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PREFACE. 


It need hardly be mentioned that legal ideas and conceglions 
onderpo changes like any other thing m nature There"^ wds' a 


nme when law zealously protected the interest of the'ire’dit'Afs 
Mthout any regard to the interest of the debtors The present ag^, 
however, is remarkable in that it has brought abour'a^^dmj^Ike 
lev olution in the idea of relationship between debtor and 
The Civil Procedure (Amendment) Act, XXI of 1936 is tlie '(5ll^comb 
of the recommendation of the Royal Commission on Lab6ur^ in 
India to the effect that m the case of individual worTcers in receiii’t 
of wages less than Rs 100 a month attest or imprisonment foP''dh'bt 
should be abolished except when the debtor has beeft ^friWd to 
be both able and unwilling to pay The Act vva's pissed to*^'l\h3kd 
the Civil Procedure Code, 1908, so as tt> protect* 'debtors'B/^Jil 
classes and not the industrial worker class only from deVen'VioA^^lh 
Civil prison and to confine such detention to debtors proved to be 
recalcitrant or fraudulent Several other Adts hav e bien passed dKb 
after another both by the Central as well as the Provmwil'le^fdlS- 
tures, (e g , the Usurious Loans Ace, the’ IfiVerest Act, the ’MbiTisV 
Lenders Act, The Agricultural Debtors Relief Act,)^ all witli the 
object of giving relief to the debtors and absolving thenl '^from 
liability under contracts utterly ignonng the rights '6f the ^credftbrs 
thereunder As a result the economic structure of the ^ocldfy 'kas 
been rudely shaken The capital has becotne’shy and free- chttild- 
tion of money has been restricted Agriculture, trade and coih’meifce 
have suffered a check and set-back unprecedented in'! the^'anrfilS'^of 
the country The debtor finds it to his advantage to havd fdedurse 
to the above laws for his protection rather* than to ^the 'l^vi^lif 
insolvency which holds the balance even between the’debtbf ori* tTfe 
one hand and the’ 'creditor on the other and does^^not 


either to obtain any unfair advantage over the other''* This 
accounts, to some extent, for the fall m populanty -of tlvd lavv of 
insolvency in India and elsewhere ^ 

Besides the ProvirlciallnsoKency Act, V of 1920, hd^-'te'irton 


the statute book for twenty years and beyond occasional atte 


at reforms by piecemeal legislation, the law of insolvency o 




PREFACE TO THE TENTH EDITION. 

Fifteen years have passed since the enactment gf the ^FtqVincidl 
Insolvency Act V of 1920. During these years only a few changes 
have taken place from time to time in the text of the Act. Tliese 
changes do not represent any material departure from the original 
idea underlying the passing of Act V of 1920. They represent for 
the most part a revision and re-statement of it with amendments 
and additions in points of detail. 

If "the over-riding intention of the Legislature in all Bankruptcy 
Acts is that the debtor giving up the whole of the property, shall 
be a free man again able to earn his livelihood and having the ordi- 
nary inducements to industry”, as has been said by Lord Justice 
Vaughan Williams be correct, the treatment of the subject in the 
present Act requires to be revised in the light of the accepted prin- 
ciples of law, and not otherwise. 

In so far as the realisation and distribution of the assets of the 
insolvent are concerned the Act seems to be lacking in precision of 
the English Bankruptcy Act or the Presidency-towns Insolvency 
Act and there is room for considerable improvement. The Act 
cannot be said to have fulfilled the purpose for which it was 
intended. Something should be done in the way of ameliorating 
the lot of creditors by limiting the time within which a Receiver 
will have to declare a dividend as in the Bankruptcy Act and the 
Presidency Towns Insolvency Act. 

There has been an endeavour in the present edition not only to 
state the law of insolvency as it is and trace it to its source and 
origin but also to point out the defects and short-comings which 
stand in the way of its efficient administration. An endeavour has 
also been made to suggest means and ways by which the Act may 
be improved so as to be really useful to the public for whom ’ 
intended. The case law has also been brought upto date. 




PREFACE TO THE FIRST EDITION 


The object of compilinf* this edition is not merely to present, m 
a hand> Nolume, the principles of the law of insoKency m India 
but aUo to attempt at solution* of the many difficult questions that 
frequcntlv an<e in its pracncal application The pnnciples have 
been explained, as far as possible, in the uords of the judges and at 
the suggestion or several members of the profession a set of petitions 
and pleadings under the present Act have been appended, mostly 
adapted from records of decided cases 

The New Rules under the present Act, V of 1920, could not be 
published in this edition, as they have not yet been framed Some 

of the old Rules under Act III of 1907 have therefore been incor* 
porated for purposes of reference 

In the compilation of this work I derived considerable benefit 
from such standard works as Robson on Bankruptcy, Williams on 
Bankruptcy and Lord Halsbury’s Laws of England I cannot but 
take this opportunity to express my heart felt thanks to the learned 
authors 

In conclusion, I acknowledge my indebtedness to my friend Mr 
1 N Dc, M A , B L., Vakil, but for whose untiring attention, from 
start to finish, in the compilation and get-up of this book, it would 
never have seen the light of day 

I will consider myself highly rewarded if this edition proves useful 
to those for whom it is intended 


Calcutta, ^ 

31st July. 1920 J 


A G 




PREFACE TO THE RRST EDITION 


The object of compilinR this edition ts not mereh to present, m 
a hand^ N olume, the principles of the la\% of msoKenc^ in India, 
hut aho to attempt at solution* of the man> difficult questions that 
frequenth anse in its practical application The principles have 
been evplained, as far as possible, in the words of the judges and at 
the susRcstion or several members of the profession a set of petitions 
and pleadings under the present Act have been appended, mostl> 
adapted from records of decided cases 

The New Rules under the present Act, V of 1920, could not be 
published in this edition, as the^ have not \et been framed Some 
of the old Rules under Act III of 1907 have therefore been incor- 
porated for purposes of reference 

In the compilation of this work 1 derived considerable benefit 
from such standard works as Robson on Bankruptcy, Williams on 
Bankruptcy and Lord Halsbury’s Laws of England I cannot but 
take this opportunity to express my heart felt thanks to the learned 
authors 

In conclusion, I acknowledge my indebtedness to my friend Mr 
I N De, MA.BL Vakil but for whose untiring attention, from 
start to finish m the compilation and get-up of this book, it would 
never have seen the light of day 

I will consider myself highly rewarded if this edition prov es useful 
to those for whom it is intended 
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INTRODUCTION. 


Bankruptcy is a proceedinp by which, when a debtor cannot pay 
his debts or discharge his Habihties or the persons to whom he 
owes money or has incurred liabilities cannot obtain satisfaction 
of their claims, the State, m certain circumstances takes possession 
of his property by an officer appointed for the purpose, and such 
prope:^ is realised and distributed in equal proportions amongst 
the persons to whom the debtor owes money or has incurred 
pecuniary liabilities — Blackstone The debtor at the same time 

u. _ c 1 proceedings by the persons to whom 

ibilities subject to certain clearly defined 
• \ becomes bankrupt, he is during the 

bankruptcy, subject to certain disqualifications as a citizen 
Although no longer looked upon as a crime, as it once was, ban- 
kruptcy IS considered to involve a change of status and to carry with 
It quasi penal consequences 

The English law of bankruptcy is entirely a creation of Statute 
law there was no such thing as a common law of bankruptcy 
The Statutes which govern the present law of bankruptcy m 
England are the Statutes 46 &. 47 Vict C 52 and 53 and 54 vict 
C 71 (i e, the Bankruptcy Acts of 1883, 1890), and the Bankruptcy 
Act of 1914 as amended by the Bankruptcy (Amendment) Act, 1926 
These are only supplemented by Rules framed under powers given 
by these Acts, which provide only for the legal procedure and 
administrative machinery of bankruptcy proceedings 

The English Bankruptcy Acts form the basis of Indian insolvency 
legislation from the earliest times to the enactment of Act V of 
1920 Before the passing of the Presidency Towns Insolvency Act, 
III of 1909, the law of insolvency as administered m the Presidency 
towns and Rangoon was governed by the Indian Insolvent Act, 
1848 11 Sc 12 Vict. C 21, and before the passing of the Provincial 
Insolvency Act, III of 1907, the law of provincial insolvency in India 
was governed by the Code of Civil Procedure, and the provisions 
of all these enactments are based upon the English statutes, which 
have gradually been adapted to suit Indian requirements 

The first enactment on the law of Provincial Insolvency in 
British India is to be found m the Insolvency chapter of the Civil 
Procedure Code of 1859 These provisions were somewhat extended 
by the C P Codes of 1877 and 1879, but from 1877 till the 
ments of Act III of 1907 they remained in the C P. ' 
unchanged and in the words of Hobhouse, as “a germ and 
more than a germ of an insolvency law ” 




INTRODUCTION. 


Dankruptcv is a proccedinR by which, when a debtor cannot pay 
his debts or discharse his Ihbtlities or the persons to u horn he 
owes money or has incurred liabilities cannot obtain satisfaction 
of their claims, the State, in certain circumstances takes possession 
of his property by an officer appointed for the purpose, and such 
property is realised and distributed in equal proportions amongst 
the persona to whom the debtor owes money or has incurred 
pecuniary liabilities — Blackstonc The debtor at the same time 
obtains protection from legal proceedings by the persons to whom 
he has incurred debts or liabilities subject to certain clearly defined 
exceptions When a man becomes bankrupt, he is during the 
bankruptcy, subject to certain disqualifications as a citizen 
Although no longer looked upon as a crime, as it once was, ban- 
kruptcy IS considered to involve a change of status and to carry with 
It quasi penal consequences 

The English law of bankruptcy IS entirely a creation of Statute 
law there was no such thing as a common law of bankruptcy 
The Statutes which govern the present law of bankruptcy in 
England are the Statutes 46 &. 47 Vict C 52 and 53 and 54 Vict 
C 71 (i e , the Bankruptcy Acts of 1883, 1890), and the Bankruptcy 
Act of 1914 as amended by the Bankruptcy {Amendment) Act, 1926 
These are only supplemented by Rules framed under powers given 
by these Acts, which provide only for the legal procedure and 
administrative machinery of bankruptcy proceedings 


The English Bankruptcy Acts form the basis of Indian insolvency 
legislation from the earliest times to the enactment of Act V of 
1920 Before the passing of the Presidency Towns Insolvency Act 
III of 1909, the law of insolvency as administered in the Presidency 
towns and Rangoon was governed by the Indian Insolvent Act 
1848, 11 &. 12 Vict C 21, and before the passing of the Provincial 
Insolvency Act, III of 1907, the law of provincial insolvency m India 
was governed by the Code of Civil Procedure, and the provisions 
of all these enactments are based upon the English statutes, which 
have gradually been adapted to suit Indian requirements 


The first enactment on the law of Provincial Insolvency 
British India is to be found in the Insolvency chapter of the Civil 
Procedure Code of 1859 These provisions were somewhat 
by the C P Codes of 1877 and 1879, but from 1877 till the 
ments of Act 111 of 1907 they remained m the C p r-x 
unchanged and in the words of Hobhouse, as “a germ and ^ 
more than a germ of an insolvency law ” 



THE PROVIHCIAL INSOLVENCY ACT 


Kll 


The scope of the insolvency chapter of the Code of Civil Proce 
dure was limited to creditors who had obcamed decrees for the payment 
o( money and to judgment debtors who had been arrested or imprisoned 
or uhose property had been attached in etecntjoji of such decrees No 
protection was placed upon the rights of an individual creditor until 
the debtor s property had actually Nested m the Receiver appointed 
under section 354 and m the interim suits might proceed and 
decrees might be executed with the result that while the petition 
was pending the whole of the property of the debtor might be sold 
for the benefit of a single decree holder and to the exclusion of the 
rest of his creditors who might have refrained from embarrassing the 
estate with litigation because their claims had been duly scheduled 
On the other hand the relief to the msoKent was most inadequate 
since It was strictly confined to discharge from the scheduled debts 
all liability for which was terminated by a rough and ready proce 
dure through the satisfaction of one third or the efflux of twelve 
years For the Punjab there was a special but incomplete law con 
tamed m eleven sections of the Punjab Laws Act IV of 1872 In 
the words of Hon ble Mr (now Sir) Earle Richards k C the law 
for the - ’ ’ ^ « 

Punjab 
quate r 
creditors 


To remedy these defects the Government of India considered 
that the insolvency provisions may with advantage be separated from 
the Code of Civil Procedure and passed as a separate enactment 
In mcroducing the Bill on the 28th September 1906 to the Imperial 
Council the Hon ble Mr (now Sir) Earle Richards observed The 
Dill removed these restrictions by declaring that an insolvency peti 
tion might be presented by any creditor or by any debtor if the 
debtor had committed in act of insolvency and an ict i. f nsol 
Ncncy’ was defined in the Bill(following English le^,i 1 and to 
tk* Towns) to mcl 1 , ,as which 

ni\e the e ht' 1 *ri. . 


scope of t 
the present 
leased from p 
him insolvent 
cccdinks couU 


creditors The 
^ nsive man that of 
Icntor would be re 
an order adjudging 
generally no pro 


in insoKcncy Then is rckirds creditors 

the nOits of ihc creditor were much “ j 'P^'^d that 

than under tlw h„ The order^of 

lire Inch to the date of the presentation nfVl? ? 
that tune the property of the debtor u ai to b “’'n ‘LT 
the rayntent of the debt, under thr,nsnkej '‘"'n'’'' 
f“thT 

to pa , * 
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Mil 


di'honc'tv on the pin of the debtors Ind been made more 
^trinpcnt In addition to this, clauses Ind been added to provide 
for compositions, summary administration, etc ” 

Tlie ccncral result of the Bill which av as passed Into Act III of 
1907 was to proaidc an tnsol\cnc> law based on the lines of the 
Cnclish law of bankruptcy, but m a Rrcatly simplified form, a form 
which It was hoped would be suitable to the requirements of the 
Mofussil and to the capacities of the Courts which would have to 
administer them 


Dutinp the clevtn years that Act III of 1907 remained in force 
its \ irious defects and shortcomlnRS were brought to hsht, and the 
necessity for a new and amended Provincial Act began to be keenly 
felt To remedy these defects a Bill to amend the Provincial 
Insolvency Act, 1907, was introduced m the Indian Legislative 
Council in September, 1919 The various defects m Act III of 1907 
which this Bill was intended to cure and the various improvements 
that were introduced and effected m the Bill m view of the then 
conditions have been particularly set forth in the Statement of 
Objects and Reasons, Notes on Clauses and Sir George Lowndes’ 
speech quoted verbatim, m/m The Bill was passed as the Provin- 
cial Insolvency Act, V of 1920, and having received the assent of 
the Governor General on the 25th February, 1920, became the 
law relating to insolvency m British India, outside the Presidency 
Towns and Rangoon 


While this AceV o' ' ' ent of India, 

by Its Resolution No nuary 1924 

constituted a commute and effects 

of the substantive and adjective law whether emeted or otherwise 
followed by the Courts in India m the disposal of civil suits, appeals’ 
applications for revision and other civil litigation (including the 
execution of decrees and orders), with a view to ascertaining and 
reporting whether any and what cfiangei and mprotements should 
be inade so as to provide for the most speedy, economical and 
satisfactory despatch of the business transacted in the Courts and 
for the more speedy, economical and satisfactory execution of the 
processes issued by the Courts ” This Committee known a 
Civil Justice Committee submitted their Report dated 2nd J 
1925 and recommended the changes in Chapter 14, Pa 
their Report as regards insolvency The Govern ’ f 
pursuance of the ■ ’ 

Committee mtrodui 
for the amendment 

The Bills were passed into law as Act IX of 
of 1926, which received the assent of the Gov 
26th February, 1926 and 9th September, 

Act was further amended by Act XXXIV 
and Amending Act X of 1927, the Inso 
XI of 1927, the Repealing Act XII of 



xn THE tROVlNClAL INSOLVENCY ACT 

Amending Act XVHI of 1928 Nonvithstanding the above amend- 
ments sec 53 of the Provmciallnsolvency Act gate nse to conflict- 
ma 3 ud\aal decisions as to whether the terminus a quo for the cal- 
culation of the period of two years referred to therein should be 
the date of the order of adjudication or the date of the presentation 
of the insolvency petition To remove the above defect Bill Mo X 
of 1930 was introduced in the Legislative Assembly and was passed 
into Act X of 1930 as the Insolvency Law (Amendment) Act and 
Tcccned the assent of the Governor General on the 20th March, 
1930 In 1935 a Bill to further amend the Brovincial Insolvency 
Act 1920 ’ 1 » • » assimilate 

the terms Act, 1920, to 

tho«e of se Act, 1909 ” 

The Bill vvjii passied imo /VLi A or anu received the assent of 
the Go'. ernor General on the 28th September 1935 The Provincial 
Insolvency Act V of 1920 is amended by the above Amending and 
Repealing Acts, is now the law relating to insolvency in British 
India outside the Presidency Towns and the towns of Rangoon and 
Karachi 

With a view to further amend the Provincial Insolvency Act, 
1920 a Bill, being L A Bill No 22 of 1939 has been introduced 
m the Legislative Assembly on the 18th February 1839 ‘to provide 
for a certain procedure to safeguard the interests of the creditors, 
purchasers and members of the joint Hindu Mitakshara family 
other than the insolvent As the Receiver represents both the 
parties confidence must be reposed m him and, to bind the 
the Tight title and interest of members of joint Hindu Mitakshara 
family other than the insolvent, he should be authorised to 
institute a regular civil suit aganist all those who may possibly 
lay adverse claim to such properties of the joint family so that 
there may be proper adjudication, and such of the assets as 
may be proved liable for the just debts may be made available 
to the Receiver for the satisfaction of the proved debts of the 
insolvent’* In the Statement of ..j > i 

seated that the Civil Justice 
Chapter XIV (pages 225'45), in pr 

culty in laying down the procedure to bind the right, title and 
interest of the member of a Hindu Joint Milakshara family other 
than the insolvent because some decisions of the High Courts 
appeared to make Che whole property of the insolvent vest tn 
the Receiver At that time the Civil Justice Committee was 
not armed vvith varieties of ducussions on so thorny a subiect 
and wished to clecit opinion Bur in course a( 
vears sufTident opinion has clustered round it m rhf e 

of conflicting decisions among several High Coiirr« nn i°^ 

IS do^ not lay down any defininite procedure Tk. i* 

that the wearied creditor i, driven 
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cntrapp^ 3 compromi<e wuh the m<ol\ent on dj<ad\antaReous 
terms The minor <ons of the insoKenr, who arc always lepnll^ 
protected, often rai^c their heads to htynte at an> stape durtnp 
m«oheno proceedmj:^ or after it, which m\ol\es a direct breach of 
the fir<t duties of allepiance and respect from Hindu sons towards 
their tn<olv ent fathers and IS rarelj instituted without collusion on 
the part of the latter Consequenth a claim b\ a son alleging the 
immoral!t> or illegality of a debt incurred by his father as the 
ground of setting aside a transaction entered into by the latter must 
always be \aewed with great suspicion, especially where the interests 
of a bona fide purchaser for vailue at an auction «alc have to be 
considered The members of the joint family other than the 
minor also put obstacles in the way It is, therefore necessary to 
stop that vexatious claims based on inequitable pleas and mterfer* 
ence by all members of the joint Hindu Mirakshara family and to 
safeguard both the creditors and the insolv ent debtors that a defi* 
nite procedure be laid dovvn and the present uncertain condition 
must be ended ” TTie Bill has not as yet been passed 



STATEMENT OF OBJECTS AND REASONS. 
Bill No. 14 o£ 1918. 


A Bill further to amend the Provincial Insolvency Act, 1907. 

The object of the Bill is to amend the Provincial Insolvency Act, 
(lit of 1907), which contains the law of Insolvency in force in 
British India outside the Presidency-towns and the town of Rangoon, 
The Act came into force on the 1st January, 1908, and since 
then \\ ith the exception of a few unimportant amendments made in , 
1914, It has not been amended Ten years’ experience of the practi- 
cal working of the Act has brought to light many defects which 
have from time to time provoked criticism from most of the Local 
Governments and not a few of the Judges who have had to ad- 
minister Its provisions Numerous suggestions for the amendment 
of the Act on various points have also been received from time to 
time from the commercial communities and members of the legal 
profession 

2. The chief indictment of the Act is that it lends itself to the 
protection of fraudulent debtors, that it subjects an undischarged 
insohent to uttle or no practical inconvenience, and that its provi- 
sions for the punishment of fraudulent insolvents ate not elective 
m practice 


3 One of the principal defects m the existing law arises from 
the fact that the conduct of the debtor in many cases never comes 
under the scrutiny of the Coutt The stage at which the miscon- 
duct of the debtor should come before the Court, and at which 
most of the provisions affecting a fraudulent insolvent would 
operate, is when he applies for his discharge But there is nothinc 

in the Act which requires him to apply for his discharge, and m 
pncticc such appllcsiicms ate tare. To teraedy this unsatisfactory 
proposed to include m the Act provisions 
uhich nil! compel an msoivent to apply to the Coutt lyithm a 
ptesctibed petioj fot his dischatfie or to lose the protection afforded 
by the insoUenev proceedms> The Coutt mil have no vT to 
ettend the presented net, od and svhen the adtudication Set Is 

annulled on me to the failure of the insolvent to app ly ?„ time for 
Ws dischatiie, a fresh petition on the same facts ivdl L/L™ J 
These proposed chances are barred, 

section (6) C in clause 4 of the Rili 

clause 10, the amendments in clause 11 (1) 

amendments in clause 20. ^"^1 the 


'■''Coun'o ie’ect'’lhe“pewtal;' « •> 

ctound that the application „ ,of, 
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that the object of nn insol\ency law IS to deal uith all insolvents, 
whether hone<t or not, and that no applicant who is m fact insol- 
vent should be liable to have his petition dismissed m /imme, it 
^eems reasonable that the Court should have discretion as to the 
amount of protection to be afforded to a petitioning debtor in each 
individual case the debtor being required to show that the he is in 
fact unable to pay his debts and that he has not concealed his pro- 
perty These changes in the cxisong law arc effected by the amend- 
ments in clauses 9, and 19 (2) and by clause 12 which inserts a new 
section 16A as to protection orders on the lines of section 25 of the 
Presidency Towns Insolvency Act, 1909 

A further defect in the Act is the absence of provisions suffi- 

' law and 
C , those 
wered to 

pass orders, and section 47 defines the general powers of the Court 
m regard to proceedings under the Act, but nowhere is a general 
power conferred on the Court to deal with and decide important 
quest ' ’ • yj which 

may recently 

been 'ind the 

Calci * Cfiaran 

ChoudhuTi, (22 C W N 704), the Calcutta High Court dissenting 
from the Allahabad High Court held that the Insolvency Court has 
no such power, and a question of title to property should be tned 
m a separate suit It is obviously desirable that this conflict between 
the two High Courts should be terminated, and having regard to 
the prevalence of bcnami transactions in India and the importance 
of arming Courts with adequate powers for the speedy realisation of 
assets in the interests of creditors, the Government of India are of 
opinion that the Courts should be given full power to decide all 
questions raised in insolvency proceedings Clause 3 of the Bill 
accordingly enacts a provision on the lines of section 7 of the Presi 
dency Towns Insolvency Act 


6 Proceedings instituted against fraudulent insolvents are 
1 frequently infructuous This is largely due to the lack of precision 
in the Act as to the procedure to be adopted by the Court which 
desires to take action The wording of sub-section (2) of section 
43 is unduly vague, regard being had to the fact that ic constitutes 
a criminal offence, and expenence has shown that it frequently 
I creates difficulties It is proposed that the penal provisions of 
existing section 43 should be amended on the lines of section 103 
of the Presidency Towns Insolvency Act, and that the procedure to 
be followed on a charge should be defined on the lines of section 
104 of that Act It is proposed to embody these provisions in the 

two separ i tr. e gjjj 

which ah similar 

to those « Act It 



xvm 


THE PROVINCIAL INSOLVENCY ACT 


seems desirable to make it clear that a dishonest msoKcnt who 
has been guilty of an offence under the Act can be proceeded 
against even after he has obtained his discharge or after i compost 
non submitted by him has been accepted 

7 The summary administration of petty insolvencies is now 
largely governed by rules made by the High Courts under section 
51 (2) (e.) of the Act but it seems desirable that the Act itself 
should contain more detailed provisions than at present, and that 
further simplification of procedure should be effected It is 
proposed therefore that, in addition to any further modifications 
to be made by rules, section 48 should contain certain definite 
provisions and it is thought that if these changes are made, it 
would be well to confine summary administration to cases where 
j _ n,. ann a existing limit ot Rs 

urt to direct the ordinary 
^ It thinks such a course 

desirable 


8 These amendments will « is hoped, go far to check the 
abuses rendered possible by the defects in the existing law 

9 Opportunity has been taken to effect certain minor amend 
ments in the Act, and an explanation of the reasons for the changes 
proposed will be found m the Notes on Clauses — PiiWu/ied m India 
Gazette, dated 7 th September, 1918 , Pan V, pogc 63 


NOTES ON CLAUSES 

ClflMsc 2 —The expression ‘available act of insolvency’ 1 ^ 
used anywhere else m the Act and a definition therefore 
unnecessary No such definition is to be found m the 
Towns Insolvency Act The amendment m the definition S 
property makes it clear that trust property is not to be dealt wnK 
under the Act as property of the insolvent It 
include a definition of the expression transfer of Proposed to 
lines of the definition in section 2 of * "ncy^ToTn'] A™ 
Clause 4— is principally a drafting amendment ^ ^ 

has been taken to split up section 6 into five Opportunity 

a view to re arrange Its different parts m their I 1 
section 6 W meiely reproduces existine section New 


with t 
in cla 
of ad 


6 (2) vv,th the 
efect Section 6 
- event of Presented but 

of petition being 
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prc'^cntc J in tlic wronj* Court The point was raised m Kladho 
PiT</uji\ W iiftim (18C\VN 1050), where the insolvent success- 
fviiU presented nn nppeil on the ground that the petition had been 
prevented in the uroni: Court The proposed proviso is intended 
to stop this loophole in the cMStin}; Hu . 

New section 6 (e) mcrel\ reproduces cxistinn section 6 (1) 

Clause 5— amends section 10 to make it clear that the object of 
continums proccedinps on the death of the debtor is for the purpose 
onlv of reilisini; and distnbutinp his property. 

Clause 6 — This amendment appears to be necessary m view of 
the proviso to section 6 fc) m clause 4 and section I ('u) f'lij in 
clause 10 

Clause 7. — Section 13 (2) gives power to appoint an internn 
receiver at any time between the admission of the petition and the 
order of adjudication, but the Act is silent as to the powers of an 
interim receiver. It is considered desirable that an interim receiver 
should normally be appointed vvhen the petition is admitted, and 
should be armed with such of the powers conferrable on a receiver 
under the Code of Civil Procedure as the Court may direct (c/ 
section 16 of the Presidency Towns Insolvency Act) It is thought, 
however, that these provisions would come more appropriately 
into section 12 of the Act 

Clause 8 — is consequential to the amendment in clause 7. 

Clause 11. — The first amendment is consequential to the first 
amendment in clause 14 

The amendment of section 16 (2) is consequential to the first 
amendment in clause 12, which inserts a new section as to protec* 
tion order 

The other amendments in this clause are explained m paragraphs 
3 and 4 of the Statement of Objects and Reasons 

Clause 13 — The first amendment is one of drafting, and the 
second is designed to obviate the necessity of sending notices to 
creditors who have not yet proved their debts and thus to shorten 
the proceedings. 

Clause 14 — Both section 16 (I) and section 27 contemplate the 
possibility of a composition or scheme before adjudication The 
Presidency Towns Insolvency Act in section 28, on the other hand, 
only contemplates a composition after adjudication Under the 
English Law a composition can be made (1) after the receiving order 
and prior to adjudication, or (2) after adjudication But under the 
Indian law there is no receiving order procedure at all, and the 
order of adjudication is made on the hearing of the petition. It is 
very doubtful whether under the Provincial Insolvency Act the 
Court would hav e before it the necessary facts to justify it, in 
dealing with compositions or schemes prior to adjudication It is, 
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seems desirable to make \t cleat that a dishonest insoKent who 
has been guilty of an offence under the Act can he proceeded 
against even after he has obtained his discharge, or after a compost- 
tion submitted by him has been accepted 

7 The summary administration of petty m-ioKenctes is now 
largely governed by rules made by the High Courts under section 
51 (2) (z) of the Act, but it seems desirable that the Act itself 
should contain more detailed provisions than at present and that 
further simplification of procedure should be effected It is 
proposed therefore that, in addition to any further modifications 
to be made by rules, section 48 should contain certam definite 
provisions, and it is thought that, if these changes are made it 
would be svcll to confine summary administration to cases nbere 
‘ the evistmg limit of Rs. 
'Urt to direct the ordinary 
desirable ' " 

S These amendments mil, it is hoped eo hr m rV,.,.! .1 
abuses tendered possible by the defects in the evistmg laiv 

minor amend- 
the reasons for the chanms 
Clauses -Published m India 
. page 63. 

NOTES ON CLAUSES. 

Clause 2 —The expression "available act .... i 
used anywhere else in the Acr. and a definmoS 
unnecessary No such definition is to be fount??n 
Toiens Insolvency Act The amendment "p ri, 
ptoperty' makes it cleat that trust property is Lt °f 

""fj p/ppetty of the insolvent It 

include a definition of the expression “ttansfernf i Proposed to 

lines of the definition in section 2 of the Presld. Property” on the 

Clause 4- - ™ Toivns Act 

has been take he opportunity 

aviewtote-a sections,™^ 

iu’.'.'i’ir""* ™Ong section film 

'P*" » cted tot m 
'"1 ( 5 ) 

m clauses 11 and 20 of the Bjil V ' 

of adjudication 

New section 6 (d) reproduces -“‘'Oiuei 

addition of a proviso which IS section fi f>\ 

(2) lays down where an insolven cure a ^ "'■th the 

docs not contain any sav^'^ P«mon is to ^ Section 6 

'« >n the event of Presented, but 

^ petition being 
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prc'ciifc 1 in tl\c uronn Court The point was raised m Madfio 
Pirv/iii\ \\ ii'run (ISCWN 1050), where the insolvent succcss- 
tullv presented nn ippcal on the ground thit the petition had been 
prc-'cntc 1 m the w rone Court The proposed proviso is intended 
to stop tlus loophole in the cxistinR law 

New scLtion 6 (e) merely reproduces existiOK section 6 (1) 

C/tiust 5 — imends section 10 to make it dear that the object of 
conftnuinR proceedings on the death of the debtor ts for the purpose 
only of realising and distnbuting his property. 

Cluiije 6 — This amendment appears to be necessary in view of 
the proviso to section 6 (c) m clause 4 and section I (a) (ii) m 
clause 10 

Clause 7 — Section 13 (2) gives power to appoint an interim 
receiver at any time between the admission of the petition and the 
order of adjudication, but the Act is silent as to the powers of an 
interim receiver It is considered desirable that an mtenm receiver 
should normally be appointed when the petition is admitted, and 
should be armed with such of the powers conferrable on a receiver 
under the Code of Civil Procedure as the Court may direct (cf 
section 16 of the Presidency Towns Insolvency Act) It is thought, 
however, that these provisions would come more appropriately 
into section 12 of the Act 

Clause 8 — is consequential to the amendment in clause 7 

Clause 11 — The first amendment is consequential to the first 
amendment in clause 14 

The amendment of section 16 (2) is consequential to the first 
amendment in clause 12, which inserts a new section as to protec 
tion order 

The other amendments m this clause are explained in paragraphs 
3 and 4 of the Statement of Objects and Reasons 

Clause 13 — The first amendment is one of drafting, and the 
second is designed to obviate the necessity of sending notices to 
creditors who have not yet proved their debts and thus to shorten 
the proceedings 

Clause 14 — Both section 16 (1) and section 27 contemplate the 
possibility of a composition or scheme before adjudication The 
Presidency Towns Insolvency Act in section 28, on the other hand, 
only contemplates a composition after adjudication Under the 
English Law a composition can be made (1) after the receiving order 
and prior to adjudication, or (2) after adjudication But under the 
Indian law there is no receiving order procedure at all, and the 
order of adjudication is made on the hearing of the petition It is 
very doubtful whether under the Provinaal Insolvency Act the 
Court would have before it the necessary facts to justify it, in 
dealing with compositions or schemes prior to adjudication It is, 
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agJmsfevcn iter he has obtained his dischatRC, or after a composi- 
tion submitted by him has been accepted 

7 The summary administration of p«tv insoh encies is now 

laJelv governed by rules made by the Hich Coims under section 

51 C) fe> of the Act, but it seems dcsitable that the Act itself 
shoulLontam more detailed ptoutsions than at ptesent and that 
further simplification of procedure should be effected It is 
proposed therefore that, m addition to any further modifications 
to be made by rules, section 48 should contain certain definite 
provisions and it is thought that, if these changes are made, it 
>v»we\l to confinc sumtuatv administration to cases where 
the assets do not exceed Rs 200 instead of the existing limit of Rs 
500 and to reserve a discretion to the Court to direct the ordinary 
procedure to be followed in cases where it thinks such a course 
desirable 

8 These amendments wiU it is hoped, go far to check the 
abuses rendeied possible by the defects m the existing law 

9 Opportunity has been taken to efieci cetiam minor amend- 

’ the reasons for the changes 

Clauses — Pubhificd m India 
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Clause 1 — The expression “ai atlaWe act of insolvency” is not 
used anywhere else in the Act, and a definition therefore seems 
unnecessary No such definition is to be found in the Presidency 
Towns Insolvency Act The amendment in the definition of 
“property” makes it clear that trust property is nor to be dealt with 
under the Act as property of the ^insolvent It is proposed to 
include a definition of the expression ‘transfer of property” on the 
lines of the definition in section 2 of the Presidency Towns Act 


6 (b) deals with the conditions on which a 
and^ reproduces^ listing section 6 (4) and (5) 


he opportunity 
sections with 
il order New 
New section 
fnay petition 
New section « 


New section 6 (d) reproduces existintr / 

addition of a proviso which IS desjcned P ' 2 ) with the 

12) Hys down where an insolvency pctjtiQn “5^* ® Section 6 

docs not contain any saving m X- ‘ presented, but 

of the petition being 



NOTES ON CLAUSES 


XIX 


prc«cnted in the urons Court. The point was raised in Mad/to 
PcrsfiuJ \ W'altoTi, (18C\VN 1050), where the insolvent success- 
fully presented an appeal on the ground that the petition had been 
presente i in the wronp Court The proposed pro\iso is intended 
to stop this loophole in the cxistinj; law. 

New section 6 (e) merely reproduces existinR section 6 (1) 

Clause 5 — amends section 10 to make it clear that the object of 
contmumg proceedings on the death of the debtor is for the purpose 
only of realising and distnbulms his property. 

Clause 6 — This amendment appears to be necessary in \iewof 
the proviso to section 6 (c) in clause 4 and section 1 (a) (ii) in 
clause 10 

Clause 7 — Section 13 (2) gives power to appoint an mtcrim 
receiver at any time between the admission of the petition and the 
order of adjudication, but the Act is silent as to the powers of an 
mtcrim receiver It is considered desirable that an interim receiver 
should normally be appointed when the petition is admitted, and 
should be armed with such of the powers conferrable on a receiver 
under the Code of Civil Procedure as the Court may direct (c/ 
section 16 of the Presidency Towns Insolvency Act) It is thought, 
however, that these provisions would come more appropriately 
into section 12 of the Act 

Clause 8 — is consequential to the amendment in clause 7 

Clause 11— The first amendment is consequential to the first 
amendment in clause 14 

The amendment of section 16 (2) is consequential to the first 
amendment in clause 12, which inserts a new section as to procec 
tion order 

The other amendments in this clause are explained in paragraphs 
3 and 4 of the Statement of Objects and Reasons 

Clause 13 — The first amendment is one of drafting, and the 
second is designed to obviate the necessity of sending notices to 
creditors who have not yet proved their debts and thus to shorten 
the proceedings 

Clause 14 — Both section 16 (1) and section 27 contemplate the 
possibility of a composition or scheme before adjudication The 
Presidency Towns Insolvency Act in section 28, on the other hand, 
only contemplates a composition after adjudication Under the 
English Law a composition can be made (I) after the receiving order 
and prior to adjudication, or (2) after adjudication But under the 
Indian law there is no receiving order procedure at all, and the 
order of adjudication is made on the hearing of the petition It is 
very doubtful whether under the Provinaal Insolvency Act the 
Court would hav e before it the necessary facts to justify it, 
dealing with compositions or schemes prior to adjudication 
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therefore, proposed to follow mthis respect the procedure under 
the Presidency Towns Insolvency Act and nllow composuion and 
schemes only after adjudication This is effected by the first two 
amendments 

The third amendment in this clause is a drafting one — cf sub- 
section (7) of section 27 

Clause 15 — As it stinds, section 34 would not prevent the 
whole of the debtor’s property from being sold for the benefit 
of an individual creditor after the filing of the petition and before 
the order of adjudication IS made The amendment prevents this 
and brings the section into line with section 53 of the Presidency 
Towns Insolvency Act 

Clause 16 — This amendment is consequential to the proposed 
definition of “transfer of property” in section 2 

Clause 17 — makes it clear that the transactions referred to m 
section 38 are bona fide transactions There appears to be no doubt 
that this is the intention 

Clfliisc 18 — Apparently the duties imposed on the debtor by 
subsection (1) of section 43 arises as soon as the Court has made 
an order under section 12(1) It seems desirable to mike this clear. 
It IS difficult to see how the debtor can be under any obhgition to 
assist in the distnbution of his property unless he is adjudged an 
insolvent It is proposed therefore to amend the concluding part 
of sub-section (1), and to relegate to a separate sub section the 
provisions which impose on the debtor the duty of aiding m the 
distribution of his property Clause 18 effects these changes 


Clause 21 — ^The effect of existing section 45 is to release a dis 
charged insolvent from liability under an order of maintenance 
made under section 488 ot the Code of Cnminal Procedure, 1893, 
and m this respect the section is m conflict with section 45 of the 
Presidency Towns Insolvency Act It is proposed to bring it into 
accord with the later Act ^ 


Clatue 22 —In viCA' of the power which the proposed new sec- 
tion 3A would confer on Coum exercising insolvency jurisdiction 
It 19 proposed to provide specifically that decisions in the exercise 
of this power shall be appealable 


Clause: 24 Under the Indian law no statutory disabilities attach 
o the position of tin undisehnrged msoleent It ,s doibtSl " he- 
ther public opinion in this countrv K at , “uuotrui wne 
much disgrace to a person m 

that the sense of the community should be stimularSf desirable 
certain statutory disqualification m addition providing 
sed, e g , by the Regulations relatm® to already impo- 

Council A parallel provision is to Legislative 

Bankruptcy Act, 1883 (46 and 47 Vict^ c ^52)"^ section 32 of the 
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Cldujc 25 — Thc^c nmcndments are introduced u ith a view to 
curtail the excessive number of notices which arc at present rcqui 
red to be published tn the Gareitc '-India Gazette, dated 7th Sc/Jtem- 
her. iQiS, Part V page 65 

PROCEEDINGS IN COUNCIL. 

The Hon’ble Sir George Lowndes — 

My Lord, I beg to move for leave to introduce a Bill to amend 
the Provincial Insolvency Act, 1907 The Act in question was 
introduced and passed shortly before the passing of the new Civil 
Procedure Code of 1908, in order that it might take the place of 
the very rudimentary provisions for dealing with insolvents outside 
the Presidency towns which were contained in that Act As mem 
bers of this Council are aware the other Insolvency Act we have 
in India, the Presidency Towns Act, applies only to the Presidency 

Towns and ^ 1 .t. . . u ta u 

extended 
to other la 

forth and therefore it is clearly necessary for us to have a Provincial 
Act to deal with insolvencies m a more simple way outside bigger 
towns The Act of 1907 
passed, and my predeces 
the Report of the Select C 

it was not altogether a satisfactory measure I think we may say that 
the experience of ten years or eleven years now, has shown that this 
was not an unwise forecast During the ten years we have had cnti 
cisms of the provisions of the Act both from the Courts and from 
the general public, and not very long ago, it was thought desirable to 
address Local Governments on the subject The replies we received 
showed that complaints were frequent, and that there were many 
defects in the Act which it vvas obvious ought to be remedied As 
a result, last September, wc convened m Simla a small informal 
Committee to deal with questions which were then before us 
We had the assistance of various Hon’ble Members of this Coun 
cil, including my Hon ble legal friends, Mr Chanda and Mr 
Krishna Sahay , my Hon’ble colleague. Sir William Vincent, attended 
the Committee and we also had the benefit of Sir Asutosh 
Mukherji’s great experience We had two District Judges, if 1 
remember at ight, on the Committee, and we had a Sub-Judge up 
from Madras The matter vvas carefully considered and very valu 
able recommendations were made to Government by the Committee, 
the outcome of which is the present Bill The Committee thought 
that It would be unwise to repeal the existing Act, and that it would 
be sufficient to amend it, though as Hon’ble Members will see the 
amendments come to a considerable number, and we of course 
accepted that view The present Bill is to some extent comp^ 
tary to the Usurious Loans Act, which vvas passed in the last 
of the Council Hon’bl Members may temerabet that my V 
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colleague, tKc Home Member, then m dealing with the Usurious 
Loans Act pointed out that It would be necessity and indeed only 

fair alongside of the Usurious Loans Act either to pass a new 
Provincial InsoUency Act, or to amend the existing Act imd this 
Bill IS now introduced in fulfilment of the promise which 1 may 
say was then made 

“The mam defect in the old Act was that it lent itself lery 
largely to the devices of dishonest debtors As the Usunous Loans 
Act was introduced for the protection of honest debtors agunst 
dishonest creditors, so an amended Insolvency Act is necessary 
for the protection of honest creditors against dishonest debtors 
Under the present Act it is comparatively easy for a dishonest deb- 
tor to ev ade his responsibilities As many Hon’ble Members w ill 
\ .1 «■ 1 ’ .hat 


1 icy 

ode 

I 

have execution against his person stayed, and we shall undoubtedly 
have to consider whether that section of the Civil Procedure Code 
will not have to be amended if this Bill is passed m its present or 
any other form But I will pursue for the moment the course of 
.u j Ka fiu, hi$ petition, and if he is in jail he 

inder the existing Act, and he is 
to jail again That is sufficient for 
does not want to pay his debts , all 
he wishes is to escape the penalty of jail It is not necessary for 
his discharge, and until he applies for it, the Court l^s practically 
no power oyer hts misdoings ^ The ^existing Act, it is true, lays 
' ’ insolvent, but these do not 

nnot borrow money without 
• first place, he probably does 
not tnow that there are any such disabilities at all , if he does, he 
borrows all the same in disregard of the Act, and no body takes 
the trouble to prosecute him Then again no stigma whatever 
apparently attaches to being an undischarged bankrupt under the 
conditions Of course in other parts of the world the stwma is 
great but apparently among provincial insolvents there is no feelinc 
at .all on the subject and they can go on borrowing for vear<^ 

IS the state of things that we have tried to remedy bv ATr,tlA 

moot We propose m .he fet , place make^, 7o 

'scharge within a 
will m most 
iot apply for ins 

me «-ouu lu viLu. wiiii any iiiaipiatticcs he mav enable 

he uilllose the protection of the Court 

tion will be annulled, and it is provided that bt r, '^djudica- 

petmon on the same facts That m the first ® 

Place In the second 
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place, \\c propose to nbolish the automatic protection which he 
RCts upon adjudication It is proposed by this Bill to repeal the 
proMsion of the cMStinR Act which provides that immediately 
on adjudication, the insohent should be released from jail and 
make it necessary for him to apply to the Court for protection 
lea\inR It to the discretion of the Court to prant him protection 
in an\ degree it thinks fit Then, in the third place, we propose 
to lay upon him as an undischarged insolvent, so long as he re 
mams undischarged, certain civil disabilities, such as incapacity 
to hold certain offices This, if I may say so. Is fairly based on the 
principle that a man who cannot manage his own affairs should 
not be entrusted with the affairs of others It will be for the 
Select Committee to consider whether in this respect we have gone 
far enough 

* The Bill IS rather a long one, and owing to its being in the usual 
form of amending Acts is rather a difficult one to follow, and we 
have therefore made the Objects and Reasons and the Notes on 
Clauses rather more complete and full than they would ordinarily 
be I do not propose to go through the various amendments in 
detail, but there are one or two points to which I think, I ought 
to refer very shortly The first is that the present Act gives no 
precise power to an Insolvency Court to decide question of law or 
tact that arise incidentally in the course of insolvency proceedings 
With regard to this there have been conflicting decisions in the 
Allahabad and Calcutta Courts, and we think that the point should 
be definitely settled by the Amending Bill It is not altogether 
easy to see which is the wisest course to follow If the power to 
decide questions of law and fact docs exist, a summary decision 
by a Court of Insolvency may have more far reaching effects than 
was intended at the time On the other hand, if the power does 
not exist, all that the Court can do, is to refer the parties to sepa- 
rate suit and the result is interminable delay during which the 
weaned creditor may be driven from Court to Court, and even 
tually may have to come to a compromise with the debtor on 
disadvantageous terms We have chosen what we think as at 
present advised to be the better of two alternatives, and have 
provided that the Court shall have power to decide any, questions 
that arise incidentally in the insolvency, but leaving it to itsdiscretion 
whether it should do so in a particular case or should refer the 
parties to a separate suit Between this Scylla and Charybdis we 
hope that the Select Committee will be able to steer our bark to 
safety I may say that in regard to this point, as in many others 
where we have proposed amendments of the Acts, we have adopted 
the corresponding provisions of the Presidency Towns Insolvency 
Act. The Act was passed just two years after the Provincial one 
and seems to have been rather better considered, and in many 
cases, I may say, better drafted We think that there is no reason why 
there should be any material difference m minor provisions between 
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colleague, the Home Member, then »n dealing uith the Usurious 
Loans Act pointed out that it would be necessary and indeed only 
fair alongside of the Usurious Loans Act either to poss a nw' 
Provincial Insolvency Act, or to amend the existing Act and this 
Bill IS now introduced m fulfilment of the promise s\hich I may 
say was then made 


“The mam defect in the old A«:t was that it lent itself \ery 
largely to the devices of dishonest debtors As the Usurious Loaus 
Act was introduced for the protection of honest debtors against 
dishonest creditors, so an amended Insolvency Act is necessary 
for the protection of honest creditors against dishonest debtors 
Under the present Act it is comparatively easy for a dishonest deb- 
tor to evade his responsibilities As many Hon’ble Members will 
know , It is quite a common thing for a man when cornered, so that 
he has either to go to jail or pay, or to file his petition in insolvency. 
There is a provision (sec 5S (4), I think] of the Civil Procedure Code 
which entitles him on giving notice that he will file his petition to 
have execution against his person stayed, and we shall undoubtedly 
have to consider whether that section of the Civil Procedure Code 
will not have to be amended if this Bill is passed m its present or 
anyotherform But 1 will pursue for the moment the course of 
the dishonest debtor , he files his petition, and if he is m jail he 
jnder the existing Act, and be Is 
to jail again That is sufficient for 
does not want to pay his debts ; all 
he wishes is to escape the penalty of jail It is not necessary for 
his discharge, and until he applies for it. the Court has practically 
no power over his misdoings The existing Act, it is true lavs 
certain disabilities on an undischarged insolvent, but these do not 
affect the dishonest debtm He cannot borrow money without 
disclosing his conditions But. in the first place, he probably does 
not know that there are any such disabilities at all . if he does he 
borrows all the same m disregard of the Act. and no body rakes 
the trouble to prosecute him. Thet, again no st.gma whatever 
nppyently attaches to being an undMchatged bankrupt under the 
cond.tK.ns__0_t course mother parts of the world the stigma « 

there is no feeling 
. >g for years This 

niviiL wejnoposein the first nJacf. m this Amend- 

c\ cry petitioning insolvent should^'innh, ( u ^ j ‘^°^PulsQry that 
time to be Ptesenbed >"1 '»>*><> a 

Cases be a fairly short one « i " in most 

discharge and it "PPlv for his 

the Court to deal with anv malntv.pt,r doing so will enable 

he malpractices he may have committed, 

non ether His adjudica- 

retir cannot file another 

. 1 * mw iiisi place In the second 
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place, N\c propose to nbolish the automatic protection which he 
Rets upon adjudication It is proposed by this Bill to repeal the 
proMston of the evistins Act which pro\idcs that immediately 
on adjudication, the insolvent should be released from jail and 
make it necessary for him to apply to the Court for protection 
IcavinR It to the discretion of the Court to grant him protection 
in an> degree it thinks fit Then, in the third place, we propose 
to lay upon him as an undischarged insolvent, so long as he re- 
mains undischarged, certain civil disabilities, such as incapacity 
to hold certain offices This, if I may say so is fairly based on the 
principle that a man who cannot manage his own affairs should 
not be entrusted with the affairs of others It will be for the 
Select Committee to consider whether in this respect we have gone 
far enough 

‘ The Bill IS rather a long one, and owing to its being in the usual 
form of amending Acts is rather a difficult one to follow, and we 
have therefore made the Objects and Reasons and the Notes on 
Clauses rather more complete and full than they would ordinarily 
be I do not propose to go through the various amendments in 
detail but there are one or two points to which 1 think, I ought 
to refer very shortly The first is that the present Act gives no 
precise power to an Insolvency Court to decide question of law or 
fact that arise incidentally in the course of insolvency proceedings 
With regard to this there have been conflicting decisions m the 
Allahabad and Calcutta Courts, and we think that the point should 
be definitely settled by the Amending Bill It is not altogether 
easy to see which is the wisest course to follow If the power to 
decide questions of law and fact does exist, a summary decision 
by a Court of Insolvency may have more far reaching effects than 
was intended at the time On the other hand, if the power does 
not exist, all that the Court can do, is to refer the parties to sepa- 
rate suit and the result is interminable delay during which the 
weaned creditor may be dnven from Court to Court, and even 
tually may have to come to a compromise with the debtor on 
disadvantageous terms We have chosen what we think as at 
present advised to be the better of two alternatives, and have 
cK^II I,-, a ^ 


hope that the Select Committee will be able to steer our bark to 
safety I may say that in regard to this point, as in many others 
where we have proposed amendments of the Acts, we have adopted 
the corresponding provisions of the Presidency Towns Insolvency 
Act The Act was passed just two years after the Provincial one 
and seems to have been rather better considered, and in 
cases, I may say, better drafted We think that there is no reason ’ 
there should be any material difference in minor provisions 
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the two Acts, and therefore in many cases, where we wanted a 
better model, we have gone to the Presidency Towns Act and 
adopted provisions from u. 

"The next point to which I should like to refer very shortly, 
18 the amendment which we proposed in section 12 , that in every 
ca^e, unless for reasons to be recorded »n writing the Court othe T' 
wise directs, on a petition of insolvency being admitted, an 
receiver should be appointed at once, in order that he may be in a 
position from the very outset to get hold of the assets of the insoh 
vent In this connection, I ought also to refer to the question of 
Official Receivers No doubt for the efficient admimstration of 
any insolvency a competent Official Receiver is necessary and if 
we could provide Official Receivers throughout India for all the 
mofussil Insolvency Courts, we should be very glad to do so. But 
as Hon’ble Members are aware, Official Receivers have to look 
to fees foT their remunetation, or at all events Government would 
have to consider the question of fees m fixing their remunerations, 
and the fees in most District Courts in insolvency matters would 
be very small. Therefore, though ifre recognise that it would be 
vety desirable to have Official Receivers, if we could, tbrouahout 
India, the cost would practically make it impossible, and we do 
not look toward at present to any great extension of the system of 
appointing Official Receivers Where there is an Official Receiver 
he would no doubt nominally be appointed interim receiver. We 
have provided that no interim receiver should have all the powers 
mat are conterrabfe on the receiver under the Civil Procedure 
Code In thn respect, again, we have followed the model of rhe 
Presidency i owns Act 

"The next point X should like to refer to is the penal provisions 
of the Act. Section i 3 of the existing Act is lacking in precision 
and dearly wants a re-modelling Its form has led to many diffi’ 
culties and we therefore propose to re-cast it, again resorting to the 
model of the i residency Towns Act, which seems to us to be better 
I should like to say m this connection that the ideal srate of 
affairs would undoubtedly be that an Insolvency Act should itself 
*al only w.th nhat I may call the special offences under the 
Act, such as refusal or neglect to comply with orders of the Court 
or statutory requirements, and that all grater offences sthna 
fraud, gross misconduct and the like, should be left to be dealt 
with under the provisions of the general law I shn„M l.l ° ° f 

to see a chapter of the Penal Code 

and in that case we should be able to omit both fi- offences, 
cal Insolvency Ac. and the PrSeV Towns go 

of the present penal provisions Th^ T,,® i ^good many 
then only deal with special offences, and m retpecr 

say, an utopL Wea,A'th.4?™?„'l£-Xt^f^ijraS 
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to bnnR into practice before \ery long It has not, of course, been 
possible to deal with it in this Bill, as it would have meant amend- 
ment not onlv of this Act but of the Presidency Towns Act and 
of the Penal Code, but I look forward to it as a possible piece of 
Legislation in the future 

“There is one other point, My Lord, I should like to deal with, 
and that is the question of summary administration of small insol- 
vent estates We propose to simplify the procedure further in 
order that there may be a more expeditious winding up and distri- 
bution of the assets The committee to which I have already 
referred recommended that the present limit of Rs 500 for 
summary administration should be reduced to Rs 200, and 
we have adopted this in the Bill At the same time, it has been 
suggested to us that the right policy would rather be the other 
way, to bring in rather bigger estates, and instead of reducing limit, 
to extend it from Rs 500 to Rs 2,000 Here again, we hope that 
the advice of the Select Committee will assist us I should state 
that It IS not proposed to proceed with the Bill at present, but 
merely to publish it and take it up again next session. 

“I regret that I have taken so long over the explanation of 
this Bill, a very dull matter in this exciting time, but it is one 
in which I have taken great interest, and I hope we may look for- 
ward to Its being a useful, and at the same time, a non contentious 
piece of Legislation 

“My Lord, I beg to introduce the Bill, and to move that the 
Bill, together with the Statements of Objects and Reasons relating 
thereto be published m the Garette of India in English and in 
the local official gazettes in English and in such other languages as 
Local Governments think fit” 

Published m the Indian Gateife, dated i 4 th September, 1918 m Part 
VI, page 76 
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1 Provincial 

1 The u X. - 1 , f some antiquity and 

has passed i principles of modern 

bankruptcy be dated from Mr- 

Chamberlai i ^ *ooj ii is difficult to state the 

general idea without entangling the exposition with qualifications 
and exceptions In its simplest form, however, the general idea is 
that if a person cannot pay his debts as they become due his creditor 
should have the right to Insist m all the debtor’s assets being im- 
pounded and applied towards the payment of all his debts in a 
due course of administration An obMous and necessary condition 
IS that if all a man’s property be taken from him and made to vest 
in a receiver or trustee for the benefit of his creditors it is hardly 
•" ““ ’ as a form 

e is to be a 
insolvent’s 

Lj.aii-, uwt any tonter claims against the 


b ^ r<.u Happen that different 
creditors pursuing etch his own remedies on his own behalf might 
waste the debtor’s assets, bring his business to the ground, or in 
crease the load of debt by unnecessary costs of law suits It is 
generally considered also that the right to present a petition m 
insolvency must be allowed to a debtor because of the Inbility to 
imprisonment for debt, whether under the old 'ca sa” pnnciple 
which in effect obtains still m India or under the judgment sum 
mens principle introduced into England by the Debtor’s Act of 
1869 

2 Obvious dangers attend the practiee of allowing a comclete 
release from all ordinary debts upon a mete condition that the 
debtor hands or er his asms, rvhatever they may be An Insolvency 
Act IS apt to become a debt paymg made easy" conttivance FtS 
the time of ” t , ^ruui 

nineteenth cen 

'“7 'T® evolved 

men . .. s - ^ iiue, one still hears 

ruptcy as being, paying game but in fact ,t is a Lghfy d“ 
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one and is but seldom phyed with any Rrent success Particular cas 
m which bankrupts have to all appearance been somewhat clev 
than their trustees, or in which members of the bankrupt’s fami 
succeed m claims which reek of suspicion arc certainly to be m 
with But broadly spcakinp bankruptcy in England is very wi 
administered, especially m the High Coutt in London, and tl 
bankruptcy court is a real terror to e\iIdoers 

3 In India insoKency law is very little understood This 
true not only of the public but of many of the courts which have 
take part in its administration The jurisdiction is a very speci 
kind of jurisdiction and the principles underlying it are not seldo 
completely bewildering even to people who ate by no means bad 
\ersed in diverse other branches of the law The reason of this 
that modern liquidation principles are quite new in India ; 

_j .u, n— , D on the law of insolven 

(ll&.12Vict,c 21), i 
very early phase of ban 

ruptcy administration As regards the rest of India the law 
insolvency prior to 190? was represented by certain provisions 
the Code of Civil Procedure, 1882, which dated from 1859 wi 
some revision in 1877 

4 The provisions of the old Code were introduced to enal 
honest judgment debtors who are imprisoned for debt or threaten 
with such imprisonment, to retain their liberty on giving up i 
their property The Court has to examine the debtor and hear t 
decreeholder and other persons and their evidence and mig 
only declare the debtor to be an insolvent if satisfied that he K 
not fraudulently concealed or transferred property, recklessly cc 
tracted debts, or given an unfair preference to any creditor, and 
on If, however, the Court thought it proved that the debtor h 
been guilty of any fraudulent concealment or transfer of proper 
or had made false statements m his application or had been guil 
of any bad faith in the matter, the Court had power to give t 
debtor a year’s imprisonment then and there instead of declari 
him insolvent If a declaration of insolvency was made, the Coi 
might either discharge the debtor then and there or it mig 
appoint a receiver When the receiver certified that the wisoJve 
had placed him in possession of the insolvent’s property, or doi 
everything in his power for that purpose, then the Court mig 
discharge the insolvent on such condition as it might think f 
The discharge did not affect the insolvent’s liability for ai 
unscheduled debts and even as to scheduled debts did not end ; 
liability unless and until one third had been paid or twelve yea 
had elapsed from the date of the order of discharge 

5 Whatever the dements of this rough and ready system, 
would not appear to have unduly favoured debtors or to have mai 
insolvency a method of defying creditors Indeed in some respec 
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1. Provincial 

1 The English law of bankruptcy is of some antiquity and 
has passed through many phases The broad principles of modern 
bankruptcy administration in England may be dated from Mr- 
Chamberlam’s Bankruptcy Act of 1883 It is difficult to state the 
general idea without entangling the exposition with qualifications 
and exceptions In its simplest form, however, the general idea is 
that if a person cannot pay his debts as they become due his creditor 
should have the r|ght to insist m all the debtor’s assets being im- 
pounded and applied towards the payment of all his debts m a 
due course of administration An obvious and necessary condition 
IS that It all a man s property be taken from him and made to vest 
m a receiver or trustee for the benefit of his creditors, it is hardly 
reasonable to niake him liable to imprisonment for debt as a form 
of execution Indeed all ordinary debts must, if there is to be a 

or insolvent’s 
iividual The 

, .t i ... « earn hts own 

hvingifhecan, and must.mgeneral.be free to make a new start 
m life Just as this liquidation of the debtor's assets can be enforced 
by a creditor, so too it must m general be allowed on the prayer of 
the debtor himself , otherwise it might well happen that different 
creditors pursuing each his own remedies on his own behalf mieht 

waste the debtor’s assets, bring his business to the ground, or in- 
crease the load of debt by unnecessary costs of law suits It is 
generally considered also that the right to present a petition in 
insolvency must be allowed to a debtor because of the Inbilitv to 
imprisonment for debt, whether under the old "ca sa" ormcmle 
which m effect obtains still in India or under the judgment sum 
raons principle introduced into England by the Debtor’s Act of 

releie 

"''■“"vet they maybe Au fus'oWenc? 

. ‘V contrivance From 

. ^he nineteenth cen- 

were painfully evolved 

■ ■ .. ..jMut uiif> cKii u ^dmimstrative expen- 

Tiiptcy as being a paying 'rmir,r 

1 highly dangerous 
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one and is but seldom played with any Rteat success Particular cases 
tn which bankrupts ha\e to all appearance been somewhat clever 
than their trustees or in which members of the bankrupt’s family 
succeed m claims which reek of suspicion are certainly to be met 
with But broadly speaking bankruptcy in England is very well 
administered, especially in the High Court in London, and the 
bankruptcy court is a real terror to cMldoers 

3 In India insohency law is very little understood This is 
true not only of the public but of many of the courts which have to 
take part in its administration The jurisdiction is a very special 
kind of jurisdiction and the principles underlying it are not seldom 
completely bewildering even to people who are by no means badly 
\ersed in diverse other branches of the law The reason of this is 
that modern liquidation principles are quite new in India As 

_j .i.„ the law of insolvency 

(11 St 12 Vict , c 21), t e , 
very early phase of bank- 
ruptcy administration As regards the rest of India the law of 
insolvency pnor to 1907 was represented by certain provisions in 
the Code of Civil Procedure, 1882, which dated from 1859 with 
some revision m 1877 

4 The provisions of the old Code were introduced to enable 
honest judgment debtors who are imprisoned for debt, or threatened 
with such imprisonment, to retain their liberty on giving up all 
their property The Court has to examine the debtor and hear the 
decreeholder and other persons and their evidence and might 
only declare the debtor to be an insolvent if satisfied that he had 
not fraudulently concealed or transferred property, recklessly con 
tracted debts, or given an unfair preference to any creditor, and so 
on If, however, the Court thought it proved that the debtor had 
been guilty of any fraudulent concealment or transfer of property, 
or had made false statements in his application or had been guilty 
of any bad faith in the matter, the Court had power to give the 
debtor a year's imprisonment then and there instead of declaring 
him insolvent If a declaration of insolvency was made, the Court 
might either discharge the debtor then and there or it might 
appoint a receiver When the receiver certified that the insolvent 
had placed him in possession of the insolvent’s property, or done 
everything in his power for that purpose, then the Court might 
discharge the insolvent on such condition as it might think fit 
The discharge did not affect the insolvent’s liability for any 
unscheduled debts and even as to scheduled debts did not end all 
liability unless and until one third had been paid or twelve years 
had elapsed from the date of the order of discharge 

5 Whatever the demerits of this rough and ready system, 
would not appear to have unduly favoured debtors or to have 
insolvency a method of defying creditors Indeed m some » 
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It was unduly hard on the honest debtor It was defective too m 
that pending the actual order vesting the msoKent’s property m the 
receiver there was no interim protection given to the insolvent s 
estate Accordingly, by the Act of 1907 an endeavour was made to 
put m force m India, a simplified form of the English bankruptcy 
law The result of this endeavour may be seen from the Srafement 
of Objects and Reasons of the Bill which ultimately became Act V 
of 1920, the present law “The chief indictment of the Act (i e , of 
1907) is that It lends itself to the ptotecnon of fraudulent debtors, 
that it subjects an undischarged insolvent to little or no practical 
inconvenience, and that its provisions for the punishment of frau' 
dulent insolvents are not effective in practice ” 

6 It IS a little early to say dogmatically whether the Act of 
1920 has been or is likely to be successful m any great degree in 
respect of any of these matters Its general tendency was to bring 
the Provincial Act closer still to the Presidency Towns Act of 1909 
and to English practice The mam changes introduced by it were — " 

(1) Provisions to compel a debtor to apply for his discharge ; 

(2) Provisions enabling the Court to withhold or cancel pro- 
tection orders , 

(3) provisions to facilitate the prosecution of fraudulent 
debtors 


In all the Provinces of India we have had from the witnesses 
loud complaint of the practical effect of the law of insolvency as 
operating to defeat and delay creditors and to enable judgment- 
debtors to snap their fingers at decrees There is a very wide 
opinion to the effect that the English bankruptcy practice is unsuited 
to mofussil India and that the introduction, more and more, of 
English principles has been a mistake It is generally conc^^ on 
the other hand that these principles are but little understood, that 
the machinery for administration of insolvent estates has not so frr 
been effectively provided, and that the creditors are apt to give up 
all hope md take no further interest the moment their debtor is 
adjudicated 

7. We might usefully set out here a passage from the valuable 
memorandum of Mr H F Dunkley, ICS — 


‘ District Judges in Burma, I regret to say, appear to take but 
little pains over their insolvency cases and show a sur- 
prisingly scanty knowledge of insolvency law Recently 
1 saw a case where a debtor, having gone bankrupt, showed 
debts amounting to over Rs 60,000, and his assets when 
realised, came to a sum of about Rs 9,030 Out of some 
twenty creditors only three appeared and proved their debts 
amounting to about Ks 5.000 Out of the assents 
District Judge paid the claims of these three creditors in 
full, and then, without issuing the notices required by sec- 
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tton 64 of the ProMncial InsoKency Act to the remnining 
creditors, handed o\er the balance of the asscsts to the 
msol ent, and discharged him This was, of course, an 
extreme case, but almost equally bad cases occur with 
frequenQ ” 

8 It may be useful to ask what are the features of English 
Bankruptcy practice which prevent the fraudulent debtor from resor- 
ting to as a sure and easy means of defeating his creditors and to 
consider how far the same conditions operate, or may be made to 
operate in India The chief features we take to be these — 

(1) A debtor is made to give up all his asscsts 

(2) E% erything coming to him before his discharge whether in 
possession, reversion or remainder, goes to his trustee for 
the benefit of his creditors 

(3J He vs treated as a person who for some time before his 
adjudication was really m possession, not of his own pro 
perty but of his creditor’s property Accordingly some of 
fus previous transactions are ripped up as being fraudulent 
preferences or otherwise fraudulent transfers Also volun 
tary settlements arc set aside Pnma /acie all hts transactions 
since the act of bankruptcy are invalid, though there is 
protection for those who take without notice and for value 

(4) Bankruptcy of itself amounts to "Cepms dimmiitto," and 
involves a certain measure of disgrace 

(5) The bankrupt has to make a complete disclosure of his 
affairs according to a highly elaborate set of schedules which 
include a deficiency account 

(6) He has to attend on the Official Receiver and on the trus 
tee appointed for him by his creditors, give assistance and 
information 

(7) He IS exposed to public examination conducted before the 
Court The Official Receiver represents the public , any 
creditor can take part The trustee in bankruptcy can and 
usually does take part 

(8) The bankrupt, his relatives, and any one who can give 
information may be examined before the Court in private 
under the inquisitorial provisions of the private examination 
section 

(9) Until he obtains his discharge he commits a criminal 
offence if he obtains credit over £20 from any one person 
without revealing that he is undischarged 

(10) A vvhole senes of acts are made cnminal offences if com- 
mitted by a bankrupt, and with respect to them the s. 

put upon the bankrupt to show that there was no 
to defrauder, failure to deliver up or disclose 
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documents, material omissions m any statement, failure to 
inform of false debt, etc , etc 

(11) When the bankrupt comes to apply for his discharge 
he finds that it is granted suspended or refused according 
as he has or has not committed certain bankruptcy offences 

(12) There are provisions whereby a certain portion of the 
earnings of a bankrupt even after his adjudication can be 
earmarked for his creditors 


9 Under the Presidency Towns Insolvency Act, 1909, an in- 
1 . 1 -ui. ^ , -it j 1 Qj, burdens 

ry few exceptions, to 
there are under the 

Provincial Act, e 2 , the title of the receiver does not relate back 
to the act of insolvency, but only to the presentation of the petition , 
persons other than the insolvent cannot be examined before the 
Court in private In neither Act arc the criminal offences special 
to theinsohency l-uv, defined quite so elaborately as in England 
There are other differences between the Indian and English law, 
but so fat as the mam features above referred to, arc concerned 
the differences are in no wise fundamental, and the policy of the 
lasv IS to give a complete system on the analogy of the law m 
England Yet though tVie taw would seem to be practicallv the 
same, in nracnce the difference .s enormous The circumstances iti 
Indn mAe It much more different to administer the law admin K- 
tration both in method and m personnel is much feebler. 

While m i-u*.. .« .c . ^ 

Board of Trad S 

necessary and vhc« 

by the creditors to wind up the estates, in India nVr«ew?rneed 

be appointed until after adjudication and he usually has no offiS 
position but IS merely an officer of Court who receives little 
help, in funds or otherwise, from the creditors ^ 

u /ntroducing the Bill which became the Act of 1920 the 
Hon ble Sir George Lowndes is reported to have said — ’ 

“In this connection, I ought also to .u . 

omcal Receive; No doubr fS the e ffiJwntTdm 
of any insolvency, a competent Official R^r,., 
and if we could provide Official ‘1 necessary 

f°tjin the raofussil Insolvency Courts we''sh’'‘®b’u‘ 
glad to do so But as Hon'bu should be very 

Recen ers have to look to 
all events Government shi 
of fees in fixing their rer „ _ 

District Courts in msolvencv most 

Thetefote though «erecoS.S,E „ w'! l‘’' '"ttill 

tohnvc Olliciel Receivers, if we cmild ‘>“'rable 

eouid, throughout India, 



CIVIL JUSTICE COMMITTEE REPORT 


XXXI 


the cost would practically mike It impossible, and we do 
not look forward at present at any great extension of the 
system of appointing Officiil Rccencrs ” 

We set out later m this chapter the steps that hive so fir been 
taken in this connection and mike our recommendations but we 
would only add here that a system of law requiring a considerable 
amount of administrative machinery cannot be expected to develop 
on satisfactory lines, unless such machinery is supplied 

10 In India it is much more difficult than in England to 
ascertain what the debtor’s property ts or has been A host of the 
debtors seem to have no assets whatsoever They come into Court 
under pressure of imprisonment for debt, declare themselves to be 
possessed of no assets save their clothes and a lota, produce a Iota 
in confirmation of their statement, and request ( successfully in 
many cases ) to be white washed In an enormous number of cases 
accordingly there is no need to appoint a receiver, and no receiver is 
appointed because there is nothing to receive Again, it is much 
more difficult in India to trace transactions m the absence of books 
of account, or at least of reliable books of account In view of the 
joint family system and the prevalence ofbenami transactions the 
task of tracing assets involves more trouble, more difficulty and 
more outlay Just as many concerns becomes insolvent by reason of 
the difficulty and expense of collecting outstanding debts by means 
of the law courts so, though the legal machinery is complete ( since 
1920 ) for the purpose of ripping up past transactions if fraudulent, 
the trouble, expense, and delay of putting it in motion are pro- 
hibitive The risk of abuse and other reasons having prevented 
the Legislature from establishing tn the provinces any inquisitorial 
receiver acting for the benefit 
nsk than a trustee in bank- 
nching a bankruptcy motion in 
an English Court Again, the Legislature has hedged round with 
special safeguards the methods of prosecution for insolvency 
offences These make conviction very difficult to secure, especially 
as in an Indian Court the senousness of an insolvency offence is 
almost certain to be lightly estimated Indeed here is but slender 
chance before the tribunals in India of a debtor receiving a really 
u _ r _ _ . _ ft ^or a fraudulent 

to be no parti- 
n the Insolv ency 

Court , the liability to be publicly examined and the loss of fran- 
chise It appears, matter rather less than nothing A man who can- 
not trade where he is known because he is undischarged can readily 
mov e elsewhere m India and cany on in safety. Beyond all this 
IS the circumstance that the moment the matter goes into the 
Insolvency Court the creditors give up hope and refuse to throw 
good money after bad 
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documents material omissions in any fetatement, failure to 
inform of false debt, etc , etc 

(H) When the bankrupt comes to apply for Vus discharse 
be finds that it is granted suspended or refused according 
as he has or has not committed certain bankruptcy offences. 
(12l Thete are provisions whereby a certain portion of the 
earnmps ot a bankrupt even after his adjudication can be 
earmarked for his creditors 

9 Under the Presidency Towns Insolvency Act, 1909, an in- 
solvent IS liable in substance to all these disabilities, risk or burdens 
o 10IA .i.„ .v^^i e'cceptions, to 

there are under the 
does not relate back 
atation of the petition , 
persons other than the insolvent cannot be examined before the 
Court in private In neither Act are the criminal offences special 
to the itisoU ency law, defined quite so elaborately as m England. 
There ate other differences between the Indian and English law, 
but 60 fat as the mam features above referred to, are concerned 
the differences ate m no wise fundamental, and the policy of the 
law 18 to give a comolete system on the analogy of the law in 
r--i ..J V..- *!>... .u* u - ij practically the 

»rmous The circumstances in 
administer the hw , admims- 
nation both in method and m personnel is much feebler. 

While m England there is always the receiver, an officnl of the 
Board of Trade, to represent the public and administer estates where 
necessary and m other cases the trustee in bankruptcy appointed 
by the creditors to wind up the estates, m India no receiver need 

be appointed until after adjudication and he usually has no official 
position but IS merely an officer of Court who receives little or no 
help, in funds or otherwise, from the creditors 

In introducing the Bill which became the Act of 1920, the 
Hon’ble Sir George Lowndes is reported to have said — 

"In this connection, 1 ought also to refer the question of the 
Official Receiver No doubr, for the efficient administratron 

Qf jj» ....cl * . .. 

and 

for 

plac 

Rcc 

all 

oimet 6o„nsV.n;;,lvi"“''™s\vo^^^^ ” "“S' 

Therefore, though werecpgnise that ir will Ka ^ 
roheve Offical Receivers, ,f „e could, rhrSomTndm, 
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the ». ■><t wouH pncticnlh mnke tt impossible md uc do 
nctli k tonnrd it present it mv preat extension of tlic 
<\«tcm of ippomttnp Officnl Rcceners 

\\ c <ct out liter in this clnpter the steps tint ln\c <o far been 
tiken in til s tonncction mi nnkc our recommendations but we 
would on!> add here tint 1 s>stcm of hw rtquirinp n considerable 
amount ot 1 ImmistTitne michinery cmnoC be expected to develop 
on sitisfictorv lines unless such machincrv is supplied 

10 In India it is much more difficult thin in Enpland to 
ascertain whit the debtor s property IS or his been A host of the 
debtors seem to have no assets whatsoever Thc\ come into Court 
under pressure of imprisonment for debt declare themselves to be 
posse^^ed of no assets sav e their clothes and a Iota produce a lota 
m confirmation of their statement and request ( successfully in 
many cases ) to be white washed In an enormous number of cases 
accordingly there is no need to appoint a receiver and no receiver is 
appointed b ** '* • Again it is much 

more diffici the absence of books 

of account ount In view of the 

joint family system and the prevalence ofbenami transactions the 
task of tracing assets involves more trouble more difficulty and 
more outlay Just as many concerns becomes msoK ent by reason of 
the difficult and exTJense of collecting outstanding debts by means 
of the law courts so though the legal machinery is complete ( since 
1920 ) for the purpose of ripping up past transactions if fraudulent 
the trouble expense and delay of putting it in motion are pro 
hibitue The risk of abuse and oiher reasons having prevented 
the Legislature from establishing m the provinces any mquisltornl 
procedure as regards third person a receiver acting for the benefit 
of creditors has to take much greater risk thin a trustee m bank 
ruptcy would have to do before launching a bankruptcy motion m 
an English Coutt Again the Legislature has hedged round with 
special safeguards the methods of prosecution for insolvency 
offences These make com iction very difficult to secure especially 
IS in an Indian Court the seriousness of an insolvency offence is 
almost certain to be lightly estimated Indeed here is but slender 
chance before the tribunals m India of a debtor receiving a really 
heav’y sentence for a mere msolv ency offence eg for a fraudulent 
omission in his statement of affairs There appears to be no parti 
cular feeling of disgrace as regards an appearance in the Insolvency 
Court the liability to be publicly examined and the loss of fran 
chise It appears matter rather less than nothing A man who can 
not trade w here he is known because he is undischarged cm readily 
move elsewhere in India and cany on in safety Beyond all this 
IS the circumstance that the moment the matter goes into the 
Insolvency Court the creditors give up hope and refuse to throw 
good money after bad 
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documents material omissions in any statement, failure to 
inform of false debt etc , etc 

(11) When the bankrupt comes to apply for his discharge 
he finds that it is granted suspended or refused according 
as he has or has not committed certain bankruptcy offences 

(12) There are pro\ tsions whereby a certain portion of the 
earnings of a bankrupt even after his adjudication can be 
earmarked for his creditors 

9 Under the Presidency Towns Insolvency Act, 1909, an in 
’ ’ ’’ I - - " *'iese disabilities, risk or burdens 

with Very few exceptions, to 
ifFerences there are under the 
Provincial Act, e g , the title of the receiver does not relate back 
to the act of insolvency, but only to the presentation of the petition , 
persons other than the insolvent cannot be examined before the 
Court in private In neither Act are the criminal offences special 
to the insolvency imv, defined quite so elaborately as m England 
There ate other differences between the Indian and English law, 
but so far as the mam features, above referred to, are concerned 
the differences are in no wise fundamental, and the policy of the 
law IS to give a complete system on the analogy of the law in 
England Yet though the law would seem to be practically the 
same, in practice the difference is enormous The circumstances in 
India make It much more different to administer the law , adminis 
tration both m method and m personnel is much feebler. 

While in England there is always the receiver, an official of the 
Board of Trade, to represent the public and administer estates where 
necessary and m other cases the trustee m bankruptcy aprointed 
by the creditors to wind up the estates, m India no receiver need 

be appointed until after adjudication and he usually has no official 
position but is merely an officer of Court who receives little or no 
help, in funds or otherwise, from the creditors 

In mtroihicing the Bill which became the Act of 1920 the 
Hon ble Sir George Lowndes » reported to have said ’ 


‘ In this connection, I ought also to refer the question nf i-Ke 
Offical Receiver No doubr, for the eiScrenrTdmStra, on 
of any insolvency, a competent Officnl Receiver is necessary 
and if we could provide Official Receners t j 

for all the mofuss.l Insolvency Co“t s ”ve sl “^ 

Hon%’leMembetrate*°"S‘’,^m""'^ 


to hate Official Hece,tets™Jt'^S^,;\toM^^^^^^^^^ 
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the cost uould pnciically make it impossible, and uc do 
not look forward nt present nt any preat extension of the 
system of appomtinp Offichl Receivers ” 

We set out hter m this chapter the steps that have so far been 
taken in this connection and make our recommendations but we 
would only add here that a system of hw rcquirinp n considerable 
amount of administrative machinery cannot be expected to develop 
on satisfactory lines, unless such machinery is supplied 

10 In India it is much more difficult than in England to 
ascertain what the debtor s property is or has been A host of the 
debtors seem to have no assets whatsoever They come into Court 
under pressure of imprisonment for debt declare themselves to be 
possessed of no assets save their clothes and a lota produce a Iota 
m confirmation of their statement and request ( successfully in 
many cases ) to be white washed In an enormous number of cases 
accordingly there is no need to appoint a receiver and no receiver is 
appointed because there is nothing to receive Again it is much 
more difficult in India to trace transactions m the absence of books 
of account or at least of reliable books of account In view of the 
joint family system and the prevalence ofbenami transactions the 
task of tracing assets involves more trouble more difficulty and 
more outlay Just as many concerns becomes insolvent by reason of 
the difficulty and expense of collecting outstanding debts by means 
of the law courts so though the legal machinery is complete ( since 
1920 ) for the purpose of ripping up past transactions if fraudulent 
the trouble expense and deliy of putting it m motion ore pro 
hibitivc The risk of abuse and other reasons having prevented 
the Legislature from establishing m the provinces any inquisitorial 

benefit 
e in bank 
motion in 
round with 

special safeguards the methods of prosecution for insolvency 
offences These make conviction very difficult to secure especially 
as in an Indian Court the seriousness of an insolvency offence is 
almost certain to be lightly estimated Indeed here is but slender 
chance before the tribunals in India of a debtor receiving a really 
heavy sentence for a mere insolvency offence e g for a fraudulent 
omission in his statement of affairs There appears to be no parti 
cular feeling of disgrace as regards an appearance in the Insolvency 
Court , the liability to be publicly examined and the loss of fran 
chise It appears matter rather less than nothing A man who can 
not trade where he is known because he is undischarged can readily 
move elsewhere in India and carry on in safety Be>ond all this 
IS the circumstance that the moment the matter goes into the 
InsoU ency Court the creditors give up hope and refuse to thro 
good money after bad 
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11 We are not of opinion in these circumstances that much 
can be done by proceeding to insert further amendments into the 
Act of 1920 on the footing that the full principles of bankruptcy 
law are to be applied in the mofussil That act of 1920 is on the 
whole well considered in details One or two points, however, 
requite to be further examined 


12. As regards the mass of debtors who claim the benefit of 
insolvency at a time when they have little or nothing, in the way 
of assets, it is to be remembered that such persons m England 
would probably not be foteed into the Bankruptcy Court at all. 
In the absence of evidence of means the County Court Judge 
would, in many cases, have declined to issue a judgment summons ; 
the debtor would not. thetefote, have been compelled to file his 
own petition, and the creditor would have regarded bankruptcy as 
clearly not worth his while The law of imprisonment for debt 
appears to require that large numbers of debtors, with little or no 
property, should be put through the Insolvency Court The trouble 
IS that a summary decision as to whether the debtor’s assets are 
likely to exceed, say, Rs 500 is taken at a time when there has been 
very little scope for teal investigation. Summary administration 
under section 74 is very necessary m a great number of cases The 
danger is that cases m which teal and protracted mvestigatjon is 
required are apt by means of this summary procedure to escape 
investigation. ^ 


13. In the same way under the Ptovinctal Act the public 
etammation of the debtor IS really held at the time of hearina the 
petition for adludication Even although an interim receiver may 
have been appointed, this stage of the proceedings is m oenVral 
much too early for any really effective public erainination into the 
debtor s conduct and atfairs. 


as of the Act of 1909, is that 

ven an order of adjudi- 

protected from arrests 
The Court now has 


111 , protection, to renew or 

revoke Its orders for protection, to make general orders, or orderj 

. . ' f creditors If the debtor 

.... , . petition, he does not 

. . ^ Court, in view 

of the Code of Civil 

son him, even if he presents his petition impti* 

his assets, and proceeds to carry out the 

Now, if a man has given up all his nronertv^-ilf^ insolvent. 

to the insolvency law it Is difficult tnl-J himself 

a creditor ,s Nsilling to pay hh dlJt monev on ^''^n if 

capias «J saiisficumdim.” But whether this privdege on X” p?[t of 
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e creditor to keep tn jatl m adjudicated insolvent i<, or I« not, 
er> admirable dc\ice, op losicall) defensible, itwis one of the 
iin amendments introduced into law m 1920, for the purpose 
prc\cntmc debtors uhose petition for .adjudication could not 
refused from dcf^ins execution creditors In this respect, no 
ubt the ncu principle of RninR complete discretion to the Court 
omi<cs to work better It remains, ho«c\cr, to be seen upon 
rat principles the judicial discretion to prant or refuse protection 
11 be applied m the mofussil It is certainly anomalous that 
■nan mav be adjudicated an msoKcnt and comply ssith all require- 
ents of the msoKency Ian, be comicted of no criminal offence 
connection with msoKenc>, and yet be liable to fio to prison 
r an indefinite number of times at the discretion of the Insolvency 
aurt As, however, the great need is to protect creditors and 
prev ent debtors from abusing the insolvency law in their own 
terests, we are not disposed, at present, to recommend any change 
the recent Act 

15 It has been pressed upon us that the private examination 
ction, iiv, section 36 of the Presidency Towns Insolvency Act, 
ould be made applicable to the mofussil, not that there is not 
ready ample power under the Provincial Act to examine the 
btor, but m order that a receiver may be able to examine a third 
irty and thus to obtain, in a comparatively inexpensive manner, 
liable information as to the debtor’s conduct and affairs The 
dvnaty course in England and m Presidency Towns is for the 
ceiverto obtain, under the section, evidence as to the dealings 
•tween the insolvent and the third party He would as a rule, 
e careful to utilize his powers under the section before launching 
motion to set aside a fraudulent preference or to recover property 
1 the like manner he would use the section, if necessary, to enable 
im to deal with doubtful proofs of debt In the absence of such 
owers It IS only to be expected that the setting aside of past tran- 
ictions, under special principles of insolvency law, will be regarded 
hether by creditor or by receiver as a hazardous expenditure of 
me and money 

Sub-section 4 of section J6 of the Presidency Towns Act gives 
le Court power, if on the examination of any person the Court 

satisfied that he is indebted to the insolvent, to order him to 
ay , in like manner if the Court is satisfied that a person examined 
as in his possession any property belonging to the insolvent, the 
'ourt may order him to deliver it up The wording of the section 
> slightly different from that of section 27 of the Bankruptcy Act 
f 1883, which gives these powers to the Court only where 
erson examined admits that he is indebted to the debtor or th 
las in his possession property belonging to the debtor The 
T v\ording would seem to avoid the necessity of actual ad 
nd to enable the Court to act where on the answers of th 
xamined it is quite clear that the owes the money 
111 
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nrooertv m Ins possession aUViough We lefuses a complete 
m S tetms Some of the ivitncssea before us have, tve think, 
inisraLen the htnn of the power intended the 

section In any cose ivc ore not satisfied that for the purpf.e of the 
Sussil thesrporticular powers could safely be, or need be, en- 
nnsted to the Courts It would be quite enoush that the 
should afternards bring a motion before the Court using the 
ev idence taken under section 36 again«t the thud person 

The power of examining the third persons, however is. very valu- 
able It IS dt'cretionary on the part ot the Court to grant the appli- 
cation for eximinaiion and it is discretionary in the Court to allow, 
or to disallow, any particular questions The Court can close the 
examination whenev er It likes The real trouble m the mofussil in 

such ca'es is that there is no officer apart from the Judge hirnselt, 
e g , Munsif or Subordinate Judge or District Judge, before whom 
such examination can be conducted The Official Receii er is not a 
proper person to do SO Any considerable use of the powers of the 
section might hopelc'sly interrupt the ordinary business either of the 
Dptnet Court or some Court subordinate to it If the system of 
having a registrar at a headquarters station is brought into force, vve 
think that the holding of such examinations at any rate m special 
cases, might be made part of the duties of such a registrar. We 
suggest that when the insolvency law is next amended powers 
analogues to those of section 36 of the Presidency Towns Insolvency 
Act might be given, subject to the opinion of the Local Government 
to bring them into force for particular courts 

" by the Act of 1920, 

1 by the Presidency 
eby the insolvency 

juoge upon lum-ielt tlie duties oi a magistrate, trying a war- 
rant case, has m the past been highly unsatisfactory The prose- 
cution IS in the hands of the Official Assignee or of the creditor. 
It has been laid down that the charge as ultimately framed must 
correspond with the notice originally issued to the insolvent by the 

Court By the Act of 1920 how c\cr. section 70, sub section 5, the 

Insolvency Court instead of proceeding itself to tr^ the case, as a 
warrant case tried by a imM'tnte, may make a complaint to the 
nearest first cb<5maj,inritc. who may deal with the complaint in 
the ordinary course of criminal justice Powers similar to the«e 
should be introduced into the Presidency Towns Insolvency Act 
l>y an amendment of section 104 \Vc think, moreov et, that the 
necessity for notice to the insoKent might well be discarded 
altogether, and that the procedure in such ca^es might be fuTther 
assimilated to the procedure m England n hereby an ordi? for 
prosecution should be obtained from the bankruptcy court wubnnJ 
consulting the bankrupt on the suhiect . the b^nEt Wme 
plenty of time and opi^nunity to say nhat he has ,1 ^ having 

I, .waipnci before the Cr,n„nl Court The rimplest'fom of 
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nnqcmcnt uouUl <ccm to Le tint llic receiver or, if lie refu«c«, 
reditor «hoiild be Riven power to ^ppl> to tlic Court ct parte for 
order of pro<ccution 'ind tint thcretipog prosecution should he 
enced nnd earned on h\ the Local Government tlirouRh such 
cer as it nn\ appoint for the purpo«e In Enqland it :i the duty 
«’ Director ot PuWtc Prosecutions to institute and carry on the 
vsccution , he can abandon it if he thinks on investiRation that 
ease cannot be proved , the insolvent is only concerned with 
proceedtnRs as any ordinary accused is concerned with criminal 
jceedinRs aqainst him — namely to defend them when they have 
instituteH 

17 A chief feature of the 1920 Act was a prov ision that the 
le should be limited by the Court in every case within which the 
oivcnt must apply for his discharRC The intention of the Lcris- 
urc was to ensure that the conduct of the insolvent should be 
all eases broupht under the scrutiny of the Court Tlic penalty 
not apply inR for discharge IS that the insolvent is liable to have 
adjudication annulled with the result that he would not get 
,k any property distributed among his creditors but on the other 
nd would necessarily be liable to imprisonment and any other 
Hi of execution for debt at the instance of judgment creditors 



the trovincial insolvency act 
Z'penv .n h. posses.on " W rfcuS, 
'r.aler.?e^.mr'of the 

x‘l““u'?talSd“ brms a motion before the Court using the 

or ro disallow any particular questions Ttie Court can clos 

^ ^^t,nn LAhentver u hU< The teal trouble m the mofussil n 
apart from the Judge himself 
r. UunsiforSubordmiteJudge or District Judge before whom 
! ^V, examination can be conducted The Official Receu er 

of the 
tern of 

a refistnr at a heaclquattcrs suiiou is oiougnt iiuo lufcc we 
thmk that The holding of such examinations at any rate m special 
Ss rnieht be made part of the duties of such a registrar We 
sulcest that uben the in olvency law is next amended powers 
nnnlocuos to those of section 36 of the Presidency Towns Insolvency 
Act might be gnen subject to the opinion of ihc Local Government 
to bring them into force for particular courts 

16 As regards the criminal offences created by the Act of 1920 
these ate m sub't-me ihe «ame is those created by the Presidency 
Act of 1909 In practice the procedure whereby the insolvency 
Wne takes upon himself the duties of a magistrate trying a war 
Sc ?e ".“mth. ra‘. been lughly unsa.uf.c.otv The pro« 
cmion » \n the hands of the Official Assignee or of the creditor 
k has been laid daw n that the charge as ultimately framed must 
correspond with tht notice oTigmally issued to the insolvent by the 
Court By the Act of 1920 ho\ic\er section 70 sub section 5 the 
InsoUcncy Court instead of proceeding U'clf to try the case as a 
warrant ca‘c tried by a maj.istratc may make a complaint to the 
nearest first cla«s magi irate who may deal with the complaint in 
the ordinary course of criminal justice Powers similar to the«e 
should he Introduced into the Presidency Towns Insolvency Act 
by an amendment of sectmn 104 We think morcoter that the 
necessity for notice to the insoKcni might well be discarded 
altogether and that the procedure in such ca«es might be further 
assimilated to the rwedurc in En land whereby an order for 
prosecution should be oi tamed from the bankruptcy court w ithout 
consulting the I ankrupt on the subject the bankrupt having 
plenty of time and op^n^itv to say what he has to say when he 
is arraigned Icforc the Criminal Court The simplest form of 
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arnncemcnt would seem to be that the reccwer or, if he refuse^, 
n creditor should be Ri'cn power to appU to the Court ex parte for 
an order of prosecution and that thercupoo prosecution should be 
commenced and carried on the Local Go\crnment through such 
officer as it ma> appoint for the purpose In England it is the duty 
of the Director of Public Prosecutions to institute and carry on the 
prosecution , he can abandon it if he thinks on imestigation that 
the case cannot be pro\cd , the insolvent is only concerned with 
the proceedings as any ordinary accused is concerned with criminal 
proceedings against him — namely to defend them when they have 
been instituted 

17 A chief feature of the 1920 Act was a provision that the 
time should be limited by the Court m every case within which the 
insolv ent must apply for his discharge The intention of the Legis 
lature w as to ensure that the conduct of the insolvent should be 
in all cases brought under the scrutiny of the Court The penalty 
for not applying for discharge IS that the insolvent is liable to have 
his adjudication annulled with the result that he would not get 
back any propetty distributed among his creditors but on tlae other 
hand would neces«anly be liable to imprisonment and any other 
form of execution for debt at the instance of judgment creditors 
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Tlxe following table gives the number of insolvents adjudicated 
m each province during 1922 with the number discharged oi whose 
msoUency has been annjiHed (so far as> available) — 


Province 1^ 

No ot 1 

persons Dibcl arged, 
dfjudicated or died | 
insolvent ) 

Annulled 

, 1 
Bengal 

664 1 

193 

149 

Assam ) 

4S 

U 

8 

Bihat and Orissa | 

126 1 

68 1 

121 

Madras | 

1479 1 

56 

Notgiven 

Bombay i 

314 

56 


Sind — 1 

1 


! 

(f) District Courts | 

M 1 

9 , 


(ii) Judicial Commissioner 5 Court j 

1 75 

19 


A&ra 

510 

112 


Oudh 

82 1 

1 9 


Punjab 

285 

1 287 

1 47 

Burma 

404 

84 

ihlot given 

Central Prov inccs 

1085 

126 


North West Frontier Province 

49 

4 

1 

Coorg 

6 


1 


It will be seen that except m the Punjab the number discharged 


V. ana ,nc I „„,ab These ^utes ho„e“ e‘r‘' 
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include ’ ’ ’ ’ * ’er the previous Acts who 

were no It would be very use^ 

full if in be Riven separately With 

regard to the Act ot lyiu 

We incline to think that the time within which application for 
discharge should be made is either being extended with undue 
frequency or that this matter is being ignored by receivers and by 
Courts Possibly, too, there is some misunderstanding by reason of 
which creditors, who have compromised with the insolvent, are 
being allowed some say in the matter It cannot be too strongly 
emphasised that unless an insolvency is in due form annulled the 
insolvent should in every case be proceeded against unless he 
applies for his discharge w tthin the time limited It may be that 
receivers postpone or agree to the postponement of the date for 
application for discharge, because the discharge when granted 
terminates the time during which any property accruing to the 
insolvent enures for the benefit of his creditors In such cases, 
however, the proper course as a rule t> not to postpone the appli 
cation for discharge, but to make the application , the Court being 
able to suspend the discharge for such period as is proper We 
think that the importance of insisting on the provisions of section 
43 of the Act of 1920 might in all provinces emphasised by circular 
orders of the High Courts as any failure m this respect will do 
much to render nugatory the administration of insolvency 

18 If a debtor presents his own petition he has, by section 30 
of the Act as part of his petition to give a statement of his affairs 
When creditor presents a petition there is much difficulty m getting 
a schedule or statement of affairs from the debtor within a reason- 
able time This is a main cause of bad administration By section 
22 the debtor on the making of an order admitting a petition is 
required to produce books of accounts and to give an inventory of 
his property and list of his creditors and debtors if required to do so 
by the Court or the receiver Failure to comply with section 22 
renders the debtors punishable on conviction by the Court with 
imprisonment which may extend to one year It seems plain that 
no insolvent failing in this duty could be regarded as having any 
right to protection against arrest and execution The interval be- 
tween the order admitting the petition, and the hearing should not, 
especially m the case of a creditor’s petition, be too long 

19 There is not m the Act of ’ 

to the prov isions of the Presidency 

inspection m sections 83 and 89 

sections m Presidency Towns that one hesitates to recommend their 
introduction into the mofussil In principle, however, it seems 
■ ■ ’ ’ r f • really be- 

* ■ ■ a means where- 

• ■ • " the admmistra- 



KXWIII THE PROVINCIAL INSOLVENCY ACT 

tion Under tKe Presidency Towns Act a committee of inspection 
does not come into existence unless the Court thinks fit to authorise 
the creditors, who ha\e proved, to appoint one We should 
much like to see a commencement made m this respect, at a 
events m some of the larger towns which come under tne 
Provincial Act 

20 A judgment creditor in India regards insolvency as dC' 
fearing him because it puts a creditor, who has not obtained a judg- 
ment, on the same footing as himself He is very apt, therefore, to 
tty to make special terms for his own benefit in reference to prosecu- 
ting the insolvency proceeding which are necessarily maintained for 
the* benefit of all creditors In like manner, there seems to be much 
confusion of mind as regards the proper step to be taken when a 
defendant is adiudicated insolvents during the pendency of the suit 
Itv any case m vv hich the suit is merely one to establish a claim 
which in insolvency would be a provable debt or liability, the correct 
course clearly is to stay the suit in order that the plaintiff’s claim 
may be proved m the insolvency and to give leave to prove for the 
costs incurred m the suit It is much better that it should be 
proved in the insolvency than that a lawsuit should goon either 
against the insolvent who has no interest or his receiver The only 
case in which suits should be allowed to go on against the insolvent 
or his receiver are cases m which the insolvent has an interest of 
his own, or cases in which the plaintiff is insisting upon a nght 

winch IS not a mere claim to a provable debt, e g , where the plain- 
tiff is a mortgagee insisting upon his security Section 29 of the 
Act of 1920 IS new In our experience many Courts are much in 
need of instruction as to the principles upun which that section is 
to be applied 

21 The provisions with regard to the proofs of debt under 
the Act of 1920 maybe satisfactory for many of the cases which 
arise m the mofussil It is quite clear to us, however, that in 
any insolvency where claims ate numerous and disputable, as 
for example in commercial insolvencies such as may readily arise 
m towns like Karachi or Cawnpore the provisions as to the Court 
settling the schedule of debts, wuh or without the aid of the 
receiver, are completely inadequate The only practicable method 
of dealing with proofs of debt in complicated or difficult cases is 
for the trustee or recciv cr to regard himself primarily as a business 
man in charge of an estate, not as a tribunal deciding a large 
number of complicated suits When proofs -ire lodged he should 
within a limited time admit them or reject them or call for further 
Items of proof creditors ,f not satisfied, can move the Court 
on motion Under the Act of 1920, section 33, the arrangement 
’L w’* should tender a proof and that the Court 

should, by order, frame a schedule of creditnrc \iJ^^ v^ourc 
of ,ho.r dfbts For thi, putpSrno doubt r h™ t 
Offic.,1 R«c.,=r,,„d dtrecnon, hare brengwn under s«non SO 
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(b) the OfEcnl Rccencr may be utilised for the assistance of the 
Court but an ordinary reccner cannot be The provision 
however of subjection 3 is that any creditor may apply for an 
order directing his name to be entered in the schedule and that 
the Court after causing notice to be served on the insolvent and 
other creditors who have proved their debts, and hearing their 
objections if any, shall comply with or reject the application 
This seems to involve that under this Act the insolvent is a 
person v\ho is to be heard upon the admission of any proof of 
debt The notion that an insolvent is to be considered as a person 
entitled to litigate with proving creditors about the amount of 
their debts is unfortunate A mam principle of bankruptcy in 
England is that the insolvent goes out of the picture for such 
purposes altogether, all hi» property is vested in the receiver, 
the receiver stanns in hts shoes , the other creditors, not the insol- 
vent are interested m the distribution of the insufficient fund 

22 The inadequacy of the provisions of the 1920 Act as 
regards proof of debts was brought to our notice very forcibly 
m Karachi Of late years, m Karachi insolvents on the pare 
of commercial firms have occured m which there have been 
presented numerous claims — claims for very large amounts 
requiring for their adjustment considerable legal capacity and 
knowledge of commercial law and business The 1920 Act 
has applied to Karachi since October 1920 The Official Receiver, 
as vve were informed holds enquiries into proofs of debt on 
the analogy of the proceedings m a suit under the Code 
Written statements are filed, the insolvent or his pleader is 
allowed to take part, also other creditors and their pleaders 
No rules have been framed by the Judicial Commissioners 
Court under the Act There are no provisions for proofs being 
admitted or rejected within a given lime The result appears 
to b’ that unless the whole procedure is radically altered, 
important claims in which English firms, Punjab firms and 
Karachi firms have different interests have no chance, whatever 
of being settled w ithin ten times the reasonable time 

In the case of Karachi we desire to make a very strong 
recommendation that the Presidency Towns Insolvency Act should 
be applied v\tth as little delay as may be possible In 1922 
the number of ca<ies w as 75, m all of which the Official 
Receiver was engaged We consider the Act of 1920 to be 
quite unsuitable to the conditions of a mercantile seaport Apart 
altogether from any unnecessary misunderstandings of the proce- 
dure under the Act of 1920 we think that the best rules 
which could be framed by any High Court to carry out the 
intention of the Legislature would necessarily fall short of providing 
a workable jchcme for the purpose of dealing with a complican*H 
commercial insolvency It is true, in a sense, that a receiver 
trustee m bankruptcy admitting or rejecting a proof is actmg 
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otimi Jud c at manner But the nhole object of insolvency admims 
Kiuaoti IS that proof of debt tiay be admitted when the 
!<; satisfied and that unfounded litigation may thereby be 
\X hen It cannot be avoided it should take place directly beiore 
the Court on a motion to expunge the proof or to admit me proot 
In no ordinary circumstances should the insolvent still less hts 
pleader be allowed any say m the matter save that the insob ent 
IS obliged to give due inlormation to the receiver or trustee \ve 
consider that the accommodation provided for the Official Receiver 
in Karachi is nsufficient This branch of legal administration in 
l^rachi should be made the subject of a special effort at radical 
reform So far as we can see there are estates which after the e'tpi^ 
of a long time do not get apparently nearer to being liquidated 
23 In certain parts of India land tenures and the desirability 
of protecting the agriculturist operate in a special wav to create 
difficulties as regards insolvency administration When holding** 
ate non trmsfcnble msolveney law is apt to be a means whereby 
■* just debts notwithstanding 

ale a sharp contrast between 
In Berar the land revenue 
svstem IS a form of tyotivari system under which the cultivators 
hold land direct from Government and pay land revenue The 
holdings are transferable and heritable and are for all practical 
purposes full estates m landed property In the Central Provinces 
proper most of the cultivated land is held by occupancy tenants 
’* ^ By the Central 

b section (2) the 
g and forbidden 

the appointment of a receiver under section 51 of the Code and 
declared that the rights of an occupancy tenant shall not vest m the 
Court or in any receiver under the Provincial Insolvency Acr 
1907 An occupancy tenant who receives a loan of money gets 
the loan on the security of the succession of his crops He can 
however apply to the Insolvency Court get adjudicated keep 
possession of his holding and avoid payment altogether unless the 
Court can sci e his crops A man holding fifty or sixty acres may 
declare h s assets to be a few cooking vessels w orth 'ibout five 
rupees we have no reason to suppose that the policy which 
prevents an occupancy tenants holding from being transferable 
IS likely to be reversed Under the Act of 1920 an occupancy 
tenant might in such circumstances as we have described be 
i W judgment creditor 

Similar ditticulties arise m the rase of lands being under the Puniab 

occupancy holdings vn Bengal 
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*4 The mnjn with rc<r«i.t to proMncnl m<oh-tnc\ 

i ho«c\cr the iiitn>.ult> of cetttnj: <umlle rcr<on< to iit ns 
revcuerv b\ <e*.tion 57 ot the Act ot 1520 (reproducinc «xtion 
ot the Act ot 1*^7) the Lev \l Go\cmment mn> appoint person'? to 
le OttiLtil Re\.ei\crN. When tht< in done the Gowrnnient to 
be crcvhtevl uuh the conimiwons fixed under <e\.tJon 50, and the 
Otn».ul Rcvener to I'e piif out of the funds «:o ere ucvl and 
rev cue no other remuneration for uandinc up the e<rate' When 
sivh Otn..ul RevcneP' are appomted the Huh Court ha« power 
under <o^non tO to make rule^ puini: them the powers t\> hear 
pet tion< examine the debtor, make adjudu'tion on.Icr*, frame the 
«<hedule ot del t< print dis^-harpes determine unoppo cvl application 
ana other 'mall matters W here there i< no Oliiciil Reecner the 
Court mu at the time of adjuduation or aften\ard<, appoint a 
proper person on pump «ecum^ to be a receiver It ma^ al<o, 
under <cction 2v'' in ca«e< of utpenc^, appoint an n I in'enr i receiv er 
at the time ot the admi"ion of the petition Little u<e has hitherto 
Ken made ot the power of Local Governments to appoint OtHciil 
Reccuerv 

We feel Ivund to express the opinion tint the person who is 
hkeh to lexeme trustee of the debtor's c<taie is not a 'uinble per*on 
to exercise siuh pciwers as are mentioned m clauses (o), (u) or (d/ 
ot section SO In lus capaciti a< rexeiver he has mteresfs adverse to 
the debtor and should not be allowed to preside over the debtor’s 
examination still le<s does it seem proper m a contested vise that 
he should decide as to acts of in«o!venc\ Section SO seems to us 
to vntTvsIvixe nuich cotviusiotx vmo in<ol\encs pnetue In Madras 
trouble has been caused b> the discovery after muxh time had 
chpsed that the Othcial Reveuerhad never been appointed rcvcuer 
ot the estate l> an> order of the Ccwitt 

In about nine di<truts in Madras pleaders were appointed 
Olhcul Rexcuers on a salarv of Rs 50 a month and were pail a 
xertun amount for a clerk and po ta e In Sind there is an Official 
Rcxcuer of the Karachi Judvial Commissioner s Court at Rs SCO a 
month to whose work reference is made chew here in this chapter 
In the United Trov mces there are nine at stations v\here insolvency 
prcveedings are more numerous their remuneration Kmc hve per 
cent of as ets coming into their hands, subject to a minimum of 
five rupees in each case In Berar there arc two who appear to do 
fairK w ell and m a I Jition to their msoh ency w ork get their receu er- 
ship Wcrexcived however, several cxamplaints that the works 
in Madras bv the<c revcivcrs seas unsatisfactory, the pleaders m 
lyue'tion King practising lawyers who had more interest in their 
own cases than m pressing fonvarJ their insolvency work It 
appears that rexently the Lo».al Government has ordered that they 
shall no lonxer receive a fixed pay, but K paid by commts'ton In 
ether prov mces and distn..t« the ordinary custom is that where a 
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ijiiKi ;ik 1 iu il 111 iiuu* Rur the whole ol’Ki-t ot In-'oUenc^ tJiulni' 
iritlot\ i' tint I'tv'ot oUkht mi\ he uhwJrttkl when the tcoeuer 
i> NMi'ticvl ii\J tl\n unlounJeJ htk«ion mi> therein Iv .i\oi<.leJ 
Wlutv iteinnot K'lwouUvl « NhoulJ tike pine ihrevth Kfore 
the (\nirt vmi i motion to e\i'uin.e the prtH'l or to Oilimt the proof 
In no orvluur^ clraimNtunt.> vhouKl the msoKcnt, 'till K" 
ph uUr, I'o .illowul \n\ 'i\ m the untter sue tint tin itoohent 
is ohlieovl to suoJue uifornutton to the nteuer or tni'tee WV 
consnUrihu the nvoinmolmon I'roxuleJfor the Ollicnl Receiver 
In Kiirnhiis In'iiUnnnt Ihn hruuhotlti.il ulmini-tr iiion in 
Kirulil 'houKl he III ule the 'uhjeit ol t spciiil etlort .it ruHtil 
reform hotir uweimMi rhert ire t't Uts whnh nfttr the t\pir\ 
of \ lone time \lo not vt ippirentR ncirer to heim; ItLjvtnliteJ 


2 ^ Initrtiinpirtsothnluhinl ttiums uul the iltsir.ihiht\ 
of prO(e*.iim; the ivtunhutut opirite in i spciiil\\'i\ to creite 
aiUKiiltus IS rii.mls m'ol\ttK> uhmnhttuion When hoUlme^ 
lire non tnnstinhUMnsoUuicv lu\ is rpt to he n meins whereh 
intis iiiuiTist« t in t\ ute the j ument ol just ilthts notwithst uuhm: 
their ihiliu to pn llierets IOTe\uwple i 'Inrp tontnst between 
l^cn^ iiisl tin k tiurO I foMnsts propir In Renr the I uni revetuie 
wsuin IS ti form ot r^otwm s^ stem lunler w huh the sviltiv itots 
ho s lunl direst lUMn i..o\irnment msl pi\ Innlrtvenue The 
nto ,„1 .ui lot 'll 'nct.''l 

rutiv<c< lull cst itK Uj IiikUjI rt.'i'ottv 1,1 thr Oi-iitnl rwivnct* 
I'U'l'i t mc"t I'l llu- uilimtdl I vn.l ,< IwU K .i „r,\„ . , 

iilw.o tl,i'uO\ lion, not tiinilitiWo It, ,1,1. cl,“nl 

Iroim... liiMil.i .Sit (l ot 10.01 icition U, iul.-nv(,on 111 tlvc 
yvl.lvturi.luMtiiil,,l.>o,l ,m ot lioklnw in.l tolb J. ,1 

llK 01 . tcr.ior im.Ut .oi,,o,, H ol ,K, ( "w 

d.iliresl tint ths tnhts of in <niiipun> tenint shill not v<.<t m the 
lourt. or In uu rcscutr. unsUt the IVwunnl hi'ishem \ r 

I' stops Uesin. 
uljinin Us'sl keep 
,stKer unless the 


hk'wever, ipph 
possession ot his 
Court i in Ski e 


vkslire Ills issas ro tv i tew iiv.km»s v,* ,si '*'‘*'1 ’e" 

rui'sss Wi hue ISA , , svV«Kme vessels worth iiKnic fuc 

Is iJvciInI VS,'r Isinc tnn.firiMo 

ss. reversM Ctikkr the Au of WPOo.s.a.. 


rup 

prevents m 
is likih to K .. 

tenuit muht, in si.h l irA.nsV» C.. 'A v'sinpincv 

lUOMcl to IM ,0 ,„1 1, K' 

,s,,„l,r.l,tK„l„.. Jo, t'l .'m lu.Kmont cuNl.tor 

Litul Munition .\cr. l^W nnf ^'A'ler the l\injih 

nil I Ihhir nnskr the Ikiwd in IVneil 

however « the uvoKen s ^ 

iitiumsMnkes ct the km i -ivl 1 i TOsiil nliptition to 
a-temptesl desvrilv.i * this hu never Ken 
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24 The nnm difficulty with respect to pro\mcnl msohancy 
IS, ho\\c\er, the difficulty of Retting suitable persons to act as 
receivers By section 57 of the Act of 1520 (reproducins section 19 
of the Act of 1907), the Local Government may appoint persons to 
be Official Receivers When this is done the Government is to 
be credited with the commissions fixed under section 56, and the 
Official Receiver is to be paid out of the funds so created and 
receive no other remuneration for winding up the estates When 
such Official Receivers are appoimed the High Court has power 
under section 80 to make rules giving them the powers to hear 
petitions examine the debtor, make adjudication orders, frame the 
schedule of debts grant discharges, determine unopposed application 
and other small matters Where there is no Official Receiver the 
Court may at the time of adjudication or afterwards, appoint a 
proper person on giving security to be a receiver It may also, 
under section 20, in cases of urgency, appoint an ad inteTim receiver 
at the time of the admission of the petition Little use has hitherto 
been made of the power of Local Governments to appoint Official 
Receiv ers 

We feel bound to express the opinion that the person who is 
likely to become trustee of the debtor’s estate is not a suitable person 
to exercise such powers as are mentioned m clauses (a), (e) or (d^ 
of section 80 In his capacity as receiver he has interests adverse to 
the debtor and should not be allowed to preside over the debtor’s 
examination , still less does it seem proper in a contested case that 
he should decide as to acts of insolvency Section 80 seems to us 
to introduce much confusion into insolvency practice In Madras 
trouble has been caused by the discovery after much time had 
elapsed that the Official Receiver had never been appointed receiver 
of the estate by any order of the Coutt 

In about nine districts in Madras pleaders were appointed 
Official Receivers on a salary of Rs 50 a month and were paid a 
certain amount for a clerk and postage In Smd there is an Official 
Receiver of the Karachi Judicial Commissioner’s Court at Rs 500 a 
month, to whose work reference is made elsewhere in this chapter 
In the United Provinces there are nine at stations where insolvency 
proceedings are more numerous their remuneration being five per 
cent of assets coming intc^ their hands, subject to a minimum of 
^ ’ ’'"rar there are two, who appear to do 

heir insolvency work get their rcceiver- 
• , several complaints that the works 

m Madras by these receivers was unsatisfactory, the pleaders m 
question being practising lawyers who had more interest i 
own cases than in pressing forward their insolvency w 
appears that recently the Local Government has ordered t 
shall no longer receive a fixed pay, but be paid by comm 
other provinces and districts, the ordinary custom is th 
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receiver is appointed at all (it being necessary m a larger number of 
cases where the estate is summarily wound up— the estate not being 
worth five hundred rupees) local pleaders from the Bar arc ap- 
pointed Particular judges no doubt, make a practice of giving all 
such receiverships to the same pleader m order that the less remu- 
nerative and the more remunerative work mav go to the same man, 
and that he may have some experience of the work We recognise 
that in a large number of districtb there can never be enough work 
to require as Official Receiver a whole time officer of Government 
But in certain districts, or groups of districts it might be possible 
to appoint a person who should redly be in official who should 
be able not only to take receiverships in insolvency but also be 
appointed to other receiverships which may arise m ordinary suits, 
and possibly take over guardianship cases or appear as guardian 
ad litem for minor defendants m suits The system employed m 
Madras of appointing as an Official Receiver a locil pleader who 
continues hts nractice does not appear to us to be desirable He 
would naturally attend to his private practice and frequently would 
not be available to carry out the business of his receivership There 
would seem to be special danger under the Madras system of pro 
fits being made by receivers beyond their legitimate commission 
We appreciate that accounts are examined periodically bv the 
Accountant General s Department We consider that where it 
18 possible to have an Official Receiver, he should be a whole time 
officer, and we suggest that he should be selected as munsiffs are 
selected, and if possible, included m the munsiffs cadre with a 
chance of promotion to judicial office 

25 It 1! also for consideration whether tf such Offictal 
Receivers ate appointed, as they ttould be by the Local Got eminent 
under the Act, they should not be supervised by Government in 
Sfl. ’Tr 'c' Tr-idc supervises the wcirlt of the 

Oflie.al Receivers m England As to the work of receivers genetally 
we would only remark that possibly much of the unsatisfactory 
work that has taken place in the administration of estates is due 
ptheinexpetienee,notonly oftlie Court and pleaders gcLrallv 

but especially of those who have been appointed to be fSeTirs’ 

We hn\e comes across in several provinces mnrf ^ recener^ 
where the ordinaty method of thV™ e“L™r deahL Instance 
IS to put up the hook debt! due M Se imoS ®d'j* 
has obtained to auction, svith the result that th™ ha 

Speculators at a low figure, the purchasfffnv! bought by 

hit he can by suits or othenvrse This is hVd\t ° Realising 

contemplates is an ordinary method of ! 

administration at ill Doubrie<s this course^S 
some instances but it should be regarded as a iS? resort 
26 Einally we Would adverf tft f-hi* rlrc: r t 
otdinaty English principles to the ease oUn“‘S;sl"'r"X‘’*;S 
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father or KTiiita of a joint Mitakshira family Some decisions would 
appear to make the whole famil) property %est m therecener. 
This again is a matter which his gi%en rise to special difficulty in 
Madras It is no easy matter to lay down rules as to so thorny a 
subject but an attempt should be made to elicit opinion and to 
give some other belter guidance to the Courts 
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THE 

PROVINCIAL INSOLVENCY ACT. 

ACT V of 1920 

PASSED BY THE INDIAN LEGISLATIVE COUNCIL 
Reccucd the tisscnt of the Qoternor Qeneral on the 
25th February, 1920 


An Act to consolidate and amend the Law relating to 
Insolvency in British India, as administered by Courts 
having jurisdiction outside the Presidency-towns and the 
Town of Rangoon 

Whereas it is expedient to consolidate and amend the 
law relating to Insolvency in British India, as administered 
by Courts having jurisdiction outside the Presidency-towns 
and the Towns of Rangoon and Karachi , It is hereby 
enacted as follow s — 

1 . (i) This Act may be called the Provincial 
Short title InsoUency Act, 1920 

extent 

( 2 ) It extends to the whole of British India, except tlic 
Scheduled Districts 


Amendment. 

By section II of the Pro\incnl ImoKenev (Amcndmtm) 
IX of 1926 , the words Towns of Ransoon and Kiracln 
preamble ha\e been substituted for the words Town o'" 1 i ^ 
The Law of bankruptcy . its policy and c 

“Bankruptcy IS 1 proceeding b> which, when a ■ 
pay his debts or discharge his liabilities or the per^-oti 
Owes money or has incurred liabilities cannot c Wain 
their claims the State, m certain circumstances ta» i 
his property by an officer appointed for the pu , 
property is realised and distributed m equal p t 



THE PROVINCIAL INSOLVENCY ACT 


the persons to whom the debtor owes money or has 
pecuniary liabilities Blackstone The debtor at the same 
obtains protection from the legal proceedings by the person 
whom he has incurred debts or liabilities subject to certain 
defined exceptions When a man becomes bankrupt, he is out o 
the bankruptcy, subject to certain disqualifications as a citizen 
earlier English law on bankruptcy, the creditor w as the only 
whose interests were consulted and even the complete realisation o 
the estate and its equitable division were made secondary 
compared to the infliction of punishment on the debtor , while n 
has to be stripped of all his property no provision was made ^ 
affording him even temporary fre^om and protection after ni 
surrender of everything But at length it appeared harsh to strip a 
man of all his resources without relieving him at the same time from 
his difficulties , and by the Statute of Queen Anne {4 Anne) rt was 
provided that a bankrupt who had been compelled to surrender the 
whole of his effects and had in all matters conformed to the law oI 
bankruptcy, should be entitled to his discharge from all furthei 
^ f modern la\v of 

ase of an individual 
pay his debts w 
property among the 

creditors in the most expeditious and economical manner, ahd 
secondly, to give the debtor a new start in life, free from the 
demands of his crechtor, when^he has not been guilty of certain 
serious of ' " ' " ’’anlcmptcy. (Fifth Edition), 

page 1 ‘ V Kunj Behan Lai, 46 

All 398 is mainly designed for 

the protection of creditors and the relief of debtors It has been 
held m Bower V He«, (1895) 2 QB 51. that the policy and object 
of the Statute is to secure the even distribution of a debtor’s estate 
among the creditors, and to prevent the more active creditors from 
getting an undue advantage over those who are less active, Rama 
nathun Chcttiar v Swhramania Cheawr, 48 M 656 The policy of the 
bankruptcy laws seems to be to treat all creditors alike It is based 
on the ground of public policy. In the matter of V Ptinishothamdas, 
55 M L } 657 The provisions of the Insolvency Act have been 
enacted to secure the object underlying the following principles — 
(1) It is the policy of the law of insolvency that when a debtor 
commits an act of insolvency there must be an even distribution of 
, - - - J ’ • f should be 

of the amount 

vilable for distri 
obey of the lavv 

, ■ ,,,,,, ion creditor and 

deprive him ot the truits ot his execution Mamidi China Venkata 
Snayya \ NiRunti Suryanamyana, 1938 M W. N 841 1938 AIR 
(M ) 906 
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Law of insoUency in India in the Presidency towns. 

The law of insoK ency as administered in the Presidency towns 
before 1909 was the Indian Insolvency Act of 1848, (11 and 12 Vict , 
c 21) The Presidency-towns Insolvency Act, III of 1909 was passed 
in complete supersession of 1 1 and 12 Vict , c 21, and it applies to 
the Presidency towns, iic , Calcutta, Madras and Bombay, and the 
towm of Rangoon, and has been extended to the town of Karachi 
by Act IX of 1926 and the Courts having jurisdiction in insolvency 
under this Act are (1) the High Courts of Calcutta, Madras and 
Bombay, (2) the High Court of Rangoon, and (3) the Court of the 
Judicial Commissioner of Sind. 

Law of insolvency in India outside the Presidency towns. 

I. C. P. Code : The first enactment on the law of Provincial 
Insolvency in British India is to be found in the Insolvency 
Chapter of the Civil Procedure Code of 1859 The provisions there 
enacted were somewhat extended by the C P Codes of 1877 and 

1879, but from 1877 till the enactment of Act III of 1907 they 
remained in the C P Code (Chapter XX of Act XIV of 1882) 
unchanged and in the words of Lord Hobhouse, as “a germ and 
nothing more than a germ of an Insolvency law” The scope of 
the insolvency chapter in the Code of Civil Procedure was limited 
to creditors who had obtained decrees for the payment of money and to 
judgment debtors who had been arrested or imprisoned or uhose properly 
nad been attached m execution of such decrees No restriction was 
placed upon the nghts of an individual creditor until the debtor’s 
property had actually vested m the Receiver appointed under 
section 354, and in the interim, suits might proceed and decrees 
might be executed with the result that while the petition was pend 
mg the whole of the property of the debtor might be sold for the 
benefit of a single decree holder and to the exclusion of the rest of 
his creditors who might have refrained from cmbarassing the estate 
with litigation bccau'c their claims had been dulv scheduled On 
the other hand, the relief to the insolvent was most inadequate, 
since It was strictlv confined to discharge from the scheduled debts, 
all liability for which was terminated, by a rough and ready 
procedure, through the satisfaction of one third or the efflux of 
twelve years For the Punjab, there was a special, but incomplete 
law contained in eleven sections of the Laws Act, IV of 1872. In 
the words of the Hon ’ble Mr (now Sir) Earle Richards, KC. the 
law for prov mcial insoK encies as contained in the CPC, and the 
Punjab Laws Act was too limited in scope, and neither afforded 
adequate relief to hone<t debtors nor suffictcnrly «ecured the nghts 
of CTcdltOTS 

II. Act III of 1907 5 To remedy the above defects the 
Government of India considered that the insolvency provisions may 
witji advantage be sepirated from the Code of Civil Procedure and'* 
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, . _ In introducing the Bill on the 28ch 

111 Council, the Hon’ble Mr. vno'' 

“The Bill rcmoied these restnctioris 
by declaring that an insolvency petition might he presented by 
creditor or by any debtor if the debtor had comnutted ‘an 
insolvency’ and an ‘act of insoKency was defined m the 
(following English legislation and to some extent, the law o 
Presidency towns) to include aci which have the effect of defeating 
or delaying the rights of creditors The scope of the Bill was 
therefore much more extensive than thit of the present Jaw 
Further, under the Bill, the debtor would he relersed from prison 
immediately on the making of an order adjudging him insolvent; 
and after his discharge, speaking generally no proceedings could be 
tahen against him m respect of any debts p rouble m insolven^. 
Then as regards creditors, it would be found that the rights of the 
creditor were much better secured under the BiU than the existing 
law. The order of adjudication was to relare bick to the date oi 
the presentation of the petition and from that time the property of 
the debtor was to be available only for the payment of debts under 
the insolvency. Provisions had also been added, following English 
law, for the avoidance of voluntary settlements and of transfers ^ 
property giving undue prefe.cnee to pircicular crcd.tors and the 
provisions intended to prevent dishone cy on the part of the debtors 

addition to tins, clauses had been 

summary administration, etc. 
was passed into Act III of 1907 
iscd on the lines of the English 
s mphhed farm, a form which it 
, , , , to the requirements of the 

mufussil and to the cioacmes of the Courcs which have to 
administer it. 


^ amend the Provincial Insol- 

vency Act, 1907, was mtr^uced m the Imperial Legislative Council 
on the 4th September, 1918 in order tliat it might take the place 
of the rudimentary provisions for dealing with the insolvents out- 
side the Pr«idency towns which were conta ned m the Act” The 

Bill was referred to a Select Committee and che Renort of the Select 
Committee to amend the Provmcul Irso'vercv Act 1907 was 

presenred to the Louncil on the llthFebiua.y 1920 The B.ll wes 
passed mto law as Act V of 1920 Act III of 1907 v as lepeakd and 

"inln'"' s’"' Govetnot-Geretal 

on the 25th Febtuaty 1920 and as amended by subsequent amend- 
ments IS now the law of insolvency m Bm -h India outside the 
S'n J A' lo'vns of Rangoon and Katach. and the 

Sehedultd Dstt.p, For Smtemeni of Otjecis and Reasons /or the 
enactntenl. Pwcecdtnss m Council and Reimt of the Select Committee, 
nac Introduction, bupra 
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Amendments of Act V of 1920 


The Provincial In olvency Act V of 1920 has subsequently been 
amended by the follow inp Acts — 

(1) The Insolvency (Amendment) Act IX of 1926 which 
received the assent of the Governor General on the 26th February 
1926 

(2) The Snd Courts (Supplementary) Act XXXIV of 1926 
which received the as ent of the Governor General on the 9th 
September 1926 

(3) The Prov meal Insolvency (Amendment) Act XXXIX of 

1926 which received thi. assent of the Governor General on the 9lh 
September 1926 

(4) The RcoealinR ind Amending Act X of 1927, which 
received the assent of the Governor General on the 4th April 1927 

(5) The Insolvency (Amendment) Act XI of 1927 which 
received the assent of the Governor General on the 2nd September 

1927 

(6) The Repealing Act XII of 1927 which received the assent 
of the Governor Genet il on the 8th September 1927 

(7) The Repealing and amending Act XVIII of 1928, which 
received the assent of the Governor General on the 25th September, 

1928 

(8) The Repealing and Amending Act VllI of 1930 which 
received the assent of the Governor General on the I6th March 
1930 

(9) The Insolvency Law (Amendment) Act X of 1930 which 
received the assent of the Governor General on the 29th March 
1930 

(10) The Provincial Insolvency (Amendment) Act X of 1935 
which received the assent of the Governor General on the 28th 
September 1935 

Nature and Scope of the Act 


The insolvency law is mainly an administrative or adjective law, 
a law of machinery to hung about certain results namely the 
satisfaction of the insolvents debts The provisions contained in 
the Act are therefore of a general characte Antind ProJoisfi v 

Nirim Das 53 All 239 (FD) 1931 ALJ 122 1931 AIR 

(All) 162 FB 


The Act a Complete Code 


The opinion e\prc<sed by the Allahabad High Court in 
Dro/viJi V HiriLiiI 34 All 496 (FB) that the Provincial Insolvency 

Act was rot a complete cede dc^s ro’’ hold good after the 
enactment of s^c 7& m Act V of 1920 and the Act has now / 
been hcH ta le a complete code and it lays down a definite/ 
procedure la 1 there i m rea an for having recourse to any^ 
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other procedure, Perwmmal v O^cml Receiier, CoimhatoTe, 1930 
MWN 651 In England the Bankruptcy Act uas intended to 
be a complete code of bankruptcy and the judge is to set aside an 
adjudication only in those cases in which that Act authorises him 
to do so, not in any case m which it may seem to him in his 
disc'etion proper to do so His discretion is limited by the Act 
In Re Hester, Ex pane Hester (1889) 22 Q B D 632 In J/iun Bahadur 
V The Bailijf, 5 R 384 (1927) AIR (R) 263, it has been held 

that “the Insolvency Acts were intended to be complete codes of 
the insolvency law applicable to the areas to which they applied, 
and to prescribe their own period of limitation ” 


Application of the Act. 

The Insolvency Act is intended for the protection of persons or 
body of persons called a firm* when they are not in a position to 
pay their just debts as they become due Hence it follows that any 
person who is sin juris and not non compos mentes or any body of 
persons called a ‘firm’ can take the protection of the law when 
they find that they are no longer m a position to pay their dues to 
their creditors The Act does not apply to minors, lunatics, 
juridical persons and to corporate bodies inasmuch as they have 
their special laws by which they are governed, and to persons who 

are not liable personally for the debts 

Interpretation of the Act in the light of English law. 

, r?} Imamhmd, v Muts.M. 45 

lA 73 45 Cal 878 that Their Lordships cannot help deprecating 
the ptactice, which seems to be growing m some of the Indian 
Courts of tefemng largely to foreign decisions However useful m 
the scientific study of compatmve Jurisprudence, judgments of 
foreign Courts, to it^hich Indian practitioners cannot be expected 
to have access based often on constdetattons and conditions totally 
difterent from those applicable to conditions prevailing m India, 

V Kalauati Kuer, 55 I A 18 7 Pat 221 1928 A IP 2 

their Lordships of the Pnvy Council again obslued^ his often 
been pointed out by this Board that where there is a Dositire enact- 

ment of the Indian Legislature the nrooer cthiyrn- , a Positive ena 
language of that Statute and to LSfam * 

influenced by any consideration deiwed from meaning un 

the law or of the Engltsh law n»r whS n ' 

Shur/uKoman v Hiiitier, 6 OWN 982^ 1930 A 1 R ©/20 “^The 

Provincial Insolvency Act is an Act to consnlirlnC* j j .1! 

law relating to insolvency ,n Btittsh Indta, and^t m^tV prestmed 
that the Indian Legislature m passing this Ari „ ^ ^ 

exceptions made by the Courts m ft l aware of the 
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laid down in sec 61(4) of the Act, we should expect to find a 
provision to this effect in the Act itself, Nawm Das Don Lai v Mihi 
Lnl, 56 All 1041 3 A W R 481 1934 A I R (All ) 521 The 

correct method of interpretation is to interpret the Provincial 
Insolvency Act as it stands without reference to the companion 
Acts, Handas V Lillubhai, 55 Bom 110 32 Bom LR 1362 129 

IC 153 1931 AIR (B) 50 

But in considering the construction of a section in an Indian 
Act which is professedly based on an English enactment, which in 
fact reproduces the language of the English enactment, the Indian 
Courts are in practice, if not in theory bound by the decisions of 
the English Court of Appeal, PremsiiJcdas Asram v Udairam Gunga 
bux, 28 CL] 493 Indian Legislature has borrowed from the 
English Bankruptcy Act when enacting the Insolvency Acts in this 
country Courts in India are bound in the first instance to construe 
the words of the Indian Act whenever any question arises and in 
case of difference between the wordings of the Indian Act and the 
English Statute, they are bound to give effect to the words of the 
Indian Act and confine themselves to the law as enacted in the 
Indian Act Where, however, the language of the Indian Act and 
English Statutes is identical the Indian Courts are entitled to seek 
guidance and help from the decisions of English Court in such 
matters. Vcnl^taraju v Lakshtnanasuamt, 34 MLW 143 1931 

MWN 937 1931 AIR (Mad) 729 The provision in the 

English Bankruptcy Act is an old one, a reproduction from the 
repealed Debtors Act, 1869, and is a salutary one which should be 
followed in this country as a rule of justice equity and good 
conscience, A T Ganguly v E L Watson, 53 Cal 929 44 C L J 350 
(354) In Nundlul Mufeherjec v Giridfiari Lai, 3 Luck 588 SOWN 
347 109 IC 633 (1928) AIR (0)263 the District Judge was 

of opinion that the decision of the Court of Appeal in Re Kutner, 
(1921) 3 KB 93 was not authority and did not bind him In 
appeal it was held that “the provisions of the Indian Act V of 1920, 
are so closely akin to the provisions of the English Bankruptcy Act 
that the views of the learned Judge of Appeal are of the greatest 
value in determining the point before us In determining the 
weight to be attached to the pronouncements of English Courts of 
Law the first consideration to be applied is whether the English 
Courts « ere dealing « ich facts sfmffar to the facts in the particular 
c ise before the Indian Courts ” 

Date of operation of the Act. 

The Act is silent as to the date from which u is to come 
into operation But by virtue of section 5 of the General Clau^ 
Act (X of 1897) which provides that 'where an Act the 
Governor General in Council is not expressed to come n’ot,. 
tion on a particular day, then it shall come into opc'jtion 
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the diy on which it recei\ts the assent of the Goi ernor General 
the new Act V of 1920 cime into force from the 25th Eebruar> 
1920, the date on which it recened the assent of the Go\emor 
General 

Retrospecti\e effect of the Act 

In Promot/io Vcn/i Pal C/iim \ Smrai Djsi Cfiaitcilmrani, 24 
C\VN 1011 It Ins been laid dow n that the rule that enactments 
in a statute are genenlh to be construed to he prospective and 
intended to regulate the future conduct of persons is deeply 
founded in good sense and str ct justice and it has been repeatedly 
laid down chat m the absence of clear word to chat effect a statute 
will not be construed so as to take iwiy a vested right of action 
acquired before It was passed Biidfiu kotr \ Hafiz ISCI-J 274. 
and Qopcsttar \ Jibantfi mdra 41 Cal 1125 I8CWN 804 19 

C L I 549 The general rule lor the interpretation of statutes is 
that alterations in the prove lur^ are always restrospcctive unless 
’ ler of adjudica 

to the property 

, , » . , . the enforcement 

of the new Act and the claim is determined according to the 
procedure prescribed by the new Act the decision of the insolvency 
Court will be final even though the order of adjudication ^'as 

passed under the ProvincnUnsoUency Act of 1907 Shib Narain v 
Lachmi Narain I 191 C 733 1929 AIR (L) 761 The provisions 
ofthePfovmciaUnsolvency Act 1920 have no application to a 
pennon to adjudicate a debtor an insolvent made under the Pro- 
vincial Insolvency Act 1907 which vv as pending when the Act of 
1920 came into force nor can the discretion given to the Court 
statedly in applications made under the Act of 1920 be extended 
to applications made under tlae Act of 1907 Pufpati Hanumaya v 
Raia.n Ramapa 41 MU 126 1921 MW N 381 64 Ind Cas 

Poddar (1928) 

V ^^vf orders passed after the commencement 

of this Act are subject to appeal or revision according to the 
proMMonsof the new Act although the adjudication had been 
aa 1 Chimilaf a Bi/ianlal 21 P W R 

1916 33 Ind ^ Cas 995 Even though a petition was presented 
as m force the new Act 
ssed ev en m respect of 
the old Act or rights 
the new Act Rangiflfv 
$ MWN 840 79 Ind 

idjud.citea 25 such under Act III of ‘ 1907 ''to °L?e execinon 
ptocecd,nq5 2S2in5th,m stated unless the insoKency Court glees 

W 'AV,'’vnf1ra "”“5“’?'"t"sV„2nd.s Lt abrogated 

hy Act V of 1920 and so an order for his arrest nithout leaie of 
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Extent of the Act. 


It extends to the whole of Bntjsh India except (1) the Presidency 
towns (2) the Towns of Rangoon and Karachi and (3) the 
Scheduled Districts 

British India. 

According to section 3, cl 7 of the General Clauses Act, X of 
1897 “Bntish Indn shall mean all territories and places within His 
Majesty’s Dominion which are, for the time being, governed by His 
Majesty through the Governor General of India or through any 
Governor or other officer subordinate to the Governor General of 
India ” 

Karachi excluded from the operation of the Act. 

By section 11 of the Insolvency (Amendment) Act, IX of 1926, 
the words "Towns of Rangoon and Kanchi”, m the preamble 
have been substituted for the words ‘Town of Rangoon” The 
above amendment was made pursuant to the recommendations of 
the Civil Justice Committee to exclude Karachi from the operation 
of the Provincial Insolvency Act on account of us commercial 
developments ndc CniUusnce Commitfcc Report 1924-25, Chapter 
XIV, para 22 Kanchi is now therefore excluded from the 
operation of the Provincial Insolvency Act, and has come within 
the operation of the Presidency Towns InsoIvenc> Act, though by 
sec 10 of the said Act proceedings under the Provincial Insolvency 
Act, 1920, pending in the Court of the Judicial Commissioner of 
Sind at the commencement of the Act shall continue, and all the 
p^ov^slons of the said Act shall ippl> thereto as if this Act had not 
been passed 

Scheduled Districts. 


“Scheduled Districts” means the territories mentioned in the 
Fir«r Schedule of the Scheduled District Act, XIV of 1874, tij , 

Bencal Presidency — The jilpiigun nnd Darjeeling IDistncts, the 
Hill Tracts of Chittagong the Sonthal Parganas, the Chutia Nagpur 
Division and the Mahnl of Angul 

Bombuv fVisidcncv — Tlic Province of Sindh, Aden, certain 
villages of the Mchw vs«i Chiefs 

” "“mindaris of Chatn^garh and Chanda, 

Mnlnhs in Gnnjam, the Joj-put 
Zcmindin and certain \(ilinhs and other Muttas and Golconda 
Hills in the N'uagapatam District, the PhaJrachalam Taluq, •’ 
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RakapilU Taluq and the Rampa country tn the Godavari District, 
the Laccadive Islands including Mimcoy m the Indian Ocean 

United Provinces — Kumaon and Ginval, the Terai Pergunnans 
comprising Batpur, Kashipur, Jaspur, Rudarpur, Gadarpur, Kilpun, 
Nanak Mattha, and Bilheri, some tracts m the Dehra Dun District 
and some Tappas in the Mirzapur District 

N W Frontier Proimces — Hazara, Peshawar, Kohat, Bannu, Dera 
Ismail Khan 

Punjab — Dera Gha’i Khan Lahaul and Spiti Districts 
Miscellaneous — The Chief Comraissionerships of Coorg, of the 
Andaman and Nicobar Islands of Ajmer and Mem ara, of Assam, 

the HiH Tracts of Arakin and the Pergunnah of Manpur 


Extension of the Act to the Scheduled Districts. 

By notification under sec 5 of the Scheduled District Act, XIV 
of 1874, the Act has been extended to— The Province of Smd 
(tide Gazette of India 1920, pt I, page 2052 and Bombay 
Government Gazette, 1920 part I p 2765) Coorg (vide Gazette of 
India 1920, pt 11, p 1333), Upper Burma (vide Burma Gazette, 
1920, pt I, p 1303), District of Cachar (excluding the North Cachar 
Hills), Sylhet, Goalpara, Kamrup, Darrang, Nowgons (excluding 
the Nowgong Mikir Hills Tract) Sibsagar (excluding Sibsagar 
Mikir Hills Tract) and Lakshmipur (excluding the Lakshmipur 
Frontier Tract) (vide Assam Gazette 1920 pc 11 p 2511], District 
of Darjeeling (vide Calcutta Gazette, 1921 pt 1 p 288) British 
Baluchistan, (vide Baluchistan Local Rules and order, pt II p 244) 
This Act has been declared in force m the Pareana of Manpur 
(vide sec 2 and Schedule of the Manpur laws Regulation 1926), m 
Ranch Piploda (Regulations I of 1929 s 2) and to all the Scheduled 
Districp in N W F Province, (vide notification No 2286 C , 
dated 20th May 1920, Gazette of India, 1920 pt II, p 910) 

Bankruptcy in England and its effect m India. 

Under the English law a person being adjudged a bankrupt, 
all his properties, personal and real, vest in the trustees under sec 

53 of the Bankruptcy Act, 1914 The real properties which vest 
m the trustee m Bankr^tcy may be properties situated in England 
or elsewhere (sec 16p The law on this point has been widened 
by the Act ot 1914, for previous to it. property which vested m 
the trustee was property within the dominions of His Majesty and. 
before that, it v\ as property which was situated m Great Britain Un- 
less there is anything repugnant m the lex loci where the property is 
situate, the property w hcrever it may exist, is assigned to the trustee 
m Bmkruptcy by vnruc of the order of adjudication— Willwms’ 

page 264 (13th Ed) D.ce,', Con/I.c, 0 / Lotts, 
page 363 I4th tU ) The lunsdiccion of bankruptcy Court is partly 
local and partly impctia! As regards us local jurisdiction it is 
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confined to the claims of debtors who by the express terms of the 
Act, are made subject to its jurisdiction either by domicile or by 
residence The imperial nature of the jurisdiction consists in this 
that It empowers the bankruptcy courts to discharge debts 
wherever contracted that is, the discharge of a debtor by a 
Bankruptcy Court in England, will discharge a debt contracted by 
the debtor m one of the colonies or colonial states or in India, 
Bartley ^ Hodges (1861) 30 LJQB 352 And the provisions 
as to the \esting of property m the receiver extend all over the 
empire so that when a man is made bankrupt by Bankruptcy Court 
m England properties which he has in the colonies or colonial 
states or India will become distributable by the English Trustee in 
Bankruptcy who can enforce his title to it, Callender Sykes & Co v 
Colonial Secretary of Laqos and Datts (1891) AC 460 In Prince 
Victor N Narayan \ Kumar Bhairabendra 34 C \V N 53, it was 
held that the petitioner being adjudged in England his property in 
India vests in the trustee in bankruptcy 

Adjudication by Foreign Court and its effect in India. 

The definition of the term foreign Court as contained m the 
Code of Civil Procedure is not applicable to all other enactments 
In the Provincial Insolvency Act there is nothing as regards the 
definition of the term and though for the purpose of sending 
processes or of execution provision is made in the Code, it is only 
for those purposes alone A preliminary decree of Madras Court 
in favour of an insolvent was attached by a Bombay creditor 
The judgment debtor vvas adjudicated insolvent by the District 
Court of Secunderabad which is a foreign Court and the Official 
Receiver objected to the continuince of attachment It was held 
that the Official Receiver m a foreign Court could not take 
advantage of the provisions of the law applicable to Courts m 
British India and the execution proceeding m British India vvas 
not affected by adjudication as insolvent in foreign Court and so 
the attachment continued Venfcanna v C/icnnayya 57 M L J 393 
1929 A 1 R (M ) 900 following Exparte Holtfiauscn In re SchiWer, 
(1875) 9 Ch 722 and GallTraiih V Grimshau (1910) AC 508 An 
order of adjudication as insolvent made by a foreign Court does 
not opente in British India n stamti but only under the rule of 
private international law Under that law no adjudicanon order 
is recognued as having the effect of vesting m the Receiver any 
immovables in another country \Xhth regard to movables, after 
the date of a foreign adjudication order, it must be recognised as 
effective, but subject to the condition that it cannot interfere with 
any process at the instance of a creditor already pending even 
though such process is incomplete provided that at that dare th 
in<oKent’s freedom of disposal was <o affected by the pr 
that he could not have a«5igned the subject matter of the proc 
to the Receiver Accordingly a pnor attachment of movab'es 
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Rikapilli Taluq and the Rampa country in the God^an Dwtnct, 
the Laccadive Islands including Mmicoy m the Indian Ocean . 
United Provinces —Kumaon and Garwal o 

oomnnsmcBatpur, Kashipurjaspur, Rudupur, Gadarpur, 

Nanak-Mattha, and BilKen, sometrictsin the Dehra-Dun Distr 

and some Tappas in the Mirz^ur District n^nmi Dera 

N \V Fronner Provinces —Hacara, Peshawar, Kohat, Bannu, t-'«‘ 

Punjab — Dera Ghazi Khan, Lahaul and Spiti Districts 
Miscellaneous — The Chief Commissionerships of Coorg, or t 

Andaman and Nicobar Islands of Ajmennd Meruara, of Assa ■ 

the Hill Tracts of Arakan and the Pcrgunnah of Manpur 

Extension of the Act to the Scheduled Districts. 

By notification under sec 5 of the Scheduled District Act, XlV 
of 1874, the Act has been extended to— The Province of bino 
(vide Gazette of India, 1920, pt 1, page 2052 and Bombay 

Government Gazette, 1920, part I. p 2765 ), Coorg (tide Gazette ot 

India, 1920, pt II, p 1333), Upper Burma, (nde Burma 
1920, pt I, p 1303), District of Cachar (excluding the North Cachar 
Hills), Sylnet, Goalpata, Kamrup, Darnng, Nowgong (e'cclufling 
the Nowgong Mikir Hills Tract), Sibsagar (excluding Sibsagar 
Mikir Hills Tract) and Lakshmipur (excluding the Lakshmipur 
Frontier Tract) (vide Assam Gazette, 1920, pt II, p 2511 ], District 
of Darjeeling (vide Calcutta Gazette. 1921, pt 1, p 288), 
Baluchistan, (vide Baluchistan Local Rules and order, pt 11, P 244) 
This Act has been declared in force in the Pargana of Manpur 
(vide sec 2 and Schedule of the Manpur laws Regulation, 1926), uj 
*' ' « ’ 1 /fi 1 . . t r .AAA 2) and to all the Scheduled 

• de notification No 2286-0 , 
1920, pt II, p 910) 


Bankruptcy in England and its effect m India. 

Under the English law a person being adjudged a bankrupt, 
all his properties, personal and real, vest in the trustees under sec 
53 of the Bankruptcy Act, 1914 The real properties which vest 
m the trustee m Bankruptcy may be properties situated in England 
or elsewhere (sec 167) The law on this point has been widened 
by the Act of 1914, for previous to it, property which vested lO 
the trustee was property withm the dominions of His Majesty and, 
before that, it \\ ^ property which was situated in Great Britain Un- 
less there is anything repugnant in the lex loci where the property is 
situate, the property wherever it may exist, is assigned to the trustee 
m Binkruptcy by virtue of the order of adjudication— Widiums’ 
Bflnkniptcy _^gc 264 (13th Ed), Dicey’s Con^ct of Laws, 

page 363 (4m Ed) The junsdictton of bankruptcy Court is partly 
local and partly imperial. As regards us local jurisdiction it is 
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confined to the claims of debtors who by the express terms of the 
Act, are made subject to its jurisdiction either by domicile or by 
residence The impernl nature of the jurisdiction consists in this 
that it empowers the bankruptcy courts to discharge debts 
where\er contracted, that is, the discharge of a debtor by a 
Bankruptcy Court m England, will discharge a debt contracted by 
the debtor in one of the colonies or colonial states or in India, 
Bartley \ Hodges (1861) 30 LJQB 352 And the provisions 
to the \esting of property in the receiver extend all over the 
empire so that when a man is made bankrupt by Bankruptcy Court 
tn England, properties which he has in the colonies or colonial 
states or India Will become distributable by the English Trustee in 
Bankruptcy who can enforce his title to it, Callender Syfces 6? Co v 
Colonial Secretary of Lagos and Dans, (1891) AC 460 In Prince 
Viaor N Narajan v Kiimar Bhairabendra, 34 C \V N 53, it was 
held that the petitioner being adjudged m England his property in 
India vests in the trustee m bankruptcy 

Adjudication by Foreign Court and its effect in India. 

The definition of the term ‘foreign Court as contained m the 
Code of Civil Procedure is not applicable to all other enactments 
the Provincial Insolvency Act there is nothing as regards the 
definition of the term and though for the purpose of sending 
processes or of execution, provision is made m the Code, it is only 
»or chose purposes alone A preliminary decree of Madras Court 
favour of an insolvent was attached by a Bombay creditor 
*rhe judgment debtor was adjudicated insolvent by the District 
Courtof Secunderabad which IS a ‘foreign’ Court and the Official 
B^cceiver objected to the continuance of attachment It was held 
that the Official Receiver m a foreign Court could not take 
advantage of the provisions of the law applicable to Courts m 
British India and the execution proceeding in British India was 
not affected by adjudication as insolvent in foreign Court and so 
the attachment continued, Venkanna v Cfienna>ya, 57 ML] 393 . 
^929 AIR (M) 900, following Expartc Hoitfiausen, In re Schtbler, 
(1875) 9 Ch 722 and Galbraith V Grimshau (1910) AC. 50S. An 
Qrder of adjudication as insolvent made by a foreign Court does 
t'ot operate in British India »» statiui. but onh under the rule of 
private international law Under that law , no adjudication order 
recognised as having the effect ^ of vesting in the Receiv er any 
•mmov ables in another countT> With regard to movables, after 
^hc date of n foreign adjudication order, it must be recognised as 

effective, but subject to the condinon that cannot interfere with 

process at the instance of a creditor aheadj Pending, even 
though such process IS incomplete, prov ided mat at inat date the 
in«oKent’s freedom of disposal was affected b^ the process 

that he could not have assigned the subject-maner of the proc-^s 

ro the Receiver Accordmgh a prior attachment of movab'es fm 
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this case of a prelim nary lecree m a partition suit directing mtei 
alia payment of money} in execution of a ^^ree 'vill prevail ov 
a foreign adjudication ordi.r made subsequently and the propeuy 
attached will first be applied to the satisHction of the attachii^ 
creditor Althoiii,K Secunlerabad is a tnct assigned by the Ni am 
to the British Government and the Provincial Insolvency Act was 
declared applicable to Secunderabad by virtue of the pow^s 
denv ed by the Governor General of India in Council under tne 
Fote^n Jurisdiction Act (53 &. 54 Vict c 37) and the Indian 
(Foreign Jurisdiction) Order in Council dated the 11th June . 
which delegated to the Governor General of India in Council 
powers under that Act for the purpose of constituting Courts 
and determining the law and procedure vv thin areas extra territorial 
to British India the British cantonment in Secunderabad is stiU 

a part of the Niams dominions and in relation to the Courts ot 

British India orders of the Secunderabad District Court are 
orders of a Foreign Court Gtcmmide/fi Anantapadmanabhamnm^^ 
The Oj?icial Receiver of SecimJcmbaJ 56 Mad 405 (PC) 

553 (PC) reversing Q/Pcial Receiitr v Lakshminarayan 54 Mad 
727 61 MLJ 774 33 LW 562 1931 M W N 444 132 IC297 
19M AIR (Mad ) 474 The adjudication of a debtor as insolvent 
m Penang under the Bankruptcy Ordinance in the Straits 
Settlements does not vest m the Official Assignee of Penang 
siatuti the insolvent s immovable property in the Madras Presideiacy 
Ai'vasuomy Chetty \ Official Assignee Madras 57 Mad 616 1934 
MWN81 67MLJ 59 39 L\V541 


Adjudication under the Act and its effect outside British India 
The adjudication of a debtor as an insolvent under the provisions 
of the Provincial Insolvency Act V of 1920 has not the effect 
of vesting his property outs de British India in the Receiver The 
effect of insolvency on the title to property of the insolvent outside 
British India vanes according to whether the property be immovable 
notably land or movable like goods It is a first principle of what 
IS called Private Intern itional Law that the title to immovables 
IS governed by the law of the country m which they are situated 
the lex loci rei siCa: as it is called by the learned whereas the title 
to tangible movables as opposed to intangible ones like debts and 
other things in action is in great part governed by the personal 
'law of the owmer which in the view of the English Courts is the law 
of domicile and not by the law of the country in which they 
ate situated Certainly the effect of a so called universal assignment 
such as takes place m bankruptcy depends upon the personal 
law Mobiliu Scfiiiiintiir Personam n the appropriate maxim As 
’ Japan the views of 

itish Indian Courts 
not operate unless 

it is shown that the foreign law will give them effect Cockerell 
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\ Diclcens, (1840) 3 Moo PC 93 (133) In In t/K* matter o/ Moti/al 
Premsukhclaj Rang L R 166 there first occurred the adjudication m 
Calcutta of seven persons trading under the name of Ramnibas 
Ramnarain and a month later there was the adjudication in 
Rangoon of the firm of MotiHl Premsukhdas of which six of 
these seven persons were partners The official Assignee of Calcutta 
applied under Sec 22 of the Rangoon InsoKency Act (the same 
as the Presidency Towns Insolvency Act) to have the Rangoon 
adjudication order annulled or alternatively to have all proceedings 
therm stayed It was qiiocrted Whether an order of adjudication 
made after 1st April 1937 m British India would be sufficient to vest 
immoveable property of an insolvent in Burma m the official Assignee 
of Calcutta under Sec 17 of the Presidency Towns Insolvency Act 
As regards movables in a foreign country the basic principle is 
Mobilia Seqmintur Personam (movables follow the person) Pnma facie, 
these are governed by the law of the insolvent s domicile Phillips v 
Hunter (1795) 2 H Bl 402 The Yokohama Specie. Bank Ltd v S 
CuWander ^ Co 43 CLJ 436 In Siimermid/ Surena v Rai Bahadur 
BansiLal Abirchand 35CWN 997 1932 A 1 R (Cal) 310 m appeal 

from35C\VN 406 1932 AIR (Cal) 124 a firm was adjudica 

ted insolvent in Calcutta but subsequently on a scheme of 
composition having been approved by the Court the adjudication 
Was annulled An unsecured creditor domiciled in Bikanir but 
carrying on business in Calcutta who had taken no part in the 
insolvency proceedings had previouslv to the order of adjudication 
commenced a suit aganist the in«ol\cnts and certain other persons, 
alleging that they were the proprietors of the insolvent firm m 
the Bikanir State where the 1 urer had immovable properties The 
suit was admittedly for business debts coniractcil in Cakutta In the 
schedule which the insolvents hied m Calcutta the immovable 
properties in the Bikanir State were shown as fulh charged with a 
Secured debt And the insolvents did not execute any transfer of 
these properties in favour of the trustees of the composition so as to 
make the said properties available for distribution amongst the 
unsecured creditors It was held that in injunction to restrain the 
Bikanir creditor from proceeding w ith his ^^uit w as rightlv refused 
In Firm Manak CbanJ Raba Ram luini \ Lakhmi Das 14S I C 832 
1934 A I R (Lah ) 307 it has been held that section 16 of the Punjab 
Coloni ation of Gov ernmenl Land Act \ of 1912 protects an interest 
m colony land from attachment and silc b> a Civil Court or m insoN 
vcncy proceedings An attchment of insolvent s property bv a foreign 
Court situated within its jurisdiction vv hich is prior m date to an 
order of adjudication in Bnti h India is not affected b) an order of 
adjudication in Britisli India Kt B nrij S i^aiTraf/ 39CWN II 35 

2 . (i) In tins Act. unless there is anjthino 

rcrusmnt in the subject or con° 
text, 



14 


THE PROVINCIAL INSOLVENCY ACT tS* 2- 

(a) “creditor” includes a decree-holder, “debt^^ 

includes a judgment debt, and ‘ debtor 
includes a judgment debtor , 

(b) “District Court” means the principal Civil 
Court of original jurisdiction in any area 
outside the local limits for the time bein® 
of the Presidency-towns, the Touti of 
Rangoon and the hmits of the ordinary 
original civil jurisdiction of the Chief Coiut 
of Smd as denned m section 2 of the 
Presidency totins Insolicncy Act, igoQ , 

(c) “prescribed ’ means prescribed by rules 
made under this Act , 

(d) “property” includes any property over 
which or the profits of which any person 
has a disposing power which he may 
exercise for his own benefit , 

(e) “secured creditor” means a person holding 
a mortgage, charge or hen on the pro- 
perty of the debtor or any part thereof 
as a security for a debt due to him from 
the debtor , and 

(f) “transfer of property” includes a transfer 
of any interest m property and the creation 
of any charge upon property 
( 2 ) Words and expressions used m this Act 
and defined m the Code of Civil Procedure, 1908, and not 
hereinbefore defined shall have the same meanings as those 
respectively attributed to them by the said Code 

Amendments 

By section 11 of the InsoKency (Amendment) Act. IX 
of 1926, the words ‘the Town of Rangoon and the limits of 
the ordinary original civil jurisdiction of the Court of the Judicial 
Commissioner of Sind as defined m section 2 of the Presidency 
"■ ' ' *- ’ for the words ‘ and 

section (1) Again 
' of 1926 the words 
e words ‘ Court of 

the Judicial Commissioner of Sind” m clause (b) of sub sec (1) 
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Review. 

This u as section 2 of the Provincial Insolvency Act, III 
of 1907 and has been recast It includes the definition of 
“transfer of property” and excludes those of “available act of 
insolvency” and “Court” The reasons for the changes introduced 
m the section are explained in clause (2) of Notes on Clauses, supra, 
thus — “The expression ‘available act of insolvency’ is not used 
anywhere else in the Act, and a definition therefore seems un- 
necessary No such definition is to be found in the Presidenc> 
Towns Insolvency Act The amendment in the definition of 
property’ makes it clear that trust property is not to be dealt with 
under the Act as property of the insolvent It is proposed to 
include a definition of the expression ‘transfer of property’ on the 
lines of the definition in section 2 of the Presidency Towns Act ” 
Sub-sec. (1), clause (a) ; Who is a creditor. 

The word ‘creditor’ is not defined m the Act nor in the English 
Bankruptcy Acts of 1883 and 1914 By Bankruptcy Rule 3 a 
creditor is defined to include ‘a corporation and a firm of creditors 
in partnership The word creditor means one that can compel the 
performance of an obligation by another person who is called the 
debtor, the person lying under an obligation In Wharton’s Law 
Lexion creditor is said to be correlative to debtor and debtor is 
defined as he that owes something to another “A creditor may 
be a decree-holder or otherwise ” Vasudeb Kamath v Lakshmt 
bJarayan 42 Mad 684 36 MLJ 453 52 Ind Cas 442 

To entitle a person to file an application for adjudication as a 
creditor he must be a creditor at the time when the act of 
insolvency is committed 

Includes. 

When in an interpretation clause, it is stated that a certain 
ferm ‘ includes” so and so, the meaning is that the term retains 
Its ordinary meaning and the chu«e enlarges the meaning of 
rhe term and makes it include matters which the ordinary meaning 
"ould not include, The Assignee,^ Bombaji v Firm of 

Chundiifa( Chimanlnl, 76 I C 657 The term ‘creditor’ includes a 
person who has obtained judgment m respect of a tort as well as 
of a debt, Expurtc Moart, (18S5)J4QBD 627 

Benumidur of a crcdilor Though m Ketaljcfiaran \ SararfeuTruin, 
20 CWN 995 the term ‘creditor’ was held not to include a 
Benamidar it has since been held by the Privy Council in the ca«e 
of Chott J/iTi Qiit N’ciruin V Sbeo LuJ Sing, 46 Cal 566 23CWN 52l, 
that the Bcnutnukir represents the real owner, .and is. «o far as their 
relaiiv e legal position is concerned, a mere trustee for him, and 
there is no reason why an action cannot be maintained in the name 
of the Btn imiJur in respect of the property although the ^nificial 
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(<j) “creditor” includes a decree-holder, “debt” 
includes a judgment-debt, and ‘ debtor’ 
includes a judgment-debtor , 

(b) “District Court” means the principal Civil 
Court of original jurisdiction m any area 
outside the local limits for the time being 
of the Presidency tow ns, the Toii-n of 
Rangoon and the limits of the ordinary 
original civil jurisdiction of the Chief Court 
of Smd as defined in section 2 of the 
Presidency tou ns Insohcncy Act, igog , 

(c) “piescnbed” means prescribed by rules 
made under this Act , 

(d) “property” includes any property over 
w hich or the profits of which any person 
has a disposing power which he may 
exercise for his own benefit , 

(e) “secured creditor” means a person holding 
a mortgage, charge or lien on the pro- 
perty of the debtor or any part thereof 
as a security for a debt due to him from 
the debtor , and 

(/) “transfer of property” includes a transfer 
of any interest m property and the creation 
of any charge upon property 
r . r Words and expressions used in this Act 

and defined in the Code of Civil Procedure, 1908, and not 
hereinbefore defined shall have the same meanings as those 
respectively attributed to them by the said Code 


Amendments. 

^ (Amendment) Act. IX 

of 1926, the words the Town of Rangoon and the limits of 
ordinary original civil jurisdiction of the Court of the Judicial 
Commissioner of Sind as defined m section 2 of the Presidency 
Towns Insolvency Act, 1909” were substituted for the words “and 
of the Town^f Rangoon ^ m Clause (b) of Sub section (1) Aeam 

by the Smd —1 . * . ... ^ 

“Chief Cour 


the Judicial 


jrt of 
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Re\ie\%. 


This was section 2 of the Provincial Insolvency Act, III 
of 1907 and has been recast It includes the definition of 
transfer of property” and excludes those of “available act of 
msoKency” and '‘Court” The reasons for the changes introduced 
in the section are explained in clause (2) of Notes on Clauses, supra, 
thus — “The expression ‘'nailable act of insolvency’ is not used 
an>avhere else in the Act, and a definition therefore seems un 
necessary No such definition is to be found in the Presidency 
Towns InsoUency Act The amendment m the definition of 
property’ makes it clear that trust property is not to be dealt with 
Under the Act as property of the insolvent It is proposed to 
include a definition of the expression ‘transfer of property’ on the 
lines of the definition in section 2 of the Presidency Towns Act ” 

Sub-sec. (1), clause (a) ; Who is a creditor. 

The word ‘creditor’ is not defined in the Act nor in the English 
Bankruptcy Acts of 1883 and 1914 By Bankruptcy Rule 3 a 
creditor is defined to include ‘a corporation and a firm of creditors 
>n partnership The word crcJitor means one that can compel the 
performance of an obligation by another person who is called the 
the person lying under an obligation In Wharton’s Law 
Lexion creditor is said to be correlatue to debtor and debtor is 
defined as he that owes something to another “A creditor may 
P* a decree-holder or otheixvise,” Vasudeb Kamath \ Lahhmi 
Narayan 42 Mad 684 36 M L ) 453 52 Ind Cas 442 

To entitle a person to file an application for adjudication as a 
creditor he must be a creditor at the time when the act of 
insolvency is committed 

Includes. 


When in an interpretation clause, it is stated that a certain 
*crtn “includes” so and so, the meaning is that the term retains 
Us ordinary meaning and the clause enlarges the meaning of 
^ne term and makes it include matters which the ordinary meaning 
^'ould not include, The O0icial Assignee, Bombay \ Firm of 
Cfuindnlal C/iimanbl, 76 I C 657 The term creditor’ includes a 
Person who has obtained judgment in respect of a tort as well 2 $ 
uf a debt, Expanc Moort, (18S5)14QBD 6..7 

Bennmidar 0 / fl crecliior Tliouph m fvC{akii.iwran \ Sara'lMrrMTi, 
‘0 CWN 995 the term ‘creditor’ was held not to include a 
benamidar it has since been held by the rri\*y Council in the case 
cT Cfioudhri Qnr Ntirain \ Sfico Lxil Sing, 46 Cal 566 23CVi»’^»’ 521. 
mat the Benamular reprc'^ents the real owner, and is, ^ { 2 ^ si tnei- 
felatn e legal position is concerned, a mere trustee for h’-n 
there is no reason why an action cannot be maintained n r e 
t'f the BtmmiJar in respect of the property although th* 1'^ 
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owner is no party to it, a procerfing by or against the Benamititir 
being in Its ultimate result fully binding on the benificial owner 
Who IS not a creditor. 

The words creditor in sec 2 (a) does not include ^ secured 
acditor. Oficial Receuer. Coimbaior, v Pa/amsu nmi Chetc>. dd Mad 

TM 88 I C 934 (1924) AIR (M ) 10^ Jodu Nath Haidar v 
Manmdra Nath Chandra. 27 C W N 816 A decree-holder under a 
mortgage decree is not a creditor. Bay Nath v Gajadhar Prasad, 1935 

OWN 374 154 IC 908 1935 AIR (0)406 A decree holder 

who IS the landlord of an agricultural tenancy to which the Agra 
Tenancy Act applies is not a creditor under the Proiincial 
Insolvency Act in respect of his rent or decree His decree is not 
a provable debt. Parbati v Raja Shajamrifch 44 All 296 20 A LJ 

147 , following Kafka Dos V Gajju Smeh 43 All 510 

Continscnt creditor The person who on the happening of , 
’ not happen will become entitled 
*ated aganst another person cannot 
y IS a contingent creditor, Nalam 
32 Ind Cas 795 But a person 
who stands surety for the payment of a debt of the insolvent is a 
‘creditor’ within the meaning of this section, Rodrigues v Rama- 
suami, 40 Mad 783 A surety, as such is clearly a creditor of the 
insolvent He is clearly a creditor as soon as he pays the money 
on his behalf Siddii] Ahmed v M K M Firm, 79 Ind Cas 813 
1923 A I R (Rang ) 149 

Creditor whose debt is haired To entitle a person to file an 
application as a creditor he must be a creditor at the time when 
the act of insolvency is committed His debt must be ‘a liquidated 
sum payable either immediately or at some future time ’ A barred 
debt cannot be said to be ‘payable immediately or at some future 
time ’ The debt must be still ‘due’ to him i c legally recoverable 
and not barred by limitation, Gopa’krishna Ayyar V Oj^cial Receiier, 

South Malabar, 1930 M W N 837 1930 A 1 R (M ) 998 

The trustee m binkruptcy The trustee in bankruptcy of a 
judgment creditor is not entitled to issue a bankruptcy notice 
against the judgment debtor in respect of the judgment debt He is 
only a legal representative of the creditor who could issue a 
bankruptcy notice It cannot be said that a trustee in bankruptcy 
stands m the same position as the personal representative of the 
debtor. In Re GoMmg, Exparlc Harper, 22 QBD 87 Lord Esher. 
M R m delivering the judgment m In Rc Sackcr, Expartc Sacker, 22 
QBD 179 observed ’Section 6 issumes chat the debt which 
11 ... u _i , _ ist be a debt of a particular 

he debtor to the petitioning 
■ ■ ■ he debtor to the petitioning 

' ' ' the petitioner a debt owing 
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to him as a creditor of the appellant ^ The petiit i. , } j .e <. 
He IS not a trustee There is no debt due t) \\\\ i. 

appellant ” 

Hindu joint /amily /irm The term “firm” U nr t ,i i 

joint Hindu family business This is char frnnj f < ^ 

under sec 4 of the Indian Partnership Act and in fl *: {aaa . , ; 
ment in Lulchand \ M C Boid & Co 38 C W f/ ^ 

or more persons being partners, or any person ctrfyUyf^ , 
ness m partnership name, may take proceeding* nr f* t 

against under the Act in the name of the firm, , 

provision in the Act which would entitle a joint riin>)|^ }■ i j r 
initiate proceedings in insoKenc> Rt (jdl’ltiilliil 

CWN 275 

Debt 

The word ‘debt’ is used in its ordinary 

sum payable m respect of a money demind rccotcraWe ly , 

Domsu™ V Vtutliilingti 40Mad31(F B) 1917 M W N I*" I 
ML) 422 Debt within the meaning of the Inioliency Atl tin ii 
only those debts that are protable under the Act under section ) i It 

should be noted that the word debt means tin twiiully 

that IS, a perfected and absolute debt not merely a sum of money 

whlcla may or may not become payable at some future time nr rlit 
payment of avhich is dependent upon contm--ncies HuriJ,,, Acim, j 
V Barada Kishore Aehariia 27 Cal 3b 4 C U M 37 ^ 

able in bankruptcy or proa able debt mclu.es any debt or llal,,| 

by this Act made provable mbanljrurtn c.-J.n,pp, Aa, 19)4 

167 The definition of a debt under the P ,-ancial Insolvem, / 
includes a decree debt because sec 2 1 1 ) s.j-« ,h it emodltor' ) 
a decree holder and debtor mcluJes a I ^cnt^Jelitor, 
and Bras V J K Mumisutiroi An ir al M L I 613 <> ^ ^ 

The debt under the Provinciallnsobeney Aetmustlii . 

sum (1 e , capable of being ascertiinsdl P" able either 

or at some certam future time ss ’"f ' 

creditor to present an application 

debt must have been iu existence a. ' 

Expane Hn^uortl (1870) L.R 6 nmya? 

existed at the time of the r'C'c"“'"" f * 'j'J 
necessary that a petitioning ccc'^''^/ , ' 

dale of adiudicallon it is sufficient if » “'cd 

the presentation of the petition 4 > 

50 M 396 51 ML) 6 b 0 (1926) MW N 946 
1C 536 (1927) AIR (M> 153 

Debtor 

, Debtor includes a, I," J C am'" - 

Munnujuami Aoar, 51 M L J . ‘ 

firm of debtors m patmcrsbip and includes ^ — — 
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agamsc under the Act, whether adjudged bankrupt or not [Rule 3» 
BankrwfJtcy Act, 19141 The term ‘debtor’ m the Insolvency 
Regulation includes also a firm and i firm can be adjudicated 
insolvent, Aslaji Dhiraji Bros v Sunni Lai, 9 Mys L ) 222 

Debtor does not include: (i) In/ants, married uomen, etc 
No one who is not a debtor can be adjudged an insolvent, but 
not every one who fails to pay what he owes is a debtor for the 
purpose of the bankruptcy law, whatever he may be, in plain 
English Considerations of convenience exclude the itinerant 
foreigner from the operation of the bankruptcy law , infants and 
married women are to a great extent immune for reasons of 
public policy , and companies have their own counterpart to the 
law of bankruptcy under which they may be wound up when 
they can no longer pay their way” Rmguood 

(ii) Lunatics Whether a lunatic can be made a bankrupt has 
always been, and still IS, an open question. Re FarnKam, (1895) 2 
Ch 799 A lunatic cannot at all events commit an act of 
bankruptcy involving an intent unless dunng a lucid interval, Crisp 
V Pernt. Willcs 467 , Exparte Priddey, Cooke, Bkcy Law, 48 , Exp 
Stamp, (1846) De Gex 345 , Penammal v Official Recener, Coimbatore, 
1930 MWN 651 

(ill) Legal representatives o/ debtor A decree against a person 
as the legal representative of another (such as a decree against a 
son for the debt of his deceased father to the extent of the assets in 
his hands) does not make him liable to adjudication under the 
Provincial Insolvency Act, Nagaswbramania Mudaliar v Krisfina- 
machariar, 50 M 981 53 ML) 403 104 1C 642 (1927) AIR 
(M) 92 Where creditors who have obtained a decree against a 
joint Hindu family apply for adjudication of members as m«olvents, 
a member who is not personally liable under the decree, it being 
passed against him in a representative capacity, cannot be 
adjudicated insolvent Kalu Ram v Qitu/ar Smgh, 12 LL] 96 
1930 AIR (L) 592, Kalagar ” 

61 ML] 518 1931 AIR (M 
Rabaman Mia v Gojendra L( 

CWN 1288 66 CL] 346, the sons of a deceased debtor ate 
only liable for the debts of their deceased father of the extent of 
the assets coming to their hands and they are not personally liable 
for such debts In respect of such liability of the father, the sons 
arc not debtors within the meaning of the insolvency law and are 
not entitled to present a petition under the provisions of the 
Provincial Insolvency Act 

(iv) Debtor under an fluarJ An attachment in execution of 
a money award is not an ' attachment m execution of a decree of 
any court for the payment of money” No insolvency petition 
can. therefore, be founded on the fact of such attachment An 
axvard cannot be treated as a decree except for the purposes of 
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enforcement The incidents of a decree in respect of other matters 
cannot be extended to an award by analogy from sec 15 of the 
Indian Arbitration Act, Kam Sahai t Joylall, 32 C W N 608 

(v) Debtor under a Certificate The w ord decree in sec 6 of 
the Provincial Insolvency Act, 1920, has the same meaning as m 
sec 2 of the C.P Code, 1903 , a certificate under the Public 
Demands Recovery Act, 1913, IS not a decree within the meaning 
of that vv ord as used m the C P Code Therefore, a holder of a 
certificate under the Public Demands Recovery Act is not a 
creditor in the sense in which the term is used in this Act, Debt 
Projod Singha v Krishna Kumar Sarkar, 41 C W N 800 

(vi) Debtor as representatitc A debtor who is not personally 

liable for the payment of money under the decree but has been 
made liable in his representative capacity is not a debtor under 
this Act, Baij Nath v Qajadhar Prasad, 1935 OWN 374 154 

I C 908 1935 AIR (O) 406 

(vii) Foreigner The Court can nor treat a man as being a 
debtor within the meaning of the Insolvency Act, unless he is 
either a subject of British India or has committed or suffered 
within British India an act of insolvency, if a foreigner is not 
within the jurisdiccion of the Court at the time when his goods 
are seised in execution, can not be held to be a debtor to whom the 
Insolvency Act would apply Gancs/inarain v Raja Praiap I LR 
1938 Bom 301 

Clause (b) ; District Court. 

Court was defined m the Act III of 1907 as “the Court 
exercising jurisdiction under that Act’ This definition has been 
omitted because under section 3 of the present Act, it is the 
District Courts that shall be the Courts having jurisdiction 
under this Act and ‘District Court’ has been defined in 
section 2 sub-section (1) cl (b) Under section 3 (15) of the 
General Clauses Act X of 1697 Di'cnct Judge means "the ludgc 
of a principal Civil Court of original jurisdiction, but shall not 
include a High Court in the exercise of us ordinary or extraordinaiy 
original civil jurisdiction" B> Acts IX and XXXIV of 1926, 
District Court does not include the Chief Court of Sind in the 
exercise of it- ordinar> original civil jurisdiction Under section 
18 of the Bengal, N W' P 6^ Assam Civil Courts Act. XII of 18S7, 
the jurisdiction of a Distract Judge extend* to all original suits 
for the time Iscing cognuable b> Civ il Courts Vide notes under 
S 5 infra 

Clause (c) , Prescribed. 

For rviles framed under the Act prescribing the mode 
canning into effect its pro\i<i-*ns, x'Jc ‘ecnon “9 and appen 
infra 
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Clause (d) , Property 

Blackstone in Kis Commentaries defines properly to 
‘ subject of dominion and they are things as distinguished from 
person and things are distinguished into two classes things real 
and things personal Things real (otherwise called realty) consist 
of things substantial and immovable of the rights and property 
annexed to or arising out of these Things personal (otherwise 
called personalty) consist of goods money all other movables 
and of such rights and profits as relate to movables In section 
167 of the Bankruptcy Act 1914 the word has been defined 
thus Property shall include money goods things in action 
land and every description of property whether real or personal 
and whether situate in England or elsewhere also obligations 
easements and every description of estate intere ts and profits 
present or future vested or contingent arising out of or incident 
to property as above defined When the Act refers to property 
of the bankrupt it invariably means such of his property as 
IS divisible amongst his creditors This and this alone is what 
passes upon adjudication to the trustee — Ringuioocl 

The definition of the word property m sec 2 (l)(d) of the 
Provincial Insolvency Act is not exhaustive It was inserted to 
make It clear that certain kinds of property which do rot actually 
belong to the insolvent are to be treated as his property for the 
purpose of the Insolvency Act e g property over which he may ha\ e 
a power of appointment exercisable for his own benefit In Handas 
V LallubKai 55 Bom 110 32 BomLR 1362 1931 AIR (Bom ) 50 

It was held that the definition in sec 2 (d) is not complete The 
term property includes not only material objects but al o rights 
over material objects The insolvent s property includes m the 
case of a Hindu father his disposing power over his son s undivided 
interest Bajirao v DaulatTao 128 1C 404 1930 AIR (Nag)2l5 
The rights of t Mitakshara father to sell the whole of the ancestral 
property including his sons interest m satisfaction cf his just 
debts (debts which were not contracted for illegal or mmoral 
purposes) is property within the meaning of S 2 (1) (d) of the 
Provincial Insolvency Act Bisbwanatfj Sao v Official Receiver 16 

Pat 60 ISPatLTI I937PWN41 167 1 C 765 1937 AIR 

(Pat) 185 (FB) Bfioguan Dos v Lahhmi Chend 1935 ALJ 
673 1935 A W R 672 So also it has been held that tht providint 

fund money becomes the property of the insolvent after it paid 
to him and vests in the Receiver Walcfiond Molagi Mamari v 
Charles A Williams ILR 59 Bom 517 37 Bom LR 494 159 

1C 144 1935 AIR (B) 396 D Palayav T P Sen 16PLT 167 

(FB) J935AIR (Pnr) 211 Mrs A T Marten v R k Dutt 1938 
AIR (N ) 408 Property as defined m the Provmcnl Insolvency Act 
will not include the rif,ht to sue for breach of contnet Where a 
person executes a mortgage of immovable property to another on 
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20 THE PROVINCIAL INSOLVENCY ACT [S 2(l)(d) 
Clause (d) » Property 

Blackstone m his Commentaries defines property to 
‘ subject of dominion and they are things as distinguished from 
person and things are distinguished into two classes things real 
and things personal Things real (otherwise called realty) consist 
of things substantial and immovable of the rights and property 
annexed to or arising out of these Things personal (otherwise 
called personalty) consist of goods money all other movables 
and of such rights and profits as relate to movables In section 
167 of the Bankruptcy Act 1914 the word has been defined 
thus Property shall include money goods things in action 
land and every description of property whether real or personal 
and whether situate m England or elsewhere also obligiitions 
easements and every description of estate intere ts and profits 
present or future vested or contingent arising out of or incident 
to property as above defined When the Act refers to property 
of the bankrupt it invariably means such of his property as 
is divisible amongst his creditors This and this alone is what 
passes upon adjudication to the trustee — Ringwood 

The definition of the word property in sec 2 (l)(d) of the 
Provincial Insolvency Act is not exhaustive It was inserted to 
make it clear that certain kinds of property which do rot actually 
belong to the insolvent are to be treated as his property for the 
purpose of the Insolvency Act e g property over which he may have 
a power of appointment exercisable for his own benefit In Haridos 
V Lallubhai 55 Bom llO 32BomLR 1362 1931 A 1 R (Bom)50 

It was held that the definition in sec 2 (d) is not complete The 
term property includes not only material objects but al o rights 
over material objects The insolvent s property includes in the 
case of a Hindu father his disposing power over his son s urdiv ded 
interest Bajirao v Daulatrao 128 I C 404 1930 AIR (Nag ) 215 
The tights of a Mitaksbata father to sell the whole of the ance tral 
property including his son s interest in satisfaction cf hib just 
debts (debts which were not contracted for illegal or mmoral 
purposes) IS property within the meaning of S 2 (1) (d) of the 
Provincial Insolvency Act BisWonatlt Sao v Offcidl Receiver 16 
Pat 60 ISPatLTl 1937 PWN41 167 I C 765 1937 A I R 

(Pat) 185 (F B ) Bhoguan Das v LaJcshmi Cficnd 1935 ALJ 
673 1935 A W R 672 So also it has been held that the providrnt 

fund money becomes the property of the insolvent after ic pa d 
to him and vests in the Receiver Walchand Molagi Mcirvuari v 
Charles A Williams ILR 59 Bom 517 37 Bom LR 494 159 

IC 144 1935 AIR (D) 396 D Palayav T P Sen 16PLT 167 

(FB) 1935 A 1 R (Pat) 2II Mrs A T Mnnen v R K Dutt 1938 
A.I R (N ) 408 Property as defined in the Provincial Insolvency Act 
will not include the nght to sue for breach of contract Where a 
person executes a mortgage of immovable property to another on 
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condition thnt the mortRiRce shill mike certain pigments to the 
cred tor of the mortgiRor but fail to perform that agreement and 
the mortgagor subsequently becoming insolvent the receiver sold 
the equity of redemption to i third person it was held that the 
right to sue for the breach of the contract would not pass to the 
Oihcial Receiver but remain with the insolvent mortgagor The 
right to sue for breach of contract is non transferable under sec 
6(e) of the T P Act R<im Dayal v Mcinnhur, 1937 ALJ 

304 1937 A WR 241 168 I C 683 1937 A I R (All ) 317 Pro- 

pertv of an insolvent includes therefore the property which he 
IS sei ed and possessed of or which is vested in him at the date 
of the petition or which he may become possessed of afterwards 
between the date of the admission of the petition and discharge 
(i c , after acquired property) and which he could dispose of at 
his own will and also property which may be in his order or 
disposit on m his trade or business The word ‘property’ includes 
(a) movable property, (b) immovable property, and (c) actionable 
claims Under sec 28 (5> of the Act the property which is 
exempted from the scope of adjudication is property of the 
insolvent which is exempted from attachment in execution of a 
decree under sec 60 of the C P Code 

For an enumeration of what constitute the properties of the insolvent 
that vest oni that do not vest m the Receiver under the Provincial 
Insolven-y A'T, vide Notes under section 28 (2), (3), (4) and (5), infra 

Clause (e) , Secured creditor. 

Secured creditor means a creditor who his got security for his 
debt, I e , who can follow the property of the debtor for the 
realisation of his debts either m the hands of the debtor or in the 
hands of his assignees m preference to all other claims and as 
against the unsecured creditors, who can follow only the person of 
the debtor and the residue of the property, if any, that may be left 
after payment of the secured creditor The property by which 
the debt of i creditor is secured is called ‘ sccunty" Under section 
167 of the Dinkruptcy Act, 1914. ‘secured creditor” means “a 
person holding a mortgage, charge or hen on property of the 
debtor or any part of his property as security for a debt due to 
him from the debtor ” The mortgage or other charge, the holding 
of which constitutes a person a secured creditor, must be a 
mortgage or charge on the property of the debtor A security on 
the property of a third person even though it is for the same debt, 
does not constitute the holder a secured creditor Exparte West 
RiJm? Union Banking Co , Rc Turner, (1881) 19 Ch D 105 The 
holder of 1 Bill of lading or ofn bill of exchange accepted by the 
consignee of goods for sale on the deliverv up of the bill of lading 
IS a secured creditor of the acceptor, Etparic Britt Re Houe, (18'”‘ 

6 Ch App 833, The word “holding” used m the ’ 
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the term secured creditor as gi\en m clause (e) sub sec (1) of 
sec 2, Provincial Insolvency Act is m the present tense, and thus 
necessarily connotes the idea of a mortgage charge or lien which 
exists and excludes that of the mortgage charge or lien which is 
to come into existense it some future time Sohnti Mai v Saidat 
Qian Smgh, 1937 AIR (L ) 494 A landlord whose rent is in arrear 
is not a secured creditor simply because he has a power of distress, 
Thomas v Patent Leonite Co (1881) 17 Ch D 250 , Middleton v 
MucWou', 10 Bing 401 

Rights of a secured creditor. 

Vide, Notes under sec 28 (6) and secs 47 51, infra 


Proof of claim as a secured creditor. 

Under the Provincial Insolvency Act when a person claims to 
be the secured creditor of an insolvent he has to prove his claim 
and may be requited to do so in the insohency proceedings. The 
Lurmi Industrial Bank v Dmesh Chandra 32 C W N 427 (1928) 

AIR (C) 609 The mere fact that the Receiver mentioned a 
certain person as secured creditor tn a report submitted by him to 
the Court which was never approved by the Court either expressly 
or by necessary implication, does not mean that the Court approved 
of the Receiver’s report that the person was a secured creditor An 
award obtained by a creditor during the pendency of an insolvency 
application by the same creditor m respect of the same debt, 
without obtaining the leave of the Court is a nullity and the credi- 
tor cannot claim to be secured creditor on the basis of such award, 
Tulsi Ram V Muhammad An/, 109 I C 373 (1928) A I R (L) 738 

Mortgage, charge or lien. 


Sec 100 of the Transfer of Property Act draw s a clear distinc- 
tion between a ‘mortgage” and a ‘ charge,” the former being a 
transfer of an interest in immovable property made by the mortgagor 
as a security for a loan whereas the latter is not a transfer though 
It IS none the less a security for the payment of debt to another 
A charge may be created ( 1 ) by act of parties, (2) by operation of 
law A mortgage, how ever, can only be created by act of parties 
and not by operation of law Every mortgage is a charge but every 
charge is not a mortgage A mortgage deed must be attested by at 
least two witnesses w hilst a charge need not be made m writing and 
if reduced to writing it^need not be either attested or registered 
“Charge ” says Day, J , differs altogether from a mortgage By a 
charge the title is not transferred, but the person creating the charge 
merely says that out of a mrticular fund he will discharge a parti 
cular debt BHrlmsoa v Half 12 QBD 347, Kishan Lai v Canga 
Ram 13 All 28, Matiram v Vitfial, 13 Bom 90 (F B ) A mortgage 
is a transfer of interest in specific immovable property while charge 
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onl\ secures payment of money out of that property The distmc- 
tion IS not merely verbal as It carries with it very important con- 
sequences, because although a mortgage may be enforced against the 
property in the hands of a bona fide purchaser for value without 
notice, a charg " ' * " 

0 / Calcutta. 42 27 I C 261 

The term "ch 1 1 i_ t 

English law IS defined to be an obligation which by implication ot 
law and not by express contract binds the real or personal estate 
for the discharge of a debt or engagement but does not pass any 
property in the subject of the hen— Fisher, para 466 (5th Ed ) , 
Wilson V Heather, 5 Taunt, 649 But while a charge may be created 
by act of parties, a lien is created only by operation of law The 
term appears to have been used in this sense in sec 95 of the 
Indian Contract Act (XX of 1872) but applicable only to moveable 
property iTve term ‘ charge” seems to be confined in its use only 
to immov able property The term “hen” is used in this country in 
places where in English law "charge” would have been more appro- 
priate Words like ‘vendor’s hen’ and the like have become too 
familiar to be easily discarded m favour of the more correct ex- 
pression ‘vendor’s charge ’ 

Charge by act of parties —A charge is generally created by a 
settlement or will by which the property of the settlor or testator is 
specially appropriated to the discharge of a portion or legacy or debt 
or the support of religious or charitable endowments, fChanhia Lot v 
Muhammad, 5 All 11 , Chalamanno v Stibbamma, 7 Mad 23 , 
Muhammad v Muhammad, 13 C L R 330 , Qinsh v Anundo, 15 Cal 
66 The creation of a charge does not necessarily imply the existence 
of a debt It is merely an interest carv ed out of the estate which 
may be substituted by a mortgage— Fisher, para 225 (5th Ed ) , Ponlete 
v Hood 35 Beav 274 , Pimmthavclu v Bhashyam 25 Mad 406 , 
Imbioht V Achampt 33 ML) 58 39 I C 867 It is worthy of note 

that the charge may be created orally, although if it is created by an 
instrument in writing it must be registered unless made by will or 
the amount secured is less than one hundred rupees, Bengal Banking 
CoTporation v Mackercich 10 Cal 315 , Appasuami v Maniham, 
9 Mad 103 A charge may be created inter vjios or by a will When 
there is a non testamentary instrument such as a deed of settlement, 
le charge cannot be enforced 
17, Indian Registration Act , 


Charge by operation of law — ^These charges do not rest upon an 
agreement and securities created by the express or implied consent 
of parties They may be divided into two classes — ‘legal hens” and 
‘ judicial liens,” the one consntuttng a part of the substantive law 
and the other part of the law of procedure 

ImtancM of legal bens —(1) The earliest instance is furnished 
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sec. 13 of tlie Bengal Reg VIII of 1819 which allow s a taluqdar of the 
second degree who pays the head-rent and thus sa\ es ihe piitni from 
sale, a hen on the tenure , (2) Sec 9 ot Act XI of 1859 (Revenue Sale 
Law ), Act II of 1864 ( Madras ) , (3) Secs 65 and 171 of the Bengal 
Tenancy Act, VIII of 1885 ( B C ) as, amended by Act IV of 1928 
(BC.), sec. 6 of the Bengal Rent Recovery Act, VIII of 1865 (B.C); 
under sec 101 of the Oudh Rent Act, a landlord is a secured 
creditor of his tenant for his, rent and when the tenant becomes 
insolvent the landlord n entitled to be paid the rent due to him out 
of the proceeds of the sale of the crops of the insolvent before 
distribution is made amongst other creditors, Bishambernath v. Rulthn, 
81 Ind Cas 647 ; (4) Secs 55 (4), 72 73 and 95 of the T P. Act and 
section 46 of the Indian Sale ot Goods Act, 111 of 1930 (unpaid 
vendor’s lien) ; (5) Partner’s hen . (6) Salvage hen . (7) Trustee’s hen 
under sec. 82 of the Trusts Act, II of 1882 , (8) Lien of cestm que trust 
or charge on property purchased with trust money, (9) Solicitor’s 
hen ; (10) Insurer’s lien , (U) Mannme hen 


The Indian Contract Act following the English law on the 
subiecc divided hens into 2 classes, jpctml and general A special hen 
authorises the holder of the goods to retain them only till the parti- 
cular debt in respect of the goods is paid But a general hen extends 
to any balance which may be due from the owner to the holder of 
goods Special hens arc delined by law. Bankers, factors, wharfingers, 
attorneys of High Courts and policy-brokers are alone entitled to a 
ganeml hen, Cimhan v Bank of Madras, 19 Mad 234 According to 
tlae Common Law in England a special lien arises not only m favour 
of a person who spends labour on another's goods but also m favour 
of various other perjons Common earners, for instance, are 
entitled to hen, because they are obliged to receive any goods which 
may be committed to their custody On the same principle a Rail- 
way Company can claim a hen for cloak-room charces. Sinrer Mfe. 
Co. v. London & S \V Ry Co.. (1594) 1 Q B 833 and sec. 55, 
Contract Act. Similarly, a ship-owner has a right of hen on goods 
carried by him, Bnjtou v. Whitmore, (1859) 4 De G. &. J. 325. The 
peculiar feature of the liens is that they may be enforced against a 
true owner and it w'ould seem to be almost immaterial whether the 
person who claims the lien dul or did not know whether the goods 
belonged to a third person, Rohms 6' Co. V. Gray, (1865) 2 Q B 78. 
Bat no such heri can be enforced against property in the wrongful 

possession of the debtor if the person w'ho claims the hen has 
knowledge of such wrongful possession, Johnson v Hi//, (1822)5 
Stork. 172. A particular hen maybe claimed by any person who 
his bestowed labour on goods billed to him either by the owmer or 
by. some person who is authorised by him to do so, but not where 
the bargain is made by a stranger, Biiaian v. Baneham, (1834) 6 C 
P. 674 . Keen v. T/iomaj, (1905) 1 KB 136 An agent is entitled to a 
1 en on the property of the principal whether movable or immovable 
in respect of his claim for commission, disbursements or serv-ices m 
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connection with tint property (sec 221, Indian Contract Act), In rc 
The Bombay Smi Mils Co , Ltd , 13 Bom 314. But no hen can be 
claimed by a banian in the absence of some agreement or course of 
dealing from which it is implied. Peacock Baijnatb, 18 I A 78 18 

Cal. 573 An agreement between a company and a person as banian 
of the company that the latter would advance all necessary funds up 
to a certain limit and in return would have the sole right to collect 
all sums due on bills to the company and repay himself the advances 
made as also his remuneration is an agreement which, if otherwise 
binding, creates an equitable charge on the company’s outstanding 
bills for the amounts o\\ mg to the baman, PcilmcT v Carey, 1926 
AC 703 pTobodh Chandra v Road Oils Ltd, 57 Cal 1101,34 
C W N 570 127 I C 454 1930 A 1 R (Cal ) 782 

Exceptions to legal liens (1) Creditor’s hen under tfic Hindu Law 
The property of a deceased person is not so hypothecated for his 
debts as to prevent his heirs from disposing of it to a third party or 
to allow a creditor to follow it and take it out of his hands who has 
purchased it m good faith and for valuable consideration He can 
hold the person of the heir personally liable but he cannot follow 
the property, Unnopiirna v Ganganaram, 2 W R 296 A suit was 
brought by a Hindu widow governed by the Mitakshara school for 
recovery of her arrears of maintenance from the estate of her 
deceased husband in the hands of the Official Assignee and for 
making a charge on the said estate for her future maintenance and 
residence It was held that the suit must fail as the whole family 
property was liable for the payrnene of the debts incurred by the 
husband for the purpose of the family business, the shares of the 
minor co parceners being also liable, and the rights of the widow 
t ’ ' * ’to the payment of 

c ■■ ic/ii, 15 L 9 The 

c devisee are liable in 

the hands of the purchaser for the testator’s debts stands on the 
footing as a similar question would under the English law The 
creditors of the ancestor or testator may follow his lands into the 
possession of a purchaser from the heir or dev isee, if it can be 
proved that such purchaser knew that there were debts of the 
ancestor left unsatisfied and also that the heir or devisee to whom 
he paid the purchase money intended to apply It otherwise than in 
payment of such debts But a purchaser ignorant of either of these 
points has a safe title, for no duty is cast upon the purchaser from 

the heir or devisee to enquire whether there are any debts of the 
ancestor or the testator or to sec to the application of the purchase 
money even when there is an express charge of debts on the devised 
estate by the testator, Corscr v C^rtuTight, L R 7 Eng Ir App 
731 In India the general creditors had no bigger rights than the 
specialty creditors had under the Common Law in England For if 
they had a charge upon the descended land, it would have L 
impossible for the heir to deal withu vvithout the concu,* 
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^n the creditors GreenJcr Chander GKosh v Mackintosh, 4 Cel 
897 In RShoo Dhurv Mohesh Chanic 9 Cel 406 11 C L R 
565 a testator by his will directed payment of all his debts, ana 
subject thereto devised hii property to his heirs After one ot me 
testator s creditors had obtained a decree against the heirs m 
their representative capacity which by its terms was to be satished out 
of the assets left by the testator one of the heirs mortgaged hts 
share left by the testator Subsequent to the mortagage one of the 
mortgaged properties was sold in execution of the creditor’s decree 
The mortgagee afterwards brought a suit against the mortgagor 
and obtained a decree on his mortgage It w as held that “as neither 
the direction in the will for payment of debts nor the decree 
in creditor’s suit created a charge upon the property of the testato^ 
the property sold in execution of the creditor s decree had been sold 
subject to the mortgage and the mortgagee was entitled to execute 
the decree against the property A decree in favour of a creditoi 
to the estate of a deceased testator is a mere money decree and has 
not the effect of creating a charge upon the property Amhiko CKaran 
D«tc\ Mttkta Kuhon 2 CL J 138 

(2) Creditor’s lien under the Mahomedan law The debts of 
an ancestor seem to form no charge on the property inherited by 
the heir m Mahomedan law In AbJid IChadm v Chidambara 
Chettijar, 32 Mad 276, it was held thit each Mahomedan heir 
takes his share in severalty subject inter se to the liability to 
discharge his share of the ancestors debt whereas, of course, in 
the procedure with an executor the legatees take their net shares 
afeet the debts etc. hate been discharged and the Privy Council 
m Jafti Begitm v Amir Mtihammad Khon 42 Cal 72 (PC) held 
that the devolution on a Mahomedan heir is not contingent upon 
or suspended till the payment ol the debts of a Mahomedan 
intestate The Privy Council h*H m Batayet Hossein v Dooli 
ChflnJ, 4 Cal 402 that a Mahomedan heir could pass a good title 
on the sale notwithstanding the debts due by his father and m 
Abdu^ MnjtCcH v Krishnumflcfianar 40 Mad 243 it was ruled that 
•x sale by one heir for the debts of the deceased was not binding on 
the others and in the case relied on in appeal (Lctlcshmcinarasimham 
\ JatjAnnadHa Rao 18 MLT 147 33 1 C 256) the Court h“ld 
that there was no lien or charge on the property in the hands of 
the Official Receiver where Mahomedan heirs had become 
insolvents subsequent to the decree against the estate of their 
ancestors in their hands and the creditors must prove as ordinary 
creditors,’ Namnr Rowtficn v Kuppm Picfifli Routben (1929) M W N 
168 120 IC 839 (1929) AIR (M) 609 Under Mahomedan 

law althoui,h upon the death of the ancestor his estate devolves 
Immediately upon his heirs the heirs take it subject to the payment 
of his debts and therefore, although there may not be a specific 
charge upon the estate for the payment of debts, the debts may be 
deemed to constitute a geneml charge on the estate That being 
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SO, if such a estate de\ol\es upon a person who is subsequently 
declared in<ol\cnt, the creditors of the insoKent cannot sene the 
propcrtv in competition with the creditors of the deceased, 

Lai \ Mahammad Ismail, 1930 A L.J 989 125 IC 28 1930 A I R 
(All) 552 

Judicial lien Judicial hens are hens created by the order of the 
Court that the payment of any money shall be secured by a charge 
on property, eg attachment of debtor’s property in execution of 
a decree against him TTaough attachment does not confer any 
title It cannot be said that the attaching creditor has no hen on 
the property attached because if he could realise the decretal 
amount before admission of the petition for adjudication by the 
debtor, he is entitled to be paid in preference to all other creditors, 
nde sec 51, infra When a Civil Court passes an order under 
Or XX, r 11 (2), CPC, directing that the decree against the 
judgment debtor, shall be payable by monthly instalments, and 
that he shall gi\e as security a mortgage on certain immovable 
property, and subsequent to this order the judgment debtor is 
declared msohent, it is held (1) that the adjudication could not 
affect the position of the decree-holder who was entitled to obtain 
from the judgment debtor the mortgage ordered prior to the 
adjudication , (2) that the order that the mortgage be executed 
was one ' ' ' ' i decree by reason 

of provi V Shaik Jooman, 85 

1C 291, m Kiimari Roy, 28 

CWN clxxxMi 40CLJ 180 (1925) A I R (C) 57 

Equitable lien Besides the legal and judicial liens there is another 
class of hen which is called equitable lien because the hen is enforced 
inequity Where a trustee wrongfully mingles trust property with 
his own the beneficiary is entitled to a charge on the whole fund for 
the amount due to him Where a banker who was one of the 
trustees of an endowed school, had a sum of money belonging to 
endowment entrusted to him by the co trustees and he put that 
sum into his own business without the knowledge or consent of his 
co trustees and his business came*^ to a stand still and he was adjudi- 
cated an insolvent it was held that the bankrupt’s co-trustees 
were enntled to a charge on the whole estate in the hands of the 
Official Assignee in priority to other creditors on the basis of 
following moneys which have been misappropriated to the fund 
in which the\ must be supposed to have been sunk, In tc Halleit’s 
Estate, fCantchbuII \ Haller, (1879) 13 Ch D 696 , Sinclair \ 
Brougham, (1914) AC 398 , fennel \ Di^cll, (1853) 4 De G M 
&. G 372 , The Official Assignee of Madras \ Xlinaksfii Vid^asalai 
Sangam, 52 Mad 919 Where it is admitted that Rs 10 000 of the 
respondents w as a trust in the hands of the m«oK ents to be inv es 
in their business and so invested, it muvt be taken to have rema 
apart of the assets of that business and to have been the 
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so, if«ucha estate dc\oKe^ upon n person who iv <ub<cqoentl> 
declared m<oKent, the creditor* ot the in<ol\ent cinnot «ei e the 
property m competitjon w ith the creditors ot the dece \<c\l 'sfi nd tr 
“1 \ Mafuimmad Ismad 1930AL.J 125 1 C Ci' PV^AIR 

(All) 552 

Judicial hen Judicial hens ire liens cn ttevi h> the otvlcr ot the 
Court that the pa^Titent of nnv mon*.\ shill Iv sccutt\i h^ i thirse 
on property, e g , attachment ot debtors property in execution ot 
a decree against him Thouch itnchmcnt dots not center in^ 
title It cannot be said that the itnchini; creditor his no hen on 
the property attached because if he could reilisc the dettetil 
amount before admission of the petition for idjudicition b\ the 
debtor, he is entitled to be pud in preference to ill other creditors 
tide sec 51, infra When i Ci\il Court nisses ^n order under 
Or XX, T 11 (2) CPC, direcnnu tint the decree igiinst the 
judgment debtor, shall be payable b\ monthlv msmlments md 
that he shall gne is secunn mortpige on eertiin immovible 
property, and subsequent to this, order the judgment ilebtor is 
declared insohent it is held (I) that the idjudicition could not 
affect the position of the decree holder who w IS entitled to oboiin 
from the judgment debtor the mortgage ordered prior to the 
adjudication (2) tint the order that the morrgige be executed 
ivasone i decree b> reason 

ot provi \ %aik JooiiKiii, 85 

cVn’ Knj, 28 

Equitable hen Besides the legal and judicial liens there is another 
class of hen w hich i» called cqiiiwWc ficn because the lien is enforced 
inequity Where a trustee urongfully mingles mist properly with 
his own the beneficiary is entitled to a charge on the whole fund for 
the amount due to him Where a banker who was one of the 
trustees of an endowed school had a sum of money belonLing to 
endowment entrusted to him by the co mistecs and he put that 
sum into his own business without the knowledge or consent of hJ 
CO trustees and his business came to a stand still and he was ndiiid, 
cated an insohent it was held that the bankrupts co trusted 
^'^ate in the hands of tK 
Official Assignee in priority to other creditors on the basis S 
following moneys which have been misappropriated to the fun-^ 
in which the\ must be supposed to ha\e been sunk /n re Haller". 
Esmk KanKt.b.,11 ^ Hafc, (1879) 13 Ch D 696, r 

Brougham (1914) AC 39S , Pcnnel \ D^jjcll (1853) 4 Do n \T 

° Madras \ Mmakshi Vidyas^ 

Sangam 52 Mad 919 Where it is admitted that Rs 10‘» ofK 
Tcsf^ndcnts was a trust in the hands of the in*oKents to 
in their business and so imested, it must be taken to ' 
apart of the assets of that business and to have 
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the date of their insolvency, the beneflciaties being entitled at all 
times to a charge upon such assets in the hands of the firm Upon 
the insolvency the assets passed to the Official Assignee but passed 
subject to the charge, Tfie Official Assignee of Madras v T Kris/maji 
Bhat, 60IA 203 56 Mad 570 65 MLJ 1 (PC) 37 CWN 

713 1933 MWN 575 57 CLJ 433 33 BomLR 756 1933 

ALJ 637 143 I C 162 1933 A I R (PC ) 148 

Advocate’s hen An advocate could not have a hen on the 
property of the insolvent for work done by him on behalf of the 
insolvent in the absence of an express agreement to that effect by 
the client In Kris/inamachaTiar v The Offi''ial Assignee of Madras, 

55Mad 455 62 MLJ 185 35 LW 166 1932 MWN8 137 

I C 571 1932 AIR Mad 256 an advocate put m a claim to 

the Official Assignee for certain moneys due to him by the insolvent 
for work done for the insolvent m a probate proceeding in respect 
of a will of which the insolvent was the executor and a legatee, 
and also for other work done by him on behalf of the insolvent 
contending that he was entitled to payment out of the estate of 
the testator on the ground that he had a hen on that property as 
having been recovered for the insolvent by his exertion in the 
probate litigation It was held that the Insolvency Court could not 
make an order directing the Official Assignee to satisfy the claim 
out of the estate of the testator and that it could only be allowed 
against the estate of the insolvent and that the advocate could not 
have a hen on the property m the absence of an express agreement 
to that effect by the client 


ntmeni of Receiter The mere factum 
the insolvent’s property before his 
I' withm the category of a secured 
creditor, as the attachment at the most only creates a species of 
temporary lien, which continues until the insolvency petition has 
been admitted. Ram Rao v Wasudco, 110 IC 893, Frederick 
Peacock v Madan Gopa\ 19 Cal 428 (F B ) 6 C W N 576 It is 

well settled that attachment creates no charge or hen upon the 
attached property , it merely prevents private alienation It does 
not confer any title on the attaching creditor, Syed MofiiwcUm v 
Pntfucfiand, l^CWN 1159 Moti Lai v KarrabuMm, 25 Cal 179 
(PC) The position of the attaching creditor does not confer any 
title upon him in the property in question and he is only entitled 
to be chssed with the creditors all of whom are entitled to 
rateable distribution of the assets m the hands of the Receiver 
Such creditor has no higher nght than that of any other un- 
secured creditor and he is not entitled to have his decree satisfied 
in full out of the sale proceeds of the property attached by him, 
Haran efiandra V Joy Chand, 57 Cnl 122 (1929) AIR (C ) 524 

So also in the case of appointment of Receiver A judgment- 
creditor obtained an order appointing a Receiver 'to receive the 
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stock m trade and other property belonging to’ the judgment debtor, 
without prejudice to certain rights, all further questions being 
reser\ ed until the further order of the Court The receiver took 
possession of the goods under the order, and continued m posse- 
ssion of them, until a receiving order was made in bankruptcy 
against the debtor No part of the goods had been then sold 
The debtor was afterwards adjudicated insolvent It was held, first, 
that the order appointing the receiver did not make the judgment 
creditor a ‘secured creditor’ of the bankrupt within the meaning 
of sec 9 of the Bankruptcy Act, 1883 Secondly, that, if it did sec 
45 applied, and the execution not having been completed by the 
sale before the date of the receiving order, could not prevail against 
the title of the trustee in bankruptcy, /n Re Dickmson hxp Carrington 
& Co , 22 Q B D 187 Attachment before judgment of a debtor’s 
property at the instance of a creditor of his, prior to his adjudica- 
tion as an insolvent, does not confer any right of property on the 
attaching creditor as against the Receiver m bankruptcy, inasmuch 
as the attachment does not constitute the former a secured creditor, 
nor does it give him any charge or lien over the attached property 
The above principle, however, does not apply to the case of a 
creditor m whose favour an order has been made by a Court 
directing the debtor to bring m Court or to deposit with a specified 
person, a certain sum of money which is to be kept as abiding the 
result ot the creditor’s suit or as earmarked for him and the 
insolvency Receiver gets no priority over the creditor in respect 
of such amount of deposit Gouranga Bc/iari Basak v Manmdrci NacK 
Das Gupta, 58 CL] 222 37 CWN 457 145 IC 826 1933 

AIR (C ) 625 


CKarge by hypothecation of moiables The word ‘mortgage’ or 
charge is not defined in the Code of Civil Procedure Secs 58 
and 100, T P Act relate to mortgage and charge respectively of 
immovable properties but that Act is not exhaustive and does not 
profess to be a complete code as also appears from its preamble 
Satyabadi v Mussf Hirabati 34 Cal 223 5 CLJ 192 Mohd' 

Safiq u' Huq v Krishna Qobmd 23 C W N 284 48 I C 428 , 28 C L J 
77 The Indian Contract Act no doubt speaks only of bailment of 
goods by way of security but it appears from its preamble that 
It deals only with a pirt of the law of contract applicable to 
British India From these, therefore, it by no means follows that 
there may not be mortgage or h>pothecation of movable properties 
Such hypothecation or mortgage, not accompanied by possession 
confers a good title upon the person m whose favour itismad^^ 
and the law recognises the transaction as security anri ^ 

effect to It, Sris Chandra \ Mugni Beua, 9 C W N 14 
AtTnaram, 8 Bom L,R 344 , Hanpada v Anath De 27 ’oww^-q'* 
44 Ind Ca^ 211. Punimha.clu v Bhashyam, 25 Mad ii; 

ML] 28S When moneys arc advanced to importers ^ 

of .he.r ,radc and the Roods are placed T tE" 
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lenders ic is an exceedingly likely course of business tbnt the goods 
should be regarded as security for the advances, but the fact that 
the arrangement was really to secure the advances by the 
K'*-? to be Droved Teibal Jamnadas v Ernest V David 32C wN 

1146(PC) 48CLJ 415 28LW 204 111 IC 240 1928 AIR 


(PC) 219 

Charge by equitable assignment The law as to equitable 
assignment, as stated by Lord Truro m Rodick v Qandeli, IDM &. 
G 763, is this The extent of the principle to be deduced is 
that an agreement between a debtor and a creditor that the debt 
owing shall be {iflid out o/ a speci/ic /und coming to the debtor, or an 
order given by a debtor to his creditor upon a person owing money 
or holding funds belonging to the giver of the order directing such 
person to pay such funds to the creditor will create a valid 
equitable charge upon such fund mother words will operate as 
an equitable assignment of the debts or fund to which the order 
refers ” In Palmer v Carey, (1926) A C 703 by a written agreement 
a trader was to purchase goods from time to time and the 
respondent was to advance money to pay for them , the trader 
was to sell the goods and to pay the proceeds to the credit of the 
respondent at his bank the respondent after deducting the 
amount which he had advanced and one third of the gross profits, 
was to pay the remaining two thirds to the cnder TTie trader 
became bankrupt, and the appellant was ippointed assignee in 
the hnnkruptcy Ac the time of the bankruptcy a large sum 
advanced under the agreement had not been repaid and the trader 
had m bis hands goods purchased under the agreement and the proceeds 
of other goods so purchased The respondent claimed a charge on 
the above assets m respect of the advances not repaid It was 
held that as the agreement did not either contractually or otherwise 
create any right of the lender (respondent) in either the goods or 
their proceeds it did not amount to an equitable assignment so as 
to entitle the respondent to the charge claimed 


Clause (O • Transfer of property Transfer of property has 
been defined in sec 5 of the Transfer of Property Act (IV 
of 1882 as amended by Act XX of 1929) as an act by 
which a living person conveys property in present or in 
future CO one or more other living persons or to himself or 
to himself and one or more other living persons and to transfer 
property is to perform such act* The transfers referred to m S 53 
of the Provincial Insolvency Act appear to be only voluntary 
transfers as defined in the Transfer of Property Act Vsharam Debt 
V Shib Kumar Das 41 C W N 368 Under the Provincial Insolvency 
Act ‘transfer of property* means not only the transfer, assignment 
or conveyance of the property itself but must also include 
transfer assignment or conveyance of any rights and profits 
annexed to or issuing out of the same This definition is newly 
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added, and is on the line of the definition of the expression in 
section 2 of the Presidency Towns Insolvency Act, III of 1909 
“Having regard to the definition of the expression ‘transfer of 
property' contained in sec 2 (0. there can be no real doubt that a 
partition of joint family property amounts to ‘transfer of property’ 
which falls within the mischief contemplated by sec 53 of the Act,” 
Ojpcial Rcceiier Lahore \ Cfitman Lai, 31 PL R 245 123 IC 286 

1930 AIR (Lah ) 645 Transfer includes transfer by decree* 
Ijamoodin v Ajmoddm 38 Bom L R 225 For fuller treatment of the 
subject V ide Notes under sec 6 (a), (b) infra 

Sub'Section (2) : Words not defined ; 

Besides the words defined above, the words — Decree, District 
Judge, Judgment debtor, Motab/e propcrtjr, Order and others have been 
used in this Act but have not been defined They are used in 
the same sense in which they have been defined m sec 2 of the 
C P Code. V of 1903 
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lenders, it is an exceedingly likely course of business that the goods 
should be regarded as security for the advances, but the ^tt 'hat 
the arrangement was really to secure rile advances by the creditor 
has to he proved, Tei^d hmnadas v Erneil V Daud, 32 C\V N 
1M6(PC) 48CL] 415 28LW 204 111 IC 240 1928 AIR 

(PC) 219 

Cfiflrge by equitable assignment The law as to 
assignment as stated by Lord Truro m Rodii-fc v Qandell, 1 D M Cx. 
G 763 IS this ‘ The extent of the pnnciple to be deduced is 
that an agreement between a debtor and a creditor that the debt 
oumt!. shall he paid out of a ipectfic fund comm? to the debtor, or an 
order given by a debtor to his creditor upon a person owing money 
or holding funds belonging to the giver of the order, directing such 
person to pay such funds to the creditor will create a valid 
equitable charge upon such fund m other u ords. u ill operate as 
an equitable assignment of the debts or fund to which the order 
refers” In Palmer v Carey (1926) AC 703 by a written agreement 
a trader was to purchase goods from time to tone and the 
respondent was to advance money to pay for them, the trader 
was to sell the goods and to pay the proceeds to the credit of the 
respondent at his bank , the respondent after deducting the 
amount which he had advanced and one third of the gross profits, 
was to pay the remaining two thirds to the trader The trader 
became bankrupt, and the appellant was appointed assignee m 
the bankruptcy At the time of the bankruptcy a large sum 
advanced under the agreement had not been repaid and the trader 
had m his hands goods purchased under the agreement and the proceeds 
of other goods so purchased The respondent claimed a charge on 
the abo%e assets tn respect of the advances not repaid It was 
held that as the agreement did not either contractually or otherwise, 
create any right of the lender (respondent) m either the goods or 
their proceeds, it did not amount to an equitable assignment so is 
to entitle the respondent to the charge claimed 


Clause (f) : Transfer of property : Transfer of property has 
been defined in sec 5 of the Transfer of Property Act (IV 
of 1882 as amended by Act XX of 1929) as “an act by 
which a living person conveys property, m present or in 
future, to one or more other living persons or to himself or 
to himself and one or more other living persons and to transfer 
property is to perform such act ” iTic transfers referred to in S 53 
of the Provincial Insolvency Act appear to be only voluntary 
transfers as defined m the Transfer of Property Act Usharani Debi 
\ Shib Kumar Das, 41 C W N 368 Under the Provincial Insolvency 
Act ‘transfer of property’ means not only the transfer, assignment 
or convoance of the property itself but must also include 
transfer assignment or conveyance of an> rights and profits 
annexed to or issuing out of the same This definition is newly 
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PART 1. 


Constitution and Powers of Court. 


3. (i) The District Courts shall 

Insolvency jurisdiction be the Courts having junsdiction 
under this Act 

Provided that the Local Government may, by 
notification in the local official Garette, mve«t any Court 
subordinate to a District Court with lurisdiction* in any 
class of cases, and any Court so invested shall within the 
local limits of its lurisdiction have concurrent jurisiction 
with the District Court under this Act 

( 2 ) For the purposes of this Act, a Court of Small Causes 
shall be deemed to be subordinate to the District Court 
Review 


The chapter consists of sections 3 5 and deals with the constitu 
tion and powers ofthe Pro\ mcial Insolvency Courts Sec 3 corre- 
sponds to sec 3 of the oli Act III of 1907 Sec 3 deals with the con- 
stitution of the Insolvency Courts, sec 4 with the powers of thelnsol 
vnecy Courts and sec 5 with the procedure of the Insolvency Courts 
Sub sec. (1) 5 District Courts having jurisdiction. 

The District Courts -irc the pnncipal civil courts of original 
jurisdiction in anv yea outside the Presidency towns, tne towns 
of Rangoon and Karachi and the judge that presides over such 
Courts is the District Judge, Vide, Notes under section 2, supra 
It IS, therefore, the Court of the District Judge that has jurisdiction 
to entertain the application for insolvency By this section the 
District Courts are constituted the Courts of insolvency jurisdiction, 
i e , the only Courts which have jurisdiction to entertain 
applications for insolvency, outside the Presidency towns the towns 
of Rangoon and Karachi and the Judge that presides over such 
Courts 13 the District Judge Under s 3 of the Provincial 
Insolvency Act, the District Court is the only Court having 
jurisdiction to deal with insolvency petition in the absense of any 
notification of the Local Go\ernment investing subordinate courts 
with jurisdiction over such cUss of cases Sambama Reddi v 
la! Reccitcr, South Arcof, ILR 1937 (M) 565 45 LW 313 
(1937)IMLJ 654 171 1 C 495 1937 A I R (M) 444 
Court of the Additional District Judge. 


Where there arc Additional District Judges appointed under 
section 8 of the Bengal N W P and Assam Civil Courts Act, XII 
ofl8S7 the Additional Judges shall discharge any of the function 

of a District Judi,e which the Distnet Judge may assign to them and 
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in the discharge of their functions they shall exercise the same 
powers as the District Judge. In Makhanlal v. Sreelal, 34 All. 382 : 
9 A.L.]. 371 : 14 Ind. Cas. 162, one of the grounds of appeal was 
that the Additional Judge had no insolvency jurisdiction inasmuch 
as he was not invested by the Local Government with poivers 
under the provisions of section 3 (1) of the Act. It was held 
that “under section 3 of the Act the District Courts are Courts 
which have jurisdiction under the Act. The District Court means 
the principal civil court of original jurisdiction in the district. But 
Section 8 of the Civil Courts Act provides that Additional Judges 
appointed under cl 1 of the section shall discharge any of the 
functions of the District Judge which the District Judge may assign 
to them, and in the discharge of these functions they shall exercise 
the same powers as the District Judge In the present case, the 
District Judge having assigned one of the functions to the Additional 
Judge, the latter has exercised the same powers as the former would 
have done but for his order. He has jurisdiction.” See also 
Mulchand v hluYarilal, 36 All 8 It will, therefore, appear that the 
Court of the Additional District Judge has no jurisdiction to enter- 
tain an application for adjudication, but he has jurisdiction to 
dispose of It if It IS assigned to him by the District Judge for disposal 
and in disposing of it, he will exercise the same powers as the Distnct 
judge. An appeal against an order of the Additional District judge 
lies to the High Court and not to the District Judge. 

Courts invested with jurisdiction. 

Under section 3 of the Provincial Insolvency Act, the District 
Court IS the only Court having jurisdiction to deal with the petition 
for insolvency in the absence of any notification by the Local 
Government imesting subordinate Courts with jurisdiction over 
such class of cases. In a case in which there was no such notifica- 
tion, the Dr ■ * ’ J- *- J— * ^ .i i 

for disposal 

45MLJ 6f 

(1924) A I R (Mad.) 398. A subordinate Court has no jurisdiction 
whatever in insolvency and it is only by reason of s 3 and notifica- 
tion issued thereunder that it pets any junsdiction. Even when 
there is such notification investing subordinate Court with insolvency 
jurisdiction, such Court, hovvev'cr, has no jurisdiction to try any 
insolvency matter which originates outside the locaUimits of its 
jurisdiction An order of the District Court transferring the petition 
under S 53 to such Court for disposal is ultra iires, Sambasiia RetMi 
V OjJicuil Rcccaer, South Arcot. I L.R. 1937 (M) 565 ; 1937 A I.R 
(M) 444 The word “Court” is designedly used as distinguished 
from the word “Subordinate Judge or Munsiff” as used in section 
25 of the Bengal, N. W .P. and Assam Civil Courts Act, XII of 1887. 
If a Court subordinate to a District Court IS specially invested with 
powers under section 3 it will have jurisdiction unless and until it 
3 
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withdrawn by the Local Got eminent and it will not require to be 

re-invested m the case of transfer or remoial of its presiding ofhcers, 
as Will require in the case of a specul Judge or Munsift being 
so invested Thus, where a Small Cause Court Judge was invested 
with insolvency jurisdiction and application was made to him, it was 
held that he hid full jurisdiction to decide the case, Debi Frasaa v 
S,a“eeSRay,6AL] 483 2 Ind Cas 223 It should be noticed 

that if a subordinate Court has once been invested with insolvency 

powers by a notification in the Local Official Gazette under the 
old Act 111 of 1907 it is not necessary that the said Court should 
again be re-mvested under the new Act V of 1920 Section 3 ot 
the old Act has been re-enacted word for word in the new Act V ^ 
1920, and therefore, under section 24 of the General Clauses Act, X 
of 1897 the notification under the repealed Act would remain m 
force, Chaturbfiiy v Harlall 80 I C 858 (1925) A I R (Cal ) 335 
Jurisdiction of Courts Invested. 

When by a notification under S 3 by the Local Government 
a subordinate Court is invested with jurisdiction to hear and 
determine insolvency cases of a value not exceeding a particular 
sum the jurisdiction of the Court so invested is determined by 
the total debts of the debtor, that at the date of the presentation 
of his petition, may appear to be outstanding and not according 
to the amount of debts as they appear m the petition Chettyar 
Firm V S D«te I L R 14 R 280 1937 AIR (R) 223 

Concurrent jurisdiction of Courts invested. 


An Additional District Judge is not subordinate to the District 
Judge, MfllcKanlai V Srcclal, M All 382 9 ALI 371 In addition 

to the District Court, any other Court subordinate to it may have 
insolvency jurisdiction provided it is specially empowered by the 
Local Government in that behalf by notification in the official 
Gazette Under section 3 of the C P Code, V of 1908, the District 
Court IS subordinate to the High Court, and every Civil Court of a 
grade inferior to that of a District Court and every Court of Small 
Causes, IS inferior to the High Court and the District Court And 
under sections 9 and 39 of the Civil Courts Act “presiding officer of 
a Court subject to the admmistntive control of District Judge, shall 
be deemed to be immediately subordinate to the Court of a District 
Judge, and for the purposes of the Code of Civil Procedure, the 
Court of such an officer shall be deemed to be of a grade inferior to 
that of the Court of the District Judge ” Under section 18 of the 
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such ci\«l business cognisable by the Subordinate Judge subject to 
any general or special order of the High Court Hence when the 
Court of the Subordinate Judge is invested with powers under the 
proMso of section 3 within the local limits of its jurisdiction” 
It does not follow that he has jurisdiction only in cases ansing 
within the local limits of his jurisdiction as fixed by the District Judge 
under section 13 (2) of the said Act, but that he has concurrent 
jurisdiction with the District Judge in entertaining applications 
for insoU ency Sanluir v Vufuil, 2 Boro 45 For the purpose of the 
proMso to sec 3, cl (I) of the Provincial Insolvency Act, 1920, 
the local limits of the jurisdiction of the First Class Subordinate 
Judge are not confined to the local limits of the ordinary jurisdic- 
tion but includes the wide local limitis within which the First 
Class Subordinate Judge exercises special jurisdiction under sec 25 
of the Bombay Ci\il Courts Act, 1869, Ahaji Vitfial Paranjpev 
Narhan Kesfifliti 51 B 809 29 Bom LR 947 

Extent of Jurisdiction of Insolvency Courts. 

The jurisdiction of each bankruptcy Court is partly local and 
partly imperial As regards its local jurisdiction it is confined to 
the claims of the debtors who by the express terms of the Act 
are made subject to its jurisdiction either by domicile or by 
residence The imperial nature^of the jurisdiction consists in this 
t 1 I 1 , debts wherever 

I bankruptcy Court 

1 he debtor in one 

of the^colonies or colonial states or m India, Bartley v Hodges, (1861) 
30 L ] Q B 352 And the provisions as to the vesting of property 
in the Receiver extend all over the empire so that when a man 
IS made bankrupt by bankruptcy Court m England, properties 
which he has in the colonics cr colonial states or India will become 
distributable by the English trustee m bankruptcy who can enforce 
his title to It, Callender Sykes fi? Co v Colonial Secrctaiy of lutgos 
and Danes, (1891) AC 460 Whereas, on the other hand, the 
adjudication of a debtor as an insolvent under the provisions of 
the Provincial Insolvency Act, V of 1920, has not the effect of 
vesting hi5 property outside British India in the Receiver The 
effect of insolvency on the title to property of the insolvent outside 
British India varies according to whether the property be 
immovable, notably land or movable, like goods It is a first 
principle of what is called Private International Law that the title 
of immovables IS governed by the law of the country in which 
they are situated the Ict Itvi ra sitae, as it is called by the learned, 
whereas the title of tangible movables, as opposed to intangible 

ones like debts and other things m action, is m great part governed 

by the personal law of the owner, which in the view of the 
English Courts is the law of domicile and not by the law of the 
country m which they arc Mtuated Certainly the effea of t 
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so called universal assignment such as takes place in bankruptcy, 
depends upon the personal law Mobilm Sctjuimtur Personam is 
the approximate maxim As regards immovables m a foreign 
country, such as Japan, the views of the International Law taken 
by English and British Indian Courts is that the English and Indian 
statutes do not operate unless it is shown that the foreign law 
will give them effect, Codcerell v Dickens (1840) 3 Moo PC 98 
(133) As regards movables in a foreign country the basic principle 
is Mobilia SequunttiT Personam (movables follow the person) 
Pnma facie these are governed by the law of the insolvent’s 
domicile, Phillips v Hunter, (1795) 2 H Bl 402 , The Yokohama 
Specie Bank Ld v S Curlandcr & Co 43 CL J 436 The whole 
of the insolvents property in British India whether within or 

without the territorial jurisdiction of the Court vests under sec 28 
(2) in the Court or us receiver. Official Receiter v Janki Bat, 114 1C 
112 (1929) A 1 R (S ) 135 oai, iia 


Appeal. 

Though under sectioir 3 the Local Go\ eminent may invest 
any Court subordinate to a District Court vv ith lurisdiction in any 
class of cases and any Court so invested shall within the local 
limits of Its jurisdiction have concurrent jurisdiction with the 
District Court under this Act’ snil however anomalous it may 
seem, the appeals from the decision of the Subordinate ludge 
having concurrent powers vvith the Distnct Judge should lie to the 
District Judge Section 75 (1), formerly 46 (1), clearly contemplates 
the exercise of msolvency jurisdiction by a subordinate Couir and 
expressly provides that appeals against such orders shall he to the 
District Court The state of things is not uncommon as for 
instance, It may be pointed our that appeals against the decisions 
of subordinate judges in suits below Rs 5 000 he to the Distnct 
Judge although m respect of such suits they have concuttentjutl- 
diction Niolhun Mull.cic V Ramam Mohim 63 Ind Cis 846 An 
appcalftom the decision of a Subordinate Judge with insolvency 
^isdiction lies to the Dnmct Judge and nm to the High Court 
The mere fact that the Subordinate Judge has been Invested with 
insolvency junsdicnon under section 3 does not imply that he .s 
“f , Judge vvithm the meaning of 'tctlon 26 (1) 

-PvJs from £ Sun 
net Court Mad/iaraov 
the provi'o to section 

have concuttent Junsdicnon, orders made by Ae SubSdmatt Juto 
when he has seism of the case can onlv be mrerfx.,.si.ti ^ .u u “ u 
District Court under the ptovismns of section 46^ (now 75)'’or^Ldet 
the powers confened by the Code of Civil Procedure m regard to 
Civil suits as provided by section 47 fnnw 'll n ^‘"^^^rato 
Paiak V Ramani Mohan Goswami, 22 c’w N 958 



S.4.] 


POWER OF COURT 


37 


4. ( I ) Subject to the prox’i^ions of this Act, the 

n .. Court shall ha\e hill power to deade 

Power of Court to i_ i r i 

decide all question* all Qucstions w nether ot title or prio- 
arising m in«oisenc> or of an> nature w hat«:oe\ et, and 

whether invoking matters of law or of fact, which may 
arise in any case of insoKency comming within the cogni- 
sance of the Court, or which the Court may deem it 
expedient or necessary* to decide for the purpose of doing 
complete justice or making a complete distribution of 
property in any such case. 

<2 1 Subject to the pro\nsions of this Act and notwith- 
standing anything contained in any other law’ for the time 
bein^ in force, e\ery such decision shall be final and 
binding for all purposes as between, on the one hand, 
the debtor and the debtor’s estate and on the other hand, 
all claimants against him or it and all persons claiming 
through or under them or any of them 

(3) Where the Court docs not deem it expedient or 
necessary to decide any question of the nature referred 
to in sub-section (i), but has reason to believe that the 
debtor has a saleable interest in any property, the Court 
may without further inquiry sell such interest in such 
manner and subject to such conditions ag it may think fit. 

Rc\icw. 

This section IS new It dehnes the powers of the Court exer- 
cising insol\cnc> junsdiction There was no section m the old 
ProMncial InsoUcnc> Act, III of 1907, corresponding to sec 4 of 
the present Act This section has been framed on the model of 
section 7 of the Presidency Towns InsoKency Act, III of 1909, 
which IS based on sec 102 of the Bankruptcy Act, 18S3. now sec 
105 of the Bankruptcy Act, 1914 ns amended by the Bankruptcy 
(Amendment) Act, 1926, which runs as follows “Subject to the 
prOM«ions of this Act, c\ery Court ha\mg jumdiction in bank- 
ruptcy under this Act shall have full power to decide all questions of 
prionnes, and all other question whatsoever, whether of law or fact, 
which may arise m any case of bankruptcy coming within the 
cognirancc of the Court, or which the Court may deem it 
e\pcdicnt or necessary to decide for the purpose of doing complete 
justice or making a complete dis*nbution of property in 
such CISC Provided, etc. etc” The po^'ers given by 
105 of the Binkruptcy Act, 1914, arc only Intend^ to 
a summiry remedy m matters relating to the di<mb 
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estate or otKerwise nrising in or really connected bankruptcy 
proceedings Exp Ljons, (1812) L R 7 Ch 494 

Object of framina the section. 

Under the old Act there were conflicting decisions as to the 
powers of the Insolvency Court to decide questions of title m respect 
of the property of the insolvent and as to whether such decisions 
would be final It was held m some cases that the Insoh ency 
Court had such power and that its decision should operate as res 
jwdicata, Kfmssali Ram \ BKoIarmal 37 All 252 Bansidhar \ Khara 
gjit, 37 All 65 IrsKad Husssflin \ Gopi Nadi 17 A L] 374 49 Ind 

Cas 590 But a contrary view was also entertained in some other 
cases, VI? , Hulcumat Rai v Padam Narain 39 All 353 Narasingha % 
Virasghatahi 41 Mad 440 In the matter o/ Umbica hJundan Bisiias, 
3 Cal 434 , Satya fCmIcar Mufehcrji v Manager Benares Bank Ld 22 
CWN 700, Joy Chandra Das v Muhammad Amir 22 CWN 
702 , Nilmoni Choudhury v Diirgocharan Chaudhuri 22 CWN 704 
It was to set at rest the doubt that existed upon the subject that 
section 4 was introduced into the present Act The introduction of 
this section^ is thus explained m the Statement of Objects and 
Reasons “A further defect in the Act is the absence of provisions 
sufficiently defining the power of Courts to decide questions of law 
and fact arising in insolvency proceedings This question has been 
recently the subject of conflicting decisions and it is desirable that 
this conflict between the High Courts should be terminated and 
having regard to the prevalence of benami transactions in India and 
the importance of arming courts with adequate powers of the speedy 
realisation of assets in the interests of creditors the Government of 
India are of opinion that Courts should be given full power to 
~ --ft - I proceedings that is to say, 
vency Court on any question 


Retrospective effect of the section 

The general principle governing the interpretation of statutes 
Is that alterations in the procedure are always retrospctive unless 
there is some good reason against it When a claim to property 

determined in accor- 
^ Provincial Insolvency 
, , j f j j 1 final even 

though an order ot adjudication was made under the Provincial 
Insolvency Act 1907, Sfiib Narain v Lachhmi Naram 30 P L R 
533 119 TO 733 1929 AIR (L) 761 The provisions of sec 

4 are mere alterations m the procedure and are as such retrospective 
Hence the mere fact that a deed of gift relied on by an objector was 
executed prior to the enactment of sec 4 which gave jurisdiction 
to the Insolvency Court to decide all questions whether of title or 



S. 4 ] APPLICATION AND SCOPE OF SECTION 4 


39 


pnoncv or of an> nature whatsoever, and whether involving matters 
of law or fact which ma> arise m case of insolvency coming within 
the cognisance of the Court is no bar to the decision of the matter 
in controversy in the proceedings before the Insolvency Court, 
Rflmramn Singh v Han, 139 I C 288 1932 AIR (Nag ) 109 
Application of Sec. 4. 

Where an order is made and can be lawfully made under some 
other section of the Act sec 4 has no application to that order 
The allegation of the adjudicating creditor in his insolvency petition 
that the debtor had made a fraudulent preference does not bring 
the case within the purview of sec 4 The transfer can only be 
set aside subsequent to adjudication upon a proper petition under 
sec 53 or 54 of the Act Maimg Po Sai v The Bank of Chettinad 13 
R 717 160 IC 109 1936 AIR (R) 26 Before an order of 

adjudication is made, it is not necessary to enquire whether transfers 
made in favour of third persons are genuine or not Proceedings 
under section 4 would be entirely futile in the event of the pcti 
tion for adjudication being dismiseed Bibhuti Bhusan Khuin v 
Birendra Nath Roy, 39 CWN 1167 158 1C 704 1935 A 1 R 

(C) 558 The question whether a debt of a creditor is fictitious 
or not does not fall under Sec 4 of the Act as the summary 
enquiry under sec 24 as to whether a debtor is entitled to present a 
petition has nothing to do with sec 4 of the Act which section 
only comes into play after adjudication in dispute between t!i 
debtor s estate represented by a receiver and the claim of one o- 
all his creditors Sadhuram v Kishon Lai I L R 1938 (L) 535 
Scope of Section 4. 

The intention of the legislature m enacting sec 4 v 
enable the Court to determine all questions necessary 
proper settlement of claims of the various creditors of t 
vent’s estate Before an order of adjudication is made 
necessary to enquire whether transfers made m favou*- 
persons are genuine or not An order to an mierirn rf ^ 
enter upon the property, prima faae belonging to third p 
to make an inventory thereof, before determma 
question under sec- 4 is clearl> not within the scope 
Bibhuti Bbtisan Khan v Birendra Nath Roy, 39 C \\' \ 

IC 704 1935 A I R (C) 558 A certain house was cl 
receiver as the property of the insolvent The appc’I 
an objection in the Insolv cnc\ Court claiming to bt 
the property and denied the title of the n 
objection w as dismissed for non appearcnce, sl 
receiver sold the house to the respondent who 

Insolvencv Court for delivery of possession to he- ' 

re itentea her objection which was summanli c 
held that m the absence of a decision on the 
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either by decree m a sepante suit or bv an order under section 4, 
Provincial Insolvency Act the appellant could not be dispossessed 
from the property and the fict that the ippelhnt has not pressed 
her objection m a certain occasion did not justify the Insolvency 
Court m treating the property as belonging to the tnsoherit 
Divarka Prasad v Sunder 1935 ALJ 484 155 1C 1037 1935 

AIR (All) 546 


Jurisdiction of the Insolvency Court to decide 
questions of title and priority. 

It will be seen that very wide powers arc gnen to the Court 
under sec 4 , the Court may decide any question which it may deem 
expedient or necessary to decide for the purpose of doing complete 
lusnce or making complete distribution of property Kamasuami 
Chettiar V Ramasuami Aiyangar 42MLJ 185 1922 MWN IIO 

By the enactment of the present section the jurisdiction of the 
Insolvency Court has been considerably increased, and, m fact, ij 
IS now CO extensive with the Civil Court It is no longer confined 
to consider only those cases of ‘voluntary transfers” and frau" 
dulent preferences' as are referred to m sections 36 and 37 (noiv 
secs 53 and 54) but ‘ all questions of title and pnonty of any 
nature whatsoever” have been brought within its cognisance, Barra 
Begum V Baba Sheo Naram 1923 A I R (All ) 293 Section 4 con' 
fers jurisdiction on the Insolvency Court to decide all questions of 
title which may arise in any case of Insolvency coming within the 
cognizance of the Court, m order to enable the Court to make a 
complete distribution of the property, Shb Naram v I^cfimi Ncrcim, 
30 P L R 533 1929 A I R (L ) 761 119 I C 733 Section 4 covers 

questions such as disputes between the debtor s estate represented 
by a receiver on the one hand and the claims of one or all of his 
creditors on the other or other questions of priority or title In 
order that section 4 may apply, it is necessary that there must have 
been a contest between the debtor s estate and the general body 
of creditors Section 4 of Act V of 1920 has now given Courts 
full power to decide the merits of the claims of third parries and 
in future the plea that the Insolvency Court has no junsdiction 
to investigate the alleged title of a third person would be obviously 
untenable, Gangadhar v Sridfiar, 61 Ind Cas 589 Under section 
4 of the Provincial Insolvency Act the Insolvency Court can deal 
with and decide questions of title as between an Official Assignee 
and a stranger with reference to property which is claimed by the 
Official Assignee as the insolvent s and which on the other hand, 
^0 claimed by the stranger as hts Fool fCtiman v Khirod Chandra 
C W N 502 The Insolvency Court can not onlv set aside 
ations by the insolvent, but also alienations from the insol- 
t’s transferees if their invalidity was consequent upon the 
tdity of the insolvent's alienation and they did not raise 
ndent considerations, 35 LW 24 (notes) Where an estate 
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has devolved on insolvents by inheritance and there are creditors 
of the deceased and also creditors of the insolvents, the question 
of pnonc> between the two has to be decided by the Court of 
Insolvency Under section 4 (1) the powers of the Court of Insol 
vency arc very wide and do not in any way militate against sec 28 
(2), Shanloir lull v Mohammad Umail. 28 A L J 989 125 I C 28 1930 
AIR (All ) 552 It has been held that where property subject to 
sev eral mortgages has been sold by the Receiver w ith the consent 
of the mortgagees and in the distribution of the sale proceeds disputes 
arise as to priority between mortgagees, the Insolvency Court has 
jurisdiction under sec 4 to decide the dispute, Sardari Lai v S/uv 
Ram, 1211 C 181 1930 A I R (L)98 Where an Official Receiver 

applied to the Insolvency Court for a declaration that a certain 
sale deed in favour of the respondent was fictitious and that the 
real owner of the property comprised in the sale deed was the 
insolvent, and it was proved that the insolvent was the real pur- 
chaser and the name of the respondent was merely inserted in 
the sale deed in order to defeat creditors, it was held that the 
Insolvency Court could go into the facts and ascertain the true 
ownership of the property m question ynder the powers conferred 
by sec 4, Provincial Insolvency Act and declare that the property 
though standing in the name of the respondent formed part or the 
property of the insolvent and vested m the Official Receiver and 
could tie distributed amongst the creditors O M Cfiicne v 
Kishun Prasad, 1935 ALJ 1158 I935 AWR 1118 159 1 C 616 
1935 AIR (All) 982 

Jurisdiction to decide questions ‘*of any nature whatsoever.” 

The expression “o/ any nature whaisoet er’ m S 4 has to be read 
ejusdem generis with the first expression, viz , questions of title or 
priority, Gopi^hai v Chapsi Purshaoam, 59 B, 161 36 Bom L R 
1236 151 I C 566 1935 AIR (B) 80 The term * or of any nature 
whatsoever’ in S 4 is very vvide one It must however be read 
in conjunction with the earlier part of the section which refers 
to questions whether of title or prlonty and with the opening 
words of S 4 “Subject to the provisions of the Act”, in other w ords 
the term “or of any nature whatsoever* must be subject to the 

tation to orders not speci 

V Ashrafi Lai, 1937 ALJ 

V fCishori Lai, I L R 19 L 

4 covered only questions 

such as disputes between the debtor’s estate represented by a receiver 
on the one hand and the claims of one or all of his creditors on 
the other together with other questions of pnonty or title In order 
that S 4 might apply, it is necessary that there must have been a 
contest betw een the debtor’s estate and the general body of credi 
tors The expression “of any nature whatsoever” In sub section 
(1) of S 4 had to be read c/usdem generis w ith the first expression 
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that IS “questions of title and pnonty” and such questions of title 
and pnonty could arise only after adjudication was made. That 
IS to say, ordinarily where a debtor presents a petition the Insolvency 
Court will ask for proof as to his right to do so and is entitled to 
go into that question but it does not follow that it is a final deci- 
sion on any question then arising and will act as res ]iidicata under 
S 4 of the Act 


Jurisdiction to enquire into Mesne Profits. 

When on the insolvency of a person the transfer made by him 
in favour of a person has been annulled, the Insolvency Court 
has, under S 4 junsdiction to enquire into the mesne profits payable 
by the transferee of the insolvent, Kisfuinlal ShcoJcamn Maruadi v. 
Dinoji Zamaji Marathe, 1938 AIR (N) 50 
Jurisdiction to decide questions of title between Purchasers. 


Where certain property is sold by the insoK cnt to a stranger 
more than three years prior to his insolvency, the purchaser gets an 
absolute title to the property against the Official Receiver and the 
sale 18 unimpeachable If the Official Receiver subsequent to the 
insolvency sells the same property to another ignoring the prior 
sale and dismisses the claim of the prior purchaser, a question of 
title arises m insolvency as between the two purchasers, and the 
Insolvency Court, if it deems it expedient to decide it for the pur- 
pose of ’ - L decide that question 

under 8 , Ka^afiho Nadaluar v. 

Ramosu . * * ' . W 650 1936 M W N. 

1209- 1936 AIR (M) 955 


Jurisdiction to decide questions as to partnership. 

In The Dinaypore Banking and Trading Co Ld v Probhash Chandra 
Sen, 56 CL]. 440 142 1 C 484 1933 AIR (C) 151, the District 

Judge refused to adjudicate a person insolvent as a partner of a 
firm In appeal the High Court held that section 4 of the Provin- 
cial Insolvency Act empowers the District Judge to decide all 
questions whether of title or priority or of any nature whatsoever 
and whether involving matters of law or of fact, which may arise 
m any case of insolvency coming within the cognisance of the 
Court or which the Court may deem it expedient or necessary to 
decide for the purpose of making a complete justice or making a 
complete distribution of property. Section 4 of the Provincial 
Insolvency Act read with sec. 75 and Schedule 1 of the Act confers 
a nght of appeal to the aggrieved party m a case m which an order 
dismissing the petition of a creditor to include certain persons as 
debtors has been made by the District Judge. 

Jurisdiction to order refund. 

In O^cial Receiier, jHlIunJer v. Lahhu Ram, 14 Lah 724, the 
question arose as to whether the Official Receiver is entitled to' the 



S.4.] 


RIGHTS OF SECURED CREDITORS 


43 


assets realised b\ a creditor m execution of his decree against the 
insoK ent and whether It arises in an insolvency case It was held 
overruling Dm Mofiflinmad \ Tarachand, 1930 A I R (L) 39, that 
sec 4 of the Insolvencv Act applies and the Insolvency Court has 
full power to decide the question and in fact should decide this 
question which anses directly out of the insolvency proceedings 
before it Sec 52 applies to a state of affairs antecedent to what 
is contemplated by sec 51 (1) of the Act It is laid down in sec 
51 (1) that the Official Receiver is entitled to the assets m question 
It IS enacted in sec 4 that the Insolvency Court shall have full 
power to decide all questions of any nature whatsoever arising 
out of the insolvency Surely this was one of them, and it was 
the duty of the Insolvency Court to decide the questions and to 
direct the creditor to pay to the Official Receiver the money realised 
by him in execution of his decree against the insolvent, and the 
order will have the force of a decree 

Rights of secured creditors how far affected by section 4. 

Section 16 (5) of the old Act which is section 28 (6) of the 
present Act provides that nothing’ m this section shall affect the 
power of any secured creditor to realise or otherwise deal with his 
securit ' ” 

or dea 

28 (6) .... 

poceedings and free to choose his own remedy in realising or other 
wise dealing with his security Under section 4, however, it is quite 
within the competence of the Insolvency Court to question the 
validity or otherwise of the security of the secured creditor and the 
order of the Insolvency Court regarding the validity of his security 
shall be binding on him and shall be final and res Judicata, Barra 
Begttm v Babit Sheo Norain, 1923 AIR (All ) 293 The secured 
creditor’s freedom of choice under section 28 (6) therefore seems to 
have been affected by the present section Moti Ram v Roudell, 21 
A L J 32 1923 AIR (All ) 159 Under the Provincial Insol 

vency Act, when a person claims to be the secured creditor of an 
insolvent he has to prove his claim and may be required to do so in 
the insolvencv proceedings For such an order to be made, it is 
not imperative that the Receiver should file a regular petition in the 
nature of a plaint or that there must be at first an enquiry under 
secs 53 or 54 The Receiv cr of the estate of an insolvent wanted 
inspection of some ornaments deposited with a bank, but the latter 
refused permission on the ground that these were the secunty for a 
loan they had advanced and they were secured creditors TTie Judge 
thereupon directed the bank to prove their claim and granted an 
mrenm injunction against selling the ornaments It was held that 
the orders made w ere proper orders Under the wide powers given 
bv sec 4 of the Provincial Insolvency Act, the Judge had ’ 
tion to make the orders he did although there had been no entj 
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that IS “questions of title and priority” and such questions of title 
and priority could arise only after adjudication was made. That 
IS to say, ordinarily where a debtor presents a petition the Insolvcncv 
Court will ask for proof as to his nsht to do so and is entitled to 
go into that question but u does not follow that it is a final deci- 
sion on any question then arising and will act as res Judicata under 
S 4 of the Act 


Jurisdiction to enquire into Mesne Profits. 

When on the insolvency of a person the transfer made by Kim 
in favour of a person has been annulled, the Insolvency Court 
has, under S 4 jurisdiction to enquire into the mesne profits payable 
by the transferee of the insolvent, Kishanlal Sfieokaran Maruadi v. 
Dmaji Zamajt Marathc, 1938 AIR (N) 50 


Jurisdiction to decide questions of title between Purchasers. 

Where certain property is sold by the insolvent to a stranger 
more than three years prior to his insolvency, the purchaser gets an 
absolute title to the property against the Official Receiver and the 
sale IS unimpeachable. If the Official Receiver subsequent to the 
insolvency sells the same property to another ignoring the prior 
Bale and dismisses tKe claim of the prior purchaser, a question of 
title arises in insolvency as between the two purchasers and the 
Insolvency Court, if it deems it expedient to decide it for the pur- 
pose of doing complete lustice, has power to decide that question 
under s 4 of the Provincial Insolvency Act, Ko'iapha Nadnliwir v 
Rdmasitami Chellinr, 71 M L ) 656 44LW 650 1936 MWN. 
1209. 1936 AIR (M) 955 1930 M w iv. 


lutUdiction to decide questions as to partnership. 

In The pimypwe Banking ondTruding Co U V Prothash Chandra 
Sen, 56 C L J 440 142 I C 484 1933 A I R (C.) 151, the District 

ludge refused o adjudicate a person insolvent as a partner of a 
htin In appeal the High Court held that section 4 of the Provin- 
cial Insolvency Act empowers the District Judge to decide all 
questions whether of title or prions or of anv nature whatsoever 
and whether invoivmg matters of law or of fact, which may arise 
m any case of insolvency comme within the cognisance of the 
Court or which the Conn may deem ,t expedient or necessary to 
decide for the purpose of makmg a complete justice or making a 
complete dqtnbution of ptopeit. Section 4 of the Provincnl 

InsoKency Act read with sec. 75 and Schedule 1 of the Act confers 

a tight of appeal to the aggrieved patty m a case in which an order 

fcXs'teS bt tLi “ 

Jurisdiction to order refund. 

In O/ftial Rcceiter, /ullunder v Labhu Ram, 14 Lah 724 the 
question arose as to whether the Officul Receiver is entitled to the 
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assets rcili<cd bv a creditor m execution of his decree apamst the 
msoKent and whether It arises m an insolvency case It was held 
overrulinp Dm Mohammdf \ Tarachand 1930 A I R (L ) 39 tint 
sec 4 of the Insolvency Act applies and the Insolvcncv Court has 
full power to decide the question and in fact should decide this 
question which arises directly out of the insolvency proceedinRs 
before it Sec 52 applies to a state of affairs antecedent to what 

is contemplated by sec 51 (1) of the Act It is laid down in sec 
51 (1) that the Official Receiver is entitled to the assets m question 
It IS enacted in sec 4 that the Insolvency Court shall have full 
power to decide all questions of an> nature whatsoever aristnc 
out of the insolvency Surely this was one of them and it was 
the duty of the Insolvency Court to deciae the questions and to 
direct the creditor to pay to the Official Receiver the mone^ realised 
by him m execution of his decree against the insolvent and the 
order will have the force of a decree 


Rights of secured creditors how far affected b> section 4 

Section 16 (5) of the old Act which is section 28 (6) of the 
present Act provides that nothing in this section shall affect the 
power of any secured creditor to realise or otherwise deal with hts 

Security in the same manner as he would have been entitled to realise 
or deal w ith it if this section had not been passed Therefore section 
28 (6) leav es the secured creditor quite independent of the msolv ency 
poceedmgs and free to choose his own remedy in realising or other 
wise dealing with his security Under section 4 however it is quite 
within the competence of the Insolvency Court to question the 
validity or otherwise of the security of the secured creditor and the 
order of the Insolvency Court regarding the validity of his security 
shall be binding on him and shall be ^J^d res Judicata Barra 

Begum V Babu Sheo Naratn 1923 AIR (All ) 293 The secured 
creditor s freedom of choice under section 28 (6) therefore seems to 
have been affected by the present section Mow Ram v Rov.dell 2l 
ALJ 32 1923 AIR (All) 159 Under the Provincial Insol 

vency Act when a person claims to be the secured creditor of 
insolvent he has to prove his claim and may be required to do so m 
the insolvency proceedings For such an order to be made it ^ 
not imperative that the Receiver should file a regular petition m the 
nature of n plaint or that there must be at first an enquiry under 
secs 53 or 54 The Receiver of the estate of an insolvent wanted 

inspection of some ornaments deposited w ith n bank but the latter 

refused permission on the ground that these vv ere the «ecur^ for a 
loan they had adv anced and they were secured creditors The Judge 
thereupon Hirected the bank to prove their claim and j^nted an 
interim miunction against selling the ornaments It was held that 
the orders made were proper orders Under the wide ^wers pwe„ 
hy sec 4 of the Prov incial Insolvency Act the Judge had jurisdje 
ffon to make the orders he did although there had enquuy 
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or proceeding under sec 53 or 54 nnd no formal petition by *e 
Receiver TKe Lnxmi Industrial Bank v Dmesh Chandra 33 
1053 32 C W N 427 1928 A I R (C ) 609 It is quite clear thnt 

the Insolvency Court would have lurisdiction to dispose of a 
arising between an insolvent and a creditor even though the ^ 

wis a secured creditor w hen the question related to the amount o 
the debt Sardan Lfliv Shu Ram 1211 C 181 Where a mortgagee 
in possession instead of keeping out of the insolvency proceedings 

of his mortgagor nnd realising his security by means of a suit or oy 
other means ngreed to have the property sold by Insolvency Court 
and purchased the same himself retaining his lien on the sale 
proceeds he must suffer any cla mants to raise objections and to 
have them adjudicated upon under section 4 before the sale m 
his favour is confirmed Daulat Chand v Jugal Kishore 32 P L R 

254 130 IC 333 1931 AIR (Lah ) 3 

Extra territorial jurisdiction 


Proceedings under sec 4 are not restricted to the decision 
title to property within the tertitonal jurisdiction of the Court 
Quest on which arose for consideration m O^cial Receucr v Jonkioai 
114 IC 112 1929 AIR (S) 135 was whether an application 

under sec 4 by the Receiver for a declaration that a house at 
Amritsar was the property of the insolvent would he m the Insol 
vency Court in Smd It was contended that the Court had no 
jurisdiction to entertain the application inasmuch as under sec 5 
the Insolvency Court having the same powers as under the Civil 
Procedure Code had no territorial jurisdiction at Amritsar The 
only Court which would have jurisdiction under sec 16 (4) C P C 
would be the Amritsar Court It was held that sec 5 is subject to 
the other provisions of the Provincial Insolvency Act and clearly 
the provisions as to the place of suing m the C P C do not apply 
to proceedings under the Provincial Insolvency Act as sec 11 which 
gives the Court its jurisdiction m insolvency matters is not at all 
m accordance with those provisions Moreover the whole of the 
insolvent s property whether within or without the territorial juris 
diet on of the Court vests under sec 28 (2) m the Court or its 
Receiver Proceedings under sec 4 are therefore not restricted 
to the decision of the title and property within the temtonal 
jurisdiction of the Court 

Jurisdiction is subject to the provisions of the Act 

What exactly is meant by the expression subject to the 
provisions of the Act is illustrated in the case of Chittammal v 
Ponnusuami 49 Mad 762 In that case it was pointed out that one 
of the provisions to which sec 4 is subject is the proviso to sec 
56 cl (3) and that therefore the Court cannot direct any person 
to deliver up property m his possession to an official Receiver unless 
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the msoKcnt IS entitled on the date of the application under sec 
56, to the immediate possession of the property and if n title, how 
c\er flimsy is set up by the person m possession the Court cannot 
act under that section, but that it is open to the Court on a 
proper applicanon being made under sec 4, to try the issue whether 
the insoKent is entitled to the property or not The expression 
‘subject to the pro\ isions of this Act with which the section opens 
restricts the power conferred by the section only to this extent 
that It may not be exercised in any such manner as would be m 

conflict w uh any provision of the Act” Sree Sree Radha Krishna 

Thakur \ The Official Receiier, 59 C 1135 36 CWN 492 

56 CL I 446 1932 A I R (Cal) 642 The words subject to the 
provisions of this Act in sec 4 mean excluding questions 
otherwise provided for by the pro\ isions of this Act ’ Alaginsiibba 

Nolle V Ojjiciol Receuer, Tinncie/N, 54 Mad 989 61 ML] 820 
132 I C 641 1931 A 1 R (M) 745 

The provisions of sec 4 must be limited to the exercise of 
junsdiction of the Court over the properties of the insolvent which 
vest in the Court or the Receiver under sec 28 (2) that i«, the 
property which belongs to or is vested in the insolvent at the 
commencement ot the bankruptcy proceedings or which is acquired 
by or devolves on him before his discharge Where therefore, 
a gift made by the insolvent is valid the property gifted cei«es 
to be the property of the insolvent and no order under hc 4 
can therefore be passed against such property Raj/ulcfl v 
Susfiil CWm Micro. 11 PLT 138 124 I C 639 1930 AIR 

(Pat) 305 Sec 4 expressly provides that it is subject to the other 
provisions of the Act and sec 68 of the Act provides that an 
application to set aside the order of the Official Receiver «houUI 
be made withm 21 days Jai Kij/ian Dass \ Cfiirncfi Din 1935 AIR 
(Lah ) 60 

Jurisdiction is not subject to the provisions of see. 53. 
Section 4 (1) provides ‘subject to the ptoviMons of this Act 
the Court shall have full power to decide all questions whether 

title or priority Mukherji J m interpreting tins ^eaicn )«1J 

m Hun Chand \ Mon Ram 48 All 414 24 A L 1 495 o4 I< 
429 1926 AIR (A ) 470 that an InwiRtno Coert } , . 

jurisdiction to entertain an application of the Rtceivcr to d < ' ft 
an ostensible transfer void withm the meaning of «ec t 

Insolvency Act if the transaction took place more then o 
before adjudication Hc must seek his remedy bv cn r i 

CIV il suit under section 53 of the Transfer of Propem Ar- ^ ^ 

4 is subject to the provisions of «cction 53 Sj >• .— 

Prasad \ Central Na;ir Rai Barilie, 1936 O WjsT 9- 

that transfer more than two >cars old cm not be ->1 i 

5 4 of the Provincial Insolvency Act. The qv,»-- v r 

an In|oI\ cncy Court can try a question of title r.-iy ’ , 
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of a transfer which took place more than two years pnor to the 
adjudication having regard to the provisions of sec 53 of the 
Provincial Insolvency Act was referred to n Full Bench in Hayi 
Anwar Khan V Mohamad Khan 51 AU 550 (F B ) 27 A L) 155 
113 IC 819 1929 AIR (All) 105 and it was decided that sec 4 
deals with jurisdiction and this jurisdiction will be circumscribed 
only by such subsequent sections as deal with junsdiction of the 
Court Sections 53 and o4 do not deal with the jurisdiction of 
the Insolvency Court but only lay down rules as to the manner 
in which evidence should be considered m certain cases arising 
m that Court Those sections therefore do not control the 
provisions of sec 4 though section 56 does An Insolvency Court 
can try a question of title raised on the basis of a transfer which 
took place more than two years prior to the adjudication ‘ Sec 
53 does not control or restrict the jurisdiction conferred upon 
the Court by sec 4 to decide all questions of title Ram Ditta Mai 
v The Offiaal Receiver Lahore 15 Lah 294 35 P1 R 271 147 

1934 AIR (h) 365 In Sycd Mahomed Routher v 
Official Receiver Coimbatore 1936 M W N 852 168 I C 87 1937 
AIR (M) 32 It has been held that Ss 53 and 54 do not limit or 
restrict the junsdiction conferred upon the Insolvency Court by 
8 4 to decide all questions of title which arise in case of 
insolvency Accordingly the Insolvency Court his junsdiction to 
decide the validity or otherwise of the registration of a deed of 
transfer executed by the insolvent 

InAmyadAliv Hand Lol Tandon 123 1C 217 1930 AIR (O) 
314 the transaction under consideration was a release bv the 
insolvent made more than two years before the date of adjudication 
In considering the transaction the learned Judges observU We 
cannot accede to the argument of counsel that a deed of release 
accompanied by mutation and transfer of possession is not a 

transfer It may have been a fraudulent transfer m order to defeat 

the creditors of the transferor but it is nonetheless a transfer It 
vyas therefore on a finding that there had been a transfer that 
the learned Judges held that sec 53 applied and that it could not 
be avoided if made more than nvo years before the adjudication 
They however distinguished the decisiori of the Calcutta High 
Court in Fool Kiiman i/assi V KfUTod Cnandra Das 31 CWN 502 

a case in which the 
there had been no 

1 1 r r r ^ 3rinual the transfer 

This decision theretore is in favour of the view that in benami 
transactions the limitation of two years imposed by section 53 does 
not apply, and the Court can deade the question under section 4 
even if the transaction took place more than two years before the 
presentation of the petition m insolvency From this it follows (i) 
that sec 53 deals with a real transfer of property made by the 
insolvent whereby title has passed ftnm the insolvent to the ians 
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ferce , (Ii) that sec 4 is controlled by sec 53 only m respect of real 
transfers made by the insoKent , (in) that where a transaction 
entered into by the insolvent IS challenged as beinB henami, that is, 
no transaction at alt in the eye of law, the Insolvency Court 
has complete jurisdiction to deal with the question and its junsdic 
IS not controlled by the limitations imposed by sec 53 Cisesuar 
Choudfiun \ Kanfiai Singh, 11 Pat 9 13 P LT 298 1932 A I R 
(Pat ) 129 , Mflida Ram v Jagan Nath, 123 I C 539 1930 A I R 
(Lah ) 180 


It IS improper to hold that section 4 supersedes sec 53 and that 
a Court can set aside a transfer which has been made more than 
two years before adjudication This rule must however, be con- 
fined to cases where there has been a transfer and it has no apphea 
tion where the transfer was intended to be inoperative from the 
beginning and the insolvent had remained in possession of the 
property, Abu! Hasan Khan v Rajbir Prasad SOWN 147 131 I C 

433 1931 AIR (0)124 The power given by sec 4 is expressly 
stated to be subject to the provisions of the Act If the other 
provisions of the Act authorcc the determination of any question 
raised, the power given by sec 3 is not invoked and no decision is 
given under that section Ramchandra v Ramcbandra 27NLR 179 
134 IC 687 1931 AIR (Nag) 153 (FB) See 53 of the 

Provincial Insolvency Act only protects voluntary transfers made 
before and in consideration of marriage or made m good faith and 
for valuable considerations and other proper and valid transactions 
entered into more than two years before the presentation of a peti 
non in bankruptcy It has no application to fictitious transactions 
Under sec 4 the Insolvency Court has jurisdiction to decide whether 
the transaction was valid or fictitious Musset Sanjirat v Ram 
CbandarGupia 33 P L R 669 143 I C 630 1933 A I R (Lah) 197 

Jurisdiction to annul transfers more than two years old. 

Section 4 of the Provincial Insolvency Act 1920 does not for 
the first time confer T new power on the Insolvency Court It is 
only declaratory of the pre existing law By the enactment of sec 
tion4the nsolvency Court IS not merely confined to consideration 
of any t ansaction within two years as provided in section 53 but to 
any tramet on whether before or within two years from the date of 
adjudication which has the effect of putting the property benami and 
not available to CTeditors Kachu Mahomea Th«Tago„ ^ Sankamlmga 

I"* 1921 M W N 236 MLW 

508 62 Ind Cas 495 


Sections 36 & 37 of the old Act. Ill of 1907, ( now sections 53 &. 
54)areonly rules of evidenceor speaal rules of substantive law 
applicable to particular kinds of transfer by the insolvent, and apart 
from the provisons of these sections the Court had power to*" 

enquire inro the real existence of an alleged secured debt m favour 
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of a transfer which took place more than two v ears pnor to the 
adiudication having regard to the provisions of sec 53 of the 
Provincial Insolvency Act was referred to a Full Dench m tta;i 
Anwar Khan V Mohamad khan 51 All 550 (F B ) 27 AL) 155 
113 1 C 819 1929 AIR (All ) 105 and it was decided that sec 4 

deals with lurisdiction and this jurisdiction will be circumscnbed 
only by such subsequent sections is deal with junsdiction of the 
Court Sections 53 and o4 do not deal with the jurisdiction of 
the Insolvency Court but only lay down rules as to the manner 
m which evidence should be considered in certain cases ansing 
in that Court Those sections therefore do not control the 
provisions of sec 4 though section 56 does An Insolvency Court 
can try a question of title raised on the basis of a transfer which 
took place more than two years prior to the adjudication Sec 
53 does not control or restrict the jurisdiction conferred upon 
the Court by sec 4 to decide all questions of title Ram Data Mai 
V The O^iciai Receiver Lahore 15 Lah 294 35 PLR 271 147 

IC 1026 1934 AIR (L) 365 In Syed M ihomed Routhcr v 

Official Rcccncr Coimhatore 1936 M VC N 852 168 I C 87 1937 
air (M) 32 It has been held that Ss 53 and 54 do not limit or 
restrict the jurisdiction conferred upon the Insolvency Court by 
8 4 to decide all questions of title which arise m case or 
insolvency Accordingly the Insolvency Court has jurisdiction to 
decide the validity oc otherwise of the registration of a deed of 
transfer executed by the insolvent 

In Am/ad Ah V Hand Laf Tandon 123 I C 217 1930 AIR (O) 
314 the transaction under consideration was a release by the 
insolvent made more than two years before the date of adjudication 
In considering the transaction the learned Judges observed We 
cannot accede to the argument of counsel that a deed of release 
accompanied by mutation and transfer of possession is not a 
transfer It rnay have been a fraudulent transfer in order to defeat 
the creditors of the transferor but it is nonetheless a transfer It 
was therefore on a finding that there had been a transfer that 
the learned Judges held that sec 53 applied and that it could not 
'' the adjudication 

e Calcutta High 
31 CWN 502 

with with a case m which the 

trans ^ t:hat there had been no 

trans ired to annual the transfer 

This decision therefore is m favour of the view that in bcnami 
transactions the limitation of two years imposed by section 53 does 
not apply and the Court can decide the question under section 4 
even if the transaction took place more than two years before the 
presentation of the petition m insolvency From this it follows (i) 
that sec 53 deals with a real transfer of property made by the 
msoU ent whereby title has passed from the insolvent to the fran? 
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fr-ee (i ) tna- »<x 4 u br <0. 5J crJr irt nr'pect c* re^il 

transit-, r-ade h sHe <uj t-a* tv^cnr a t-a-Nj^ticn 

wite*td into K the i''«oN'e^' t» s.^aIIenjKvi as betav: iv“-a— „ that i> 
no t-an«a(non at all ir c--* e*ie c* law tre In-oK-erci Court 
hai co-nple'e ja-iid cric’' to >--*aI w tr f'e que^-'c-i and i-v jurr>dn.- 
u no- conr’oHed H f"* E’^ trspo-sfti b% j3 r 

Choud^urt \ Kar^^ S'” • ll Fa” 15 PU.T lOo’ AJ R 

(Pat.) 129 U.-” 123 IC Sa^ 1030 AIR 

(Lah) ISO » ^ air 

It IS inp-oper to ho’^ t-‘a* '«r'C”i ■* <wpc-sjiiir< <<n: 53 a-jj 
a Cou”T can «et as de a r'ar *■*” wm<.n ha« been made more th-xn 
>c2rs before adjui cation Tht. rule tnu<* Koweser, be con- 
fined to ca«e$ S', here the*^ ba^ been a cnm<fe- and r ha« no apphcn 
non wbe-e the rrans*^?” was ir'ended to be inoperanse from the 
negmnmc and the in<o’\-en' had remained m po'Sev* on of the 

property Abu' Hajv.n kb-- v fU/rt” Prns-J {* O \\ A 147 131 I C 
433 1931 AIR (O ) 12-i Th- power gnen bv «ev 4 ts e\presNK 
stated to be subject to the p-ovisions of the Act If the other 
pro\ns ens of the Ac” autho-uejthe dnenmnanon ot an> question 
taised the pots er pi\en fcT <ec 5 i' not in\oked and no dea ion Is 
P'en under that «ecnon {L.’-^hL.rJr \ Rim,A.ndrt 27 NX R 170 

134 IC 6S7 1931 AIR (Nag) 155 (F3 ) Sec 53 of the 

Protnncial In«ol\eno Act onh pn?tect> voluntary transfers mnde 
«foTe and m cons deranon of manage or made tn good Htth and 
for valuable considerations and o*he- proper and tranvactions 
entered into more than two >ear> before r 

tion m bankrupro It has no appUcar 
Under sec 4 the In^ohenc) Court ha< 

the transaction was vah4 O” fierttoux vi:i«~ Nn/rr t \ R/im 
CharuLxr Cupta 33 P LR 669 145 I C 6j 0 1953 A I R (Lah ) 19? 

Jurisdiction to annul transfers more than two >ears. old 

Section 4 of the Provincial In^olvcno Act 1920 does not for 
the fir«t time conf“r ”» new power on the Insolvency Court Ir 1 
only declaratory of the pre-eti<nnc law By the enactment of sec 
tion4the nsolvency Court Is not merely confined to consilention 
of any t ansaction w thmtwoyears as provided in vrction 53 but tn 
any tran«ct on whether before or within twoyearsfrom the date of 
adjud cat on w hich has the cF^t of pumng the propertv her im. 2 
not available to creditors Ko.lm Mahomed T^ra-tm v SarLir ; 
MudaW44Mad 524 40 M LJ 219 1921 M\X\ ->36 u 1 vv 
50S 62 Ind Cas 49? 

Seaions 36 &. 37 of the old Act III of 1907 ( now secnons a3 k. 

54 ) are only rules of evidence or spccul rules of subsrannve J 
applicable to pan cular kinds of transfer by the insolvent and a- 
from the provisons o*^ these secnons the Court had rower' » 
tnquire into the real existence of an alleged secured debt m fav 
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of a particular scheduled creditor of the insolvent The preponder- 
ance of authority was in favour of holding that under Act 111 of 
1907 the Court in the exercise of its insolvency jurisdiction could 
not decide questions relating to adverse claims by or against third 
parties The law enunciated m secs 36 and 37 was not a part of 
the general law and was to be applied only in ca«es which came 
before the tribunal exercising powers conferred by the Insolvency 
Act A comparison of the terms of section 53 of the T P Act with 
the terms of sections 36 and 37 of Act III of 1907 will make the 
point clear A settlement made by a preson whose solvency is 
beyond question but who, owing to unforeseen circumstances, 
becomes an insolvent within two years of the date of the settlement 
cannot be set aside under the general law which is contained in 
section 53 of the T P Act But it can be annulled under section 
36 of Act III of 1907 Sections 36 and 37 enact rules of substan 
tive law for Insolvency Courts Sections 36 and 37, now 53 
and 54, do not deal with the jurisdiction of the Insolvency Courts 
and the jurisdiction which the Court possesses under other sections 
of the Act IS not affected by anything contained m these 
sections Dronadula v Ponaicnira 45 MLj 105 1923 MWN 

306 82 Ind Cas 805 1923 A 1 R (Mad ) 641 The Official 

Reccaer, West Godaterjv Sagirayu Subbayyo 1933 MWN 206 37 
LW 508 

Sections 53 and 54 of the Provincial Insolvency Act do not limit 
or control the jurisdiction confeted on the Insolvency Court by 
tie which arise in cases of insolvecy, 
Recctier Coimbatore 1936 MWN 
1. (M) 32 In O^ictal Recener \ 
Tmhdas Meuaram 97 I C 321 1927 AIR (S ) 66, it was held 

that the fact that the application as one under sec 53 is time 
barred dose not prevent the Official Receiver from having recourse 
to sec 4 The section is extremely wide and empowers the Court 
to decide all questions whether of title or priority or of any nature 
whatsoever, and whether involving matters of law or fact which may 
arise m any case of insolvency or which the Court may deem it 
expedient or necessary to decide for the purpose of doing complete 
justice or making a complete distribution of property in any such 
case It IS doubtless true that section 53 prescribes a period of 
2 years for the entertainment of an application to set aside certain 
transfer including those referred to above But it cannot even for 
a moment be contened that the Legislature by enacting this section 
impliedly intended to deprive the debtor or the creditor, as the case 
may be of their right to have such transfers set aside by instituting 
a suit before an ordinary tribunal within the longer period of 
limitation prescribed by the Limitation Act If that be so there is 
no reason why the same relief should not be afforded to them by the 
Insolvency Court under sec 4, AtTnaram v Dayaram, 1929 AIR, 
(S)94 115 1C 330 
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The InsoUency Court now has full power to declare, even 
though It be at the instance of the Receiver, that certain property 
belongs to the insolvent and that any other person, who is putting 
forward a claim to it, is not really entitled to it This by no means 
implies an annulment of a voidable transfer within the meaning of 
sec 53 The 1 mitation of two years prescribed under sec 53, is 
applicable to all cases where the transfer when originally made, was 
a good transfer of property though it was subject to an option of 
avoiding it to be exercised by the Receiver But such a transfer is 
only voidable and not void, and remains good so long as it is not 
annulled by the Court On the other hand, a transfer which is 
wholly fictitious from the very beginning is of no effect and does not 
require to be annulled All that the Court has to do in such a case 
is to decide that It IS void which decision will bmd the claimant 
to the property as if it were by the ordinary Civil Court Han Chand 
v Moti Ram 48 All 414 94 I C 429 1926 A I R (A ) 470 24 

ALJ 495 Musstt Basant Bai v Ram Rao, 15 NLJ 85 141 IC 

667 1934 AIR (N) 47 In the Full Bench case of Ha/i Anuar 

Khan v Mohammad Khan 51 All 550 (FB) 27 A L] 155 
113 IC 819 1929 AIR (All) 105 it was held that sec 4 

deals with jurisdiction and this jurisdiction will be circumscribed 
only by such subsequent sections as deal with jurisdiction of the 
Court Sections 53 and 54 do not deal w,th the jurisdiction of 
the Insolvency Court but only lay down rules as to the manner 
m which evidence should be considered m certain cases arising 
m that Court Thojc sections therefore do not control the pronjions 
of sec 4 though sec 56 does An Insohency Court can try a question 
of tide raised on the basis o/a tram/cr which took place more than tuo 
years prior to the adjudication Sec also Srec Sree Radha Krishna 
Thakur \ The Ojficial Rcccuer 59 Cal 1135 56 CLJ 446 36 

C W N 492 1932 AIR (Cal ) 642 When a transfer is made by 

a person more than two years before his adjud cation as insolvent 
It can be set aside under S 4 of the Act and not under S 53 and 
the Insolvency Court can deal w ith the question according to the 
same pnnciplcs which would have governed a suit for avoidance 
of the transfer under the ordinary law Basharai Ah v Ram Rattan 
1938 A I R (L) 73 Sec 53 of the Provincial Insolvency Act cannot 
apply to transfers by insolvent more than two years before 
adjudication But irrespective of S 53 the Insolvency Court 
has junsdiction to annul sham and colourable transfers executed 
by the insolvent more than two years before the date of the 
presentation of the nprhcation Raoji Dapujt v Pandarkar 
Bauachekar, 37 Bom LR, 478 157 IC6S0 1935 A I R (B) 316 

Jurisdiction to avoid transfers from transferees of 
the tnsolv ent 

Tlvc Insolv ency Court can not only set aside alienations by r’ 
insolvent but also alienations by the insolvent’s tran'fereew if*’'' 
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invalidity was consequent upon invalidity of the insolvent 
alienation and they d d not raise ndependcnt considerations 
L\V 24 (notes) If the original ahenaton is challenged and the 

subsequent alienees are also made part es the subsequent transfers 

also should be set aside if not under sec 53 at least under sec 4 
when the original transfer falls through The subsequent trinkets 
cannot have any greater validity than the or g nal transfer Dit Rnw 
Malv Hansray 1934 AIR (Lah ) 101 If once n transfer made 
by an insolvent is declared void as against the Official Receiver a 
subsequent transfer by the transferee cmnot stand and cm be 
annulled under s 4 of the Provincial Insolvency Act if not 
technically under s 53 When it is found that the ong nal transfer 
in favour of the transferee was fictitious and fraudulent and 
consequently void as against the Official Rece ver the property 
vests in the Offic al Receiver by virtue of s 28 (7) from the date of 
the presentation of the petition for insolvency and therefore 
the or gmal transferee cannot convey any saleable nterest to a 
subsequent transferee Ata Mohammad v Official Receiicr Sargodhfl 

ILR 16 L 1013 156 1C 1018 1935 A 1 R (L) 368 Where a 
transfer by an insolvent is declared void under s 4 of the Act 
by the Insolvency Court on the ground of fraud subsequent 
transfer made by the transferee of the insolvent is also 
void and cannot stand Dcii Dos v Lala Manohar Lai 1937 AIR 
(L) 323 In Hla Oyaw V v V Tim Kyau 1937 AIR (R) 369 

certain property was transferred by the insolvent to his wife about 
one year before his adjudication The wife subsequently transferred 
the same property to third person Upon an application by the 
Receiver the Court set aside the transfer as fraudulent Question 
having arisen whether the transferee of the wife who was not party 
to the proceeding was bound by the decis on it was held that 
the decision of the Court was a decision m rem and the transferee 
of the wife is bound by it But where property has been transferred 
by the transferee of an insolvent to a third party and the Receiver 
is aware of the transfer the dispute is really between the Receiver 
on the one hand and the sub equent transferee on the other and 
not between the Receiver and the first transferee who has no 
longer got any interest m the property left In order to start a 
proceeding under s 4 the application should therefore be by the 
Receiver against the person who is now chiming title to the 
property and an adjudication by the Court on such dispute would 
be final and would bar a second suit and would be binding on the 
parties to the proceeding But if the Receiver chooses to proceed 
under s 4 against the first transferee who has no mtervst left 
in the property and obtains an order against him either ex parte 
or after contest he cannot use that order as a final adjudication 
of the matter in d spute as against the real claimant of the title 
Amir AKmad v Syed Hasan ILR 57 All 900 1935 AL] 573 

155 1C 684 1935 A I R (All) 671 ■' 
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Jurisdiction to go behind the decision of a Civil Court 

Under Or XXI r 58 C PC where any claim is preferred 
to or any objection is made to the attachment of any property m 
execution of a decree on the ground that such property is not 
liable to such attachment the Court shall proceed to investigate 
the claim oi objection and under Or XXI r 63 CPC the 
party against whom an order is made by the executing court 
after the investigation of the claim may institute a suit to establish 
the right w hich he claims to the property in dispute but subject 
to the result of such suit if any the order shall be conclusive 
In Seth Sheolfll v Gindhari Lai 1924 AIR (Nag ) 361 it was 
contended that as the objection of a stranger to the attachment 
of the property in execution of a decree holder against the 
judgment debtor who was subsequently declared insolvent was 
upheld the order under Or XXI r 63 CPC was conclusive 
until It was set aside by a suit and that not having been done 
it was conclusive as against the attaching decree holder and it 
could not be asked in insolvency proceeding that the transfer by 
the insolvent was fraudulent Baker ] C observed as a matter 
of fact a suit was brought by the decree holder and has been 
decided not on the merits but on the ground that no such suit 
would he when once the debtor has been declared insolvent as 
under sec 28 of the Act no such suit could be brought without 
the leave of the Insolvency '' 

sec 53 of the Act may be 
which the creditor claims anc 

dismiss the suit on the ground that the property vv as v ested in an 
Insolvency Court and to prevent him from raising his plea in the 
Insolv cncy Court The matter is not res fudicata 

An order passed by the Insolvency Court on a petition under 
Order XXI r 58 C P C is not final under Order XXI r 63 A 
separate suit in respect of the property covered by the objection 
under Order XXI r 58 vv as maintainable Raj Ram v Jawahir Lal 
Madan Ul 26 ALJ 41 1928 A 1 R (A ) 158 108 I C 156 Sec 4 
of the Act vests in the Insolvency Court the power to decide all 
questions which the Court deems expedient or necessary for the 
purpose of doing complete justice or making a complete distribution 
betw een the parties Insolvency Courts both here and in England 
havemvanabh exercised jurisdiction of examining the proceedings 
leading up to the con«ent lecree to satisfy themselv es if such decree 
was the result of a bonafide contest betvv een the parties or not In 
rc Naramdas Simdcrdos 93IC3aI 1926 AIR (S ) 133 The 
liquidator in a voluntary winding up of a company occupies the 
same position as the tru«tee m bankruptcy and is entitled to ask 
the court to go behind a judgment obtained aga nst the compan 
It is not necessary that fraud or collusion should be shown 
sufficient if It can be shown that there ought not to have bee 
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judgment, Alimahomed Gtclam Hussein \ Tiic Dccccn Match Marm 
/actiiring Co Ltd 34 Bom LR 411 

Limits to jurisdiction 

Though It was intended to provide the Insolvency Court with 
extensive powers to decide all questions of title or priority, fact or 
law still they have not and they are not intended toha\ethe 
jurisdiction of realising debts due to the insolvent In Gobmda ^ 
GopaI,9NLR 182 it as held that the Court m the exercise of 
Its insolvency jurisdiction has no summary power of realising debts 
due to the msolyent The powers of the Court for this putpose 
(section 23 now section 58) 
And tht: powers of the Receiver ate defined section 20 (now 
secnonSS) The pow er to order an alleped debtor of the insolvent 

s tor Xe« “ ThVctttistSri 

judicially detetmuie the e-ostence ot the amount of the "debt'" ir» 

“ott tTfn u.r™'iS cKT/aitrSirtr 

by the estate See also Wanzrn, v Amnm S InH r°‘ '"e'?, tT’ 
District Judge of a district sitting as a judge of rh? TrS«f 
has no jurisdiction to pass a money decree acam^t- Court 

Rom Chandra Sahu v SahkRamSahti 52 AH 217^ 

*■'<! Ltha,‘^letpll?ed 

upon the . 

for the use 

f ilaces himSv ^ -v « *•.*,>.( uu uv to »l 

lability springs from a tortious breach of an obhairlnn ^ 
be treated as the party being m possession or cannot 

property belonging to the insolvent In such -i r--, 

Court has no power to pass a decree against thf rk a Insolvency 

Ratnv Lachmi Prasad 1930 AL] 1048 1930 A W f 

should be noted that S 4 gives the Insolvency cl \ ^ 

decide questions of the nature therein descrihlrJ povver to 

cation has been annulled After that stag? S u™ 

powers of the Insolvency Court arc limited by S ?7 

V Nemsi Ra;pa[, 1935 A I R (N) 246 J N Mimdara 

Who can take action under sec 4 

Under the Provincial Insolvency Act the pronerrv i r 

vests m the Receiver The provision of s« 4 o7rh. 
therefore be taken to authorise a creditor to proseot^^ cannot 
m regard to a conveyance executed by the msdvent 
his Jdiudicition Roiu SlmiitT Rum v Rum Cfiimt BJiaJiut 5 " ^ 

79lncl Cas 326 It is open to the Court m a nrnr,« i 

be.ua 't “ «v the 'vsue whether the msufvin" 
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IS entitled to the property or not No fcody other them the Official 
Recciier ctin move under sec 4, unless the Official Receiver is un- 
willing to act and the Court authorises a creditor or any other 
person interested in preserv mg the insolvent’s estate to act under 
that section in the mme of the Official Receiver, Chittamal v 
Ponnusuami Naicfcer. 1926 MWN 172 1926 AIR (M ) 363 23 
L\V 94 50 ML] 180 92 IC 573 Vide sec 54A, infra An 
application m insolvency made by 1 creditor under sec 4 asking 
for a declaration that a certain transaction was benarru is not barred 
by the fact that leave of the Insolvency Court was not formally 
obtained under sec 28 (2) of the Act, as the fair inference from the 
circumstances IS that the leave of the Court must be deemed to be 
given, Naravanammrt \ VcnfcaMsomrvayuIu 67 ML] 616 40 

LW 693 1934 MWN 1034 1935 A I R (Mad ) 46 
Initiation of proceedings under sec 4. 

Proceedings under section 4 need not be initiated by a plaint or 
a regular application The section is so worded that it is open to 
the Court to take proceedings suo mom In the absence of any 
plaint or regular application the proceedings are not invalid Ghulam 
Dastgir v Mohan Lai 34 P L R 1063 

Receiver’s power of enquiry under sec. 4. 

An Official Receiver m insolvency has no power to make any 
order on a claim petition filed before him, as it is not a power, 
which has been delegated to him under sec 80 of the Act If the 
claimant wants to prevent the sale by the Official Receiver of some 
property as belonging to the insolvent be should apply to the 
District judge direct to take action under sec 4 of the Act Vtlla^appa 
Chcttiar V Ramanathan ChettitiT, 47 M 446 78 1 C 1017 46 ML] 
80 (1924) M\X^N 163 19 LW 251 (1924) AIR (M ) 448 

The Official Receiver has no jurisdiction to determine a claim 
preferred to the property alleged to be insolvent’s Consent of 
parties cannot give the Official Receiver a jurisdiction to adjudicate 
on the claim which jurisdiction he does not in law possess Tlie 
remedy against an order on a claim petition passed by the Official 
Receiver without jurisdiction is not by way of appeal under sec 68 
but by mov mg under sec 4. Bala Venkatarama Cheity v Aneatha.- 
yammal, 3S LW 896 1933 AIR (Mad) 471 Where a matter 
Wi to be deevded 0.7, «va\ tbs. Oovsvx sbciwld bold v.be 
and retain the advantage of <eemg the witnesses gve evidence 
following the course of the proce^ings It should not delegate 
Its duty to a person whose mtere*t and dut^ may conflict in the 
conduct of the proceedings Krishna her v Offiual Recenvr, Tnehmo’ 
poly, 75 1 C 445 (1925) A I R (M ) 3Sl 

Law and procedure for enquiry under sec. 4. 

Sec 4 does not confer any arbitrary powers on the Insolv'c 
Court of deciding questions m any manner it thinks fit, and m 
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absence of an\ express provision in that behalf the Court is bound 
to decide disputes according to the same principles of law as an 
ordinary tribunal though its procedure may to a certain extent be 
summary Atmaram \ Da^aram 1929 A I R (S ) 94 A question of 
title under sec 4 (1) of the Provincial Insolvencv Act V of 1920 
must be tried like a regular suit after hear ng all the parties before the 
Court taking their pleadings admitting their documents and 
hearing their evidence Gham Muhammad v Lola DinancilK Pun 108 
I C 602 1928 AIR (L ) 556 An Insolvency Court has to 

administer the law under its own procedure and to decide questions 
arising m insolvency which are covered by the special proMsions of 
the Insoh ency Act where for example a trustee is given a higher 
title than the original debtor But the Insolvency Court also has to 
apply and to decide all questions of general law including such 
questions as are raised by section 53 of the T P Act In a case 
where it is alleged that the insolvent has sold his property before hts 
insolvency merely with the intent to defraud and delay ins creditors 
there ought to be full enquiry between the Receiver and the 
creditors on the one hand and the debtor and his family on the 
other as to the honafides of the transaction and m the mam the 
provisions of the C P C are applicable to such enquiry and there 
ought to be sworn testimony and the same care used with regard to 
documents and the admission and rejection of documentary evidence 
asm a suit Shikn Prasad v A^i^Ali 44 All 71 19 A L] 862 63 

Ind Gas 601 Section 4 intends that the Court in matters of 

forcible realisation of property is to act with the procedure and no 
doubt with the judicial caution of a Civil Court and the claimants 
have a right to be heard judicially and to have from the Court a 
final decision before the property is wrested from their possession 
A thorough enquiry is all the more necessary under this section as 
an order passed under it is final and binding on the parties 

A Summary order passed without any reference to this section 

cannot under any circumstances be treated as a proper and valid 
order Lacfifii v Badn Paishad 36PLR 205 1934 A 1 R (L ) 1006 

A Hindu husband and his first wife arrived at an arrangement 
under which the husband paid her palla (dowry money) promised 
payment of her maintemnce at a certain rite and gave her a house 
to live in and the first wife gave her consent to her husband contrac 
ting a second marriage which consent was necessary according to the 
rules of the caste to which the parties belonged The terms were 
reduced to a writing which was addressed to the headman of the 
caste and was signed by the parties and attested by witnesses The 
first wife took possession of the house and the husband contracted 
a second marriage Sometime afterwards the husband was adjudi 
cated insolvent and the Receiver applied to the Court under sec 
4 to recover possession of the house from the first wife It was held 
that (a) the agreement having been entered into for a valuable 
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consideration nnd performed by one pirty w is i valid one (b) that 
e\cn assuminp thit the writing required registration under sec 17 
(b) or sec 17 (2) (5) of the Indian Registration Act, the arrange 
ment m question was one which need not be in writing and would 
be pro%ed by the oral eviience of the first wife , (c) that, therefore, 
the wife was entitled to piossess on of the house Bai Bam v 
34 Bom LR 1217 

Onus 

Certain property w is attiched is being the property of the 
insolvent by the Receiver Thereupon the insolvent s wife filed an 
objection chiming the property to be her s She produced some 
evidence to prove her title and no rebutting evidence was adduced 
by the Recen er The Court considered the evidence to be vague 
and inconsistent and dismissed her claim It was held on appeal, 
that the onus liy on the Receiver to show that the property was 
the property of the msoK ent ind as he had adduced no evidence 
in contradiction of the claim the Court had no alternative but to 
give effect to it Such a claim d ffers from an ordinary suit by an 
alleged owner igamst somebody in possession and the maxim that 
the plaintiff must succeed on the strength of his own title and not 
on the weakness of his adversaries is not applicable to such claim, 
Khtttano V Bimuanlal 19ALJ 497 The burden of proving the 
fraudulent nature of an insolvents transaction lies on the Official 
Receiver 35 LW 24 (notes) Where the sons of the insolvent 
object to the sale of the insolvent s property by the Official Receiver 
on the ground that they divided from the insolvent and their shares 
should not be sold the property should not be sold before deciding 
the question under see 4 The Official Receiver has the power 
under the Act to <;bII the shares of the sons of the insolvent and 
It uou!d be /or the sons to make out that their shares arc not bound 
to liquidate the debt contracted by their father Ramasamaya/ul/u 
V Of/cial Reccitcr Godavari 23 L \V 60 1926 MWN 169 1926 

AIR (M) 360 92 1C 249 

Sub sec (2) , Jurisdiction is not exclusive 

Sect on 4 does not confer exclusive jurisdiction on the Insolvency 
Court and u cannot be said that the only remedy open to an 
aggrieved stranger is to apply to that Court Where a person has 
made no attempt to bring the matter up before the Insolvency 
Court and there is no order of that Court which can be pointed 
as amounting to a decision within the meaning of sub-cl (2) of 
sec 4 he is at perfect liberty to have recourse to the ordinary Civil 
Courts Section 6S provides a speedy remedy to w hich a recourse 
can be had if the person aggriev^ chooses to seek it But it is 
not the only remedy open to him If a person applies under 
section 6S he is subject to the time limit prescribed th 
if he w ants to enforce his cl urn in the Cu il Courts in the 
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way, nis nglltb WOUIU uc an v/iun.ai , — -r 

to a third person whose property has been taken possession or oy 
the Receiver, and who does not claim title through the insolvent, 
to treat the Receiver as a trespasser and maintain his claim in a 
Civil Court There is no provision m the Proiincial InsoUency 
Act, other than that contained m section 4 which in any way 
takes away the jurisdiction of a Civil Court to try such a suit 
Under section 4, if a question of title is actually raised by a Court 
of Insolvency and decided by the Insolvency Court the decision is 
final and the question cannot be re opened in a Civil Court by a 
suit, Maharana ICtinuar V E V Daiid 46 All 16 21 AL] 727 

77 I C 57 (1924) AIR (All ) 40 Following this case it has been 
held in Bri^moKan v Mahobir, 63 Cal 194 40 C W N 808 166 
1C 781, that even if the claim could have been made in the 
insolvency proceeding still the suit is not barred on the principle 
o/ res ;udicata, the jurisdiction of the Insolvency Court under 
s?c 4 of the Act not being exclusive 

If a stranger who is not bound to go to the Insolvency Court at 
all, invites the decision of that Court upon the merits of a claim, he 
cannot afterwards turn round and question its jurisdiction But 
where the Insolvency Court has refused to entertain and enquire 
into or adjudicate upon the rights of the stranger claimant, or the 
latter has not preferred any claim for the consideration of the 
Bankruptcy Court there is no decision by it which operates to oust 
the jurisdiction of the Civil Court to decide the matter, Deorao v 
Vichul, 1925 AIR (Nag) 363 87 1C 1000 It is true that the 

jurisdiction of the Insolvency Court is not exclusive and it is open 
to a person claiming the property attached by the Insolvency Court 
to bring a regular suit in order to obtain an adjudication of the 
merits of his claim But. if he places the matter before the Insol 
vency Court and that Court decides to determine the question its 
’ /•>' r binding 

estate on the 
an the other 

hand The only remedy open to the party aggrieved by the decision 
IS to prefer an appeal under sec 75 against it but he cannot 
re agitate the question by bringing a regular suit, Shib Naram v 
Lcichmi Naram 30PLR 533 1929 A I R (L ) 761 A transferee 

who has neglected the opportunity fully given m the Insolvency 
Court has no right of separate suit m the ordinary Civil Court to set 
aside the order passed by the Insolvency Court Where on an 
application by the Receiver under sec 53, notice was issued to the 
tnnsferee who failed to appear and the case decided ex parte and 
after his attempt to get the ex parte order set aside failed, he institu 
ted a suit in Civil Court for declaring his ownership to the property, 
It was held that the suit is barred by sec 4, Mt Kaniz Fatima v 
Naram Singh, 24 A L J 897 98 I C 1001 1927 AIR (A ) 66, 

following Mahurana fCimu-or v E V Dand, supra 
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A suit by an insolvent for a declaration to the effect that his 
land IS not saleable by the Official Receiver on account of his beinR 
agriculturist within the meaning of the Punjab Alienation of Land 
Act, IS not competent A stranger who claims the property taken 
possession of by the Official Receiver both against him and the 
insolvent can institute a suit to establish his right independently of 
sec 4 But the general scheme of the Act is such that the insolvent 
himself IS amenable so far as the question of title to the property 
or its liability to be sold is concerned only to the jurisdiction of the 
Insolvency Court He cannot invoke the aid of the ordinary Courts 
to establish his right against the Official Receiver Indeed m the 
eyes of hvv he has no interest left in his assets which vests in the 
Official Receiver, Ram Chand v Ahmad Yar, 34 P L R 31 140 I C 

808 1933 AIR (Lah ) 65 

Decision under sec. 4 is judgment in rem and res judicata. 

Under section 41 of the Evidence Act 1 of 1872, ‘n final Judg 
ment, order or decree of a competent Court in the exercise of 
probate, matrimonial, admiralty or insolvency jurisdiction, which 
confers upon or takes away from any person any legal character, or 
which declares any person to be entitled to any such character, or 
to be entitled to any specific thing is relevant It is a judgment m 
rem ” Under this section of the Evidence Acr the judgment, 
order or decree of an Insolvency Court shall be conclusive proof 
of the matters decided therein The decision of the Insolvency 
Court amount to conclusive proof as to the title in respect of the 
specific things claimed by the applicant , not merely as against 
him, but absolutely within the meaning of s 41 Evidence Act 
In other words the decision is a decision m rem and is valid against 
all persons In Hla G>au U v UTim ff^aw 1937 A I R. (R) 369, 
certain property was transferred by the insolvent to his w ffe about 
one ^ ear before his adjudication The wife subsequently transferred 
the same property to third person Upon an application by the 
Receiver the Court set aside the transfer as fraudulent Question 
having arisen whether the transferee of the wife who was not a 
party to the proceeding was bound by this decision It was held 
that the decision was a decision in rem and the transferee of the 
wife was bound by it After the sale in execution of certain property 
the judgment debtor was declared insolvent on petition presented 
and admitted prior to sale The Receiver took proceedings under 
S 4 of the Act alleging that the sale was attended with fraud 
Some > cars later, the insolv ent together w ith a creditor again applied 
under s 4 for a declaration that the execution sale was invalid and 
contended that the executing Court had no jurisdiction ro sell bv 
reason of s 52 of the Provincial Insolvency Act The prior 
contention though raised in the prior proceedings by the Receiver 
was not dealt with by the Judges in insolvency It was held that 
under s 41 of the Ev idence Act. thepnor decision, being a final 
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order or judgment of a competent Court in insolvency, had the effect 
of a judgment m rem and could not be disturbed by subsequent 
application, though, not between the same parties , that the 
Receiver not having taken any steps to appeal from the order made 
against him, and the execution purchaser having been left in posses- 
sion for some years, It was not right that the purchaser should be 
prejudiced either on behalf of the insolvent or on behalf of the 
creditors by a fresh attempt to set aside the sale which took place 
long ago after a previous attempt had fade 1 Bansi Rum \ Anancli Rcini 

Mohan 155 1 C 734 1935 AIR (Pat ) 273 The enactment of sub- 
section (2) does away with the questions of competency or juris 
diction of the Insolvency Courts and every question of title or 
priority, or fact or law, decided by the Insolvency Court must be 
held within its jurisdiction under subsection (1). and other judg- 
ments or orders made must be held robe conclusive to question 
the validity or the finality of such judgments orders or decree 
A decision under this section shall be deemed to be n decree, 
binding on the parties, Siia Ram v Bcni Prasad 47 All 263 84 

IC 790 1925 AIR (All) 221 (vide also sec 78 infra) It is 
true that there is no authority to the effect that insolvency pro- 
ceedings can be the subject of res yudicnta, but there is ample 
authority for the position that section 11. C P C is not exhaustive 
and that as stated by the Privy Council in Ram Kirbal Shttkul v 
Mt Rufi Kuan 11 1 A 3? 6 All 269 “ the binding force of such 
a judgment (that is, a previous judgment) depends not upon sec 
13 of ActX of 1877 (now section 11 of the C P C , 1908) but 
upon general principles of law If it were not binding there would 
be no end of litigation ” This is manifestly so and is especially 
applicable to insolvency proceedings Were it otherwise it would 
be impossible for any one, whose possession, of property received 
from an insolvent had been unsuccessfully impeached a^ a fraudu- 
lent transfer or preference, to be able to sell that property or even 
to enjoy its proceeds with any sense of security This is a position 
which IS clearly opposed to the principle ‘Nemo bis lexan debet' 
The Pnvy Council have reaffirmed their statement of the law in 
Hook v The Administrator General o' Bengal 48 I A 187 48 Cal 
499, and Ramachandra Roo v Ramachandra Rao, 49 I A 129 45 
Mad 320, the latter a case under the Land Acquisition Act On 
the authority of the above cases it is held that the doctrine of res 
yudicata is applicable to proceedings In insolvency Accordingly 
the dismissal of a petition under sec 54 by the Official Receiver in 
respect of a sale by the insolvent on the ground that the sale did 
not amount to a fraudulent preference was a bar to a subsequent 
petition under the same section by a creditor of the estate of the 
insolvent in respect of the same sale, Rangatiba v Rangapba, 56 
Mad 395 63 ML J 778 

If the jurisdiction of the Insolvency Court as to questions of 
title IS invoked or is assumed by the Court and the question 
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determined, the decision is binding between the parties, provided 
It IS not in conflict with any provision of the Act itself, Sree Sree 
Radfia Krishna Thakur \ Official Reccuer, 59 Cal 1135 56 CLJ 
446 36 C W N 492 A person whose property was seired by 
the Recener as that of an insolvent, could either appeal to the 
Insolvency Court or bring a separte suit to declare his title, and 
if he elects to have the dispute settled by the Insolvency Court, 
the decision of the Insolvency Court would be res Judicata, Misti 
Lai V Kanhya Lai, 66 I C 863 TTie decision of the Insolvency 
Court against an objector claiming a property attached by the 
Receiver m insolvency is conclusive and no suit lies as it is 
precluded by sec 4 Barra Begum v Babu Sfieo Narain, 1923 AIR 
(All ) 293, though in Harnam v Qanpat, ?3 Ind Cas 367 (Lahore) 
a different view has been taken 

But a judgment declining to adjudicate upon a matter will not 
operate as res judicata Qaura v Nauab Mohammad, 64 Ind Cas 
523 The decision of the Insolvency Court that a property of 
the insolvent belongs to one or other of the two claimants to it 
does not operate as res Judicata in respect of a suit on title by one 
claimant against the other for the recovery of such property, 
Hiilciimac Rai v Padam Narain, 39 All 353 

The scope of s 4 (2) is not limited to the insolvency proceedings 
only According to it the decision of the Insolvency Court is final 
for all purposes Hence a decretal debt which has been declared 
by the Insolvency Court to be fictitious m proceedings or an 
application by the judgment debtor for being declared insolvent 
to which the decreeholder was also a party can not be recovered 
by an execution of the decree The decision of the Insolvency 
Court IS tantamount to a declaration that the decree was non- 
existent and the finding is binding on the judgment debtor as 
well as on the creditor even though the insolvency proceedings 
have been dismissed Sadhu Ram v Kisbon Lai, I L.R (1938) L 535 
1938 AIR (L) 490 

Decision under Sec. 4, when not res judicata. 

An order of the Court rejecting an insolvency petition on the 
ground tint the petitioning creditor had not proved hts right to 
pre«cnt the petition "ould not operate as res judicata against the 
other creditors The other creditors having only the right to 
question the debtor as to his conduct, dealings and property, it can- 
not be Slid tint the mere fact that notices are issued to them has 
the effect of making them parties to the proceedings for all purposes 
A judgment \ icating an order of adjudication is not passed against a 
person on the ground that he w as not prov ed to be a partner of the 
insolvent firm is a negative judgment and amounts to nothing more 
tlnn holding that sufficient grounds have not been made out for 
adjudicating such person as insolvent Such a judgment does not 
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come within sec 41 of the Evidence Act, as the judgment does not 

declare that the legal character of being a partner existed and nas 

j — ' ^ that It was not proved 


ivh«hc'r° It' ,hm V Gungabtu, 22 S L R 

in'; IlfiT I The decision m oen‘ 

MadlwbKl 390 1933 A I R (CaU 

673 amply supports the above view in that case it has been neia 
following Irs/iad Hitsam v Go|>i Nath 41 All 378, that the decision 
of a judge m disposing of an application m msoKency proceedings 
that certain persons are not partners is not res jtiitcata and sec 11 ot 
the Code of Civil Procedure is no bar to a suit for determining 
whether such persons are partners or not A summary enquiry under 
s 24 as to whether a debtor is entitled to present a petition has 
nothing to do with s 4 of the Act which section only comes into 
play after adjudication in disputes between the debtor's estate 
represented by a receiver and the claims of one or all of hts creditors 
Hence it cannot be said that there has been an enquiry under s 4 
when the Insolvency Court dismisses an application of a debtor 
for adjudication on the ground that the debts are fictitious afte 
holding an enquiry under s 24 It also cannot be said that ihei 
had been a dispute between the debtor and his estate on the on 
hand and the creditor on the other and there had been any adjudici 
tion of the question which could bind them SadKu Ram v Kisfio 
Lfli, I L R (1938) L 535 1938 AIR (L) 490 


Court's power to enforce its orders under sec. 4. 

Under sec 4 the Insolvency Court has jurisdiction to decic 
questions of title arising between the estate of an insolvent ar 
a third party Thus where the Court acting under sec 53 of tl 
Act annuls an alienation by the insolvent, it can pass an ord 
under sec 4 directing the alienee to pay the Official Receiver mesi 
profits and the order can be enforced by virtue of sec 5 of the A 
as an order made by a Civil Court, The Official Assignee of Madras 
Narasinfia Mudaliar, 52 Mad 717 (FB) 57 MLJ 145, Pa^aniti 
Odayar v The Official Recetter, West Tanjore, 6l M L J 763, 19 
AIR (M ) 66 In Ramasuami Chettiar v Ramasuami Aiyang 
45 Mad 434 42 MLJ 185 65 I C 394, a question arose as 

whether a purchaser from the Receiver has right to apply to t 
Court for being put in possession of the property purchased by hi: 
The District Judge disallowed the application on the ground tb 
the Court cannot issue a delivery warrant on the application 
a stranger to the proceedings It was held that “the execution 
any order made by the Court will be regulated by the terms of si 
5 For instance, if an order for a warrant of possession is made 
favour of a Receiver or a purchaser from him the method of exec 
ting the warrant under sec 5 will be the same as that prescrib 
for the execution of a warrant issued by the Court m the exercise 
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oriRtnal civil jurisdiction The Legislature having invested the 
Insolvency Court with extensive powers under sec 4, it would 
be anomalous to hold that the Courts are powerless to give 
effect to their judgments The terms of sections, 4, 5 and 56 do 
not suggest that any such hniitation is intended ” An order passed 
by the Court is under sec 36, C P C capable of execution as a 
decree, Chandru Kumar V Kiistim Kunuiri, 40 C L J 180 28 C\VN 

187 (notes) (1925) A I R (C ) 57, follow ed m Al/en Brothers v Sheih 
Jooman, 1925 A I R (R ) 189 

On the other hand in Venicatn Raman v Chohicier, ]09 I C 516 
27 L W 515 1928 AIR (M ) 531, it has been held that a purchaser 

from the Receiver of property of the insolvent inclusive of the 
shares of the sons, is not entitled to get delivery of possession of the 
property purchased m so far as the sons shares are concerned under 
sec 4 of the Prov incial Insolvency Act His remedy is to institute 
regular suits for possession m the ordinary Courts The purchaser 
may, however, be given jomt possession along vvith the sons so far 
as the insolvent’s share is concerned under sec 4 of the Act Once 
the Official Receiver has sold the property to a stranger and con 
verted the insolvent’s estate into money his business^ is to distribute 
the 1 ’ • • 

po< ets 

of 1 ide 

against tne insolvent mmseu iii itspcci ot nis snare only or against 
rival purchaser of the insolvent’s property itself the matter may lie 
different "The Receiver is an officer of the Court and as soon as 
the Court finds that he has wrongly been given possession and 
ought not to remain m possession, the Court should direct him 
to deliver possession to the proper person If the Insolvency Court 
owing to a mistaken view of the law docs not pass such an order, 
the person aggrieved may appeal and the appellate Court should 

pass the order’’, Nago&a \ Zm;arde, 1929 A I R (Nag ) 338 
Sub-section (3) ; Discretionary jurisdiction. 

Though the Couic has power under subsection (I) to decide 
a question of title it has full discretion to follow the course Hid 
down m sub section (3) le to refuse to decide question of title 
and to direct sale of insolvent’s right, title and interest, whatever 
that might be Where the Court has reason to believe that the 
debtor Ins a saleable interest m any property it may, without 
further enquiry, ’Jell such interest, Jitcndra hath v Fateh Smcfi 

Niihar 26 CWN 92l , 72 Ind Cas 320 It is also to be noted 
that a discretion IS given to the Court to decide the question in 
insolvency proceedings and that it is not binding upon the 
Insolvency Court to decide under this section every claim which 
IS brought up before it. Rnmosuami Chatiar V Ramaswami Anancar 
45Mad 434 42ML.J 1S5 1922MWNM10 
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Section 4 reser%es the powers to Insolvency Courts to decline 
to decide questions w hich It does not deem necessary or expedient 
to decide in those proceedings The OtfiLiai Receiier, South Arcot v 

Perumal Pillfli, 79 I C 322 1924 A 1 R (Mad } 387 Under the 

provisions of the Act, though the Insolvency Courts have full 
power to decide all questions whether of title or priority, sub clause 
(3) leaves it entirely to the discretion of the Courts to decide any 
question of title or priority Whether the Court should or should 
not exercise the jurisdiction de|)^tls upon the question as to « hether the 
decision would settle once for all the dispute or some other proceedings 
would have to be taken for final decision oy the matter Under sec 
4 of the Provincial Insolvency Act the Court has power to decide 
questions of title raised by the claimants and if it did not deem 
it expedient or necessary to decide any such question it should 
under clause (3) hold that it has reason to believe that the debtor 
had saleable interest in the property Where the Court does 
neither its order is bad m law and cannot be upheld ’ Nayantara \ 
Sambhunath, 52 Cal 662 89 I C 761 1925 AIR (C ) 932 Sec 

4 13 a very wide section and unless the Courts feel compelled by 
the facts of the case to embark upon such enquiry they are not 
bound to do so Muruga Konar 6? Co v OjJicifli Receiver oi Madura, 
(1930) MWN 470 126 IC 483 1930 AIR (Mad) 782 

Whether the Insolvency Court would elect to tty the questions 
of title which have been raised before it m the proceedings initiated 
by the application of the Official Receiv er or relegate the parties 
to the ordinary tribunals is a matter for that Court to decide 
according to the circumstances of the case Ram Ditto Ma( v Offcial 
Recmer Lahore 15 Lah 294 35 PLR 271 147 I C 1026 1934 
air (L) 365 The jurisdiction of the Insolvency Court as to 
questions of title is exclusive as to questions decision whereof is 
called for by any of the provisions of the Act As to questions 
othe ' ’ Srec Sree Radha Krishna Thakur v 

The 36 CWN 492 56 CL] 446 

(455 raised and conflicting claims 

are put in by different persons the questions may be decided by 
the Insolvency Court or if the Court thinks that it is not expedient 
that the Insolvency Court should decide them then it may 
proceed under sec 4 (3) of the Act Monomohan Roy Chow dhiiry v 
Bhwpal Chandra Roy Chowdhury, 58 CL] 118 1934 A I R (C ) 122 
It IS clear that s 4 comes into play after the debtor has been 
adjudicated an insolvent , under s 4 the Court can then decide 
any question of title or pnomy arising between the debtor and 
one or more of his creditors if it considers this to be just and 
necessary as well as expedient But it need not go into all of these 
questions as is shown by sub section (3) of section 4 Under 
that sub section the Court can sell the interest of the debtor, 
leaving the parties to fight out the extent of his interest in a 
regular suit before the ordinary Courts Sub section (3) therefore 
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poes to show that section 4 applies after adjudication Sadh« 
Ram \ fCisfiori Lnl, I L R 1938 L 535 It is open to the Insolvency 
Court to try such questions, vn questions of title and priority which 
arise in the course of insoK ency proceedings or leave them to be 
decided by an Ordinary Civil Court if it chooses to do so Basharat 
All Shah V Ram Ratan 1938 AIR (L) 73 

Even if a judge for some reason or other, declines to decide the 
question of title under sec 4, on general principle, his successor 
cannot be precluded from going into the question of title and 
deciding it under that section, Moti Ram v Official Receiver, 1934 
AIR (Lah)936 

Where the Court ought to exercise jurisdiction. 

Ordinarily an Insolvency Court ought not to refer parties to a 
Civil Court for the determination of the question as it has sufficient 
jurisdiction to decide all questions of title under sec 4, Siirja v 
Ginndra, 79 I C 552 Where the trustee m bankruptcy has a 
higher and better title than the bankrupt, Bankruptcy Court ought 
to exercise jurisdiction, ExMrte Broun, 0879) 11 Ch D 148, and 
the Court may exercise jurisdiction in a proper case, Exparte Armi 
tagc, 17 Ch D 13 A trustee m bankruptcy is said to have a 
higher title than the bankrupt when his claim arises out of bank- 
ruptcy, that IS, his right to property is derived by virtue of the 
provision of the Bankruptcy Act, and which right he would never 
have had but for the actual bankruptcy. Re Hauke, (1885) 16 QB D 
503 As for example a voluntary settlement or a transfer bi way 
of fraudulent preference is perfectly valid and the settlor cannot 
impeach It But if the settlor becomes bankrupt within two years 
from the date of the settlement the transaction is void as against 
the trustee who is entitled to hive it set aside for the benefit of the 
settlor’s creditors The trustee is clothed with his right only by 
virtue of the provisions of the Bankruptcy Act The proviso to 
1914, also enacts that “the 
be exercised by the County 
upon any claim not arising 
out o/ the bankniptcy which might heretofore have been enforced 
by action in the High Court ’’ An Insolvenc> Court in India 
would be right in issuming jurisdiction under sec 4 of the Provin- 
cnl In«otvcnc^ Act m cases where the Bankruptcy Court in England 
would exervi'C jurisdiction under sec 102 of the English Bankruntev 
Act of 18S3, O^cial Receiver V Tirath Das 97 1 C 321 1927 AIR 

(S ) 66 

Where the Court ought not to exercise jurisdiction. 

The Official Assignee or the Receiver merelv steps into the 
shoes of the insolvent for the purpo«cs of his rights and liabilities. 
He is mereh the legal representative of the debtor with such n-’ht 
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Section 4 reserves the powers to Insolvency Courts to decline 
to decide auestions which it does not deem necessary or e'lpedient 
to decide in those proceedings. The O^v-ia! Receuer, South Arcot v. 
Penimal Pillai, 79 I.C. 322 1924 AIR (Mad) 387. Under the 

provisions of the Act, though the Insohencv Courts have fuU 
power to decide all questions whether of title or pnontv, sub-clause 
(3) leaves it entirely to the discretion of the Courts to decide any 
question of title or prtoncy Whether the Court jhouW or should 
not exercise the jurisdiction depends upon the question as to uhether the 
deciston tvoufa sctde once for all the dispute or some other proceeding's 
uould have to be taken for final decision of the mutter, “Under see. 
4 of the Provincial Insolvency Act the Court has power to decide 
questions of title raised by the claimants, and if it did not deem 
tt expedient or riecessaty to decide any such question it should 
under clause (3) hold that it has reason to believ'C that the debtor 
had saleable interest m the property Where the Court does 
neither^ its ordrt is bad in law and cannot be upheld,” 'Nayantara v. 
SumbhunatK, 52 Cal. 662 89 I C 76l 1925 AIR (C.) 932. Sec 
4 h a very wide section and unless the Courts feel compelled by 
the facts of the case to embark upon such enquiry they are not 

of Madura, 
*930 AIR. (Mad) 782. 
Whether^ the Insolvency Court would elect to try the questions 
the proceedings initiated 
ivcr or relegate the parties 
,or that Court to decide 
according to citcum^ances of the case. Rum Ditw Mai v. Official 
294 35 PLR 271 147 I.C. 1026 • 1934 
AI.R, (L) 365. The jurisdiction of the Insolvency Court as to 
questions of tide is exclusive as to questions decision whereof is 
called for by any of the provisions of the Act. As to questions 

JCrishnfl Thalur v. 

The Official Receiver, 59 Cil ni5 . 36 cw bi 492 . 56 C.L-J 446 

(455). When questions of title are raised and conflicting claims 
are put irv by diftrent persons the questions may be decided by 
the Insolvency Court or if the Court thinks chat n is not expedient 

that the Insolvency Court should decide them then it may 

proceed under sec. 4 (3) of the Act. Monomohan Roy Choudhury v. 

UAtipa^CfuinrfraRoyChoadhuTy, 58Ctj 118 1934 AlR (C) 122 
It 18 clear that s. 4 comes mto play after the debtor has been 
adjudicated an inso vent , under s. 4 the Court can then decide 
any question of title or pnority arising between the debtor and 
one or more of his creditors if ,t considers this to be just and 
necessary as well as expedient. But it need not go into all of these 
ouestions as is shoivn by sub-secnon (3) of section 4 Under 
that suVsection the Court can sell the interest of the debtor, 
leavmg the parties to fight out the extent of his interest in a 
tegular suit before the ordinary Courts. Sub-section (3) therefore 
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goes to show that •section 4 applies after adjudication Sdcllui 
1 Ktskon Lai ILR 193S L 533 It ic open to the In«oKcncy 
Court to m «uch questions \u questions of title and prionq which 
arise in the course of insol\enc> procecdmss or Iea\c them to be 
decided an Ordinary Cail Court if it chooses to do <o 
Ah Shah \ Rum Ruwti, 193S AIR (L) 73 

Even if a judge for some reason or other, declines to decide tlie 

question of title under <ec 4 on general principle, hi' successor 
cannot be precluded from going into the que<non of title tuul 
deciding It under that section Mon Rum \ OfciaJ Rcccntr, 1934 
AIR (Lah)936 

Where the Court ought to exercise jurisdiction. 

Ordinarily an InsoKency Court ought not to refer partiC' to u 
Civil Court for the determination of the question as it has suHicieiit 
jurisdiction to decide all questions of title under <ew 4 1 y 

Girindrfl, 79 IC 552 Where the trustee in bankrupti.> In, „ 
Higher and better title than the bankrupt Bankrupt^ Court ciij.ht 
to exercise jurisdiction, ExMrte Broun (1879) 11 Ch D Hb nuj 
the Court may exercise junsdiction in a proper ca«e EaImhi. Arim 
‘age, 17 Ch D 13 A trustee m bankruptcy is <aid to hnc a 
Higher title than the bankrupt when his claim an«« out of hinU 
rtiptcy, that IS ins right to property is derived by virtue oJ ihe 

provision of the Bankruptcy Act, and which right he would nevet 

have had but for the actual bankruptcy Re Hauke (ISsS) 16 B l> 
503 As for example, a voluntary settlement or a transfer by w ^ 
of fraudulent preference 18 perfectly valid and the settlor i innot 

impeach it But if the settlor becomes bankrupt within two yeiri 
from the date of the settlement the transaction is void as 
the trustee who is entitled to have it «ct aside for the benehr ot the 
settlor’s creditors The trustee is clothed with his ^cht only by 
t'lttue of the provisions of the Bankruptcy Act the provi'o m 
sec 105(1) of the Bankruptcy Act 19I4 aho enacts that the 
jurisdiction hereby given shall not be e\erci«cd by the County 
Court for the purpose of adjudicating upon any claim no' 

O'uoft/ic banhuptcy which might heretofore hive been enforced 
Hy action in the High Court ’ An Insolvency Court in Indi, 
"Quid he rii,ht in assuming Jun^dlctlon under sec 4 of the Trovin 
ctal Insolvency Act in cases where the Bankruptcy Coun in EneJand 
"Quid cxtrci'c jurisdiction under sec 102 of the Encli h Bankruptcy 
Act of 1883 O/^cml Rccciicrv TiruthDis 97 1C j21 1927 AIR 

vS)66 

Wlufc the Court ought not to exercise junsdicuon 

The OfTicJil Assignee or the Receiver merely steps mro the 
sl'ocs nf tlir insolvent for the purposes of his nghts and I line 
h merely the Ici il representative of the debtor with «u <• 
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as he would ha\e had if not bankrupt In Re Maplcblack (1876) 

4 Ch D 150 Where a trustee claims only the same nght as the 
insolvent would ha\e hid the Insolvency Court ought not as a rule 
to exercise jurisdiction bxtwTiL Dicicm (1878) 8 Ch D 377 Expane 
Price (1832) 21 Ch D 553 A trustee is said to have the same 
right as the bankrupt or no higher title than the bankrupt had 
when the claim to property does not arise out of the bankruptc> 
e g a claim against third persons In case of such claims the 
bankrupt could sue for the recovery of his money ind the effect 
of adjudication being merely to transmit the right of the bankrupt 
to the trustee the trustee has no higher title than the bankrupt 
himself would have had In such cases the Bankruptcy Court will 
as a general rule refuse to exercise the jurisdiction to try such 
claims and will leave the matter to be determined by the ordinary 
Civil Courts The jurisdiction under sec 4 is of a discretionary 
character and incases which involve difficult questions of title the 
Insolvency Court vvill be well advised in asking the Official Assignee 
to institute proceedings m an ordinary Civil Court The Offcial 
Assignee o/Mfldras V Narosmha Miidalmr 52 Mad 717 (FB) 57 
ML] 145 Pfllaniiclu Oda>ar v The 0)?icial Rcteiier West Ton/orc 
61 M L ] 763 1932 A I R (M ) 66 Exercise of jurisSn under 
this section IS discretionary with the Court and should be avoided 
m cases of momentous consequences I hasonbr v Banamfl! Gtd 
.arimfll 144 I C 678 1933 A I R (S ) 185 ennamm u 

The Court will not exercise jurisdiction to decide personal 
claims or claims to property as Uuveen third persons although 
be to determine which of such 
estate Expane Smith 
238 In Hulciimat Rai v 
claimants claimed a 

property sei ed by the Receiver and the judge m insolvency awarded 
it to one of them and the other brought a suit in the Civil Court 
against the successful party it was held that all that the Court 
having seisin of the insolvency matter was called upon to decide 
was whether or not the attachment by the Receiver should be 
maintained It was quite immaterial for the Insolvency Court to 
decide as to which of the claimants the property belonged 

Where the Insolv ency Court even if it adjudicated upon the 
title of the insolvent as against third parties would have no power 
to rccov er the property free of obstruction it w ould be mere waste 
of time to adjudicate upon questions of title and therefore it would 
certainly be expedient to have these questions decided in a regular 
suit and sec 4 reserves the power to Insolvency Courts to decline 
’ which It does not deem 

lose proceedings The Official 
1924 AIR (Mad) 387 In 

> there was an application by 
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the Official Receiver for a declaration that certain properties 
belonged to the insolvents The case of the opponents was that 
the properties belonged to them by inheritance to the exclusion 
of the insolvents by reason of the latters’ father having predeceased 
their father They further contended that the claim of the insol- 
vents, if any, was to a share in the properties and the remedy of the 
Official Receiver was by a suit for partition against all the descen- 
dants of the father of the opponents The Court observed 
“Looking to the nature of the disputes I am not prepared to hold 
that It IS a fit case in which T should enter upon an enquiry which 
might in the end result in my rejecting the application as not being 
one for parrition or being bad for want of proper parties and after 
a further delay of a couple of years referring the Official Receiver 
to a regular suit Before an Insolvency Court exercises its discretion 
to entertain an application under sec 4 it should be satisfied that it 
IS expedient to withdraw the case from the jurisdiction of the 
ordinary tribunals and to decide it in a summary way In Rc Pollard, 
Exp Dickcn, (1878) 8 Ch D 377 ’ 

Where the dispute is of a difficult character and involves 
large sums of money and that the result ot assuming jurisdiction 
would have been to deprive the unsuccessful party of first appeal 
to the High Court and perhaps an appeal to the Privy Council, in 
a case of this nature the better course would be to refuse to exercise 
jurisdiction In Kanaksahapathy Cfienmr v Comatfii Meenakshi 
Ammal, 1935 MWN 586 156 IC 677 1935 AIR (M ) 720. 
properties vvofth over Rs 12000 which admittedly belonged to the 
insolvent at one time were sold by the Official Receiver and pur- 
chased by certain persons who m their turn subsequently sold them 
to the wife of the insolvent One of the creditors alleged that the 
wife was only a namclender and that the properties really belonged to 
the insolvent's they were purchased with his own money which 
he had secreted with his wife The Insolvency Court declined 
jurisdiction under s 4 md referied the party to a separate suit 
It was held that the case was emmentl\ one in which it was not 
desirable that the Insolvency Court should have exercised juris- 
diction under s 4 as the dispute was of a difficult character and 
involved a \eT> large sum of money and as the result of assuming 
jurisdiction would have been to deprive the unsuccessful party of 
a right of first appeal to the High Court and perhaps an appeal to 
the Pnv> Council 

Where there is a dispute as to title of the insolvent sec 56 can 
not be invoked In order that this section ma> be resorted to, the 
insolvent must have an immediate right to remove from possession 
Where the r«tson m possession claims adverseh to the insolvent 
or where he is able to «how that the insolvent is not entitled to 
present possesssion, the Court has no power to proceed under sec 
56 Ckitiammal v Ponnuswami N’.iiLker, 1926 M W N 172 , Rouland 
5 
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Hudson V Jofin Pierfjont Morgan 13 C \\ N 654 9 CL] 563 
Again where concurrent proceedings for similar relief are taken in 
two different and independent Courts no order should be passed 
which may lead to fr ction or conflict of jurisdiction Sridhar 
Chowdhury v Miigni Ram Bangar 3 Patna 357 78 Ind Cas 620 

When suit lies 

If the existence of a transfer or if the property is sold 
unencumbered the hen on the proceeds of the sale is denied by 
the Receiver the claimant can ask the Court to adjudicate upon 
his rights under section 4 In case the cla mant is prevented from 
obtaining final decision on the matter he can obtain it Ijy institu 
tion of a civil suit Maida Ram v Jagan Nath 123 1 C 539 1930 

A I R (Lah ) 180 


No leave necessary for suit by a third party 
Where there is a decision after full enquiry by a Bankruptcy 
Court the same matter cannot be enqu red into by the Ci\ il Court 
because the idea is to give such decision the force of res Judicata 
Where therefore the Insolvency Court has Tefused to entertain and 
enquire into or adjudicate upon the rights of the stranger claimant 
or the latter has not preferred any claim for the consideration of 
the Bankruptcy Court there is no decision by it which would operate 
to oust the jurisdiction of the Civil Court to decide the niatter 
Therefore where the property is sold by the Recener as the 
property of the insolvent and a third party challenges the title of 
the insolvent to the prooerty and seeks a declaration of title as 
aga nst the purchaser there is no need to implead the Receiver 
as a co defendant and it is unnecessary also to obtain the leave of 
the Insolvency Court to proceed against the purchaser Where the 
plaintiff’s application is rejected summarily or on the ground that 
It IS barred by time and not on the merits the permission of the 
Insolvency Court is not necessary for the plaintiff’s suit for i 
dechration of his right Deorao v Vitha! 1925 AIR fM ^ 

87 I C 1000 MNjjoj) 

Limitation for suits 


Where the Insolvency Court passed an order under sub sec (3) 
of sec 4 for the sale of certain properties leaving the question of 
title to those properties to be decided by a competent Civil Court 
and the plaintiff brought a suit for the declaration of his title to 
those properties the Limitation Act 

1',", iTOr v AWul Htiq 36CWN 

621 1933 A 1 R (Cal ) 263 


Appeal 

Secnon 4 enables an Insolvency Court to decide question of 
title affecting third parties when such questions are raised before it 
and when a dicision is gnen under that section an appeal lies to 
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the District Judge under section 75 of the Act, irrespective of the 
valuation of the property involved , and a second appeal lies to the 
High Court, Fool fCwmaTi V Khirod C/iandm, 31 CWN 502 102 

IC 115 1927 A I R {0 474 When a question is decided under 

sec 4 which IS m very wide terms, not only an appeal lies under 
sch I, sec 75 (2) but a second appeal would also he under sec 75, 
only on a point of law as prov id^ in sub-section (I) of sec 100, C P 
Code, Seth Sheolal v Girdharilal, 1924 A I R (Nag) 361 78 I C 140 
Where no question of title or priority arises, no second appeal lies 
to the High Court, Ghulam Rasul v Kidar Nath, 36 PLR 5 150 

1 C 305 1934 AIR (L ) 807 A decision in a question whether 

an insolvent 3 years before the insolvency sold his property merely 
with intent to defraud and delay his creditors, is a decision on a 
question of title v\ ithin the meaning of section 4 of the Provincial 
Insolvency Act and is appealable under section 75 (2) of the Act, 
Shikrt Prosed v Ajit All 44 All 71 19 A L J 862 63 Ind Cas 601 

If a decision by a Court is open to appeal, presumably its refusal 
to pass a decision is also appeahble N>antarfl v Shambhunath, 52 
Cal 662 89 I C 761 1925 AIR (C ) 932 The dismissal of 

the claim under «ec 4 really tantamounts to a decision under sec 
4 and entitles the appellant to an appeal under sec 75 read with 
Sch 1 of the Act Monomohan Roy Choudhury v Dhupal Chandra 
Roy Chou dhury, 58CLJ 118 1934 A 1 R (C)122 

An order made by the Insolvency Court rejecting a claim 
preferred by a third pirty to property seized by a Receiver in insoU 
vency and deciding tint the properties are assets of the insolvent 
IS appealable without the leave of the Court Allapichai v fCuppai 
pichai, 40 Mad 752 32 M L J 449 39 I C 429 Qhani Muhammad 

V Lala Dmanflth Pun 103 I C 602 1928 AIR (L ) 556 


Appeal to Privy Council 

When a right of appeal is given to one of the ordinary Courts 
of the country the procedure, orders and decrees of that Court 
w ill be gov erned by the ordinary rules of the CPC An appeal 
to Privy Council is therefore maintainable from the decision of 
the High Court under vec 75 from the order of the District Judge, 
under «cc 4(2) Maung Ba Thau v Ma Pin 61 I A 15S 12 Rnnc 

194 (PC) 39LW41b 38 CWN 449 66 M LJ 404 36 Bom 

LR 427 I934 AWN2S4 MOWN 418 I4S I C 1 1934 
AIR (PC) 81 

5. (1) Subject to the provisions of this Act, the 
_ , , Court, m regard to proceedings under ✓ 

Count this Act, shall have the same powers and*' 

shall follow the same procedure as it has 
and follows m the c\erci«;c of original civil jurndiction 
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(2) Subject as aforesaid. High Courts and District 
Courts, in regard to proceedings under this Act m Courts 
subordinate to them, shall have the same powers and shall 
follow the same procedure as they respectively have and 
follow in regard to civil suits 

Review 

This section corresponds to section 47 of Act III of 1907 and 
should be read with section 75 corresponding to section 46 of Act 
III of 1907 The first sub section provides for the powers and 
procedure of the Insolvency Courts m original matters Sub-section 
(2) prescribes the powers and procedure of the Appellate Courts 
in appeals and revisions in Insolvency matters 


Status of Insolvency Courts 

Under sec 3 ordinarily the District Courts ate the Courts 
having jurisdiction under the Act unless the Local Government 
by notification in the local official Garette invest any Court 
subordinate to the District Court with jurisdiction over such chss 
',o f Assam Civil Courts Act 

XII of 1887 and s 18 of the Punjab Courts Act run as follows - 
‘There shall be the following classes of Civil Courts, namely —(1) 
theCourtofthe District Judge. (2) the Court of the Additional 
Judge , (3) the Court of the Subordinate Judge (4) the Court of 
the Munsiff (not in the Punjab Act)" It therefore follows that 
Civil Courts include the Court of the District Judge, the Court 
of the Ad^tional District Judge, the Court of the Subordinate 
Judge the Court of the munsiff and any other Court established 
under any other enactment for the time being in force According- 
ly an Insolvency Court is a Civil Court In sec 2 (1) (b) of the 
Provincial Insolvency Act Distnct Court’ means the principal 
Civil Court of original jurisdiction i e the Court of the District 
Judge while under the proviso to section 3 (1) of the same Act 
a Subordinate Court may be invested with jurisdiction as a District 
Court under the said Act By reason of section 5 of the Act the 
Insolvency Court le, the District Court shall have the same 
powers and shall follow the same procedure as it has and follows 
,n the e'.erc.se of Hows that 

Insolvency Courts . Mun,apal 

Committee, oarcodhu i. *_ 

a Debt Conciliation n l, 

Indebtedness Act 

Other proceeding r t, - “ “ ^»«- iivyuuu ui respect of any 
debt for the settlement of which application has been made to 
the Board shall be suspended until the Board has dismissed the 
application or an agreement had been made under sec 17 ” The 
application of the creditor m the Insolvency Court to have the 
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debtor adjudicated an insolvent is obviously a proceeding before a 
Ci\il Court in respect of *» debt for the settlement of which 
application has been made to the Board It follows therefore that 
Insolvency Courts as Civil Courts are bound to stay proceedings, 
Murad \ O^cial Receiver Jhnng ILR 1938 (L) 120 

Procedure of the Insolvency Courts. 

The Provincial Insolvency Act does not provide any special 
procedure to be followed in insolvency proceedings except m certain 
cases It simply lays down that subject to certain provisions of the 
Act the Court in regard to proceedings under the Act shall follow 
the same procedure as it has and follows m the exercise of original 
civil jurisdiction Section 141 of the Civil Procedure Code provides 
that “the procedure provided m this Code in regard to suits shall 
be followed as far as it can be made applicable in all proceedings 
in any Court of civil jurisdiction ” The Insolvency Courts are by 
section 4 invested with very extensive powers and are in fact, m no 
waymfenorto Civil Courts How then should the enquiries be 
held by the Insolvency Courts m order that the judgments, orders 
and decrees may have the effect they are intended to have under 
section 4 (2) ^ In Bamidhar v KJiarag;it 37 All 65, the Insolvency 
Court held an enquiry under section 47 of Act III of 1907 and 
found that a particular property was the property of the insolvent 
and ordered its delivery to the Receiver The High Court held 
that in making such enquiry the Court should follow the procedure 
of a Civil Court m a c.vil suit should require the Receiver and the 
parties in possession to state their case m writing should fix issues 
and should give the parties an opportunity of producing evidence 
And where a matter has to be decided on trial the Court should 
hold the trial itsel/ It should not delegate its duty to a Receiver 
or to any other Court subordinate to it Krishna Ijer v OjJicial 
Receiier Trichmopoij? 75 1 C 445 1925 AIR (M ) 381 

C. P. C. applies subject to the provisions of this Act 

Though the provisions^of the C P C have been made applicable 
’ 1 - Insolvcnc> Act, thc> have not 

tircty The provisions of the C P 
ca«es for which special provisions 
In Heer/i Jnraj \ Firm of Vala- 
. ^ , , >1C 815 1932 A I R (Smd) 39. It 

has been held that in the absence of rules framed under sec 79, the 
prov isions of the Civil Proceduie Code will apph to m^olvencv 
proceedings in v lew of sec 5 

Objection to jumdicuon. 

In MaJjio PcTshad V W’altcm ISCWN 1050, it was held that 
“<ection 47 (I) does not direah or b> implication make section 2 
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of the C P Code 1908 appl cable to proteLdings under the Provin 
cvai InsoWencY Act and consequently the Joccrme that no objection 
as to the place of suing shall he all wed by an appellate Coon 
unles*' such objection was taken in the Court of the first instance 
at the earliest possible opportunity could not be applied to provi 
sions under the Insolvency Act T cure the above defect in Act 
\U of 1907 tec 11 was enacted m Act V ot 1920 with the proviso 
that no objection as to the place of presentment shall be allowed 
by any Court m the exercise of ippellate or tcvisional jurisdiction 
unless such object on was taken m the Court by which the petition 
was heard at the earliest possible opportunity and unless there 
has been a consequent failure of justice It appears that this 
proviso has been taken almost verbatim from sec 2l C P C and 
in view of this express provision in the Act sec 2l C P C does 
not apply to insolvency proceed ngs 


Substitution 

Where on the death of an insolvent after the order of adjudi 
catwu the proceedings in insolvency are directed to be continued 
under old section 10 (new section 17) of the Provincial Insolvency 
* *■ ‘ insolvent 

contained 
provision 
IS incum 
we insolvent 

to be present so as to give them an opportunity of cross examining 
the claimants creditors and their witnesses and to offer rebutting 
evidence in support of their pica that their claims have either been 
satished or are barred Sripat S ngh v Muhom/aK Sir Prodyat Kumar 
Tagore 57 Ind Cas 810 Under the provis ons of section 5 ( 1 ) the 
Court has power to bring on the record of the insolvency pfocee 
dings the name of the legal representatives of the deceased insolvent 
Ramjas v Katha Smgh 9 PLR 192 14 PWR 1921 59 Ind 
Cas 51 


Power to set aside expartc order of dismissal for default 

Where an application made by a debtor for Insolvency was 
rejected as also the ^ppl cation made by one of the creditors for the 
adjudication as insolvent of the debtor whereupon another creditor 
made similar application it was held that the dismissal of the 
previous application did not operate as res judicata m the later 
proceeding though the second apphevnt was a party to the first 
^ 9 

slica 

116 

Ihe dismissal tor detault ot an application for adjudication as 
insolvent docs not bar a fresh appl cation for the same relief Ycrra 
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Venlcawgiri \ Maddipatw (1927) MWN 176 39 MLJ 118 101 

I C 349 1927 AIR (M ) 579 The dismissal of an application for 

restoration of an application for idjudication in insolvency dismissed 
under Or l\ r 2 G P Code is no bat to the presentation of a 
fresh petition for insolvency Order IX r 4 C P Code does not 
say that if an applicant avails himself of the second alternative 
mentioned m the rule he is precluded from instituting a fresh appli 
cation Abdul Ati; \ Habib Misery 49 Ind Cas 229 In Bbaguan 
Das V Chum Lat 121 I C 303 it was held by the lower Court that 
Or IX C P C was not applicable to insolvency proceedings and 
that the proper remedy was to apply for annulment of the order of 
adjudication under sec 35 The High Court in revision held that 
provisions of the Civil Procedure Code including those contained in 
Or IX are made applicable to the proceedings under the Act except 
where they are m conflict with any of its provisions The provi 
sions relating to dismissal of appeals m default and for restoration 
given in Or 41 C P Code apply to insolvency appeals by virtue of 
sec 5 of the Provincial Insolvency Act Bir Smgh v Humphrey 120 
1C 791 

In Vcnueopalachanar V Chmnu Lai 49 Mad 935 51 MLJ 209 

1926 MWN 674 97 I C 706 1926 A I R (M) 942 it was held 
Under sec 5 of the Act the provisions of the C P Code are to be 
applied subject to the provisions of the Act Sec 10 cl (2) provides 
a definite remedy for a debtor in respect of whom an order of 
adjudication has been annulled under sec 43 and it is not open to 
the Insolv ency Court to set aside its order by virtue of the provisions 
of Or 9 of the C P Code But this \ lew w as not accepted as good law 
m Aj^asami Chetty V The Ojpcial Recener Coimbatore 61 MLJ 719 
1932 AIR (M ) 63 where it was pointed out that the case of Venugo 
palachariar \ Chinnula' was a case of the insolvent himself applying 
to the Court for fresh orders But m the present case it is not the 
case of an insolv ent but the case of an Official Receiv cr who repre 
sents the creditors of the insoUent There is substantial difference 
betvvecn the tv\o classes of persons who seek the assistance of the 
Court Therefore where an expanc order is made annulling adjudi 
cation on the application of an alienee from an insolvent and where 
an application is filed under <ec 5 Provincial ln<olvenL> Act and 
Or 9 r 13 and Or 47 r I C P C for setting as de the cxparie 
order it i» competent to the Court to entertain the application 

An order passed by the Insolvency Court without notice is void 
In Ramaran Nadar V Chidambara Nadar 1933 M \\ N 7 p 37L\X' 
720 143 1 C 613 1933 A I R (M ) 345 on the adjudication of a 
Hindu father the Receiver obtained an expiirte order that his debts 
were binding on his minor sons The family property v\as <old and 
the purchaser obtained and ex /uTte order for delnery Th-n the 
minors appt ed to <ct a<tde the order but the appl cation was styled 
as one for rev icw ofthepr viousorder The appl cation was k, v**. 
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sed and an appeal therefrom was also dismissed by the District 
Judge on the ground that it was not competent under Or 47, r 7, 
C P Code It was held that the application though purporting to 
be under Or 47, r 1 must be deemed to be under sec 151, CPC, 
that the order for delivery passed uithout notice to the sons was 

void, the order dismissing the application by the minor sons was 
appealable under sec 75 of the Provincial Insolvency Act 
Inherent power of Insolvency Court. 

The Insolvency Court possesses the same inherent power which 
other Civil Courts have to make orders which may be necessary in 
the interests of justice and to correct its own errors committed 

inadvertently or by oversight— sections 141 and 151 C P C maybe 
invoked for the exercise of such junsdiction No hard and fast rule 
can be laid down as to vvhen and under what circumstances this 
should be exercised , that has to be decided according to the 

698 1934 AIR (L) 468 The inherent power of the Court can- 

not legally be exercised where the application made by the insolvent 
IS barred both by time and by the pnnciple of res judicata, Jai Kishan 
Das V Chiragh Dm, 1935 AIR (Lah ) 60 

Inherent power of dismissal for abuse of the process 
of Court. 

In England, under both the Bankruptcy Acts of 1869 and 1883. 

an insolvency petition whether presented by a debtor or creditor 
may be dismissed if it has been presented not with the bona fide 
intention of obtaining an adjudication but for anmequitable or 
CO lateral purpose, e g , for the purpose of extorting money from the 
debtor or to put unhi.r pressure upon him or where the action 
amounts to an abuse ot the process of the Court In England this 
power to dismiss such petitions is regarded as inherent in the Court 
Indian Courts have similar authorities under section 47 of Act III 
(no" sec 5) read with section 151 C P C, Gimadfinr. v Joy 
Narain 32 AH 645 SamirMddm v fCadumoyee 15 PWM i 9 

CLJ 445, Dropadiv Hiralal 34 All 496 ’ 10 ALT 3 
Bibi V Bhagican Das. 36 All 65 ^ A L J 3 , Hasmat 

Inherent power of Court to grant interim protection 

In Abdul Ratah. V Basiruddm 14CWN 586 llCLl 43=: K 
question arose as to whether the High Court can make anvnrdet 
of nil mimm protection nnd nppointment of an ad mtenm Receiver 

It Mas held that sec 47 (noiy s 5) provides that subject to the 

provisions of the Act the Court in reeard to proceedings under the 

Act shall have the same PO'vers and shall folloiv the same proce- 

dure as it his and follows m the exercise of ori(»m -,1 ... 
diction As the term ‘Courf is defined m IrS to meaiX 



S. 5 ] POWER OF COURT TO EXTEND TIME 


73 


Court esercisiriR jurisdiction under the Act this mahes ample 
proiision for the Court of the first instance to order ad interim protectioix 
The second sub-section of section 47 then provides that subject to 
as aforesaid High Courts and District Courts shall have the same 
powers and shall follow the same procedure as they respectively 
have and follow in civil suits — this provision authori«es the High 
Court as a Court of Appeal to exercise all the powers which it may 
exercise in the case of a civil suit pending in appeal before it 
The provision read with section 151, CPC does adequately 
meet the case ” This v lew of the Calcutta High Court was not, 
however, accepted by the other High Courts as a correct proposition 
of law Hence there was a considerable difference of opinion as 
to whether an Insolvency Court has jurisdiction to grant an ad 
interim order of protection he)or adjudication Though the above 
view had been expressly and impliedly dissented from m many 
cases the principle of it has been accepted as correct by the Madras 
High Court in Nallagati Goundan v Ramana Qoimdan 47 ML] 
783 1925 AIR (Mad) 170 In that case the appellant who had 
filed an application for adjudication as an insolvent applied for 
mtcrim protection and his application was rejected by the District 
Judge There was an appeal against the order of the District 
Judge and in appeal the High Court held following Abdul Razah 
V Basiruddin supra that the District Judge has mfierent powers under 
section 5 to grant the appellant the protection he claimed 

In Jeuraj Khareuall v Lalbhai Kalyanbhai 30 C W N 834 96 I C 
131 1926 AIR (C) lOU however, the Calcutta High Court 
witKout diJCHssini; uheiher or not a Court fios m its mficrent powers tfie 
power to grant ad interim protection held that the Provincial Insohenc> 
Act specifically lays down provision for protection in sec 23 and the 
petitioner having failed to comply with the provisions of sec 23 pro 
tection was refused Following the above decision there have Lccn 
cases in which It has been held that the Court has no po\\t*-to 
issue protection order before adjudication except as provided b\ lC 
23 that 15 unless iHe debtor o imder arrest or imprisonment 1 
Chandra Sen \ Dla kuondand B'ackuood 36 CWN 345 \"u 
Bibi \ A fc Motla 10 Rang 71 (1932) AIR 51 Tarac! ^ 
JauaharWitl (1931) AIR (Lah ) 121 

Power of Court to extend time under section 148, C P ( 

There is cons denblc divergence of judicial opinion as t 
the Insolv enc^ Court has jun«dicnon to extend the time , 
in section 43 of the Insolvenc> Act In Expane Ramins 
Pitm 51, t!ie Patna High Court held thit the provi-^o 
43 are mandatorv, there being no discretion in the Coj _ 

the time after the expiry of the penod fixed bv tne ( 
application for nn order of discharge The word «h->l _ 

of the Act imposes a dut^ upon the insolvent the t ^ 
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t on 43 Waller J m 
Ind C-is 955 concurred 
e following terms Sec 
non 43 is absolutely peremptory n its tern s and 1 am of opinion that 
directly the Court was informed of the isolvent s omission to apply 
within the time fixed the only course open to it was to annul the 
adjudication That being so it folio v that no application for 
extension of the period can lie itrer t his exp red No doubt 
section 148 of the C P Code allows extens in of this description 
o far IS c does not conflict with the 
Kency Act md they are opposed 
vTishnan on the other hand m the 
Nara n v Shea Koar 17 I A 1 17 
Bagla V Haji Abu Ahmed 16 Bom 
a c c « b the Insolvency Act to prevent the 
District Court from extending the time after the period fixed origi 
nally had expired under section 43 That being my v lew it seems to 
me that sec 148 C P Code which now expressly enacts that time 
may be extended even after the expiry of the original per od fixed 
can be applied to these proceedings by virtue of section 5 (1) of the 
Insolvency Act After the decision in the case of Jethaji Pera/i \ 
Krtshnayya 52 Mad 648 1930 AIR (M) 278 the question was 
referred to a Full Bench of the Madras High Court in Palani 
Gounden v The Oj^cial Receiter Coimbatore 58 ML] 369 
1930 A I R (M) 389 and it was held that a Court has jur sdic 
non to extend the time onginnlly fixed under sec 27 of the Provin 
cial Insolvency Act for an application by the debtor for discharge 
after the expiry of that time but before -in order of annulment is 
passed under sec 43 of the Act For juPer treatment o the siib/ecf 
vide Notes to sec 43 ‘rifra under the head ng Court s Pou er to extend 
the pcriotl of discharge 


Power of Court to grant temporary injunction 

Under the provisions of section 5 of the Provincial Insolvency 
Act the Insolvency Court has the same powers as a Civil 
Court and so it would be just fied in granting a temporary 
injunction preventing a creditor from selling the debtors 
property over which he cla ms *i hen which is disputed by 
other creditors pending the dec sion of such dispute Hajee 
Ally Mohamed v M M Bham 6 Rang 352 lUIC 908 (1928) 
AIR (R ) 241 The Receiver of the estate of an insolvent wanted 
inspection of some ornaments deposited w ith a bank but the latter 
refused permission on the ground that these were the security for a 
loan they had advanced and they were secured creditors The judge 
thereupon directed the bank to prove their claim and granted an 
mltnm injunction against selling the ornaments It was held that 
the orders made were proper orders Under the wide powers given 
bv sec 4 of the Provincial Insolvency Act the judge had jurisdiction 



POWER or REVIEW OF COURT 


o 


S. 5.) 


to make the order he did iIthou).h there hid been no enquiry or 
rroceedmi: under ^ec 53 or 54 md no formal petition by the 
Receiver The Luxtni InJuitTuif Bunk \ Dincsh Chunuru 32 CWN 

427 


Power of Court to stay proceedings 

The Provinctil Insolvency Act does not authorise in Insolvency 
Court to stay every pending litigation and the Court cm only issue 
an injunction if the circumstances enumerated in Order XXXIX r 
6, C P Code, or any of them is proved to e'cist It h->s no junsdic 
tion to issue an injunction upon a person who is not i party before 
It, Ramsimdur Rui v Ram Dnyun Rum, 3 P L J 456 C\V N Pat 
(1918) 303 5 PL\V 215 46 Ind Cas 224 Though the Provincial 
Insolvency Act does not expressly empower the Court to pass an 
order staying the insolvency proceedings still the Court is competent 
to pass such an order in the exercise of its inherent jurisdiction on 
the analogy of somewhat similar provision contained m sec 94 of 
the Presidency Towns Insolvency Act Dc>umm Menghraj v Sakhi 

Bai, 130 I C 559 1930 A I R (Sind) 65 


Power of Court to review. 

Though there is no express provision in the Provincial Insolvency 
Act, like that in sec 8 of the Presidency Towns Insolvency Act 
which prov ides chat the Court may review, rescind or vary any order 
made by it under insolvency jurisdiction, still it has been held that 
under sec 5 the District Judge is quite coi^etent to alter his own 
order in review after It had been passed, OjJicial Receiver, Tuniore v 
Natara;a SastriRu! 46 Mad 405 72 I C 225 1923 AIR (M ) 355 
A person who had been adjudicated insolvent under the Provincial 
Insolvency Act failed to apply, for discharge within the time fixed 
and thereupon the adjudication was annulled Two of his creditors 
who had rendered pioof of their debts applied to the Insolvency 
Court to review the order of annulment but the Court held, 
it had no pow er to review Its order and dismissed the application 
It v\as held in appeal that under sec 5 of the Act, the 
Insolvency Court has the same powers and had to follow the 
same procedure as in the exercise of ordinary civil jurisdiction and 
hence « hid power to review us order, Abbi Reddi v Venkata Reddi 
51MLJ 60 1926 MWN 256 94 IC 351 1927 AIR (M ) 

175 The mofussil Courts m the exercise of in^olv ency jurisdiction 
have by virtue of sec 5, the right of review and the right to entertain 
an application under Or 9, CPC to set aside for sufficient cause 
orders passed exparre, Ayyasomr Cftetty v Tfie Offiaal Receiver Coim 
batore 61MLJ 719 U5 IC 750 1932 AIR (Mad ) 63 There 
IS nothing in the * Act itself which authorises 

the District^ , and the petition for review 

®^tist Judge IS empow ered to 
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entertain under S 5 of the Act Firm Nanak Ram Man Lai \ 
Jugal Kis/iore Maruan, 1935 A 1 R (P) 177 

Under section 80 of the Act the Court has no jurisdiction to 
delegate all the powers which it possesses to the Official Receiver 
The powers of review which the Court possesses under section 5 
could not be delegated to the Official Recen er Sec 50 expressly 
enacts that if the Receiver thinks that a debt has been improperly 
entered in the schedule he may apply to the Court to 
expunge such entry or reduce the amount of the debt These 
provisions exclude by implication the power of the Receiver 
to expunge such entries or reduce the amount of i debt on 
review, Ahmed Haji Doosad Moosa \ Mockenric Smart & Co, 105 
I C 366 Sec 5 corresponds to sec 90 of the Presidency Towns 
Insolvency Act It prescribes for the Court the same rules of 
procedure in insolvency as in the exercise of ordinary original civil 
jurisdiction Applications for review under the ordinary onginal 
civil jurisdiction have to conform to the provisions of Order 47, r. 1, 
CPC under which a review would not he unless there was dis- 
covery of a new and important matter of evidence which after the 
exercise of due diligence was not within the knowledge of theperson 
applying for review or which could not be produced by him at the 
time when the decree was passed or order made on account of some 
mistake or error apparent on the face of the record or some other 
sufficient reason Sec 8 (I) of the Presidency Towns Insolvency 
Act provides that the Court may review, rescind or vary any order 
made by it under its insolvency jurisdiction The terms of the sec- 
tion are more general than that of Order 47, r 1, C P C Larger 
powers are conferred on the Insolvency Courts in reviewing, rescind- 
ing or varying its orders than m proceedings which fall exclusively 
under Or 47, r 1, C P C, In re Morar/i Jairam, 34 Bom LR 
1175 , Radha Vallab v Raja Ram, 28 N L R 295, 141 I C 48 

In Venkatappayya v Punnayya, 38 L W 257, the only question 
before the District Judge m appeal was whether or not the Official 
Receiver’s order dismissing the petitioner’s proof was correct In 
dismissing the appeal the District Judge annulled the adjudication 
It was held that his annulling the adjudication which nobody had 
prayed the Court to do was an error apparent on the face of the 

recor’ ^ ' ^ ’ Or 47. 

r 1, Mutlm 

Pillay Court 

has passed an order of annulment owing to a misapprehension of 
the actual state of facts borne out by the record, it has inherent 
power to set right the mistake, Narosimhiilu Settv v Sesfiavva. 1933 
MWN 1309 39 LW 87 1934 A I R (Mad ) 31 
Power of Court of restitution. 

By virtue of sec 5 the Insolvency Court has alt the powers of a 
Civil Court Where the Receiver had In pursuance of an order of 
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Court «omc of the iwets to the creditors, the Court has 

the power under «cc 144. C PC, on the rc\ersil of that order b> 
the Hiph Court, to direct the creditors to refund the amount, 
ranna UI \ AhJu'la, 1932 ALJ 1095 143 I C 330 1933 A I R 
(All) 117 

Power of Court of execution of decrees and orders. 

Section 5 males provision inter dho for effect being given to the 
orders and decrees passed by the Insolvency Court A question 
arose as to whether a purchaser from the Receiver has the right to 
appl> to the Court tor being put in possession of the property pur- 
chased b\ him The District Judge disallowed the application on 
the ground that the Court cannot issue a delivery warrant on the 

application of a stranger to the proceedings It was held that the 
execution of any order made by the Court under section 56 (now 
section 4) w ill be regulated by the terms of section 5 For instance, 
if an order for a warrant of possession is made m favour of the 
Receiver or of a purchaser from him the method of executing the 
warrant under section 5 will be the same as that prescribed for the 
execution of a warrant issued by the Court in the exercise of ori- 
ginal civil jurisdiction The Legislature having invested the Insol- 
vency Court with extensive powers under section 5 it would be 
anomalous to hold chat the Courts are powerless to give effect to 
their judgments The terms of sections 4, 5 and 56 do not suggest 
that any such limitation is intended The auction-purchaser can 
therefore under the provisions of the Insolvency Act of 1920 apply 
to the Insolvency Court for a warrant of possession, Ramasuami 
Chemar v Romasuurm Aijungur, 45 Mad 434 42MLJ 185 An 
order passed by the Court is, under sec 36, CPC capable of execu 
tion as a decree, Chandra Kumar v fCMSiim fCwmari, 40 C L J 180 
28CWN 187 (notes) 1925 AIR (Cal) 57, Allen BTOthers v 
Sheikh Jooman, 1925 AIR (Rang) 189 Though the Insolvency 
Court has pow ers of execution under secs 4 and 5 the procedure 
IS only analogous to and not identical with that under Or 21, 
CPC Nachimuthii Chetuar v Ramalclcal, 1933 AIR (M ) 475 

Powers of the High Court in its original jurisdiction. 

Before the incorporation of sec ISA m the Presidency Towns 
Insolvency Act, there was no provision which empowered the High 
Court in Its original jurisdiction to exercise pow ers over Distrrct 
Court in insolvency matters In In re Manickchand v Virchand, 47 
Bom 275, It was held that ' Sec 18 of the Presidency Towns Insol- 
vency Act, 1909, does not confer power on the Commissioner in 
insolvency to stay insolvency proceedings pending against the insol 
vent m any other Court The other insolvency is neither a ‘suit’ 
nor ‘other proceeding’ pending against the insolvent within t' 
meining of the section The ‘other proceeding’ should be 
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generii with or analogous ro a sii t The District Court m its >nsol 
vency jurisdiction is subject to the super ntendence of the Higji 
Court on us appellate side and not to the Commissioner in insol 
vency ” The powers conferred by sec 5 which are made subject to 
the provisions of the Act cannot be exercised in such a uay aS to 
give the original side of the High Court junsd ctton from which it 
IS expressly excluded by the terms of secs 2 and 3 whether sec 5 
IS read with sec 24oftheCPC or clause (11) of the Letters Patent 
The Original Side of the High Court has no jurisdiction to transrer 
an insolvency case from a Court exercising jurisdiction under the 
Provincial Insolvency Act to another such Court or to itself This 
power can be exercised by the High Court on us uppi-llme iide on^y 
In the matter of tKe Estate of Omer Ahmed Brothers 100 I C 265 
1927 AIR (Ran ) 105 In the case of M A Sasson & Sons v Gosto 
Behan De, 31CWN 841 it was held that a District Court exerci^ 
mg insolvency jurisdiction is n Court of concurrent jurisdiction with 
the Insolvency (i^ourt of the High Court and the latter has no power 
to interfere with the proceedings before the District Court, and net 
ther sec 18 of the Presidency Towns InsoK ency Act not sec 107 
of the Government of India Act warranted the order made by the 
insolvency judge of the High Court and the District Judge was not 
bound by the order of stay and was right m disregarding it and 
completing his proceedings 

In Sasti KmJca ” .. . i ^ . CWN 1002 

(P C ) the Pnvy previoys ad 

judication as m igh Court has 

power to make a further adjudication under the Presidency Towns 
Insolvency Act Sec 22 of that Act gives any party who may so 
desire an opportunity of satisfying the High Court that the proceed 
ings before it should be stayed or the adjudication by it annulled 
in view of the other proceedings before the District Court But the 
High Court has discretion either to exercise its jurisdiction or to 

/ he dealt 
digh Court 
a debtor, 
rt has been 

pissed the Judicial Committee agreeing with the Appellate Bench 
declined to interfere In tb"' ^ ® ’ 

\ Barlou 6? Co , 33 C W N 
that sec 18 of the Preside 
empower a judge of the I 

proceedings pending m respect of the same debtor m a District 
Court under the Provincial Insolvency Act Insolvency proceed 
ings are not included under sec 18 of the Presidency Towns Insol 
\cncy Act The expression other proceedings therein refers only 
to proceedings in the nature of suits execution or other legal 
process 
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Enactment of ic< i8A in the Prcsitfcno Touns /n5oftency Aef In 
\ icu of the Tbo%e decisions and with the object of investing the 
Original Side of the Hich Court with powers over District Courts 
in m'olvcnc^ matters a Bill was introduced in the Legislative 
A$<embl> to amend the law relating to insolvency The Bill was 
passed into law as Act X of 1930 and received the assent of the 
Governor General on the 20th March 1930 Bv section 3 of the 
said Act It vv as enacted that after section 18 of the Presidency Tow ns 
lnsolvcnc> Act 1909 the following section shall be inserted ii; — 

18A (1) The Court may at any time after the presentation of 

Control o\ef in»ol ''H insolvency petition stay any proceedings 
vency proceed ns? In pending against the debtor m any Court 
suhord nate courts subject to the Superintendence of the Court, 

and may at any time after the making of an order of adjudication 
annul an adjudication against the debtor made by any such 
Court 

(2) Where an adjudication is annulled under sub section (1) 
all sales and dispositions of property and payments duly made and 
all acts done by Court whose order is annulled or by the receiver 
appointed by it or other persons acting under his authority shall be 
valid but the property vested in such Court or receiver shall vest 
m the Official Assignee and the Court may make such direction in 
regard to the custody of such property as it thinks fir 

(3) Notice of the order annulling an adjudication under sub 
sec ( 1 ) shall be published in the local official ga ette and in such 
other manner as may be prescribed 

The reason for the above amendment has been explained in 
clause (3) of the Statement of Objects and Reasons to the Bill in the 
following terms It has been held by some of the High Courts 
that section 18 (1) of the Presidency Towns Insolvency Act does not 
empower a judge of the High Court sitting in insolvency to stay 
proceedings pending m respect of the same debtor in a Court 
subject to the superintendence of the High Court under the Provm 
cial Insolvency Act The need for such a power has been felt parti 
cularly in Calcutta where a common practice prevails whereby 
debtors who have carried on business in Calcutta retire to some 
part of the prov ince *■ _ i 

creditor to present 
Court This IS dc 

creditors from prosecuting their claims or securing a searching 
investigation of the debtor s conduct and affiirs This clause gives 
power to the judge of a High Court sitting in insolvency to stay or 

annul insolv ency proceedings pending under the Provincial Insol 
vency Act many Court subject to its superintendence in respect 
the same debtor It also empowers him to give necessary direct 
for the administration of the debtors estate in the High Court ’ 
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Potvers of the High Court in its Extraordinary jurisdiction. 

In Harfeishan Lai v Official Liquidator Peoples Bank of 'Northern 
India, ILR 17 L 582 38 PLR 235 160 IC 972 1936 AIR 

(L) 608, It was contended that the High Court has no jurisdiction 
to transfer an insolvency petition for hearing on its own file from 
an Insolvency Court it was held that the word suit” in clause 9 
of the Letters Patent of the Lahore High Court should be inter- 
preted widely, and includes a proceeding of the Insolvency Court 
and that the High Court under that clause has power to transfer 
such a proceeding from the lower Court to its own file and to try 
and determine the same as a ‘ Court of extraordinary original juris- 
diction ” Section 3 (1) of the Provincial Insolvency Act merely 
enacts that the ordinary jurisdiction in insolvency shall be in the 
District Courts It does not exclude the extraordinary civil jurisdic- 
tion of the High Court 

Powers of the High Court m its appellate jurisdiction. 

In Snniias Ayjangar v O^cial Assignee, Madras 38 M 472 25 
ML) 299 21 1 C 77 1914 MWN 45, the question arose whether 
a transfer of an insolvency petition from the High Court to the 
District Court could be ordered, and it was held, that it could not, 
for the reason that the two jurisdictions were distinct This case, 
while deciding that the District Courts cannot administer the Presi- 
dency Towns Insolvency Act, does not settle the question whether 
the High Court m the exercise of its original msoKency jurisdiction 
can apply the Provincial Insolvency Act, but it is clear that so far 
as the C P C and the two Acts are concerned no such power exists 
' 1 '--. ji_ '’m the 

ilvency 
ir trial 

* t main 

power 
letition 

, ^ lal Side 

of the High Court on its original insolvency jurisdiction for uial 
and disposal, because, firstly, the Original Side of the High Court is 
not a Court subordinate to the High Court in its appellate jurisdic- 
tion withm the terms of the section, and secondly, because the On 
ginal Side of the High Court m the exerase of its original jurisdic- 
^ * j T) _ igj Insolvency Act, 

does cl (13) of the 
uch a petition to 
ise of Its extraordi- 
the Letters Patent 

and the provisions of the Provincial Insolvency Act the High Court, 
if the case IS transferred is not competent to administer the Provin- 
cial Insolvency Act, Goaddas Jumnados v Sadasmer, 52 M 57 28 
ML.\C' 369 11410 352 (1928) A IR (M ) 1091 
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Powers of the Hich Court in its rcsisional Jurisdiction. 

An application m rc\tsion \\ ns msde to the Hifih Court under 
s 75 of the Pro\mcnl lnsoKenc\ Act, 1920 asatnst an order made 
b\ the Assistant Judiic Pending the rcMSional application, the 
applicant (oriRiml opponent) applied for sccuritv for costs against the 
original petitioner on the allegation that the petitioning creditor was 
not residing m British India and had not any immo\ cable property 
m British India A preliminary objection was taken that the appli- 
cation was incompetent as there was no provision m the Civil 
Procedure Code 1908, under which security for costs could be asked 
or granted against the petitioners m a revisional application It was 
held, ov erruling the preliminary objection that although there w as no 
provision m the Civil Procedure code, which specially empowered the 
High Court in revisional application to exercise the same powers as 
the Court of original civil jurisdiction under Or XXV r 1, or as 
an appellate Court under Or XLI, r 10 it was cempetent for the 
High Court to make an order of the nature provided m Or XXV, 
r I, in the exercise of its inherent jurisdiction under s 151 of the 
Civil Procedure Code Hirfllul Ramjulch v Mongibai Chiman/i, 1 L R 
(I9JS) B 743 

Power of the appellate Courts in interlocutory matter. 

In AWiifll Rfltah V BasiriitUm Ahmed 14CWN 586 IICLJ 
435 It was contended that inasmuch as the Provincial Insolvency 

Act makes no express prov ision for an <id mfcnm order during the 

pendency of an appeal it is not competent to the Court to make 
such order It was held that there is no foundation for this conten- 
tion The second sub section of sec 47 (now sec 5) provides that, 
subject as aforesaid. High Courts and District Courts m regard to 
proceedings under this Act m Courts subordinate to them, shall 
have the same powers and follow the same procedure as they res- 
pectively have and follow m regard to civil sutts This provision is 
of a very comprehensive character and authorres this Court as a 
Court of appeal to exercise all the powers w hich it may exercise in 
the case of a CIV il suit pending m appeal before it The power to 
’ " ’ wer of the Court as the 

the inferior Court ‘ The 
section 5 (2) of Act V of 
1920 are subject to the provisions of that Act, but there is no pro- 
vision which states that an interlocutory order is final The High 
Court has power to set aside an interlocutory order passed in a civil 
suit , It has therefore pow er to set aside an interlocutory order passed 
in an insolvency proceeding,” Gangadfiar v Sridhar, 61 Ind Cas 
589 In an appeal from a sentence of imprisonment under old 
section 43 (new section 69), the High Court has pow er under Or XLI, 
r. 5 of the C P C. read with cHu«e 2 of the present section to 

6 
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suspend the sentence until the appeal is disposed of, Nflgmdns 
hflndas v. Ghelabhai Gwiabdas, 57 Ind Cas 449 

Power to grant leave for appeal to the Privy Council. 

In Chatrapat Smgh Dugar Kharag Singh Lnchmiram, 40 Cal. 685 : 
17 C.W.N 752, It was said that the High Court had no power to 
grant leave, because no provision for appeal to the Privy Council 
was contained in the Insolvency Act, and it was urged that secs. 46 
and 47 of Act III of 1907 (now secs 75 and 5) if anything, nega- 
tived this right of appeal Jenkins C J , held “I do not so read the 
Insolvency Act. In my opinion, by that Act, there was no intention 
to interfere with any right of appeal to the Privy Council that might 
otherwise exist”. See also N C Galliara v Munigappa Chctry, 12 
Rang. 355. 
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Pfocccdinps from Act of Insol\cnc> to Discharpc. 

Analysis : Tins is the most important part of the Provincnl In- 
solvency Act, V of 1920 It consists of sections 6-44, and deals 
with, (U Acts of msoKcncy (section 6) , (2) petitions for msoUency, 
their contents and \ enfication, procedure on their admission, interim 
proceedings, duties of debtors and their releases (sections 7-23) , (3) 
procedure at hearing (sections 24 26), order of adjudication and effect 
of the order, (sections 27-30) , (4) proceedings subsequent to order 
of adjudication (section 31), power to arrest after adjudication 
(section 32), framing of the schedule (section 33), debts provable 
under the Act (section 34) . (5) annulment of adjudication and its 
proceedings (sections 35-37) . (6) composition and schemes of 
arrangement (sections 38-40) , (7) discharge, failure to apply for dis- 
charge, and effect of discharge (sections 41-44) 

Acts of /nsoltency 

6. A debtor commits an act of insolvency in each of 
Act* of Insolvency thc following coscs, namely — 

(a) if, m British India or elsewhere, he makes ci 

transfer of all or substantially all his property 
to a third person for the benefit of his credi- 
tors generally , 

(b) if, in British India or elsewhere, he makes a 

transfer of his property or of any part thereof 
with intent to defeat or delay his creditors , 

(c) if, in British India or elsewhere, he makes any 

transfer of his property, or of any part thereof, 
which would, under this or any other enact- 
ment for the time being in force, be void as 
h fraudulent preference if he were adjudged an 
insolvent , 

(d) if, with intent to defeat or delay hts creditors, — 

(i) he departs or remains out of British India, 

(n) he departs from his dwelling-house or usual 
place of business or otherwise absents 
himself. 
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(lu) he secludes himself so as to deprive his 
creditors of the means of communicating 
with him , 

(e) if any of his property has been sold in execution 

of the decree of any Court for the payment 
of money , 

(f) if he petitions to be adjudged an insolvent under 

the provisions of this Act , 

(g) if he gives notice to any of his creditors that he 

has suspended, or that he is about to suspend, 
payment of his debts , or 

(K) if he IS imprisoned in execution of the decree of 
any Court for the payment of money. 

Explanation — For the purposes of this section the act 
of an agent may be the act of the principal 
Review. 

This IS section 1 (1) of the Bankruptcy Act, 1914 as amended by 
the Bankruptcy (Amendment) Act, 1926, and is substantially the 
same as section 4 of Act III of 1907, and corresponds to sec 9 
of the Presidency Towns Insolvency Act with this difference that 
the clause (e) in the said sec 9 runs as follows ‘ if any of his pro- 
perty has been sold or attached for a period of not less thin twenty- 
one days in execution of the decree of any Court for the payment 
of money " 

Acts of Insolvency. 

The questions that naturally arise are Who is insolvent, and 
when can he be declared insolvent under the Act , what is meant 
by insolvency, and what are the acts of insolvency ^ The word 
‘insolvent’ is not defined m the Act It has been defined by section 
2 (8) of the Indian Sale of Goods Act, III of 1930 m the following 
terms ‘‘a person is said to be insolvent who has ceased to pay his 
debts m the ordinary course of business, or cannot pay his debts as 
they become due, w/ietfier he has commuted an act of msokeno' or 
not” Solvency means ability to pay just debts Insolvency means 
inability to pay or settle just debts The insolvency or inability to 
pay or settle one’s just debts may anse from various reasons over 
which a debtor has no control, e g , loss m hfs trade on account of 
fall in prices, want of circumspection or foresight, natural calamities, 
such as fire, robbery, etc , or it may be due to the fraudulent inten- 
tion of the debtor, ti; , to defeat or delay his creditors An honest 
debtor %s hen he finds his position insecure, places his properties* 
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if anv at the di<po’:il of n cred tor or a trustee for distribution 
amonpst ht-s creditors or docs some other tliinp for payment of 
the dues of his cred tor< A dishonest debtor makes a transfer of his 
property with or uithout considcrition and either misapproprntes 
the sale proceeds or keeps the nropcrt> benami Wbat a man docs u ben 
be cotdJ not or tioidd not I i> dtots arc called his nets of insobcnc)i and 
section 6 enumentes some of the acts w hich constitute acts of insol 
\enc\ Acts of tnsoK enc^ as defined in section 6 of the Provincial 
Insolvcncv Act 1920 or in section 6 of the earlier Act of 1907 are 
acts — things done or suffered to be done creating personal liability The 
explanation to the section provides that the act of an agent may be 
the act of the principal Mababir Prasad Poddar v Ram Tahat 
Mandar 1 L R 16 P 724 On the commission of any of those acts 
the debtor or the creditor as the case may be has a r ght to present 
an application to the Court for an order of adjudication protection 
and administration of the debtors estate 

Sec 9 of the Presidency Towns Insolvency Act (corresponding 
to sec 6 of this Act) deals with acts of insolvency and it will be 
observed that everything m that section with the exception of 
clauses (e) and (b) refers to the act of the man or his agent Nobody 
IS to be adjudicated an insolvent unless there is something in his 
conduct or in his agent s conduct imputed to him amounting to an 
act of insolv ency so as to attract this form of jurisdiction But there 
are in this section two clauses (e) and (b) which are intended to 
enable a creditor to procure an act of insolvency m other words 
to compel the debtor to commit an act of insolvency in order 
that the creditor may get if he wants them the advantages of 
insolvency jurisdiction One is cl (e) ti? to have a man s property 
sold in execution of a decree for the payment of a sum of money 
Another way in which a man may be forced into Insolvency Court 
IS under cl (b) if he is imprisoned m execution of a decree of any 
Court for the payment of money A debtor who is not willing to 
commit any of the other acts of insolvency mentioned in sec 9 (sec 
6 of this Act) may in either of these two ways be compelled to 
commit an act of insolvency La bmichand Jbauar v Bepin Bebary 
Gbosb 32 C W N 716 A person cannot be adjudicated an insol 
vent on the mere ground that hts assets are less than his liabilities 
Ma Kyin Myamg v Muihaya Cbettyar 127 I C 477 1930 AIR 

(Rang) 147 An act of insolv ency must be strictly proved Zn re 
AcZamaij MabomcddaZi Nuliflia 34 Bom LR 1162 

Classification of acts of insolvency 

The acts of insolvency enumerated m this section are not exhaus 
tive Acts of insolvency or bankruptcy can be divided into 3 classes 
VI? (1) those which anse from dealings by the debtor with his pro 
perty (section 6 (a) ) (2) those which consist of personal acts o 

defaults by the debtor [section 6 (b) (c), (d) ] and (3) tho'e which 
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arise from the condition of his affairs showing him to be insolvent 
[sec 6 (e), (0 (g) and (h) ] 

Adjudication follows acts ot Insolvency. 

Adjudicating a person an insoKent IS a matter of serious conse 
quences and Courts of law should take pirticular care to see that 
the provisions of law m the matter are obser\ed strictly and 
carefully considered Veeray^n Chttty v Domisuami Rcddiar, 110 I C 
737 (1928) AIR (M) 393 Acts of bankruptcy have to be re 
garded critically and carefully and there is no such act except that 
which the statute declares to be one Anupama Debi v Gurudas Chut 
terji. 57 Cal 1274 131 I C 590 1931 A I R (Cal ) 246 Concealing 
property to defeat creditors is not an ict of insolvency Harbans hal 
V Bute Khan, 34 PLR 987 146 1C 628 1933 AIR (Lah)725 

No one is to be adjudged an insolvent unless he is proved to have 
committed one or other of the acts of insolvency as defined m the 
section An act of insolvency defined m section 6 must not only 
be set out m the petition for adjudication but proved If an act 
of insolvency as defined in section 6 is not so set out in the petition, 
the petition is incompetent It is not correct for a creditor to make 
various allegations of acts which are not acts of insolvency as 
defined in the section, and then endeavour to prove by evidence 
that as a matter of fact an act of insolvency as defined in sec 6, had 
, — . j t ^ 28Bom LR 680 

necessary that an 
creditor, on the 
n committed must 
insolvency were 
sufficient to make 
en endeavour by 

means of evidence to prove that certain available acts of insolvency 
have been committed The act of insolvency alleged to have been 

cisely described in 
meet the charges 
bring his conduct 
luld stay its hands 
ipointment of an 

mcerim rcceiv er Harkuhan Lai v Peoples Bank oj Northern India 14 

Lah 117 

A person cannot be adjudicated ns an insolvent at the instance 
of his creditors on an act of insolvency not relied on in the 
application against him Where the act of insolvency alleged m the 

cr^itor’s application for adjudication was the sale of property to a 

person who w ns not the creditor but the Court found that an act of 
insolvency had been committed because the alleged insolvent had 
preferred some of his creditors by paying them off out of the 
proceeds of the snle, it was held that the order of adjudication was 
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unsustainable, Pctitlii Konda/j/*! \ Ganni 119 IC 46 1929 

AIR (M) 910 In Ma Kjm Mjamj \ Mutfuija Chcttjar, 1930 
AIR (R ) 147, tlic learned JudRc of the District Court adjudicated 
the appellant an msoKent on the sround that her property uas not 
sufBcient to co\er the anaouni of her debts The High Court held 
“It would seem that the learned Judge has not taken the trouble to 
read sec 6, w hich sets out the \ irious acts which amount to acts of 
insoKcnc\ That section docs not preside that the mere fact that a 
person’s assets are less than his debts is an act of insolvency ” As 
has been held in Mahomed ^ or Khan \ Pumn Prasad, 1935 ALJ 
487 1935 AW R 505 157 1C 47 1935 A I R (All) 416 that no 

order of adjudication could be passed in the absence of a finding 
that the debtor committed an act of insolvency 

Clause (a). Transfer. 

In sec 5 of the Transfer of Property Act, IV of 1882, ‘transfer 
of property has been defined to mean an act by which a living 
person conveys property, m present ot m future, to one or more 
other living persons, or to himself and one or more other living 
persons, and to ‘ transfer property’ is to perform such act It was 
held by the Court of Appeal in the case of Rc Spademan (1890) 24 
QBD 728, that ' — u« u 

declaration of tr the property But the 

same Court after conveyance or assign 

ment’ in the paragraph must be construed as extending to and 
including the various methods of dealing with property to which 
conveyances usually have recourse, having regard to the nature of 
the subject matter although such methods may not be conveyances 
or assignments in the strict sense of the words and therefore the 
execution of a deed whereby the debtor granted and assigned all 
his property, except lease hold, to trustees for his creditors, and 
declared that he would stand possessed of all lease holds in trust 
for, and to convey and assign the same as the trustees should direct, 
was held to be an act of bankruptcy Re Hughes (1893) IQB 595 
A deed may be given in evidence for the purpose of proving an act 
of bankruptcy, although not stamped or registered, Re Hofimshead, 
6 Mor 66 If the deed has been registered, the production of an 
office copy is sufficient prima facie proof of the ^ct of bankruptcy. 
Re Slater, 4 Mans 118 

Classes of fraudulent transfers 

For the purposes of msoKency there are broadly speaking two 
classes of fraudulent assignments (1) assignment under section 53 
of the T P Act and (2) assignments fraudulent under the Insol- 
\cncy Act Any assignment which would be fraudulent under sec- 
tion 53 of the T P Act is an act of insolvency under the Insolvenc 
Act, for to render an assignment void under the T P Act it 
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necessary to pro\e or infer an actual intention to defraud creditors, 
whether such assignment is voluntary or for valuable consideration 

See Tivyne’s case, (1601) 1 Smith s Leiding Cases, 11th Ed , page 1 
Assignments of the second chss may conveniently be divided into 2 
kinds (1) a«s gnments of the whole or substantially the whole and 
(2) assignments of part of the debtor s property The creation of a 
document by a debtor purporting to trinster his property to another 
with the intention of putting the property nominally in the name 
of the other whilst retaining the benehcial interest m himself is an 
“act of insolvency,” Secretaire of State v Dabi Rcddi Nagiafi, 25 
MLT 12 36 ML] 180 50 Ind C-is 593 

Transfer of all or substantially all his property. 

The Bankruptcy Act, 1914 like its predecessors does not say ail 
his property, but the Court of Appeal has held that to be an act 
of bankruptcy under sub sec (a) the conveyance must be of all or 
iubstantially ail the property It will be observed that sub sec (b) 
contains the words ‘property or any pare thereof’ and that the 
latter words do not appear in this sub sec (a) The assignment of 
the whole of the debtor’s property even though meant for the bene- 
fit of the creditors generally his always been held to be an act of 
bankruptcy, ICcttie v Hammond Cook’s Bankruptcy Law, 106 The 

t uestion whether or not the whole or substantially the whole of a 
ebtor’s property has been assigned is important An assignment of 
part only of a debtor's property m consideration of a pre existing 
debt IS not necessarily an act of bankruptcy , but if the effect of the 
^h® Ptoperty out of the reach of 
held to be an act of bankruptcy, 
. (1901) 85 LT 491 . Expane 

/ 1 CC 7 V Ti r* vi ^ n 7^7 i ^ ^^Parte Bland de Margatroyd 

(1857) 6 DeG M & G 757 In estimating whether or not the 
assignment comprises the whole of the debtor’s property the value 
of the part excepted must be taken into account and m consider- 
ing the nature of the cxcepfton the necessary effect of the assign 
ment must be considered Where its effect w ill be to delay creditors 
or In the case of a trader will render him incapable of carrying on 
his business and practically produce insolvency, then the assignment 
notwithstanding the exception will be an act of bankruptcy Re 
Raiment Exparte Parker, (1899) 6 Mins 288, Yoim? v F/ctclipr 
3 H C 732 ^‘etener, U007; 

In British India. 

Subject to certain exceptions ind qualificitlons any man or 
w Oman who is vv ithm the jurisdiction of a Court having bankruptcy 
jurisdiction, and who owes 1 debt or debts, the payment of which 
cm be enforced against him or her personally, cm be madi. t Kmlf- 

rupt-Halsbury. Vol II. p 8 Considerations of convenSce exclude 



S. 6(a).l TRANSFER FOR BENEFIT OF CREDITORS 


89 


the Itinerant forcipncr from the operation of the bankruptcy law 
In the ca«c of a forctener the conditions of section 4 of the Ban- 
kruptcy Act (corrcipondmp to section 11 oi the Pro\mcial 
InsoKcncy Act) muse be strictly complied with, and if he does not 
come uithm any of those conditions the fact that he was personally 
present in England at the time when the act of bankruptcy was 
committed does not gne the Court jurisdiction to make him a 
bankrupt unless possibly on his own petition — Rmguood 

Or elsewhere. 

The words “or elsewhere” were first introduced into the statute 
6 Geo IV, c 16 — a statute which also fiist introduced the act of 
bankruptcy of remaining abroad Prior to the passing of that 
statute the question had been raised as to whether an act of 
bankruptcy could be committed abroad The cases of Alexander 
V Vaug/ian Cowp 398, Norden v James, Dickens, 533 , Ingliss v 
Grant, 5 T R 530, are all authorities to show that under these old 
statutes, prior to the introduction of the above words, it was con- 
sidered that an act of bankruptcy could not be committed out of 
England , but the introduction of the words “or elsewhere” and the 
act of bankruptcy of remaining abroad have placed jt beyond doubt 
that m some instances an act of bankruptcy can be committed 
abroad by persons subject to the English law , Exfiarie Blam, (1879) 
12 Ch D 522 The ‘ conveyance of assignment,” although it may 
be executed out of England, is one which must be intended to 
operate according CO English law, eg, a conveyance executed by a 
domiciled Englishman, although out of England, may be an act of 
bankruptcy, but a conveyance executed by a domiciled foreigner in 
his own country, which must necessarily operate according to the 
foreign law, cannot, Exparte Crispin L R (1873) 8 Ch App 374, 
Cooke V Charles A Vogeler Co (1901) AC 102 — Williams Page 3 
13th Ed A foreigner may be a debtor for the purposes of the 
English law in bankruptcy under the Act of 1914 when he is not 
domiciled in England and in some cases when he is not even present 
in England as for example, when he carries on business in this 
country by means of a partner or an agent It seems also that he 
can commit an act of bankruptcy without ever setting foot in 
England, as where goods are seized and held for 21 days by the 
Sheriff, or he gives notice to his creditors that he has suspended 
payment Asa debtor he comes within the jurisdiction of the 
Court immediately on the commission of an act of bankruptcy — 
Ringuood 


Transfer for benefit of creditors. 

In section (I) (a) of the Bankruptcy Act, I9l4, as amended by 
the Bankruptcy (Amendment) Act, 1926 it IS stated that “a debtor 
commits an act of bankruptcy if in England or elsewhere he makes 
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necessary to prove or infer an actual .ntention to liefrauil 
whetKet suchLignment is voluntary or 

See Twme’s care, (1601) 1 Smith's Leading Cases, l ltli til , page ' 
Assignments of the second class may comeniently be divided into ^ 

kinds- Cl) assignments of the n hole or substantially the whole and 

ra assignments of part of the debtor's property The 
document by a debtor purporemg to transfer bis property 
with the intention of puttmg the property nominally m the nam 
of the other whilst retaining the benefit.ial ‘nrer«t in himseh is an 
"act of insolvency,” Secretary of State v Dabj Reddt Nagiah, 2> 
M L.T. 12 . 36 M L ] 180 50 Ind Cas 593 


Transfer of all or substantially all his property- 

The Bankruptcy Act, 1914 like its predecessors does not say 
his property, but the Court of Appeal has held that to be an act 

of bankruptcy under sub-sec (a) the conveyance must be of a» or 

substantially aU the property It will be observed that sub-sec. W 
contains the words ‘ property or an> part thereof and that tne 
latter words do not appear in this sub-sec (a) The assignment ot 
the whole of the debtor's property even though meant for the bene- 
fit of the creditors generally, has always been held to be 2^ 
bankruptcy, Kettle v Hammond, Cook’s Bankruptcy Law, 106. The 
duestion whether or not the whole or substantially the whole or a 
debtor's property has been assigned is important An assignment or 
part only of a debtor’s property m consideration of a pre-emsting 
debt IS not necessarily an act o» bankruptcy , bur if the effect of the 
' ' ' " of the property out of the reach of 

• held to be an act of bankruptcy, 
tatley Ud . (1901) 85 L T. 491 ; Bxparte 
• D 106n , Expane Bland de Margatroyd 

. >7 fn estimating whether or not the 

assignment comprises the whole of the debtor’s property the value 
of the part excepted must be taken mto account , and m consider- 
ing the nature of the exception the necessary effect of the assign- 
ment must be considered. Where its effect will be to delay creditors 
or m the case of a trader will render him incapable of carrying on 
his business and practically produce insolvency, then the assignment, 
notwithstanding the exception will be an act of bankruptcy, 
Raiment Exparie Pnrk«, (1899) 6 Mans 288, Young v Fletcher, (1865) 
3 H. & C 732. 

In British India. 


Subiect to certain exceptions and qualifications any man or 
w Oman who is m ithm the jurtsdictton of n Court having bankruptcy 
lurisdiction, and who owes a debt or debts, the payment of which 
can he enforced against him or her personally, can be made a bank- 
rupt — Halsbiiry, Vol 11, p. 8 Considerations of com enience exclude 
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the Itinerant forciinicr from the operation of the bankruptev H'' 
In the ca»e of a foreigner the conditions of section 4 of the Ban 
j^niptcv Act (corre^ponJinj; to section 11 of the Provincial 
In^oKencv Act) must he strictR complied with, and if he does not 
come uithm an> of tho'c conditions the fact that he uas personally 
present in England at the time when the act of bankruptev was 
committed docs not Kne the Court jurisdiction to make him a 
bankrupt unless po'sibh on his own petition — Rmjjuood 

Or elsewhere. 

The words “or elsewhere’ were first introduced into the stature 
6 Geo IV, c 16 — a statute which also first introduced the act of 
bankruptcy of remaining abroad Prior to the passing of that 
statute the question had been raised as to whether an act of 
bankruptcy could be committed abroad The cases of Alexander 
' Vau^jlian Cowp 393, Norden v dames, Dickens, 533 , fngliss v 
Grant, 5 T R 530, are all authorities to show that under these old 
statutes, prior to the introduction of the above words, it was con- 
sidered that an act of bankruptcy could not be committed out of 
England , but the introduction of the words “or elsewhere” and the 
act of bankruptcy of remaining abroad have placed it beyond doubt 
that m some instances an act of bankruptcy can be committed 
abroad by persons subject to the English law, Expane B/am, (1879) 
12 Ch D 522 The "conveyance of assignment,” although it may 
be executed out of England, is one which must be intended to 
operate according to English law, eg, a conveyance executed by a 
domiciled Englishman, although out of England, may be an act of 
bankruptcy, but a conveyance executed by a domiciled foreigner m 
his Own country, which must necessanly operate according to the 
weign law, cannot, Expane Cmpm LR- (1873) 8 Ch. App 374. 
Goolc" V Charles A Vogeler Co (1901) A C 102 — Wil'utms Pai^e 3 
Dth Ed A foreigner may be a debtor for the purposes of the 
“Hglish law in bankruptcy under the Act of 191'* when he is not 
oomiciled in England and in some cases when he is not even present 
•n England, as for example, when he came-: on business m this 
country by means of a partner or an agent. It ^eems also that he 
commit an act of bankrup'cy without ever «etnng foot in 
England, as where goods are ‘eired and held for 21 days by the 
Sheriff, or he gives notice to his credico-s that he has suspend^ 
Payment Asa debtor he comes wuhin the jurisdiction o^ the 
Gourt immcJlitcly on the commiss’on of an act o^ bankruptcy — 
‘^'nguoocl 


Transfer for benefit of creditors. 

, In «cciion (1) (a) o^the Bankrup»cv Act, I91-*. as a-e-ded K 
me Bvnkruprcy (Arrepd~er:) Act. 1926 ir u «ta'-ed tia' “a debto' 
tommies an act of bankruptev I* in En^and c- elsew’-'e-e he makij 

/ 
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favour of some creditors onU, or of someone who is not a creator 
at all , and It must be traudulent In KhooEuat Steiv v Wool Tflik 
Hwat, 19 1 A 15 • 19 C 223 (PC ) it was held that “the well-known 
rule of law was, if a trader assicns all his property except on some 
substantial contemporaneous payment or some substantial under- 
taking to make payments m utiire that is an act of msohency, arid is 
void against the creditors ” In In the matter of Ambrose Summers, 23 
C. 592, It was held that an assignment of stock in-trade by a letter 
of hypothecation amounted to an act of bankruptcy, and created no 
equity available as against the Official Assignee 

Transfer of all property is an act of insolvency. 

Lord Mansfield, C.j , in Worseley et aV v Demattos and Slander, 
(1758) 1 Burrow, 467, has said “there is a great difference between 
the conveyance of all and a part A conveyance of a pan may be 
public, fair and honest , as a trader may sell , so he may openly 
transfer many kinds of property, by way of security , but a 
conveyance of all must either be fraudulently kept secret, o. produce 
an. immediate absolute bankruptcy ” A transfer by the debtor of 
his property may be an act of insolvency (a) when the necessary 
consequence of the transfer is to produce insolvency, as for instance, 
when the debtor transfers the whole of his property or the greater 
portion of It with a colourable or trifling exception in which case 
the intent to defeat or defraud the creditors is implied, or (b) when 
the debtor transfers a portion only of his property but is shown to 
have done so with the intention of defeating and delaying his credit- 
ors A sale or mortgage by the debtor of the w hole or substantially 
the whole of his property m consideration of a past debt, that is a 

notives 

. a part 

oes not 
nth the 

....w. . - lust be 

proved. It may even be inferred from surrounding circumstances 
The portion, however, which is excepted must be real and 
substantial ; it must not be a mere colourable exception of a part of 
the debtor’s property. The burden of proving that the transfer is 
calculated to defeat or delay creditors ot an insolvent lies upon 
the person who sets up the transfer as an act of insolvency. A sale 
or mortgage by the debtor of the whole or substantially the whole 
of his property in consideration of a past debt, i e , a debt already 
incurred, is an act of insolvency, whatever the motives of the parties 
may have been Such a transfer has the effect of withdrawing all the 
debtor’s property from the legal process which the creditors have a 
right to enforce against him. It necessarily defeats or delays the 
other creditors of the debtor by preventing them from issuing 
execution. It has always, therefore, been considered to be frau- 
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TRANSFER OF PROPERTY 


dulcnt net in bankruptcy, because is was said by " 

rc Cranston ExtMTtc Cranston, (1892) 9 Morrel’s ^ 

160 (16S), a bankrupt by so doing takes av\ ay from h < cr»*^ - -• 
potentiality of carry inp on his business or paying his de^^r 
shutting of shop in the fullest sense, and it is a giving i,p «- ^ 
in truth belong to the creditors and that to which they ^ , 

to look for payment of their debts It was held m I'' ^ 

(1872) LR 7 Ch App 302 that an assignment of the w ^ . 

debtor’s property is an act of bankruptcy even though fV v 
defeat or delay creditors” are omitted from sec 6 ti, -i 
Bankruptcy Act of 1869 and also in the subsequent Acr { 

a case the e\ idence of intention in the mind of the deK 's f,.,^ ’ 
or delay his creditors is necessary, because the intent 1* lu.iiu i * 
the law See also Smith V Cannon, (1853) 2 El & I)I 55 , , , 

case the property that was conveyed m the bill of t. , ’ 

security exceeded the value of the debtor’s Iiabilit/lr, ’ 

and there w as a trust for the surplus for the benefit (/ f ,i i , ♦ , ’ * 
It was still held that the execution of the bill of lal*' , 
an act of bankruptcy ^ f ’ 


Transfer of pare of property per sc is not an act 

If a debtor transfers only a part of his propert/ }'(•-,,,> ^ 

of a past debt the transfer does not by itself amoi/'t' 
bankruptcy, unless it is made with the intent to iU!\, ‘ ^ 

creditors, and that intent must be proved It ma/ ^ , j, f l'i‘ 
*■ ' r ferrr 1 



lur particular debts It has also been held that ^ r( 'mi 

only of a debtor’s property in consideration of tlur *’ f j n 

IS not by itself an act of insolvency In Young v 'f'cr 

221 there was an assignment by way of mo^rgag^ } . '^^2) K [ v 

portion of his effects as security for an existing del t, ' ftr of 1 
that the assignment was not per se an act of 1,^51, ^ hfl'I 
absence of fraud though the effect of putting flu ^ in rhn 
force would be to stop the trader’s business If ff in 

assignment IS void if not it cannot be questioned f 'u I flu 
V Reyno'ds (1861)11 CBNS 709 (721) and 'ho p n.v' 

Ash, (1872) L R 7 Ch App 636(643)] In tt At/j«.? ^ /nr 
Nultala, 34 Bom LR 1162 ' ''ffihonvf t/i 


The property transferred must be in Britbfi, j 

It IS only property in British India that can be f. , 
\eyed soas to constitute an act of bankruptcy undert 1 
tion, because since an attachment can only be 
a conveyance of property abroad w ill not m any vvjy 4 ^'^'fi-'h 
creditors, but if the property is in British Ind i'"*'* f f 

f mik 
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difference that the fraudulent conveyance is made elsewhere In 
Expane Crispin, (1873) L R 8 Ch App 374 Mellish, L J says 
“referring to the words or elsewhere , the section clearly means, 
and has always been interpreted as meaning, fraudulent by the 
law of England, and therefore cannot properly apply to a convey- 
ance which is executed m and is to operate according to the Ia%\ 
of a foreign country ’’ Sec 18 of the Punjab Colonisation of 
Government Land Act (V of 1912) protects an interest in colony 
land from attachment and sale by a Civil Court or m insolvency 
proceedings Where the transfer of interest in certain colony land 
took place within three months of a petition to adjudicate the 
transferor as insolvent and the transfer was effected by him for not 
being required by the colonisation authorities to take up his resi- 
dence m the colony, the transfer cannot be said to be with intent 
to defeat or delay his creditors and no act of insolvency can be 
said to be committed, Firm Manak C/iand Rafia Ram Jami v Lafefimi 
Das, 148 1 C 832 1934 A I R (L ) 507 


Transfer with intent to defeat or delay creditors. 

A mere Ending that the effect of a transfer would be to defeat 
one creditor is really quite immaterial The transfer has got to be 
made with intent to defeat the creditors as a whole Ko Po Ym v 
DawHnmThet, 1934 AIR (Rang) 242 WheS a document 
was executed for the purpose of defeating or delaying creditors is 
to be gathered from the nature of the document and the circum- 
stances of the case To render an assignment fraudulent under 
the bankruptcy laws there must be fraudulent intention on the 
part of the debtor.' Re Spackman, Expane Foley, (1890) 24 OBD 
728 MomI fraud is not necessary, but there must be fraud upon 
creditors, Re Wood, (1872) 7 Ch App 302, that ts to say a desi»n 
to prevent distribution of the insolvent’s property in accordance 
With the bankruptcy laws, Dutton V Morrison. (18101 17 104 


no present advantage oy transternng the larger portion of his 
property m favour of the transferee Consideration was Rs 48 000 
and the present advance was only Rs 439 , the rest was all to’ be 
paid to creditors This was executed on the 25th October 1921 
and the petition for adjudication was field on the 24th lanuary 
1922 The transferee is a near relation of the debtor The debtor 
was in embrassed circumstances at the time A jury is entitled to 
come to the con'*!”*''^" r»n .u .. 

fraudulent one an 
bankruptcy See 
50 Mad 94S 

mortgage m favour ot his son-in law at a time when he is involved 
heavily m debt, the presumption that the mortgage was to defraud 
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his creditors IS \crv mturall^ nised agamst him cspccnlly w hen the 
evidence of the considcntion is open to suspicion Amir Chund \ 
The Official Rcccncr 134 IC 1108 1931 AIR (Lah ) 667 

Voluntary partition of the joint family estate by a father governed 
b> the Mitak-shara law who is a debtor between himself and his 
' ttlement of his 

to delay and 
ilvency which 

would entitle his creditor to present an insolvency petition against 
him Bu/irao V Daitlatrao 1930 A I R (Nag)Z15 S 6 (b) applies only 
when a debtor transfers his property with a view to defeat or delay 
his creditors Where therefore a debtor transfers his property not 
to a creditor of ins and pays out of the sale proceeds some of his 
creditors the transfer not being one with intent to defeat or delay 
all the creditors the transfer does not amount to an act of insolvency 
on the part of the debtor within the meaning of S 6 (b) of the Act 
People s Dank of Northern India v Yusaf Ah 1937 AIR (L) 495 

Relinquishment or surrender in fraud of creditors 

As has been observed the transfer of property in this case is not 
limited to a conveyance or assignment only It includes any act of 
the debtor which has the effect of putting the property out of the 
reach of the creditors The separate property of a married woman 
as for instance a life estate settled upon her for her separate use 
without any restraint on anticipation will pass on her bankruptcy to 
the trustee Re Armstrong (1888)2lQBD 264 And even when there 
is a restraint on anticipation the property vests subject to the re 
straint and upon the death of her husband m her life time becomes 
available for her creditors the restraint on anticipation being m the 
nature of an encumbrance which is removed by the husbend s death 
Re Wheeler s Settlement Trust (1899) 2 Ch 717 Surrender is a means 
of conveyance according to English law Co Litt 337 b 338 a 2 
Black Comm 326 A life tenant in piossession might surrender or give 
up his estate to a person entitled immediately after his death to the 
free hold in fee without making formal livery At common law 
an exchange of lands in the same country or a surrender of a free 
hold estate might well have been made by word of mouth — Williams 
on Real Property p 225 (24th Ed ) 

The power of a Hindu widow or daughter to surrender or rclin 
quish her interests in her husband s or father s estate m favour of 
the nearest reversioner at the time has often been considered and 
was fully dealt with by the PrivT Council m Rangasami GoiimJen 
\ Nachiappa Goiindcn 46 1 A 72 42 Mad 523 23 C\VN 777 
As pointed out m that case it is settled by long practice and confir 
med b> a senes of decisions that a Hindu widow or daughter can 
renounce the estate in favour of the nearest reversioner and by a 
voluntary act efface her«elf from the succession aseffccnvcly as if 
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difference that the fraudulent conveyance is made elsewhere In 
Expane Cnsfm (1873) L R 8 Ch App 374 Mellish LJ says 
referring to the words or elsewhere the section clearly means 
and has always been interpreted -is meaning fraudulent by the 
law of England and therefore cannot properly apply to a convey 
ance which is executed in and is to operate according to the law 
of a foreign country Sec 18 of the Punjab Colonisation of 
Government Land Act (V of 1912) protects an interest in colony 
land from attachment and sale by a Civil Court or in insolvency 
proceedings \Vhere the transfer of interest m certain colony land 
took place within three months of a petit on to adjudicate the 
transferor as insolvent and the transfer was effected by him for not 
being required by the colonisation authorities to take up his resi 
dence in the colony the transfer cannot be said to be with intent 
to defeat or delay his creditors and no act of insolvency can be 
said to be committed Firm Maiuilc Chand Raha Ram Jami v LakKnu 
Das 148 I C 832 1934 A I R (L ) 507 

Transfer with intent to defeat or delay creditors 

A mere finding that the effect of a transfer would be to defea 
one creditor is really quite immaterial The transfer has got to bi 
made with intent to defeat the creditors as a whole ICo Po Ym v 
Daw Hnm Tfiet 1934 AIR (Rang) 242 Whether a documen 
was executed for the purpose of defeat ng or delaying creditors i 
to be gathered from the nature of the document and the circum 
stances of the case To render an ass gnment fraudulent unde 
the bankruptcy laws there must be fraudulent intent on on th 
part of the debtor Re Spackman Expane Foley (1890) 24 QBE 
728 Monl fraud is not necessary but there must be fnud upoi 
cred tors Re Wood (1872) 7 Ch App 302 thnt is to say a destgi 

to prevent distribution of^he insolvents property in accordanc 


no present advantage by transferring the larger portion of h 
property in favour of the transferee Consideration was Rs 48 OC 
and the present advance was only Rs 439 the rest was all to t 
paid to creditors This was executed on the 25th October 192 
and the pet tion for adjudication was field on the 24th Januar 
1922 The transferee 18 a near relation of the debtor The debtc 
was in embrassed circumstances at the time A jury is entitled i 
come to the conclusion on the evidence that the transaction was 
fraudulent one and under sec 6 such a transaction was an act i 
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His creditor^ i< \ er> mtiinllv rii«c 1 Him c^pccnll^ when tlie 
c\idencc of the con'idcrttion is open to «ii«picion Amir C/iund \ 
The Kaen t 13-1 1 C 110ft 1931 AIR (Lnh ) 667 

Voluntary partition of the |oint timil> estate b> a father poverned 
the Mitakshara law who is i debtor betaveen himsdt and his 
minor sons w ithout mikinp adequate proaiMon for settlement of hi-, 
debts amounts to transfer o( his prop<.rf> w ith intent to dcia> and 
defeat his creditors and so constitutes an act of msoKcnc\ which 
would entitle his crcii tor to present an insoKenc> petition apainst 
him Ba/imo \ Daic^mruo 1930A1R (Nap)2l5 S 6 (b) applies onlj 
"hen a debtor transfers his propert> with a view to defeit or dela> 
his creditors Where therefore a debtor transfers his property not 
to a creditor of his and pavs out of the sale proceeds some of his 
creditors the transfer not beinp one with intent to defeat or delay 
all the creditors the transfer does not amount to an act of insoK cncy 
on the part of the debtor within the meaninp of S 6 (b) of the Act 
Peoples Dank of t^orthern India \ \usaf Ah I937 AIR (L) *195 

Relinquishment or surrender m fraud of creditors 


As has been observed the transfer of property m this case is not 
hmited to a conveyance or assipnmcnt only It includes any act of 
the debtor which has the effect of putting the property out of the 
reach of the creditors The separate property of a married woman 
as for instance a life estate settled upon her for her separate use 
Without any restraint on anticipation will pass on her bankruptcy to 
the trustee RcArmsironff ( 1888)21 QBD 264 And even when there 
« a restraint on anticipation the property vests subject to the re 
straint and upon the deatli of her husband m her life time becomes 
available for her creditors the restraint on anticipation being in the 
r « u , - u rUgnj 5 death 


1 iucans 


< 338 a , 2 

t^kiclcComm 326 A life tenant m possession might surrender or give 

up his estate to a person entitled immediately after his death to the 
free hold in fee without making formal Incry At common law 
exchange of lands in tlic simc country or a surrender of a free 
hold estate might well have been nnik by word of mouth—Wilhams 
Real Property p 225 (24tli Pd ) 

The power of a Hindu widow or daiichtcr to surrender or rehn 

9^*sh her interests m her luisband a or father s estate m favour of 

*e nearest reversioner it the time has often been considered and 
)vas fully dealt with by the Privy Council m ^ngasamr Gounden 
Nachiappa Coimdtn 46 I A 72 42 Mad 523 2icWN 77? 
As pointed out in tint case It H semed by long practice and confir 

by a series of dechlons tint n Hindu widow or daughter can 

renounce the estate in fivour <*• "J® nearest reversioner andhva 
'oluntary act efface lurstlf from the succession as effectively as J 
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she had then died This voluntary self effacement is sometimes 
referred to as surrender somenmes as relinquishment or abandon- 
ment of her rights , and It may be effected by any process having 
that effect proiided that there is a bona f\de and total rentmciation of the 
uiclow’s Tight to hold the property Bhaguat fCoer \ Dhanolcdhari 
Prosad Smgh, 47 Cal 466 (PC) In Choudhury Siireshuar Mtsser, v 
Miisstt Moheshrani Misram 4l CLJ 433 (PC), their Lord 
ships of the judicial Committee emphasised that “to make a 
surrender by a Hindu widow valid two conditions must be fulfilled 
The first IS that the surrender must be total, not partial The 
second is that the surrender must be a fcona fide surrender, not a 
device to divide the estate with the reversioners ” A surrender for 
valuable consideration such as payment to a particular creditor is 
a transfer to defraud the other creditors and therefore, void m law 
It was said that "it would be unfair to defraud the creditors of their 
just debts by a release which would be absolutely voluntary,” 
Chmtamoni \ Mohesh Chandm, 23 Cal 34 It has been observed m 
Sm Prfl/ttlia Kiiman v Bhahani 30 CWN 1011 (1037), that the 
question has to be decided upon the circumstances of each case 
whether the surrender was not a mere device for dividing the pro- 
perty or for transferring it for valuable consideration And in consi- 
deration of the facts of the case their Lordships held that “it was 
not a deed of surrender such as is contemplated by Hindu law to 
Df the reversioner There 
ircumstances is effected by 
the estate of the deceased 
husband to his next heir at that death Having regard to facts and 
circumstances mentioned above, the deed appears to be really a trans 
fer of the interest of the widow for taltiabic consideration ’ 

Assignment for past debts. 

An assignment by a debtor of the whole or substantially the 
whole of his property m consideration of a past debt is an act of 
bankruptcy, Worsley V De Mottos, (1758) 1 Bur 467, Re Phillips 
Eaparic Barton, (1900) 2 QB 329 This is not so houeier when the 


(1876) 2 Ch U 236 A transfer by a debtor of the whole or subs- 
tantially the whole of his property m consideration of a past debt 
IS an act of bankruptcy as well under the English law as under the 
Indian law A transfer, however, made in persuance of an antecedent 
hona fide agreement come to at the time of making the loans that 
secuttty should be given for the loan may be valid But the onus 
of prov mg the existence and bona fides ot such a prior agreement is 
upon the person who sets it up, Expartc fCilner Re BarkcT, (1879) 13 
Ch D , 245 , See also fCofamalai v South Indian Erport Co , 33 Mad 
334 20 ML) 211 Neither the sale npr the mortgage of the 
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J^bolc of hi^ properti tl clf in ict of binkruptcy if it is rnide 
wna/iicand for i present cquunlent pud or rendered to him 
Ko$5 \ H<3\o I{ (1834) 1 Ad &. El 460 Marctr v Peterson (1868) 
4 Exch 104 In In ifie M itttr o/ M V R Vclusuamj Theiar 
13 R 192 jc his been held thit there must be no suspicion that of a 
coMusue barcam or understanding that the transfer should be 
delated till insolvency his inters en»d ind the creditor must have 
taken sufficient steps to obnin the security or assignment agreed to 
be gi\ en before the in«oK cncy his inters ened 

A collusiv e suit by i debtor ind its subsequent withdnwal or 
compromise to put another pirty m possession of the immoveable 
property may amount to i mnsfer of property within the meaning 
of this section Pitran \ Attitirgir 13 A L] 434 29 Ind Cas 217 
An assignment of the whole of the debtor s property partly to secure 
3n existing debt ind ilso in consideration of a further advance of 
iPoney is not necessinly an ict ot bankruptcy Alien v Bonnet 
(1870) 5 Ch App 577 Exparte Willcimon Rc Burry (1822) 22 Ch D 
788 To save such an assignment from being an act of bankruptcy 
the advance must be made to enible the debtor to continue the 
business and the lender must have reasonable grounds of knowing 
tfus where the ass gnment IS for the real purpose of securing an 
debt and the advance is i device for conceilmg this fact the 
Assignment is an act of insolvency Exparte Johnson v Losccles 1894 
App (2as 135 There is this distinction however between the 
®ss gnment of the whole and the assignment of a partof the debtor s 
property for a past consideration while in neither of such cases is 
the intention of the grantee materia! m the former the fraudulent 
Intention of the grantor is assumed as a matter of law whereas m 
the latter the fraudulent intention of the grantor must be proved as 
A matter of fact This appears to be the reason why pressure on the 
debtor by the grantee negat ves fraud in the debtor in the case of an 
assignment of part of the property but has no such effect in the 
case of assignment of the whole and this would seem not to be a 
mere technical reason for a debtor who assigns all his properties 
Jyould seem not really to be acting under pressure for it is evident 
he cannot by such an assignment place himself in any better position 
man if the threat of which the pressure consists were earned our 
iV^iIIiams Pagcl4(I3ci» Ed) 

Proof of fraudulent intention 

In the Bankruptcy Acts prior to that of 1859 the vvorjj 
mtent to defeat or delay his creditors appeared in the definiton of 
mts act of bankruptcy but the omission of these words has 
mtered the law It was stated m the judgment m Re Wood /irtoi 
b-R 7 Ch App 302 that the words with intent etc v\ereom,l j 
m the sub section of the Act of 1869 corresponding to suK-sivT / . 

“nd (b) of the Act of 1914 as being superfluous and misled ^ 
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and that the fraudulent conveyance gift delivery or ttansfer by a 
debtor means a conv eyancc etc fraudulent as against his creditors 
or 'ome of them and therefore these words as against his creditors 
must be inserted by construction m the section after the w or0> 
fraudulent and if these words arc inserted the intention is not a 
matter of fact but something to be inferred as a matter oi 
law and the Court and jury are relieved from having to 
find an intent w hich is often contrary to the actual fact It is 
unnecessary that either the intent or actual fraud should be found as 
matters of fact Proof of an intention to defeat or delay his 
creditors w as nev er required to establish this act of bankruptcy 
because the necessary effect of the conveyance or assignment is to 
defeat or delay his creditors and to prevent his property from being 

administered in the manner contemplated by the provisions of the 

Binkruntcv Act Re Wood (1872) 7 Ch App 302 Dutton \ Mom 
son (1810) 17 Ves 104 Ponsford v Walton (1868) LR 3 CP 167 
cxfjflrte Wenly (1862) 1 De G J &.S 273 In the last case the pnncipal 
part of the property w as assigned and it w as assumed that this 
would be sufficient to satisfy the words of the section his property 
A fraudulent intention to defeat or delay creditors is generally m 
ferred from surrounding circumstances and need not be specially 
proved Re Wood supra laramati Krufinayya v Chtindra Pfipayo^* 
20 Mad 326 The intent to defeat or delay creditors may be inferred 
from surrounding circumstances The burden of proving that the 
transfer is calculated to defeat or delay the creditors of an insoh ent 
lies upon the person who sets up the transfer as an act of insolvency 
In Re Mflhomcdoli Nidiala 34 Bom LR 1162 


Transfer when not an act of insolvency 

An ineffectiv e alienation IS not an act of insolvency wiihm the 
meaning of sec 6 Provincial Insolvency Act justifying the adjudica 
ton of the alienor as insolvent In Kxdar Nath \ Mufininmad 

Ihmhim 35 PLR o22 150 IC 74 1934 AIR (L) 394 the 

al enation w as made by a person after the annulment of his adjudica 
tion order when his entire property vested m an officer appointed 
by the Court under sec- 37 of the Act The alienation was made 
1 ground for presentation of a second petition by a creditor to 
idjudicate the alienor an insolvent It was held that the alienation 
being meffective no order for adjudicat on could be made on such 
a petition 

Clause (c) , Fraudulent preference 

This corresponds to sec 1 (1) (c) of the Bankruptcy Act 1914 
which runs as follows If m England or elsewhere he makes any 
conv e> ance or transfer of his propertv or any part thereof or creates 
any charge thereon which would under this or any other Act be 
vod as fraudulent preference if he were adjudj.ed bankrupt A 



s 6(C)] 


FRAUDULENT PREFERENCE 


99 


fraudulent preference inclunes transactions whereby ^n insolvent 
debtor m contemplation of bankruptcy seeks to confer an advantage 
on a fa\ oured creditor o\ er bis other creditors In clause (I) of sec 
54 of the Prov incial InsoK ency Act it is Hid dow n Every transfer 
of property, every payment made every obligation incurred and 
every judicial proceeding taken or suffered by any person unable to 
pay his debts as they become due from his own money in favour of 
any creditor with a view of giving that creditor a preference over 
the other creditors shall if such person is adjudged insolvent on a 

petition presented within three months after the date thereof be 
deemed fraudulent and VO d as against the Receiver and shall be 
annulled by the Court The word preference as used in sec 
54 does not connote priority in respect of a debt That no doubt 
IS one meaning of the word but it means in the context the favouring 
of one creditor to the detriment of others The question whether 
there has been a fraudulent preference depenns not upon the mere 
fact that there has been a preference but also on the state of mind 
of tlae person who made it In other words the test is did the 
debtor execute the deed with a view to protect himself or with a 


m favour of a creditor constituted a fraudulent preference within the 
meaning of sec 54 the Court must be satisfied that the dominant or 
substantial motive of the debtor m making the transfer was to prefer 
the particular creditor and not to secure some particular advantage 
for himself DauHt Rum v DcolciNunlan ?5 IC 861 1924 AIR 

(L ) 686 The Official Assignee of Madras v T B Mehta and Sons 42 
Mad 510 If the Court after enquiry finds that the insolvents 
dominant motive in making the transfer was to prefer the particular 
creditor over others then the transaction amounts to a fraudulent 
preference Kasi Iyer v The Official Receiver Tanjorc 1929 AIR (M ) 
821 Mere transfer of one s property to a creditor is per se not an act 
of insolvency In Mahomed Yar Khan v Puran Prasad 1935 A L 1 
487 1935 AWR 505 157 I C 47 1935 AIR (All) 416 a 

creditor presented an application for the adjudication of his debtor 
on the latter executing a sale deed m favour of his wife in lieu of 
her dower debt and the lower Court adjudicated the debtor an in 
solvent remarking that Transfer of one s tangible property to wife 
in lieu of dower is always suspect It was held in appeal that the 
order of adjudication was not justified in the absence of a definite 
finding that the sale in question amounted to a fraudulent preference 
In order to make sec 6 (b) applicable it has only to be shown that 
the debtor transferred his propemes with intent to defeat or delay 
his creditors and m order to make s 6 (c) applicable it must be 
shown that (1) there was a tran-^fer by the debtor to a creditor or 
creditors (2) the debtor was unalle to pay his debts at the time of 
the transfer (3) tKc transfer ttas uidi <i ufsi to gae tlie aetl tor or 
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creditors preference nnd (4) the transfer has taken place within three 
months of the date of the presentation of the petition What has 
to be considered by the Court is whether at the time of the transfer 
complained of the debtor was or was not in a position to pay his debts 
and whether the transfers were with a view to give preference to the 
creditors concerned Intent to defeat or delay the creditors or to 
give a preference to a creditor is a mental act and can only be 
determined if one looks to the surrounding circumstances A 
transfer of a considerable portion of his properties by a person in 
serious pecuniary difficulties his debts surpassing his assets m 
favour of one or some of his creditors without making any 
prov ision for the payment of debts due to others may be presumed 
to have been made with intent to defeat or delay creditors or with a 
view to give preference to i particular creditor Firm BaijnotH 

Rameshuar Lail v AtalPrasad Kumar 17 PLT 857 168 1 C 140 1937 
AIR (P) 134 Where a debtor sold his house to two of his creditors 
for an ostensible consideration of a small amount as compared with 
all his debts and no evidence was given to show that any pressure 
was brought to bear on him and the debtor was so heavily indebted 
that he obtained no advantage from the sale it has held that the 
dominant motive of the debtor in effecting the sale was to prefer 
certain creditors and therefore the sale was an act of insolvency 
Siwram Bajirao Bhalcrao v Amrutrao Ganpatrao Ktinbi 1937 A 1 R 
(N) 226 

When preference is not fraudulent 

Preference implies an act of free will and there can be no 
preference where the is the result of pressure Nnpendrancith 
Sahtiv Ashmosh Gfiose 19 eWN 157 Mowla Babh v Te^mal 20 
Ind Gas 395 H ALJ 545 A preference to a creditor must 
be shown to have been fraudulent with reference to the state of 
the mind of the debtor Nripcndranatfi SaKit v Ashutosfi Ghose 20 
C W N 421 O^cial Assignee Bombay v Bnjlc sKore 3 A L 1 614 
(1916) AWN 250 In Buteber v Ste^ 7 Eng & Ir App 849 
Lord Hatherly says I think the Legislature intended to say that 
if you the debtor for the purpose of evading the operation of the 
Bankruptcy laiss and m order to gne a fraudulent preference make 
this payment or this charge it shall be wholly done away with 
cKcept in cases where the person you have favoured is wholly 
ignorant of your intention to favour him and receives payment 
simply for valuable consideration and without notice ofanyinten 
tion on>ourpartto favour one creditor above another See also 
Dadapa v Bishniidas 12 Bom 424 Brown v Ferguson 16 mad 
499 Cfiulambaram Chettiar V Srmii-asa Snstnyal 30 Mad 6 and also 
m appeal in 37 Mad 227 PC 20CLJ 571 23 I C 714 18 

CWN 841 Lain Hnbim Lai V Moosfiafiar SaKoo 34 Cal 999 II 
CWN 8S9 6CL.J 410 andGopalv Bank o/ Madras 16 Mad 
397 Where the proper inference to draw from the fact was that 
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the dominant motne actuating the debtor u as that m making the 
transfer to his creditor he {the debtor) was only doing what he 
felt himself bounder compelled to do, and where it must have 
appeared to him that the alternative to handing over was a 
prosecution for criminal breach of trust the case is not of “fraudu- 
lent preference ’ within the statute, Sime Darby &. Co \ The Ojficifl! 
Assignee of the State 0/ Lee Pang Singh, 47 C L ] 339 (PC) For fuller 
treatment of uhat is anJ uhat is not /raudiilcnt pre/trence sec notes under 
section 54. infra 

Clause (d) , Intent to defeat or delay creditors. 

This IS section 1 (1) (d) of the Bankruptcy Act 1914 as amended 
by the Bankruptcy (Amendment) Act 1926 which runs as follows 
“if with intent to defeat or delay his creditors he does any of the 
following things namely, departs out of England, or being out of Eng- 
land remains out of England, or departs from his dwelling house, or 
otherwise absents himself, or begins to keep house The words 
‘intent to defeat or delay” override the whole section and 
cover all the enumerated acts of bankruptcy including fraudulent 
conveyance etc It has been said in re IV'ooii, L R 7 Ch App 
302 that intent to defeat or delay ’ 1$ in respect to the acts 
of bankruptcy in this clause a matter of fact and must be proved as 
such and that the meaning of the omission of these words in the 
definition of other acts of bankruptcy is not a matter of fact 
requiring proof but a matter of law resulting from the act of the 
debtor When a debtor knew that the necessary consequence of 
his going abroad would be to defeat or delay certain creditors, he 
was held to have gone abroad with intent to defeat or delay his 
creditors Exp Coaler 30 L T 610 , Ke Bryant 3 M Sc A 722 and 
this even though his going abroad had nothing to do with his debts 
Holroyd v Writehead 5 Camp 530 

”” ' ‘ loctrine has been somewhat limited m 

must distinctly allege that the debtor 
)usc or otherwise absented himself, 
w ith intent to defeat or delay his creditors and the petitioning cre- 
ditor must prov e the intent Exparte Coates (1877) 5 Ch D 979, 
In the matter of WiiJinm Watson 31 Cal 767 Aim Ha/i Su'laiman \ 
Hazi Jan Muhammad 8 Bom L R 648 An omission of an allega- 
tion can be rectified b> amendment before adjudication Re Fiddian 
Exparie Fiddian (1892) 9 Mor 65 Where an> of the above acts is 
done with intent to defeat or delay creditors the fact that no ere 
ditor was actually delayed IS immaterial. WiKiams V Nimn 1 Taunt 
270, Fouler \ Padget, 7 TR 509, Rouch v G \V R Co, IQB 51 
As to these acts of bankruptcy, an intent to defeat or delay creditors 
must be shown and such intent is often a matter of inference 
Thus, if a man quits India and remains out of India and does not 
provide to meet bills becoming due, it may generally be assumed 
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that his intention is to delay his creditors Bwndon Exparte, Trench, 
m rc, (1884) 25 Ch D 500 Again a mimed woman trader who 
leaves her places of business without paving her creditors, or notify 
mg her change of address commits an act of insolvency though at 
her husband’s request she goes to li\e with him elsewhere, Worsely, 
Inre,(1901)lKB 309 

The debtor's intention can be inferred from surrounding cir- 
cumstances and therefore a debtor who withdraws to a retired part 
of the house to avoid personal application for payment or a banker 
who closes his bank against customers or a trader who shuts his 
shop and leaves home without directions or an address to which 
communications may be made commits an act of bankruptcy This 
inference can however be rebutted by evidence of the fact that the 
creditor called at an unreasonable hour or by other evidence satis 
' I j i ' ict m apparently avoiding a 

urtis (1893) 9 TLR 387 

JCal 26 

Under s 6 (d) of the Act it is an essential feature of an act of 
insolvency that the act should be done with intent to defeat or 
delay the creditors generally of the debtor It is insufficient to 
allege or to prove that the act was done with intent to defeat or 
delay any parucnlaT creditor An attempt a debtor to deprive 
any one creditor of the fruits of a decree against him is not an act 
of insolvency MaungNytmTm v Saw E» Hoke 158 IC 610 
1935 AIR (R)281 

Clause (d) (i) , Departure from British India 

A debtor commits an act of bankruptcy if with the intent to 
delay or defeat his creditors he does any of the following things 
lit , departs out of British India or being out of British India 
remains out of British India or begins to keep house The act of 
bankruptcy is complete it the moment of the departure and lS 
therefore not affected by subsequent circumstances Exparte Gardener, 
(1812) I Ves &. B 45 Usually the material facts on which this 
act of bankruptcy is established are that debts have matured or are 
maturing and that the debtor departs and remains away without 
making provisions to meet them Exparte Coates Re Skelton (1877) 
5 Ch D 979 The debtor’s intention is material and therefore he 
. 1 j . 1 ^= « business without committing 

vith in honest intention and 
Warner v Barber, 1816 Holt 

N 1* 

Clause (d) (U) i Departure from dwelling house, etc. 

The absence of the debtor must be in absence from his dwelling 
house or place of business or from some particular creditor and 
must be brought about w ich the intention to defeat or delay ere- 
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ditors, Ftjhcr \ Bu.her, (1930) 10 B St C , 705 The mere failure of 
the debtor to keep an appointment with the creditor is not in itself 
an act of bankruptcv in the absence of any such intent, Expane 
Mi^cr, Re StcpHcncy, (1871) 7 Ch App 188 The debtor may commit 
an act ot bankruptcy w ithout physical absence if he adopts an assu 

In Re Alderson, Expartc 
Harkishendas, 23 A L J 
1 lo . - has been held chat mere 

absence of the debtor from his village for two or three hours, when 
a munim of his creditor s shop went to him for collecting the debt, 
or the fact that the debtor was purchasing cloth from a creditor and 
using the proceeds to pay off the other creditors or the fact that he 
was not keeping up his accounts for about a month and that he 
had ceased to do his business with vigour would not constitute acts 
of insolvency w ithin the meaning of the Act It was further held 
that the mere fact that the debtor was unable to pay his debts was 
not Itself sufficient ‘The fact of the debtor having departed from 
his dwelling house or phce of business m itself connotes nothing 
The essential ingredient of the act of insolvency is that the act was 
committed by the debtor w ith intent to defeat or delay his creditors," 
A M M Mimigcppa Chec<>ar \ N C Qn^IiaTa, 12 Rang 150 

Clause (d) (lu) , Seclusion to deprive creditors of the means 
of communication 

Secluding is equivalent to the English phrase “beginning to keep 
house ” It imports a refusal or denial on the part of a debtor to 
see creditors with the object of defeating or delaying them The 
intention of the debtor muse be clear and accordingly a denial to a 
creditor not specifically ordered by him (txpane Foster 1810) 7 
Ves 414) or denial by a debtor sick in bed is thus not an act of insol- 
vency The intention with which a debtor actually departs from 
his place of business is material, though he might have altered his 
intention and come back In the Application o Dhoian Das to declare 
the prm o \Va'b I is Hoiaram insoUent 56 Ind Cis 158, Sardarmal \ 
Araniaynl 21 Bom 205 (213) For a trader to withdraw from that 
part of tlie house where he usually sits to a more retired part is 
beginning to keep house. Key v Shan , 8 Bing 320 A trader may, 
however w ithout committing an act of bankruptcy order himself 
to be denied to creditors at unreasonable hours, Smith v Citme, 
(1813) 3 Camp 349 Where a warrant has been issued for the 
arrest of a judgment debtor in execution of a decree obtained by a 
creditor and the debtor conceals himself in order to a\ oid arrest, 
his case comes under sec 6 (d) (m) and his conduct amounts to an 
act of insolvency, Ram Labhoya Ma* \ Firm Chancha' Sm!;h Jastiant 
Smtih 133 I C 633 1932 AIR (Lah)28 Where tw o debtors began 
to keep house to avoid service of a writ, with the object of gaming 
time, and so obtaining an advance to pay off their creditors, it 
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held that they had kept hou&e w th intent to delay, and committed 
an act of bankruptcy, RicfiartLon V Pratt 52 LT 614 

Clause (e) ; Sale of property in exe-ution of decree. 

This IS section 1 (1) of the Bankruptcy Act 1914 as amended by 
the Bankruptcy (Amendment) Act 1926 and sec 9 (e) of the 
Presidency Towns Insolvency Act It should be noted that 
both under the English Act and the Presidency Tovins Insolvency 
Act attachment of the debtor s properties m execution of the decree 
of any Court for the payment of money is an act of insolvency 
while under the Provincial Insolvency Act it is an act of insolvency 
if any of his properties has been sold in execution of the decree of 
any Court for the payment of money A creditor s petition, there 
fore, under the Provincial Insolvency Act for adjudication of the 
debtor insolvent would not lie on the attachment of the latter’s 
property while it would be maintainable both under the English Act 
and the Presidency Towns Act But the attachment would entitle 
the debioT to present a petition for adjudication even if the debts do 
not amount to five hundred rupees The clauses (e) and (h) m this 
section are intended to enable a creditor to procure an act of msol 
vency , m other words, to compel the debtor to commit an act of 
insolvency, m order that the creditor may get if he wants them, the 
advantage of insolvency jurisdiction One is clause (e) ii? to have 
a man’s property sold m execution of a decree for payment of 
money Another way m which a man may be forced into Insolvency 
Court is under cl (h) if he is imprisoned m execution of a decree 
of any Court for payment of money It should be noted that clause 
(c) does not apply to a person against whom an adjudication order 
was taking operation Cl (c) is intended to apply to a person who 
is responsible for the payment of his own debt It is he who may 
be compelled by the creditor to commit an ict of insolvency The 
clause has no application to person who has been adjudicated and 
to the acts of the Official Assignee in the process of insolvency 
administration, Liicfimicfuind v Bepm Behan 32 C W N 716 
Decree must be a Civil Court Decree. 

A debtor commits an ict of insolvency if execution against him 

has been levied by seUure of his goods under process m any action 
in Court, ^nd the goods have been sold in execution of the decree 
In execution of a decree against a partnership the separate property 
of one of the partners was attached and sold The lower Court 
held that this amounted to an act of bankruptcy on the part of 
the other partners It was held that the lower Court was wrong 
It cannot be said that the property of one partner becomes the 
property of the other partners b> reason of their being partners 
Only in case where the partnership assets are not sufficient to satisfy 
the creditor’s claim that the separate property of n partner is liable, 
Rtimwnloxr Atyar v Firm of V K R fCnshnfl Aiyar, 1926 M W N 
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977 E\er> decree by \irtue of which money is payable is to that 
extent a decree for money Hart \ Taraprasiinna Mukhcrji 11 Cal 
718 Vidanat/isaim \ Samastmdaram 28 Mad 473 The words in 
execution of the decree of any Court for payment of money can 
not be extended by analogy They must be extended by legislature if 
at all and it cannot be held that there has been an act of insolvency 
when the definition gi\en by the legislature has not been complied 
with Ramsflhcii Mull Marc v Joylal 32CWN 608 The word 
decree in sec 6 of the Pro\ incial Insolvency Act 1920 has the same 
meaning as in sec 2 of the Civil Procedure Code 1908 a certificate 
under the Public Demands Recovery Act 1913 is not a decree within 
the meaning of that word as used in the Civil Procedure Code 
Therefore a sale of the property of a person in execution of a 
certificate under the Public Demands Recovery Act 1913 is not an 
act of insolvency as contemplated by sec 6 of the Act Debt Prosad 
Smgha \ Krishna Kttmar Sarlcar 41 CW N 600 

‘ Decree must be for Payment of money 

The expression decree of any Court for the payment of money 
in cl (e) of S 6 of the P I Act must be construed to have the 
same meaning as in cl (h) It means a decree personally against the 
person concerned It does not include a decree for sale on a mort 
gage Bfli/ Nath v Gajadhar Prasad 1935 OWN 374 154 1 C 
908 1935 AIR (0)406 The Provincial Insolvency Act makes 
no distinction between a decree on mortgage and a decree on a 
charge when such charge is antecedent to the suit i e the charge 
created by will and not a charge created for the first time by the 
decree The procedure that is followed for a decree on charge is 
the same as in the case of a decree on mortgage But a decree on 
the footing of a mortgage or charge would not be decree for the 
payment of money within the meaning of s 6 (e)&v(h) of the Provin 
cial Ins Act There is a distinction between a decree based purely 
on personal claim and a decree based on mortgage or charge ante 
cedent to the suit In the one case the essential relief claimed m 
the suit would be a personal relief and in the other the essential 
relief would be sale of property So that what is contemplated by 
the expression in execution of decree for payment of money is 
a decree capable of execution by the arrest of the person or against 
the general estite of the person agamst whom the decree is made 
Where a particular property IS hypothecated for a debt either by 
mortgage or charge the relief can only be against that particular 

In such a case the 
money and a sale in 
ency Venkata Rama 
)6 45 L W 260 170 

I C 65 1937 AIR (M) 433 In Kamla Bai \ Cliatra PrasaJ I L R 
1938 (All) 84 1937 AWR 1111 1937 A LJ 1221 it has been 
held that the sale of property m execution of a decree passed 
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against the judgment debtor in his cipacity as legal representative 
of the deceased original debtor ind not imposing any personal lia 
bility on the judgment debtor do“s no amount to an act of msol 
vency within the meaning of section 6 (e) of the Provincial Insol 
vency Act The phrase decree for payment of money in section 
6 (e) means a decree for money such that the judgment debtor is 
personally liable for the decretal amount 

Starting Jjomt of limitation Accord ng to sec 6 clause (e) an act of 
insolvency occurs when the property IS sold which means the date 
of sale and not the date of confirmation of sale and when the 
petition IS beyond three months from the date of sale it is barred 
Kanni Lai Nandy V Tinkari De 57 CL J 148 37 C\VN 535 145 
I C 429 1933 AIR (C ) 564 As has been observed in 

Lai Cfiand ChoiidfiTi V Bogha Rom 40PLR 841 1938 AIR (L)819 
execution sale is complete when the property is knocked down 
to the highest bidder and it is not open to the Court thereafter to 
offer the property to any person who may be prepared to purchase 
It for higher amount Therefore an act of insolvency m sec 6 (e) 
occurs when the property IS sold and not when the sale is confir 
med Hence a petition by a creditor must be maiie within three 
months from the date of sale and not that of confirmation 

Clause (f) , Petition to be adjudged insolvent 
This corresponds to sec 1 (0 of the Bankruptcy Act of 1914 as 
amended by the Bankruptcy (Amendment) Act 1926 which runs 
as follows If he files in the Court a declaration of his inability to 
pay the debts or presents a bankruptcy petition against himself 
The explanation to section 7 of the Provincial Insolvency Act lays 
down The presentation of petition by the debtor shall be deemed 
an act of insolvency withm the meaning of this section (sec 7) and 

of adjudication A 
put by the debtor 
Das V Gopiknshna 
•* “ , “ , (now sec 

6) pros ides that the presentation by the debtor of a petition to be 
adjuged an insolvent IS in Itself an act of bankruptcy and pnmtl 
jflcie the debtor is entitled to an adjudication See also L/daicliaruI 
Mflifi \ Ram Kumar Khara 15 CWN 213 12 CL] 400 Ponntt 
Chetti V Narayanasuami Cfictti 14 MLT 304 25 ML] 445 21 
Ind Cas 293 The mere fact of the presentation of a petition for 

for adjudication 
ommits an act of 
vent It does not 
a fresh petition 

for insolvency after annulment of a previous adjudication constitu 
tes a fresh act of insolvency entitling a creditor to present an applt 
cation for adjudication of the debtor as an insolvent Jamnldnv 
Bish imKir Dial 109 1 C 587 1929 A I R (L) 72 
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When a person makes an application to be adjudicated an msol- 
aent, it is the filing of that application which is an act of insolvency 
and not the fact of the application remaining on the file of the 
Court, Lnl Ntmcly \ Tinkan De, 57 CLJ 148 37 CWN 
535 145 I C 429 1933 A I R. {C ) 564 

Clause (g) ; Notice of suspension of payment. 


This corresponds to section 1 (h) of the Bankruptcy Act, 1914 
as amended the Bankruptcy (Amendment) Act, 1926 which runs 
as follows *‘If the debtor gives notice to any of his creditors that 
he has suspended, or that he is about to suspend, payment of his 
debts ” The condition precedent to a debtor being adjudicated an 
insolvent on the petition of a creditor is that the debtor should be 
alleged and proved to have committed one or the other acts of 
insolvency set out in section 6 of the Act The mere fact that a 
person admits that he owes money to a creditor, and also admits 
that he is unable, there and then, to pay the amount cannot possibly 
be regarded as the commission of an act ot insolvency as defined 
by the various clauses in sec 6, Veeraya Chetry v Doraisuamy 
Reddiar (1928) AIR (M ) 393 It is clear from sec 6, cl (g) that 
It IS not the suspension of payment but the act of giving notice of 
suspension of payment that affords a cause of action, and 
provides the starting point from which limitation for presenting 
petition for adjudicating a person insolvent is to be computed, 
Re Ahce Alderson Exp Jackson, (1895) 1 Q B 183 , Mwlomal Veriomal 
V Sumorlduin, (1928) AIR (S ) 177 A debtor does not commit an 
act of insolvency by merely suspending payment of his debts, under 
sec 6 (g) a debtor commits an act of insolvency only if he gives 
notice to any of his creditors that he has suspended payment or that 
he is about to suspend payment of his debts due to his creditors 
generally and the time place and particulars of the notice should 
be accurately specified, A M M Miirugappa ChettyoT v N C Galliara, 
12 Rang 150 1934 A 1 R (R ) 87 


A nonce by a debtor to his creditors that he had suspended pay- 
ment of debts will be a sufficient act of insolvency to justify a peti- 
tion under sec 6 (g) provided the act occurred within 3 months of 
the presentation of the petition Banamssi Doss v Baldco Das 82 Ind 
Cas 742 (1925) AIR (O ) 222 THiough i mere intimation to 
a creditor that the debtor IS insolvent is not an act of insolvency 
the giving of notice to a creditor of an intention to suspend payment 
is an act of insolvency. Mercantile Bank V Official Assignee, Madras 
39 Mad 250 39 I C 942 Although a bare declaration of mahlS 
to pay debts docs not amount to an act of insolvency, it was held 
on the authority o^ the cases of Qough v Samuel, (1905) AC 447 
■lndCrool.^ Morlcj, (1891) AC 316. that «hcre the declaration 
is accompanied by such circumstances and is m such a context that 
the impression produced upon the mind of the creditor receu inc^ it 

is such ns to amount to a statement that the debtor is going” 
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against the judgment-debtor m his capacity as legal representative 
of the deceased original debtor and not imposing any personal lia- 
bility on the judgment-debtor doea noc amount to an act of insol- 
veivcy within the meaning of section 0 (e) of the Provincial Insol- 
vency Act. The phrase “decree for payment of money” m section 
6 (e) means a decree for money such that the judgment-debtor 15 
personally liable for the decretal amount 

Starting point of limitation According to sec 6, clause (e) an act of 
insolvency occurs when the property is sold which means the date 
of sale and not the date of confirmation of sale, and when the 
petition IS beyond three months from the date of sale it is barred, 
Kanfli Lai Nandy V Tmkan De. 57 CLJ 148 37 C\VN 535. 145 
1C 429: 1933 AIR (C) 564 As has been observed iri 
Lfll Chand Choudhri v Bogho Ram, 40 P L R 841 1938 A.LR. (L ) 819. 
execution sale is complete when the property is knocked down 
to the highest bidder and it is not open to the Court thereafter to 
offer the property to any person who may be prepared to purchase 
It for higher amount Therefore an act of insolvency in sec. 6 (e) 
occurs when the property is sold and not when the sale is confir- 
med Hence a petition by a creditor must be made within three 
months from the date of sale and not that of confirmation 

Clause (f) : Petition to be adjudged insolvent. 

This corresponds to sec 1 (0 of the Bankruptcy Act of 1914 ds 
amended by the Bankruptcy (Amendment) Act, 1926 which runs 
as follows : “If he files in the Court a declaration of his inability to 
pay the debts or presents a bankruptcy petition against himself.” 
The explanation to section 7 of the Provincial Insolvency Act lays 
down : “The presentation of petition by the debtor shall be deemed 
an act of insolvency withm the meaning of this section (sec 7), and 
‘ ■ ’ ’of adjudication ” A 

put by the debtor 
' Das V Gof>ikrishna 
' the Act (now sec 

■ of a petition to be 

vruptcy, and prima 

jactc the debtor is entitled to an adjudication ” See also Vdaichand 
Maiti V Ram Kumar Kham, 15 CWN 213 12 CL J 400, Ponnu 
Cfietti V NaTaynnasucimi Cfiem, 14 ML.T 304 25 ML] 445*21 

Ind. Cas. 293. The mere fact of the presentation of a petition for 
adjudication is enough on which to make an order for adjudication, 
y-- . n.. A in/^wiy .1 tnt » , » ^ commits an act of 

■ isolvent. It does not 

■ of a fresh petition 

for insolv ency after annulment of a previous adjudication constitu- 
tes a frc'h act of insolvency entitling a creditor to present an appli- 
cation for adjudication of the debtor as an insolvent, Jamaldmv. 

BufiamfiaT Dial, 109 I C 587 * 1929 A.I R. (L.) 72. 
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When T person makes an application to be adjudicated an msol 
'ent It IS the filmc of that application which is an act of insoKencv 
and not the fact of the application remaining on the file of the 
Court Naruii Lai \ Tinlnn Dc 57 CLJ H8 37 CWN 

533 143 1C 429 1933 AIR (0 564 

Clause (g) , Notice of suspension of pa>ment 
This corresponds to section 1 (h) of the Bankruptcy Act 1914 
as amended bi the Bankruptcy (Amendment) Act 1926 which runs 
as follows If the debtor gw cs notice to any of his creditors that 
he has suspended or that he is about to suspend payment of his 
debts The condition precedent to a debtor being adjudicated an 
tnsoKent on the petition of a creditor is that the debtor should be 
alleged and pro\ed to ha\e commuted one or the other acts of 
insoi\encY set out in section ^ mere fact that a 

person admits that he owes money to a creditor and also admits 
that he is unable there and then to pay the amount cannot possibly 
be regarded as the commission of an act ot insolvency as defined 
by the various clau*es m sec 6 Vecraya Chetty \ DoTasuamy 
Rsddtar (1928) AIR (M ) 393 It is clear from see 6 cl (g) that 
It is not the suspension of payment but the act of giving notice of 
suspension of payment that affords a cause of action and 
provides the starting point from which limitation for presenting 
petition for adjudicating a person insolvent is to be computed 
Re AUce Alderson Exp ]acUson (1895) I Q B 183 Mufomal Vcriomal 
V Sumarkfum (1928) AIR (S ) 177 A debtor does not commit an 
act of insolvency by merely suspending payment of his debts under 
sec 6 (g) a debtor commits an act of insolvency only if he gives 
notice to any of his creditors that he has suspended payment or that 
he IS about to suspend payment of his debts due to his creditors 
generalH and the time place and particulars of the nonce should 
be accurately specified A M M Murugappa Chettyar \ N C Galhara 
12 Rang 150 1934 A I R (R ) 87 

A norice by a debtor to his creditors that he had suspended paj 
ment of debts will be a sufficient act of insolvency to justify a peti 
tion under sec 6 (g) provided the act occurred within 3 months of 
the presentation of the petition Bonarussi Dass v BaWco Das 82 Ind 
Cas 742 (1925) AIR (0) 222 Though a mere intimation to 
a creditor that the debtor IS insolvent IS not an act of insolvency 
the giving of notice to a creditor of an intention to suspend payment 
15 an act of insolvency Mercant le Bank \ Official Assignee Madras 
39 Mad 250 39 I C 942 Although a bare declaration of inability 
to pay debts docs not amount to an act of insolvency it was held 
on the authority the cases of Clough \ Samuel (1903) AC 442 
and CriTok \ MoWe> (1891) AC 316 that where the declaration 
is accompanied by such circumstances and is m such a context that 
the Impression produced upon the mmd of the cr^itor rcceiv mg it 
Is such as to amount to a statement that the debtor Is going to 
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suspend the payment of his debts it amounts to an act of msol 
vency Where a debtor in reply to demands of certain of his credi- 
tors, stated that he had placed all his title deeds m the hands of a 
third person for the sale of his properties and for the discharge of 
all his debts it was held that there was in act of insolvency justify 
mg the adjudication of the debtor as m insolvent, Ramasuomi 
Chettiar V Mwdimnlusuami Cfietuar 109 I C 83 1928 AIR {M ) 

903 

What constitutes notice of Suspension of payment. 


The notice contemplated by clause (g) is a notice to be mten 
tionally given by the debtor but the intention of the debtor can 
best be gathered from the circumstances under which the commu 
nication is made, In the matter of David Sasoon & Co Ld 95 I C 
453 1926 AIR (S ) 246 What is required under sec *6 (g) is 
that a communication proceeding from the debtor made seriously, 
should give the creditor or any of the creditors to understand 
from the state of circumstances as disclosed at the time that the 
debtor has suspended or that he is about to suspend payment , 
merely suspending payment is not an act of insolvency, Mflttng 
SemN>im\ Dauson Bank Ld 1931 AIR (Rang) 317 Where a 
debtor sent a registered post card bearing signature to one of hts 
creditors stating that there were so many debts that he was not able 
to make payment and it was useless for the creditor addressed to 
continue to make demands and that he might do whatever he 
hked m the matter, it vvas held that the post card amounted to 
an act of insolvency wichm the meaning of s 6 (o) of rhe Act 
L Pcarcy Lai V Mohammad Salamat Ullah khan ILR JO'^7 lAll) 
616 1937 A L] 491 1937 AWR 413 170 1C 535 1937 

The Prov incial Insolv ency Act does not prescribe any form of 
words for the notice and it is sufficient if, having regard to all the 
surrounding circumstances the words used are such as convey to 
an ordinary businessman the impression that the debtor has no 
intention to pay his debts and has suspended or is about to suspend 
payment Where a statement by the debtor that he is unable to 
pay his debts IS accompanied by an expression of an intention on 
his part to deal with his creditors collectively and not individually, 
It amounts to a notice to suspend payment In re Scott Fxharte 
Sco. 1 , (1896) IQB 619 65SL] & B 465 74 i t 555 % 
W R 537 GurmM Singh v Ram D.lw Mai, 112 1 C 132 , Banarsi 
Das Kaffur Cnana v Alan v^hana Katlha fvishan. 34PLR 41 141 

I C 62 1933 AIR (L ) 113 When during the temporary absence 

of the proprietor ot a hrm, the minager, for the time being 
closed the business and put up a notice under the signature of 
his pleidcrs requiring the creditors to communicate with the 
pleaders, it vvas held that th«c acts arc sufficient to constitute an 
act of bankruptcy within cl (d) (ii^ and (ui) and cl (g) of sec 6 
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of the Act In re Hiwltif ShitTwmin 97 I C 446 (1927) AIR (S ) 

18 In VccTtibrahmijm \ Jaj’anmitlhtJcIinrjufti 42 LW 427 69 
MLJ 184 1935 MWN 551 158 IC 966 1935 AIR (M) 

589 the debtors who hid become involved m debts sold their 
property m order to meet their creditors and offered to make a 
rateable distribution among their unsecured creditors of the balance 
of the sale proceeds after satisfying a mortgage debt charged on 
the property The intimation given to one erditor was to the 
effect that thev would not pay anything to him unless he agrees 
to accept in full settlement the small amount which they offered 
It was held that the intimation in question amounted to a notice 
that the debtors had suspended or about to suspend payment of 
their debts and that it amounted to an act of insolvency within 
the meaning of s 6 (g) of the Provincial Insolvency Act 

The notice may be oral and need not be in writing Exparte 
'Nicholl 13QBD 469 GiiTmufch Smg/i v Rum Ditto Mol 112 I C 
132 1929 AIR (L) 136 A letter written without prejudice 

by a debtor to a creditor giv mg notice of suspension is admissible 
in evidence to prove the act of bankruptcy Re Domty Exports 
Ho't 2QBD 116 When a judgment debtor brought before the 
Court at the instance of the judgment creditor under section 55 
CPC intimates to the Court through his counsel that he intends 
to apply for adjudication as an insolvent within one month and 
asl s for an order of release under sub section (4) he gives notice 
to that creditor although the latter may not be present in person 
and be only represented by counsel that he is about to suspend 
payment of his debts As such he commits an act of insolvency 
on which a petition m insolvency can be filed against him by 
another creditor Mflfttira/ Kwhore Khannfi v The Netherlands 
Trading Society 33C\X N 401 


Notice must be of suspension of entire debt 
All oral notice under sub-section (g) is sufficient but it must be 
a notice m an unambiguous decisive form made in a definite 
form of words to a particular creditor at a definite time that the 
debtor has suspended payment of his debts Suspended payment 
of his dtbes in this connection means cmife suspension of fits ufioie 
mclefnedntss or as is colloquialh 'aid of a bank notice to stop 
pajment n nonce of generaJ mtentfon to stoppa)msnc foeieiy 
bodv Aornyan Das V Chimman Lnl 25 ALJ 219 (1927) AIR 

(A) 266 in order to bring a case within sec 6 clause (g) it is 
necessary to establish such facts is indicate that the debtors are 
not merely refusing to ri> particular creditors but that they have 
declined to pay any creditor or deal with their cred tors as a 
bodv Finn Haraavan Dass Johor \!all v Jacamaifi Afaruari la 
Pit LT 461 152 I C 653 1934 A I R (Pat ) Accor 

It has been Iicld in Nacar MirJali v GoUIeshuar Bijuas 41 CW ’ 
349 that the susptn* on of the pa>ment of debt mentioned 
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sec 6 cl (g) of the Act contemplates the suspension of the 
payment of the entire debts of a person and not a refusal to pay 
a paniculciT debt due to a particular person 

Whether notice gn en by a debtor is sufficient or not must depend 
on the facts of each case A request by the debtor to his creditors 
that they should not press for payment till such time as the market 
improved and m the alternative an offer to settle at a certain per 
centacc IS sufficient nonce under sec 6 (?) In the matter oj Dana 

Sassoon & Co Ld 95 I C 453 1926 AIR (S ) 246 If the word 
used do not fairly bear a meaning wh ch would bring them within 
this paragraph the effect produced on the mind of the hearer will 
not alter the case Thus it was held no act of bankruptcy where 
the debtor said to the petitioning creditor If you do not continue 
to supply me uith bricks I shall rot be able to carry on my 
contracts and shall have to stop payment Re PKil/ips 76 LT 531 
The test for determining whether a debtor gave a notice that he 
“ ds u«ed by him 

debtor intended 
ae minds of the 
nd unconditional 
ould understand 
for a settlement 

the debtor had no other altcrname but to suspend payment Each 
case has to be decided on its particular facts and it is for the Court 
to decide what is the natural meaning of the words used The 
Court IS not concerned as to what the debtors intention was but 
what effect the communication had on the minds of the persons to 
whom it was addressed the fact that the hearer jumped to illogical 
conclusion is not enov gh Ouarluidos int/icr Mall v David Sassoon fi'" 
Co Ld 121 IC 865 

To comply vMth sec 6 (g) of the Act not ce may be oral or in 
urtng but It must be notice deliberately given and must amount 
to an intimation to the creditors that the debtor intends to suspend 
the payment of his debts due to a I his creditors Mere intimation of 
inability to pay his debts does not ordinarily amount to such a 
notice thoi gh caking with other circumstances it may do so The 
notice must be such that the creditors may be led naturally to infer 
that die debtor intends to suspend the payment of his debts 
HarJcijfian La' \ Peoples Bank o Northern Ind a 14 Lah 117 The 
proof of the commission of an act of insolvency must be strict and 
precise Where it is alleged that a debtor has given notice that 


specified and deliberate act on the part of the debtor and the 
suspension actual or intimated must apply to a'l the creditors It 
is «omcthmg different from a notice of mahil ty to pay h s debts In 



s. 6(};)] notice of SUSPENSION OF PAYMENT 


111 


M S M M Chctcjar Firm \ P Mudaltar, 11 Rang 96, the petition- 
ing creditor demanded from the debtor the immediate payment of 
a mortgage debt In replv the debtor admitted the debt, but 
pra>ed for time to pay the debt when better trade conditions 
pre\ ailed and in\ited the creditor’s assistance to enable him to carry 
on his business m the meantime It was held that the letter was 
not a notice of suspension of the payment of debt within sec 9 of 
the Presidency Towns InsoKency Act 

What IS not notice. 

Mere suspension of payment uii/ujut giimg notice to creditors 
that payment is suspended is not an act of insolvency ' A man 
may suspend payment, but if he does not give notice to his creditors 
then that is not an act of insolvency Again, a man may declare 
his inability to meet his creditors, but, unless he declares hts inability 
to one of his creditors, that is not a notice that he has suspended, 
or IS about to suspend, repayment of his debts,” Vasanjt Mulji \ 
Mulyi RunchfioJ Ved 28 Bom L R 677 The fact that the debtor 
has called a meeting of the creditors and offered a composition is 
not sufficient notice, Re Erparte the Trustee, (1885) 2 Mor 112 

Nor does a statement by his solicitor that receiving order will be 
applied for immedntely constitute a sufficient notice. Trustees of 
Lord Hiil V Rowiunds (1886)2 QD 124 Nor does a communica 
tion to a creditor by a solicitor that he had received instructions 
from the debtor to issue circular letters to creditors amount to a 
notice of suspension Rc Morgan Hxpartc Turner (1915) 2 Mans 508 
A speech by the debtor m i creditor s meeting proposing appropna 
tion of the insolvent estate in satisfaction of the creditors debts is 
not neccssanly an act of insolvency, Ladha Ram V Limml 34 PLR 
682 144 I C 276 1933 A I R (Uh ) 319 

Estoppel by Aggreement. 

A debtor had agreed with his creditor to treat the failure to pay 
any instalment due under a mortgage as a suspension of payment 
w ithin the meaning of sec 9 of the Presidency tow n Insolv ency Act 
(corresponding to s 6 of the Pro Ins Act) On default, a petition for 
adjudication was presented stating imer aha that the debtor had 
committed an act of insolvency under s 9 (6) in that he had 
suspended payment as per the terms of the abov e agreement On 
the question whether the debtor was estopped from raising any 
contention to the contrary it vvas held that (i) the law of estoppel 
docs not operate and cannot operate to prev ent the provasions of 
the Insolv ency Act hav mg effect (u) it is an act of insoh ency if the 
debtor give notice to any of his creditors that he has suspend^ or 
that he is about to syepend payment of his debts generally . it is not 
enough if the notice is w ith respect to a particular debt (m) what 
the Court has to consider is whether an act of insolvency as defined 
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by the Act has been committed and in deciding the question it 
can only look to the provisions of the Act The agreement 
between the parties cannot be deemed to constitute the non- 
payment an act of insolvency Munisuami Naidtt v RangachdTi, 
ILR 1938 (M) 123 

Clause (h) ; Imprisonment in execution of decree 

The arrest or the impnsonmen*- of the judgment debtor is an 
act of insolvency on which a debtor can be adjudged insolvent, 
Vide sec 10 (1) (b), Infra The clauses (e) and (h) in this section are 
intended to enable a creditor to procure an act of insolvency, m 
1 _ — Jr riAWnr commit do BCt of msolvcncy, 

he wants them, the advantages 
lause (e) nt to have a man s 
*cree for the payment of money 
Another way m which a man may be forced into the Insolvency 
Court IS under cl (h) if he is imprisoned m execution of the decree of 
any Court for the payment of money, LucfimicKand v Bepm Behan, 
32 C \V N 716 The act of insolvency of a person commencing in 
his being arrested and imprisoned m execution of a decree continues 
throughout the period during which he remains in prison, Ktiram v 
Jhanda. 131 1 C 112 1931 A I R (Lah)n2 Under sec 55 C P C, 
where the judgment debtor is arrested in execution of a money 
decree for payment of money and the judgment debtor expresses his 
intention to apply to be declared an insolvent w uhm one month, 
the Court may release him from arrest 

Explanation ; Act of an agent. 

As regards the jurisdiction of the Courts to adjudicate persons 
insolvent upon acts of insolvency committed by their agents there 
1 j er ^ stands in England and m 

522 It was held that an 
or default and could not 
be committed through an agent which the debtor had not authori 
zed or of which he had no cognisance This principle was folio 
wed in Cooke \ Vogefer, (1901) AC 102, a case of a foreigner 
domiciled and resident abroad having business m England But 
m both of these decisions it was conceded that if the law had been 
different the Courts would have had to take a different view In 
India It has been expressly enacted as an explanation to section 9 
of the Presidency Towns Insolvency Act and sec 6 of the Provincial 
Insolvency Act that for the purposes of those sections which deal 
with acts of insolvency committed by a debtor the act of the agent 
may be the act of the princij^l even though the agent have no 
specific authority to commit the act, Kalinnji \ The Bank of Madras, 

39 Mad 693 

It was held in In ihc nuittcr o/ Bry Mohon Dobay, 2 C W N 306, 
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that th* dipatiure of an 'ment from the place of business did cons* 
titute an act of insolvency on the part of the principal ‘ The acts 
of insolvency of an aqenr are the nets of insolvency of a principal 
A trader residinR out of the jurisdiction of the High Court hut 
carrying on business at Calcutta by a gomasta can be adjudged an 
insolvent if his gomasta stops payment and leaves his usual place 
of business or does any act which if done by the trader himself 
would have rendered him liable to be adjudicated insolvent,” In Kc 
Homkeimnd Go’icfui 5 Cal 605 6 C L R 282 The Privy Council 
111 fCfljturchand v Dhanpot Sing 23 Cal 26 (P.C) which was an 
appeal from In »-e Dhimput Smgfi 20 Cal 771, observed ‘the Statute 
should be interpreted with reference to the facts of Indian life 
And It IS a question in each case whether the gomasta occupied sucii 
a position that the owner must stand or fall by his act so that his 
fraud or ins flight shall by imputation be the purpose of bringing the 
case within the statute of insolvency Their Lordships agree with 
the Judges who held that (he statute admits of application to sucli 
cases and that to exclude it may lead to confusion and injustice In 
many cases They are by no means prepared to say that Horuk s 
Case 5 Cal 605 was wrongly decided though the position of tin 
gomasta there IS not stated so fully as they would think desirihlc 
if the case was before them for decision’ See also In (/ < 
matter o/ WiPiam Wutson 31 CiI 761 8C\VN 553 where the ai, u' 
'vas deemed to occupy such a capacity 

Act of insolvency of a firm 

Section 26 of the Indian Pirtnership Act IX of 1932 Iay« du 
‘ Where by the wrongful act or omission of a partner actin i 
ordinary course of the business of a firm or with the auti 
his p-irtners loss or injury is caused to any third parts i 
penalty is incurred the firm is liable therefor to the sam** 
the part ler It therefore follows that a notice suvji i 
ment of debt by one partner is an act of insolvency < 

DLbcnilm Chnndru Sikdar \ PnrusotMm Das, 55 Ind 
firm can adjudicated insolvent if the partner corn 
insolvency The criterion is whether the partner li 
the act of insolvency in his capacity as i partner of tl 
its behalf or in his private capacity whether or J 
insolvency is in pojnf of facr f Jic art of the firm ns i 
the former the act of insolvency is of the firm— 

Partnership, pa-’e 432. 

Where the debt is due by the partners or by * — 

duor may obtain an adjudication against all or any 
of them, and any one or more of the partnc' — 

obtain an adjudication of insolvency It is clear • ^ 

whether nominal or dormant and even a person a 
out as a partner, but la not a partner in fact r 

8 
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insolvent The reason is that ill of them are personally hable;— 
Maw 442 Ghanshamclas v £ D Sos oon £? Co 93 I C 448 1926 
AIR (S)90 Sections 249 i d 250 ot the Indian Contract Act 
1872 provided that each par* «.r is 1 aLle for all the liabilities of the 
firm but does not say that t part crs are liable jointly and sever 
ally Section 43 of the Ind in Contract Act made joint promisors 
generally liable jointlv and sc\eTally and this principle has been 
given effect to in section 25 of the Indian Partnership Act IX of 
1932 which runs as follows Every p-irmer is Inble jointly with 
all the other partners and al o severally for all acts of the firm 
done while he is a partner 


In order to sustain n joint adjudication of insolvency against 
two or mote persons it is necessary that some act of insolvency 
should have been committed by each of them But the act ot 
insolvency may be a joint act commuted by one partner on behalf 
of himself and as agent of others or it may be committed by a per 
son who IS not a partner but a mere agent and his authority need 
not be special or explicit The act of a partner who gives notice 
that his firm has suspended or is about to suspend business is prima 
facie a joint act on behalf of all persons who are liable as partners 
in the firm unless they can show that they are solvent and able to 
pay the debts of the firm for which they are liable In such a case 
a pecitioning creditor is not required to prove the express authority 
or the partner on behalf of the other partners to give notice of 
suspension In the matier of Datid Sassoon €? Co 100 I C 389 The 
presumption always is that a partnership continues so long as the 
business continues but u is pos<ible for a partner to separate him 
self from his CO partner by an unequivocal expression of intention 
todissohe at once just as a coparcener can separate from his 
family A person who is precluded by reason of the provisions of 
section 264 of the Contract Act (now sec 45 of the Indian Partner 
ship Act) from contending that he was not a partner in a firm can 
not plead that the other partner had no authority to bind him by 
an act of insolvency committed by him Dv.arUadas Jaiher Mall v 
David Sassoon & Co Ld 121 I C 865 


Two persons were partners in a trade A decree was obtained 
against the partnership the separate property of one of the 
partners was attached and brought to sale and an application was 
made for adjudication of the fam as insolvent It was held tint 
sub-section (e) refers only to the property of the person against 
w horn an application for adjudication is made and it cannot be 
said that the $ctyaTaie property of one partner becomes the property 
of the other by reason of their being partners So the application 
for adjudication of the firm was dismissed Ram Sanfcara Aiyar v 
FirmofV K R Krishna Aiyar 51 MLJ 326 24 L\V 390 1926 
M W N 977 97 I C 393 1926 A I R (M ) 976 A debt owing 
b> one partner only will not support a joint adjudication against 
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him and his co partners Exparte Clarke 1 Dei &. Ch 544 But a 
debt owinc by all the partners of a firm is sufficient to support an 
application Exparic Cattams (1900) 2 Q B 698 

When the members of a joint Hindu family trade together and 
are partners in a joint firm they are all personally liable for the 
debts of the firm and are liable to be adjudicated insolvents in res 
pect thereof Where acts of insolvency are established against a 
person and decrees arc obtained against his share of the family pro 
perty it is open to the Court to adjudicate him insolvent although 
he cannot be arrested in execution of the decree Somasimdaram 
Chettiar v Raja Knnnoo Chcttiar 118 IC 494 In order to show 
that certain persons are partners of a firm it must be proved by 
evidence that the persons alleged to be partners have agreed to 
combine their property labour and skill in the business and to 
share the profits and losses in the same From the mere fact that 
a person carrying on business is a co parcener in a joint Hindu 
family it does not necessarily follow that all his co parceners are 
his partners in that business Vadilal v Shah Kfiusfial 27 Bom 157 
DmaypuT Trading and Banking Co Ld v Probasfi Chandra Sen 56 
CL] 440 In Clianahalit Sita RcJJi v O/ficial Receiver Bellary 
1936 MWN 1040 44 LW651 7IMLJ 730 166 IC 80 1937 
AIR (M) 13 three brothers formed a partnership firm The 
eldest brother was m complete charge of and had the full and 
exclusive control over the business of the firm The eldest brother 
was adjudicated insolvent and subsequently along with him the 
remaining two brothers were also adjudged insolvents It was held 
that the eldest brother became the agent of his two brothers who 
became his pr ncipals within the meaning of s 6 Expl The acts 
of insolvency comm tted by the eldest brother (agent) must there 
fore be deemed to be the acts of insoKcnc> of the two remaining 
brothers (principals) and they are ri'^htly adjudged in«oKents along 
w ith him 

It 18 fundamental principle of insolvency law that a person is not 
to beadiudicatedinsoh ent except for an actof insolvency which he has 
personally committed or which has been committed by his agent 
under such circumstances that it must be taken that the act of 
insolvency b\ the agent has been expressly or impliedly authorued 
by the pr nc pal against whom an order of adjudication is sought 
Whether the act of the agent can be s ■* treated depends upon the 
circumstances of the case In Abdul Sattar \ V H A R M 
Chettyar Firm 10 Rang 215 138 IC 189 1932 A 1 R (Rang) 

101 one of the partners who had been adjudged an insolvent sent 
a notice that the firm had suspended payment of its debts It was 
held that as there w as no cv idence that the other partner had either 
expressly or impliedly authon ed the insolvent partner to send such 
a notice it could nor be treated as an act of insolvency by that 
partner But under sec 34 of the Indian Partnership Act IX 
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insolvent The reison is that al ot them ate personally liable — 
l^;jne 442 Ghanshamclas \ L D Sas o r Co 93 I C 448 1926 
AIR (S)90 Sections ^49 a d 230 ot t ie Indian Contract Act 
1872 provided that each partner I 1 able hr all the liabilities of the 
him but does not say that tl l part cr, irc Inhle jointly and sever 
ally Section 43 of the Ind in Contract Act made joint promisors 
generally liable jointlv and «c\c ally and this principle has been 
given effect to in section 25 of the Indian Partnership Act IX of 
1932 which runs as follows Every partner is liable jointly with 
all the other partners and al o severilly for all acts of the firm 
done while he is a partner 

In order to sustain a joint adjudication of insolvency against 
two ot more persons it is necessary that «!ome act of insolvency 
should have been committed ly each of them But the act ot 
insolvency may be a joint act commuted by one partner on behalf 
of himself and as agent of others ot it may be committed by a per 
son who IS not a partner but a mere agent and his authority need 
not be special or explicit The act of a partner who gives notice 
that his firm has suspended or is about to suspend business is pnma 
facie a joint act on behalf of all persons who are liable as partners 
«\ the fitra unless they can show that they are solvent and able to 
pay the debts of the firm for which they are liable In such a case 
a petitioning creditor is not required to prove the express authority 
of the partner on behalf of the other partners to give notice of 
suspension m tnc mattcT of Datid Saisoon& Co 100 I C 389 The 
presumption always IS that a partnership continues so long as the 
business continues but ic is possible for a partner to separate him 
self from his co partner by an unequivocal expression of intention 
to dissolve at once just as a coparcener can separate from his 
family A person who is precluded by reason of the provisions of 
section 264 of the Contract Act (now sec 45 of the Indian Partner 

ship Act) from contending that he vvis not a partner in a firm can 
not plead that the other partner had no authority to bind him by 
in act of msoUcncy commuted by him Dwarkaja, Jmher Mull v 
Duiid Sflssoon & Co La I2I IC 865 


Tno person! were partners in a trade A decree was obtained 
aeamst the partnership and the repurmc property of one of the 
partners ms attached and brtm^n to sale and an application was 
made for adjudication of the firm as insohent It washcld that 
sub-section (ei refers only to the property of the persomgainst 
whom an application for adjudication is made and it cannot be 
said that the srptiralc property of one partner becomes the property 
of the other by reason of their beinc partners So the ap^iciition 
for adjudication of the jfrm "a? dismissed Rum SuuIum A.yur V 

C'iTv/’m 077 ^Q 7 ^T^"“aQt’'‘'l 07 r J'lV 24 LW 390 1926 
M\VN 977 97 I C 393 1926 A I R (M ) 976 A debt on mg 
by one partner only will not support a joint adjudication ai,iinst 
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him aid his co partners Exparte Clarlc I Dca iSi Ch 544 But a 
debt o\\ me b> all the partners of 1 firm is sufficient to support an 
application Etpartc DatMms (1900) 2 Q D 698 

When the members of a joint Hindu family trade together and 
are partners in a joint firm thev are all personally liable for the 
debts of the firm and are liable to be adjudicated in«oKents in res 
peer thereof Where acts of insoKency are established against a 
person and decrees are obtained against his share of the family pro 
perty it is open to the Court to adjudicate him insohent although 
he cannot be arrested in execution of the decree Somnsinulnrum 
Chettiar \ Ruja Knnnoo Chcttinr 118 IC 494 In order to show 
that certain persons are partners of a firm it must beproaedby 
evidence that the persons alleged to le partners have agreed to 
combine their property labour and skill in the business and to 
share the profits and losses m the same From the mere fact that 
a person carrying on business is a co parcener in a joint Hindu 
family It does not necessarily follow that all his co parceners arc 
bis partners in that business Vadiltil v Shah Khtishal 27 Bom 157 
Dinayjjur Trading and Banking Co Ld v Probasn Cnandra Sen 56 
CL] 440 In Chanahalu Siia RedJt \ Official Rcccitcr Bcllarv 
1936 MWN 1040 44 LW 651 71 ML] 730 166 I C 80 1937 
air (M) 13 three brothers formed a partnership firm The 
eldest brother was in complete charge of and had the full and 
exclusive control over the business of the firm The eldest brother 
was adjudicated insolvent and subsequently along with him the 
remaining two brothers were also adjudged insolvents It was held 

that the eldest brother became the agent his two brothers who 
became his principals within the mean ng of s 6 Expl The acts 
of insolvency committed by the eldest brother (agent) must there 
fore be deemed to be the acts of insolvency of the two remaining 
brothers (principals) and they are rightly adjudged insolvents along 
with him 

It IS fundimcnnl principle of insolvency Ito tint n person is not 
to beadiudicated insolv ent cNcept for ametof msok ency vv hich he In, 
personally committed or which has been committed by his agent 
under such circumstances that it must he taken that the act of 
insolvency hy the ajtent has been expressly or imphcdlv authoti cd 
ty the principal aeainst whom an order of adjudication is ,ouj,ht 
Whether the act of the ajrcnt can l^ s a treated depends upon the 
^ycumstances of the case In Ahdid ^"ur \ \ E A R M 

Chetijfir Firm 10 Ranji 215 133 1C 189 1932 AIR (Ranjt) 

101 one of the partners who had been adjtidced an insolv ent sent 

? notice that the firm had suspended pay mcnc of its debts It was 
held that as there vv as no evidence that the other partner had cither 
expressly or imphcdlv authori ed the insoh ent partner to send such 
e notice it could not he treated as an act ol insoliency bv tha, 
PWnet But under sec 34 of the Indian rirtncrsh p Act IX „r 


! 
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1932 a partner m a firm who is adjudicated msoKent ceases to be a 
partner on the date on which the order ot adjudication is made and 
he has no authority to bind the other partners by this act So 
henceforward no act of insolvency f an insolvent partner can bind 
the other partners Where all the partners of a firm but one have 
been adjudicated insolvents the firm ts dissolved and an agent of 
the firm ceases to be the agent of the firm and has no authority after 
the dace of adjudication to commit any act of insolvency as agent 
of the partners A M M Murugappa Cficttyar v N C Galhara 
12 Rang 150 


Acts of Insolvency of Manager or Karta of Joint 
Hindu Family 

The explanation to s 6 pr vides that the act of an agent may 
be the act of the principal Although the manager of a joint Hindu 

family can act on behalf of the family the recognised restrictions on 
his power so to act in his representative capacity as to impose any 
personal liability on other members of the family render it impossible 
to treat any act of insolvency committed by him in relation to the 
affairs of the family speaLing generally as an act committed by 
other members of the family also It follows that the joint Hindu 
family as such cannot be adjudicated insolvent but that two or 
more members of such a family who have incurred a joint personal 
liability may present a joint petition m insolvency (itself an act of 
insolvency) or may be proceeded against on one creditor s petition 
in case the joint act of insolvency can be brought home to them 
Minors must however be excluded in any case from msoKency 
j A “ce whether of debtors or of creditors 

i Tahai MamJar I L R 16 P 724 
172 IC 24 1937 AIR (P) 665 
Effect of acts of insolvency 

Under sec 37 of the Bankruptcy Act 1914 as amended 
by the B A Act 1926 the bankruptcy of a debtor whethc 
It takes phce on the debtop own petition or upon that of a 
creditor or creditors shall be deemed to ha\ c relation back to and 
to commence at the time of the act of bankruptcy being committed 
on which a receiving order is made against him or if the bankrupt 

is proved o have comm ttcd more acts of bankruptcy than one to 

have relation back to and ro commence at the time of the first 
of the acts of bankruptcy proved to have been committed by the 
bankrupt within three months next preceding the date of the 
presentation of the bankruptcy petition In India under the Provin 
cial Insolvency Act the effect of sub-secs (2) and (7) of sec 28 is 
that while no vesting of the property in the Receiver takes place 
until the order of adjudication is made and it is the order ofadjudica 
tion which vests the property nevertheless by a le^al fiction the 
V sting of the property of the insolvent m the Receiver must be 
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deemed to have taken place when once an order of ndjudic t on has 
been made at the date of the presentation of the petition o m other 
words the commencement of the insolvency Rafc/ial Chandra Piirkait 
V Sudfimdra Nath Bose 46 Cal 991 24 CWN 172 The effect 

of an act of bankruptcy besides enabling a creditor to nresent a 
petition grounded on it is to prevent all persons who h e notice 
that the act has been committed from entering with th debtor 
into transactions that will be binding as against the creditors in the 
event of the debtor s bankruptcy — Rmgttood 


Petition 


7 Subject to the conditions specified m this Act, if a 
debtor commits an act ofmsolv..ncy an 
Petition and msolvcncv petition may be ^resented 

.d,„d,c.,ion by n creditor or by th debtor 

and the Court may on such petition make an order 
(hereinafter called an order of adjudication) adjudging him 
an insolvent 


Explanation —The presentation of petition by the debtor 
shall be deemed an act of insolvency within the meaning 
of this section and on such petition the Court may make 
an order of adjudication 


Review 

This is *ection 5 of Act III of 1907 and section 3 of the Bin 
kruptcy Act 1914 which runs ns follows Subject to the 
conditions hereimfter specified if a debtor commits an act of 
bankruptcy the Court may on a Bankruptcy petition being presen 
ted either by a creditor or by a debtor make an order m this Act 
called receiv mg order for the protection of the estate 

How bankruptcy proceedings are begun in England 

In Enghni under <ec 2 of the Dniikruptcy Act 1914 as amen 
ded by the Bankruptcy (Amendment) Act of 19'’6 i bankruptcy 
notice in the prescribed form requiring the debtor to pay the judg 

ment-debt and stating the consequence of non compliance with the 
notice is first serv cd upon the debtor Proceedings are generally com 
menceJ by the issue of a bankruptcy notice and making the debtor 
by not complying with the terms commit an act of bankruptcy 
and when that or any other act of bankruptcy has been committed , 
It remains for the prescribed period for some creditor or creditors 
to take the necessary steps by founding a petition for a receiv mg 
ord’r on the act of bankruptcy committed by the debtor 
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Ho'v insolvency proceeJinj^ art begun m India 

The petition for msolv ncy of i debtor miy be presented either 
by n debtor or by n credit -ir (set 7) inler certain circumstances 
(secs 9 and 10) and the pet tion i lust be presented in the District 
Court (sec 11) within the jurisd ciion of which the debtor ordi 
narily resides or carries on bus nes. or ptrbomlly works for gam 
nnd if the petition is in proper form (secs 12 and 13) the Court 
shall pass a vesting order by wh ch from the date of the presenta 
non of the petition all the pr pertits of the insolvent would vest 
in the Receiver (sec 20) and there ifter fix i date for hearing (sec 
19) and issue notices and advertisements and on the date fixed for 
hearing the Court on bem„ sitisficd that the debtor is unable to 
pay his debts (sec 24) shall make an order of adjudication (sec 27) 
or shall dismiss the application (sec 25) if it is not satisfied of his 
right to present the petition Therefore the first step which has to 
be taken by a person whether a creditor or a debtor himself who 
seeks to have the debtor s estate administered for the benefit of the 
creditors according to the bankruptcy luvs is a petition to the 
Court which has bankruptcy lunsdiction over the debtor 

Receiving order 

In Act III of 1907 the Legislature departed from the provisions 
of the English Bankruptcy Act under which n the first instance a 
receiving order is made which is subsequently followed by an order 
" ’ " ' Act the law is brought in a line 

d the Presidency Towns Insol 
that the Court when making 
an order admitting the petition may and where the debtor is the 
petitioner ordinarily shall appoint an interim Receiver of the pro 
petty of the debtor or any part thereof 

Petition for adjudication must be subject to the conditions 
specified in the Act 

The conditions referred to arc the conditions which must be 
fulfilled before a debtor or a creditor as the case may be is entitled 
to present the application The conditions on which a creditor 
may petition are set our m stction 9 and those on which a debtor 
may petition are set out in section 10 of the Act A debtor or a 
creditor is not entitled to present nn appi cation for adjudication 
without the fulfilment of those conditions even assuming act of 
insolvency has been committed by t debtor 

Petition must allege acts of insoKcncy 

No one is to be adjiidged an msoUent unless he is proved to 
flct 0 insolicncy as defined m 
Projud 1935 A L J 4S7 1935 
AIR (All) 416 An act of 
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nsolvency, as defined in that section, must not only be set out in 
the petition for adjudication but strictly proved If an act of 
insolvency, as defined m sec 6, is not so set out m the petition, the 
petition IS incompetent It is not correct for a creditor to make 
various allegations of acts which are not acts of insolvency as 
defined in the section, and then endeavour to prove by evidence 
that as a matter of fact, an act of insolvency as defined in 
sec. 6 had been committed In Mut/iu Chetuar v Nagindas, 28 
Bom L R 6S0, Macleod, C J , says “In my opinion, it is absolutely 
necessary, that an application for adjudication of a debtor by a 
creditor, on the ground that an available act of insolvency had been 
* j r I II hat available actor acts of insol- 

in that section It is not sufficient 
the petition, and then endeavour 
by means of evidence to prove that certain available acts of insol- 
vency have been commuted ’* In Debcndra Chandra Sikdar v 
PuriHotiam Das, 55 Ind Cas 186 the available act of insolvency was 
a transfer with intent to delay or defeat creditors Another act of 
insolvency was proved during the hearing namely that a senior 
partner of the firm, had given notice that the firm, had suspended 
or was about to suspend payments That was not set out in the 
petition as an act of msolv ency It was held that it could not be 
used for the purpose of getting the order but it could be used for 
showing whether or not these transfers mode so shortly before the 
petition for insolvency were made for the purpose of defeating or 
delaying the creditors For other conditions, vide sees 9, 10 and 13 
and Uotes theretinder 

Petition by a creditor. 

Generilly speaking any person entitled to take proceedings at 
law or in equity for the recovery of a debt may be a petitioning 
creditor The debt due to a petitioning creditor must be payable 
either immediately or at some future time that is, it must be in 
existence at the time when the application is made It must be 
legally recoverable A petition for adjudication cannot be founded 
on a debt already barred by limitation, Gopallcnsima Ayyar v The 
Official R(.,.cacr of Sotith Maiabar at Calicut 1930 MWN 837 128 
I C 879 1930 AIR (M ) 998 

The following is an enumeration of some of those who may be 
petitioning creditors 


(!) Inclitiduul creditors —Generally speaking, any person who has 
aright to claim immediate payment of a sum of money and is 
capable ofgivmg a valid discharge to the debtor may. if other pres- 
cribed conditions are satisfied, maintain a bankruptcy pennon 
against a debtor . but there are some cases m which a creditor can 

present a petition against a debtor, notwithstanding that if the 
debtor were solvent, the creditor could not demand immedu.. 

payment, Rc Ruat?, Exfvirtc Raat;, (1897) 2 Q B 80 / 
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(2) Joint creditors — One of two joint obligees under a bond is not 
by himself n Rood petitioning cteditt r Bnlvband v Neiwomc (1835)2 
Mont &. A 283 But when one ot three joint creditors had died, 
a petition may be presented by two urv vors Rc W Tucker, Exparie 
] W Tucker, (1895) 2 Mans 358 One of severa’ persons who iS 
not alone entitled to the benefit ot a decree is not entitled to utilize 
the decretal debt so as to found upon t a petition for adjudication 
against the judgment debtor The fact that a suit has been 
commenced to enforce the bond is not necessarily a bar to an 
insolvency petition based on the bond Anunta Kumar v Sudhtt 

chararx 87 I C 751 (1926) AIR (C ) 234 

(3) Sole creditor — If the debtor has only one creditor that is a 
point to be considered by the registrar on hearing the petition, 
but It cannot be hid down as a matter of principle that if there 
IS only one creditor the registrar ought to dismiss the petition 
The trustee in bankruptcy may be able to set aside ti insjctions and 
get m assets which could not be set aside or got m without an 
adjudication of bankruptcy The mere face that a man has only 
one creditor is not a sufficient ground for saying that bankruptcy 
proceeding cannot be miintained ^galnst him Re Hecquard (1889) 
24QBD 71 

(4) Secured creditor — A creditor who has obtained a decree on 
the basis of his mortgage chirge or lien on th“ property of the 
judgment debtor is not thereby precluded from making an appli 
cation under sections 7 and 9 Sarhfiu Lai v Nfafiesh Das 1931 A L 1 
192 129 I C 557 1931 AIR (All ) 224 A mortgagee creditor 
can bring a petition for adjudication of the mortgagor by valuing 
his security and deducting its value from the total amount of the 
debt due to him by the mortgagor Ko Shite So v R M V E R Chet 
tyar Firm, 170 I C 942 1937 A I R (R) 189 

(5) Partners — In the case of partners one of them may sign the 
petition on behalf of him elf and his co partners even where the 
firm has been dissolved before the petition is presented Re HiP 
(1921) 2KB 831 Since the Judicature Acts a partner could present 
a p»tition against his co partner for amount ascertained to be due 
from one partner to another in an action for dissolution of partner 
ship or for an account 

(6) In'orf'oratcd comtHiny — An incorporated company or a 
corporate body may be a petitioning creditor Exparte Dan Rajlancls 
Re Co'lier, (1891) 64 LT 742 The petition must be m the name 
of the company, and ma> p" signed and verified in the manner as 
laid down by rules framed under the Act If it is in liquidation 
the petition must be in the mmc of the company and not of the 
1 quiJator R<. Winter Doemm ht/»m W'mttr Bottom (1886) 18 Q 
BD 446 

(7) LJiun oiporaud company — A petition by an unincorporated 
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co-noany or co pircncrship duly authorised to sue may be presented 
m the name of the company by any one of the partners or members 
of the company (Order XXX, r 1, C P C ) , and it may be signed 
by one partner on behalf of the firm, Bolisetti v Kolia Koccayya, 44 
Mad 810 , Satischamlra Addy \ Firm o/ Raynarflin Palvhira ^ RasiUuI 
Pafehim 72 Ind Cas 60 Vide also sec 79 (2) (c) and the New 
Rules framed thereunder 

(8) Executors — One of several executors may present a petition 
tn respect of a debt due to the executors Expartc Broun, (1832)1 
Deac Sl Ch 118 

(9) Trustees — A person to u horn a debits due as trustee may 
present a petition in certain cases, for example, when the beneficial 
owner IS under disability Exparte Quellcy, Re Adams (1878) 9 Ch 
D 307 

(10) Bankrupts — An undischarged insolvent can present a bank 
ruptcy petition tn respect of debts due to him which his trustee 
either does not or cannot claim c g salaries due to him Kiison v 
Hardwick (1872) LR Ch Prac 473 

(11) Husband —A husband cannot petition alone m respect of 
a debt partly due to him in his own right and partly due to his 
"ife dum sola Rumscy \ George 1 M &. S 176 , or in respect of a 
debt due to her as executrix Exparte Mogg 2 GI &. 3 397 

(12) Married woman — A married woman can m certain cases 
sue in her own name and it would seem that in all cases where 
she can do so she can be a petitioning creditor Mamed Women’s 
propercy Act 1882 sec 1 corresponding to Mamed Women s property 
A'-c III 0 1874 sec 7 

(13) In ant — It has been decided in Exparte Brokfebank 6 Ch 
D 358 that an infant is entitled to enforce the payment of a debt 
due to him by means of proceedings in bankruptcy 


(14) Sureej — A surely cannot petition against a co surety for an 
amount claimed as contribution until he has himself paid mo-c 
than his proportion of the debt due to the principal creditor, 
pro\ ided that the co surety has not been released by the creditor, 
ExpjTtL SnjuJoo (18Sl) 17 Ch D 44 


(15) AJuni— Aliens and denrens can be petitioning creditors 
whenever they can sue for the debt, Exparte Pascal (1876) 1 Ch 
D 509 

(16) Assu.tues — An absolute assignment by writing under the 
hand of the as«ignor not purporting to be by way of charge only 
of any debt or other legal cho<e in action gucs the assignee after 
expres' notice m writing given to the debtor, all the legal and other 
remedies (or debt etc without the concurrence of the assignor 
An assignee who comes wtthm this provision can clearly p-csen 
petit on Rc Steel Wing Co Ltd , (1921) 1 Ch, 349 
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Creditors pre..iuded from making petitions. 

They are (1) crcdito's pm> totlie ilc of bankruptcy, (2) parties 
to a composition deed, (3) credit jrs uhose object is to put pressure 
on a debtor for some collateral or inequitable purpose A creditor 
who IS a consenting party to a deed of arrangement executed by 
the debtor for the benefit of ill the creditors cannot rely on the 
deed as an act of insolvency and apply for adjudication on the 
basis of the same, KiRmant v Ruyago/wl 47 M L J 495 1924 M.W.N. 
813 : 84 I C 281 The question of law argued in this case was that 
there was a difference between the law m England and in India on 
the question of the disability of a creditor who assented to a deed 
of arrangement. The contention was that when sec 9 now’ m force 
(Act V of 1920) was enacted the Indian Legislature had before it 
the English Act of 1914, but did not choose to enact the clause 
relating to deeds of arrangements towards the end of sub-section 
U) of sec 4. Ramesam J , in delivering the judgment, held; "we 
do not see how the addition of a clau«e m sec 4(1) (d) in the 
English Act of 1914 the effect of which seems to extend the disability 
to a non-assenting creditor also ‘in case where he is prohibited 
from so doing by the law for the time being in force relating to 
deeds of arrangement’ (see sec 24 of the Deeds of Arrangement 
Act, 1914 according to which any creditor is prohibited from applying, 
after the expiration of one month from the receipt of a notice from 
the trustee under the deed) can affect the law in India. This 
extension to non-assentmg creditors is not available in India and 
this seems to be the only effect of the addition in the English Act 
The old law is not affected either m England or m India, as to 
assenting creditors, see also Kfieta Mnl v Chum Lai, 2 All. 173 
(180).” A consenting party to a deed of arrangement or com- 
position IS estopped from filing an application for an order of 
adjudication, Bhagauanjt v. R<i;a Sampan;!, 9 Mys L J 1. 

Debtors liable to bankruptcy proceedings. 

Section 2 of the Bankruptcy Act, 1914 enacted that the expression 
“debtor” includes any person, whether a British subycct or not, who 
at the time when any act of bankruptcy was done or suffered by 
him (a) was personally present in England ; or (b) ordinarily resided 
or had a place of residence m England ; (c) was carrying on 
business in England, personally, or by means of an agent or mana- 
ger ; or (tl) was a member of a firm or partnership which carried on 
business in England. Before the enactment of this section it had 
been held in many cases. Expartc Crijpm, (1873) L. R. 8 Ch. 
374 ; Eipirre Bitiin, (1879) 12 Ch. D. 522 and Cook v. Charles A. 
Vogclar, (1901) A. C. 102. that the word “debtor” had a limited 
con'truciion and would only include persons properly subject to 
the hws of England Sec. 2 will, therefore, be observed, to have 
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extended the class of persons who nre liable to binkrupic/ 
proceedinRs 

The following are some of those against whom an insolvency 
petition can be presented 

(1) Aliens tincl /orcigners — In the case of aliens it was held that 
a foreigner could only be made subject to the English Bankruptcy 
law if he committed an act of bankruptcy^ during his personal 
residence in England but this limitation has been done away with 
in cases where any of the conditions named m clauses {b), (c) or 
(d) of section 2 of the Bankruptcy Act, exists — Williams, (13th Ed ), 
p 36 It would, therefore, appear that under section 11 of the 
Provincial Insolvency Act, V of 1920, an insolvency petition can be 
presented against a foreigner to a Court having jurisdiction under 
the Act in any local area in which the foreigner ordinarily resides 
or carries on business or personally works for gam 

(2) Minor — An infant as a rule, is not liable to be made 

bankrupt either on his own petition or a creditor’s, Jones, experts, 
(1881) 1 Ch D 109 in respect of a debt even if he carries on a 
trade and for It obtains goods on credit, Leslie v Thiel, (1924) 3 K 
B 607 , nor does it make any difference if he fraudulently makes a 
representation that he is of full age If one member of a firm is 
an infant, a receiving order cannot be made against the firm simply, 
but It may be made ** infant partner, 

Lovcii & Chnstmas "as 607 Exfiarte 

Befluchflmp (1894) I Act it has been 

held that no insolvency petition can be presented against a minor 
partner, as a minor cannot be adjudicated insolvent, as he is not 
personally liable, Scinnycisi Charan Mondol v Ashutosh GLose 42 Cal 
225 22 I C 836 , /flnki Projad v Girdkari tail, 19 1 C 704 16 O C 
68 , so also in Jagmohan Nnram \ Girijh Batii, 42 All 515 18ALJ 
611 58 I C 557, it has been held that in view of the terms of sec 
247 of the Contract Act the adjudication of a minor is illegal, Re 
Sita! Prosad, 43 Cal 1157 20 CWN 1065 A person under the 
age of majority cannot be adjudicated insolvent for failure to pay 
the debts of a trading firm though he has aright to participate 
in us property after its obligations are discharged It does not, 
however, follow that a trading concern carried on for the benefit 
of one or more adult persons and a minor may not be adjudicated 
as insolvent in the firm name m which business was earned on In 
rc Hirnkil Sihnarcim 97 I C 446 1927 AIR (S ) 18 , Makabir Prasad 
Potldtir \ Ram Ttifial Mancie, 16 P 724 

(3) Lunatic — Whether a lunatic can be made a bankrupt has 
always been, and still is IRc Farnham, (1695) 2 Ch 799] an open 
question Lord Eldon «eems to have thought that he could be 
A lunatic cannot at all events commit an act of bankruptcy 
involving an intent unless during a lucid interval, Cnspe v P 
Willes, 467 A lunatic may act by his committee of cura'or 
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Creditors. prL.,iuJi.J ti m 1 1 ikin, petitions. 

They nre (I) crcdito pn i e »t bankruptcy, (2) parties 

to a composition deed (3) c I ■. objcet is to put prc«si>re 

on a debtor for some ..oil iti r k ji it ib}e purpose A creditor 

who IS a consenting party i > dti 1 f irnn^cment executed by 

the debtor for the benefit ci ill iIk i-ri iuor-i cannot rely on the 
deed as an act ot insolienuy ml | piv for adjudication on the 
basis of the same Riikmani \ Ki; k>/d4/MLj 495 1924 MW N 
813 84 I C 281 The que r on ofhu irgucJ in this case uas that 
there was a difference betwe*. i the 1 nv in rn>.lind and in India on 
the question of the disability of i creditor who assented to a deed 
of arrangement The contention \v chat when see 9 now in force 
(Act V of 1920) was enacted the Indian Legislature had before tt 
the English Act of 1914 but did not choose to enact the clause 
relating to deeds of arrangements tow irds the end of sub-section 
(1) of sec 4 Ramesam J in Jelivennf; the judgment, held "we 
do nor see how the addition of a dau«e in sec 4 (1) (d) in the 
English Act of 1914 the effect of which seems to extend the disability 
to a non assenting creditor also m case where ne is prohibited 
from so doing by the law for the time being m force relating to 
deeds of arrangement (see sec 24 of the Deeds of Arrangement 
Act 1914 according to which any creditor is prohibited fromapplymg 
after the expiration of one month from the receipt of a notice from 
the trustee under the deed) can affect the law in India This 
extension to non assenting creditors is not available in India and 
this seems to be the only effect of the addition m the English Act 
The old law is not affected either in England or in India, as to 
assenting creditors see also Kheta Mai v Chum Lai, 2 All 173 
(180) ’ A consenting party to a deed of arrangement or com 
position IS estopped from filing an application for an order of 
adjudication Bhagaucin/iv Raja Sampanji 9 Mys LJ 1 

Debtors liable to bankruptcy proceedings. 

Section 2 of the Bankruptcy Act, I9l4 enacted that the expression 
“debtor includes any person whether a British sub/ect or not, who 
at the time when any act of bankruptcy was done or suffered by 
him (a) was personally present in England , or (b) ordinarily resided 
or had a place of residence m England, (c) was carrying on 
business in England, personally, or by means of an agent or mana 
ger , or id) was a member of a firm or partnership which carried on 
business in England Before the enactment of this section it had 
been held m many cases, eg Exparte Crispin (1873) L R 8 Ch 
374 , Expirte Blain, (1879) 12 Ch D 522 and Coolc v Charles A 
Vogeirtr, (1901) A C 102 that the word ‘debtor’ had a limited 
construction and would only include persons properly subject to 
the laws of England Sec 2 will, therefore, be observed, to have 
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l3tt if he committed n i.» d n bwjxr'v'nd 

residence in England bu» th 1 rm \ vn bt lvv« xv K' vw u witU 
jn cases w here an> ot the condition'* ntmevl o (-'> UK't 

W) of section 2 of the Binkrup'«.> ■^‘•t tM'S' W i' i 1 1 < U 'tU KlK 
P 36 Ituould therefore •'ppeir tKitund'*r 'Cvtu'u ll ol thx 
Provincial In<^ol\enc> Act V o* l'^20, “in in oUenvN ivtitiou v m K 
presented against a foreigner to t Court HivicVjj jun lutu n vuivler 

the Act in an> local area m w huh the foreuner orvhninU tvddvs 

or Carnes on business or per<onillv xvorks for k'**' 

, (2) Minor— An infant as n rule, u not InbU U muK 

bankrupt, either on his own petition on crvMitor< h uc< i\(\uu, 
”88l)lCh D 109 in respect ofn debt out ‘‘ » 

^adeandfont obtains poods on credit Ltdie \ 7/iid (I -IMk 

B 607 . nor does it make anv difference if he fnuuh.lemlt nuiko « 
fepresentation that he is of full ape If pnv numKr ofa inu h 
mfanc. a receivmp order cannot bt nude aptinst the lirm Himph. 
tw It may be made against the ''jfe'* 

^leli &. Christmas a Bcauchamf (18‘>-t) Arp Ci" I 'Nih 

Beouchamb (1894) 1 Q B 1 So under tlie Indian Ac it bits 1 etn 
B=ld that no insolyency petition can ht prertnled hr vinst ii liillinr 
P«naer, as a minor cannot he adludiealcd In.oh cm, ii. lie l> m't 
personally liable, Sunnjusi Churitn hlijjiiW r Ashiiliiih Uiix, I. ( il 

“5 22 I C 836, Jonhi rresmi a 9!" ' 1 / 1/1 42^ AH sfh Ib'aSS 
®. so also m Jagmohan Nurniti a Gins 1 Ih In 42 All 513 IB A I I 
511 58IC 557, It has been held that In a leu of he lenm of st, 
247 of the Contract Act the adiudicatlon of a minor Is IMcs il, he 

SitaiProsud 43 Cal 1157 20 C\VN 065 A rctson 111 , dot the 
“ge of majority cannot he adjudicated IP'P>'e'>' [<'e ['"“'e " r'V 

'Be debts of a trading firm though he has n tight In p rllil|ile 
imts property after its obligations are sll'eliarged It docs not, 
hossever follow that a trading esrncctn carried on for the 1 tiicfit 
Pf one"V mo°e a& person, and, a jnlnor may not ht adimlle Ued 
esmsolvenTm the firm name In ''We'' '"i;'".?;'; sr'.fXh P,", 

'' Hiralul Sibnuruin, 97 I C 446 1927 A I R (S 1 1 8 , M„l„il „ ( | 

OeJdar v Ram Tahal hfimi/er, 16 P 724 
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yestion Lo/dEldon seems to hate thought lint he coiihl le 
A uoru null 11 p.ents comm t an act of lanlriufiy 

I s, .hiring a lurM Interaal f r„K s iW 
''''‘llL,467"A"hinanc may act l-V eotuPuttee of emunn I- , ,,, 



124 THE PROVINCIAL INsOLVLNCi ACT |S 7 

nnd the Court Will at ill e\eits ul r<. tw ull he for the lunatic’s 
benefit give Icavt to he comm tt e t hi ideclintton of inability 
to pay debts or to pre ent a pet t n Rc jumts (1884) 12 QBD 
332 A liquidation petition ecu)! i t he signed by a next friend 
on behalf of a lunatic not s tou id by nquisition Ex/j Gahcn 
(1879) 10 Ch D 183 Where idebtcr or creditor is a lunatic not 
so found the Court may appoint a person to act tor him 
cv Rides 297) — Williams page 38 (13th Ed) stt ulso Perinmmal \ 
The O^cial Recener of Coimbatori. 1930 M \X N 651 

(4) Marricdtiomen — Section IZa (1) of the Bankruptcy Act 
1914 as amended by the Bankruptcy (Amendment) Act 1926 
provides that Every married uomin uho carries on a trade 
or business whether separately from the husband or not 
shall be subject to the bankruptcy laws as if she were a feme so’(, 
and proMSion is made by sub sec (2) for applying the procedure 
by bankruptcy notice to married women who carry on a trade or 
business A married woman who has given up or sold her 
business is nevertheless liable to binkruptcy proceedings tf there 
are any trade debts remaining unpaid the trading not being 
complete until all the obligations imposed by the fact of trading 
are performed Re DasnalMl896) 2 Q B 407 Worsley (1901) 1KB 
309 Rc Reynolds (1915)2KB 186 

(5) Compflnies — By section 120 of the Bankruptcy Act 1914 
corresponding to sec 8 of the Provincial Insolvency Act a receiving 
order shall not be made against any corporation or against any 
partnership or association or company Tcgijtcred under any 
enactment for the time being in force for the registration of com 
pan’es — tide Notes under sec 8 m^ra 

( 6 ) Firm — The term debtor in the Insolvency Regulation 
includes also a firm and a firm can be adjudicated insolvent Aslaji 
Bhmaji \ Sunni La’ 9 Mys L J 222 A partnership has m law no 
corporate personal existence distinct from that of its individual 
partners and an order passed in the insolvency proceedings against 
a firm is an order passed against each individual partner in that 
firm HerJiJnrajv Va'abram Mu'ji 25 SLR 422 136 1 C 815 
1932 AIR (S) 39 The term firm is not applicable to a Hindu 
loint family business La’ hand v M C Botd Si. Co 38 CWN 
914 Re Gobmd’a’ Mahata 39 CWN 275 

( 7 ) Convicts — A convicted felon cm be adjudicated bankrupt 
Exfiarte Graves (1888) 19 Ch D 1 

Joint oet tion for Adjudication 

In Kah Charan Saha v Han Mo/ion Basalc 24 CWN 
461 31 CL I 206 a case under Act III of 1907 which 
followed SnroJa PrasnJ V Ram Sulcfi 2 CL] 318 it was held that 

a declaration of msolve acy could not be asked for in one petition 
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ogjin<t scNcnl joint debtors But this\icu di«^enrcd fn m in 
Bo'j5c«i \ Ko'Iu 44 Mnd 810 40 MLJ 670 

1921 MWN 330 29 MLT 288 15 L\X' 428 63 Ind Cns 916 
Sidasiv-i Ai^ir j m deli\cnnB the judgment said ‘On the 
’ • ^ occdurc I don t set why a 

tnst the members of a joint 
thoic members ha\c been 
Suilt> of a joint act or joint acts of fraudulent preferences Section 
47 (nou section 5) directs the Court to follou the same procedure 
m insolvency matters as it followed in civil suits Now, a suit can 
be maintained by a plaintiff against several defendants where the 
facts constituting the causes of action arc one and the same against 
all the defendants (Or 1, CPC) fCalicfiaran Soho v Hanmofian 
Basafe, merely follows what the learned judge who decided that 
case considered to be the principles of the decision m Saroda Prosad 
Ulcil V Ram SiiJdi, though they admit that the latter was decided 
under Ch XX of the Code of Civil Procedure and not under the 
Provincial Insolvency Act Turning to Saroda Prosad Uki! v 
Ramsuldi, Mr justice Mookerjee who delivered the judgment of 
the Bench m that case merely points out several inconveniences 
which would arise in many cases from entertaining a single 
application directed against several persons to adjudicate them 
insolvents and the inconveniences of holding a single trial on such 
petition But I think the learned Judge (with all respect) ignores 
that there would be great inconveniences also in many cases m 
holding separate trials, when the debt due to the petitioning 
creditor is a joint debt of all the persons sought to be adjudicated 
insolvents and where the latter have been guilty of a joint act or 
joint acts of insolvency In such a case it is neither necessary nor 
d‘’sirable to file separate applications for the adjudication of each o the 
debtors ” Following this case it has been decided in Maimg fC^e 
Oh V Arun Chellam Chetti, 2 Rang 309 84 I C 968, that a single 
petition m insolvency may be filed under the Provincial Insolvency 
Act, 1920, against a Burmese Buddhist husband and his wife when 
/they were alleged to be jointly indebted to the petitioning creditor 
and to have committed a joint act of insolvency A single petition 
for the adjudication of several debtors is sustainable if the debtors 
ncurred a joint liability and had committed certain acts of 
insolvency, Ram fCishan v Ham Dm, 130 IC 783 1931 AIR 

(Lah ) 384 

In order to sustain a joint petition against two or more persons 
It IS necessary that some act of bankruptcy shall have been 
committed by each of them This may be a joint act of bankruptcy , 
but It is not requisite that they should have committed a joint act 
of bankruptcy or that they should all have committed an act of 
bankruptcy of the same kind , and m order to support a joint 
nctition against all the members of a firm, the acts of bankruptcy 
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must have been commuted with i tic tontinuance of the iomt 
debt, and the petition must nc t un \ on joint debt — Wi/iiums 
on Bankruptcii, 13th Ed 1S6 \\ r». two pnrtners are liable to 

a creditor under a joint debt and l hif them is alleged to have 
committed acts of bankrupr>,> dunn^ the continuance of the joint 
debt by making certain alien itioi s wttt i \tew to defeat or defraud 
the creditors of the firm or with the object of giving fraudulent 
preference, a single petition for adjudging both of them insolvents 
cannot be deemed to be unsustunibk because they have not 
committed a joint act of insoKcncv 

The test IS, whether, if the application were treated as a suit, 
the suit would be bad for multifar ousness Alnmnri Ptinnidfi v 
Sagara;eeKasaTmal,51MLJ 712 1926 M W N 983 99 I C 185 
1927 AIR (M)i24 There is no legal bar to a single application 
being made by a creditor for adjudication of two or more persons 
as insolvents if they are jointly liable on a debt or have committed 
a joint act of insolvency The question however whether such 
an application should be jointly tried and decided will have to be 
decided on the facts of each cise Kalu Rtim v Giruar Singh, 31 
Pun] LR 310 12 Lah LJ 96 1930 AIR (Lah ) 192 The Calcutta 
High Court in framing New Rules under section 79 of the New 
Act V of 1920, has now laid down the procedure where the debtor 
IS a firm The New Rules 1927 now enable joint creditor to file 
a single petition against the joint debtors instead of filing separate 

mdiice icTjfl And in 
utta High Court m SflW 
, , ^ , 72 Ind Cas 60, held 

that where the debtor is a firm the application for insolvency must 
be in the name of the firm and must be signed in the manner laid 
down in Rules 19 22 and 24 framed by the High Court under 
section 79 of Act V of 1920 For Rules framed by the Allahabad, 
Madras and Bombay High Courts for adjudicating a firm as 
insolvent, iide Rules 22 30 28 and 28 of the said High Courts 
respectively In Brajendra Nandan Saha v Nilcimya Behan Das 39 
CWN 104 60 CLJ 248 1935 AIR (C) 174 it has been held 
that a joint petition by several debtors for adjudication as 
insolvents is not per se bad m law , the true test to apply is 
whether a joint petition would be bad for multifariousness that 
is to say, misjoinder of causes of action or of parties It is now 
well settled that a joint petition for adjudication of several joint 
debtors is not of itself bad in law Mating Hanoot v The Offaal 
Receiver, 14 R 704 , Mahahir Prasad Fodder v Ram Tahal 16 P 724, 
Chett:yar v Chettycr 14 R 122 

Fresh petition 

In the old Act III of 1907, there was no provision for an 
application for discharge as is contained m sec 41 of the present 
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Acr, and it open to an in<oKcnt to apply for discharge 
whenever he cho«c to do so This, however docs not mean tlint 
«f he fail to applv for that discharpc, it would be open to him to 
apph <ceond time for an order for adjudication until lie Inn 
obtained an order of dUcharpe or until hjs previous adjudication 
has been annulled R<im Das v Sultan Hiisam Khan 6 O W N 
100 115 I C 107 1929 AIR (O) 149 Where an application for 

adjudication as insolvent is dismissed for default, a fresli 
application upon the same facts is not barred Ramprasad Dhaf'cit 
V Mahndch Loll, 2 P L T 335 61 Ind Cas 870 The dismissal of 
first petition for bemp adjudicated an insolvent for failure to 
produce cv idcnce does not bar the second petition on the peneral 
principles of res Juduata as there is m the case of former application 
no trial on the merits, Hasan Din v Knpa Ram 1928 AIR (L ) 
374 But when an application for adjudication is dismissed 
on merits a fresh application for adjudication is not maintainable, 
AWid A;it V Hflbid Mistry 49 Ind Cas 229 Vide Notes under 
sec 13 (») A fresh petition for adjudication is not maintainable 
acainst a person against whom an adjudication order has been 
annulled, on an alleged act of insolvency committed when the 
previous insolvency was taking operation, Lachmi Chand v Bepm 
Behan 32 C WN 716 


Concurrent Petitions 

Under the section when a debtor commits an act of insolvency 
an insolvency petition may be presented either by the debtor or by 
a creditor The question often arises as to whether insolvency 
petitions by the debtor and by a creditor or by different creditors 
are maintainable simultaneously or one after another in different 
Courts having concurrent jurisdiction 

(a) Petition m High Court and District Court It was held in / 
Re Manikchund Virchnnd 47 Bom 275 that sec 18 of the Presidctii. 
Towns Insolvency Act does not confer power on the Commis unt.r 
m insolvency to stay insolvency proceedings pending against tl i 
insolvent m any other Court It was also held that a Dtnn i 
Court exercising insolvency jurisdiction is a Court of loi 
current jurisdiction with the insolvency Coi”-» 

Court and the latter has no power to interfere 
mgs before the District Court M A Sassoon and St 
Dc 31 C W N 847 Sarac Chandra Pal v BaWou c 
15 (FD) Notwithstanding sec 36 which providi 
casein which an order of adjudication has been r 
proved to the Court by which such order was mac 
proceedings were pending m another Court again<t 
md that the property of the debtor could be rr 
distributed by such other Court, the Court 
adjudication or stay all proceedings thereon,” it 
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the Privy Council in Sasti Kinkur BmerAt \ HursooWfli C^ogrmJi, 
YlCWN 1002, that 'a previous i ’ju luation by a District Ooutt 
does not debar the HikW Court to miLe a further adjudication 
With a view to invest the Ori^ S Ic ot the Hijjh Court witn 
powers to stay insolvency prt>Leehni.s m District Courts and to 
annul the order of adjudication it rny made hj them, Act A ot 
1950 has been passed adding «ec 18A to the Presidency Tow ns 
Insolvency Act which provides mr«.r alia that The Court \i c the 
High Court), may at am time after the pre>enration of an insol- 
seticy petition sta> any proceeding-v against tht debtor in any Court 
subject to tbe supenntendence of the Court and may at any time 
after the making of an order of adjudication annul an adjudication 
against the debtor made by any such Court 

(b) Petitions m different Distriti Courts There is no prov ision m 
the Provincial Insolvency Act which bars concurrent petitions in two 
District Courts Section 77 lays down that all Courts having juris- 
diction in insolvency shall act in aid of and be auviliary to each 
other in all matters of insolvency* And section 36 provides that 
* if, in any case in which an order of idjudication has been made 
vt shall be proved to the Court by which such order was made 
that msolv ency proceedings were pending m another Court against 
the same debtor, and that the property of the debtor could be 
more conveniently distributed by such other Court, the Court may 
annul the adjudication or stay all proceedings thereon ” The 
_ n K'.t rxt Kr^nches at Ravvalpmdi, Delhi and other 

>mdi Court to be adjudicated as insob 

l' ' ^ .1 

for adjudicating tuern iiisoiver 
for transfer of the Delhi case 

the application to the Court at Rawalpindi was prior m time, under 
the peculiar circumstances of the case, it was proper to allow 
the proceedings to continue in both the Courts, Keclnrnnth v’ Firm 
0 Duaflcadas Biidridas, 109 I C 648 

Court may make an order. 


On heating of the petition for adjudication under section 10 of 
Act III of 1907 (now section 27), the Court decides whether or not 
the debtor’s estate is to be administered for the benefit of the 
creditors under the Act by one or other of the methods prescribed 
by the Act, I e , adjudication, composition or a scheme of arnge 
ment What the Court has to be satisfied with is that the petitions 
fulfil the conditions mentioned m sections 9 and 10 of the Act and 
nothing more In Te;a Singh v Bafu«m Smgh 1930 AIR (L)l6 
A presented an application that he be adjudicated an insolvent 
The District Judge dismissed his application on the ground that A 
havl some lands which he transferred to his sons but over which he 
<!till exercises rights of ownership, and further that he had not 
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mentioned this land m the schedule of assets It w as held that the 
application should be pranted and that tlic District Judj,c after 
declannc the applicant insoKcnt could ha\c taken steps to annul 
the transfer of Ian I When an application is made by a creditor 
under s 7 of the Act the Court is bound to adjudicate upon the 
facts stated in the application and on the facts ifestabl shed pnnt 
the proper ruling to the applicant The appl cation cannot be 
rejected m Iimme on the pround that it was made to harass and 
co-rce the debtor Mahafcir Prusnd \ Rum Tuficil 16 P 724 

Explanation , Petition b> debtor is an act of insolvency 
This IS sec 6 of the Bankfuptc> Act 1914 a'- amended by the 
Bankruptcy (Amendment) Act 1926 Accordinp to sec 1 (1) (0 of 
that Act It IS an act of bankruptcy if a debtor files m the Court a 
declaration of his inability to pay his debts or presents a bankruptcy 
petition against himself It is open to the debtor to adopt either 
of these two courses without the other Sec 6 of the Bankruptcy 
Act lays down that a debtors petition shall allege that the debtor 
IS unable to pay his debts and the presentation thereof shall be 
deemed an act of bankruptcy without the previous films by the 
debtor of any declaration of inability to pay his debts and the 
Court snail thereupon make a receving order When a person 
presents a pet tion to be adjudicated insolvent that petition itself is 
treated as an act of bankruptcy under the insolvency law And 
when he says that his liabilities are more than his assets that must 
b“ taken as some evidence that he is unable to meet his liabilities 
No enquiry need be made as to whether some of the debts men 
tioned in the pec tion are real debts Such an enquiry should not 
be held for the purpose of considering whether the appl cation of 
the applicant should be granted or nor An enquiry into the 
fcona of the insolvent should be held when he comes up for 
discharge and not before What the Court has to do is to '■ec 
whether pTimu facie the person applying to be adjud cated insolvent 
IS unable to pay his debts Racfiada Ntirmnapfia v fCondiji Bhimappa 
92 I C 541 1926 AIR (M ) 494 Presentation of a fresh petition for 

insolvency after annulment of a previous adjudication constitutes a 
fresh act of insolvency entitling a creditor to present an application 
for adjudication of the debtor as insolvent Jamaldin v Bishamberdial 
109 I C 578 When a person makes nn application to be adjudi 
cated an insolvent it is the filing of that application which is an act 
of msoKency kanai Lai Nandy v Tinkari Dc 57 C L 1 148 37 
C W N 535 145 I C 429 1933 AIR (C ) 564 


8. No insolvency petition shall be presented against 


Exemption of corpora 
tion etc from msohcnc> 
proceedings 


any corporation or against any 
association or company registered 
under any enactment for the tim 
being in force ^ 


9 
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This section corresponds to «ect o i 126 of the Bankruptcy 
Act 1914 as amended by the BmViuptcy (Amendment) Act, 
1926 which runs as follows /\ rttLix ng order shml not 
be made against any corporation or i„iiist any partnership or 
association or company registered unlet the Companies \Consoh 
dation) Act, 1908 or any enactment repeali. 1 hv that Act Section 6 
of Act III of 1907 has been split up int-* 6«eparire sections with 
a view to re arrange its different part» in their logiLal order Section 
8 reproduces section 6 (6) of the old Act section 9 reproduces 
section 6 (4) and (5) section 10 reproduces section 6 (3) section 11 
reproduces section 6 (2) and sections 12 and 18 reproduce section 
6(1) The corresponding section in the Presidency Towns Insol 
vency Act is section 107 

Incorporated company not liable lO adjudication 
under the Act 

The reason for this section is that jont stock company or a 
limited company is governed by the special law of the Indian 
Companies Act VII of 1913, which contains a special procedure for 
winding up the same m case they are carried on at a loss It is 
only a corporation or partnership of association or company regis 
tered under the Indian Companies Act that is not liable to 
bankruptcy proceedings under the Provincial InsoKency Act 
‘ Receiving order will not be made against any Corporation or 
against any partnership or association or Company registered under 
the Companies (Consolidanion) Act 1908 or any enactment 
repealed by that Act Companies ate wound up under the Act of 
1903 but as to limited partnerships formed under the Limited 
Partnerships Act 1907, the enactments relating to bankruptcy will 
now subject to such modifications as may be made by general rules 
apply to them as if they were ordinary partnerships and when all 
the general partners become bankrupt, the assets of the limited 
partners vest in the trustee ’ — Rmguoods Prin'-iples o/ Bankruptcy, 
page 9 

Unincorporated company liable to adjudication under the Act 
The present law of bankruptcy is based on the Bankruptcy Acts 
of 1883 and 1896 (46 &. 47 Vict , C 53 53 &. 54 Vict C 71) and 
the rules of 1886, 1890 and 1891 promulgated under their authority 
The Acts do not apply to incorporated companies but they do 
to unincorporated companies empowered to sue and be sued by 
public officers Firms may proceed and may be proceeded against 
in their mercantile names but this rule does not apply to 
adjudication of bankruptcy The Bankruptcy Act 1883 enacts 
that any two or more persons being partners or any person carrying 
on business in partnership name may take proceedings or be pro 
ceeded against under this Act in the name of the firm, but m such 
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case, the Court itn\, on application of any person interested, ordtr 
the names of the persons w ho arc partners in such firm or the names 
of such persons to be disclosed in such manner, or \ crified on oath 
or otherwise as the Court may direct (see 115) And the Bankruptcy 
Rules of 1886 contained the following provisions in the matter 

Rule 259 Where any notice, declaration petition or other 
document requiring attestation, is signed by a firm of creditors or 
debt ' ’ signing the firm shall add also 

his &. Co by James Green, a 

part 

Rule 260 Any notice or petition to which personal service is 
necessary shall be deemed to be duly served on all the members of 
the firm if it is served at the principal place of business of the firm 
on any of the partners or upon any person having had at the time 
of the service the control or management of the partnership business 
Rule 261 Where a firm of debtors filed a declaration of in- 
ability to pay their debts or bankruptcy petition the same shall 
contain the names in full of the individual partners, and if such 
declaration or petition is signed m the firm name, the declantion 
or petition shall be accompanied by an affidavit made by the partner 
who signs the declaration or petition showing that all the partners 
concur in the same 

Rule 262 A receiving order made against a firm shall operate 
as if It were a receiving order made against each of the persons who 
at the date of the order is a partner of the firm 

Rule 263 In case of partnership, the debtors shall submit a 
statement of their partnership affairs 

Rule 264 No order of adjudication shall be made against the 
firm in the firm name, but shall be made against the partners 
individually 

These English Rules have been adopted m India and incorpo 
rated in the New Rules framed by the High Courts under sec 79 of 
the Act Vide Rules 19, 20, 21, 22, 23, 24 of the Calcutta High 
Court, and Rules 28 (1), (2), (3), (4), (5) (6) of the Madras High 
Court Rules 28 (1), (2) (3), (4) (5), (6), (7), (8), (9) of the Bombay 
High Court and Rules 22 — 27 of the Allahabad High Court It is 
clear from sec 79 (2) (c) of Act V of 1920 that the Legislature 
contemplated orders of adjudication being passed against firms 
Moreover as has been pointed out by Addison J , in Honda Ram 
v Chiman Lai, 100 I C Il2, a firm is not a seperate legal entity , nor 
is it a distinct person It is merely a shorthand form for collecm ely 
designating all the partners m a firm and an order of adjudication 
passed against the firm is an order against indiv idual partners of the 
firm who constitute it, Oj?iciaI Receiicr v Naramiis Lota Ram, 89 I C 
492 The decision of the Calcutta High Court in Kalicharan Sa 
v. Han Mohan Basak, 31 CL J 206 24CWN 461 was under /^c 
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III of 1907 lud not under Act \ 
under the old Act (as ton Ut 
against seven! joint debtors) I 
beyond all doubt m the A«-t 
Receiter, Rfludlpimli 119 I C fl-* 
ship has m law no corporate [ cr 
of Its jnduidual partners and 
proceedings against a firm is an order 
oartner m that firm Herji /nrc.j\ 
136 I C 815 1932 AIR (S) 39 
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Hindu joint family not liable to adjudication under the Act 

A Hindu joint family consist nj, of seven! members may be 
declared insolvent so also the partners or members can be proceeded 
against in the name of the firm under the Provinnal Insolvency Act, 
and a dechntion of bankruptcy v in be asked in one petition 
a"a nst several joint debtors Formerly there was no prvntsion in the 
old Insolvency Act for proceeding aga nst two or more persons being 
partners in the name of the firm Ktiii hnran Siihn v HuTimohim 
Bflsak 24CWN 461 3ICLJ 206 following Sarodaprosad Ukil v 
Ramstililicfi<indra 2 CLJ 318 but under the present Act and the 
Rules framed thereunder a single pet non may be filed against the 
members of a jo nt Hindu family and other joint debtors Bo'uctti 
V KoHa Kottoyyfl 44 Mad 810 SotiJcfiandTU Addx \ Firm af Ral 
- niDii aai.jo MflungKjiOhv 

lembers of joint 
bt or joint act of 
1928 AIR (L) 

354 When the members of a joint Hindu family trade together 
and are partners in a joint firm they are all personally liable for 
the debts of the firm and are liable to be adjudicated insolvents In 
re=p*ct thereof Somasiindtiram Cfielliar v Raja Kannoo Cfiettiar 118 
IC 494 1929 AIR (M)573 From the mere fact that a person 

- ifi a joint Hindu family it does 
coparceners are his partners in 
and Banking Co Ltd v Profifiash 
Hindu family as such cannot be 
adjudicated insolvent but that two or more members of such a family 
who have incurred a joint personal liability may present a joint 
petition m insolvency or may be proceeded against on one creditor’s 
petition m case a joint act of insolvency can be brought home to 
them Mahainr Prflsod v Ram TaJial 16 P 724 


Hindu joint family firm not liable to adjudication 
under the Act 


Under sec 5 of the Indian Partnership Act IX of 1932 The rela 
tion of partnership arises from contract and not from status , and m 
pirticular the members of a Hindu undmded family carrying on a 
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business IS such, or T Durn\esc BuJdhist husbind and wife carry in" 
on business as such arc not partners m such business ’’ Sec 9^ 
(i) of the Presidency Towns InsoKcncy Act pros/dcs thir “Any 
two or more persons, bems partners, or any person carryinR on 
business under ^ partnership name, may take proceedings or be 
proceeded aennst under rhis Act in the name of the firm “ Under 
the Rules framed under sec 79 of the Proamcnl Insolvency Act 
a firm may proceed and be proceeded against for adjudication in 
the same manner as pros ided in sec 99 (1) of the Presidency Towns 
InsoKcncy Act A joint Hindu timily firm is not a ‘firm” in the 
sense in which tint word is used in the law of partnership There- 
fore noinsoKcncy petition can be presented against a Hindu joint 
family firm as such, Sunnyasi Cfuirun Mondai v Krisfinad/ian Banerji, 
49 I A 103 49 Cal 560 67 1C 124 1922 AIR (PC) 237 A 

Hindu joint family carrying on business as such is not a partnership 
concern so as to be able to initiate proceedings under sec 99 of the 
Presidency Towns Insohency Act Re Gobmdlfll Mofiata 39CWN 
275 Where the business of a joint Hindu family is carried on by 
the manager of the family and debts are contracted by him m the 
course of the business the other member^ are not personally liable 
for the debts and they cannot therefore be adjudged insolvent m 
respect of these debts, unless they render themselves personally 
liable by taking an active part in the business or otherwise Nagasu 
brahmanifl Miidali<ir V KnshnantacfiariaT, 50 Mad 981 (986) 104 I C 
642 1927 A 1 R (Mad ) 922 Mafmbir Prasad \ Ram Tafial, 16 P 724 

Ad/udication of minor members of a family. 

Followm" Sannyasi Charon Mondal v ICrishna Dhan Boneryec, 
49 I A 108 "49 c 560 (PC) 67 1 C 124 and Sadasna Mitdalior v 
Hayee MuKomed Saic, 27 C W N 677 (PC) 3i CLJ 569 72 I C 
48 44 M L ] 396, it has been held m In the matter 0 , Radha Krishnaiah 
Checty, 84 1 C 128 that when the adult sons of a Hindu father are 
adjudicated insolvents during their father's lifetime on account of 
debts incurred in the carrying on of a business the 'hares of their 
minor brothers in the family property do not vest m the Official 
Assignee and the latter is not entitled to sell or otherw ice deal with 
such shares Vidt Notes tinder sec 28 ( 2 ) os to uhether the share 0 / 
a minor partner vests m the Receiier on the adjudication of the firm 
insolvent 

Adjudication of minor members of a firm. 

If one member of a firm is an infant a receiv ing order cannot 
be made against the firm simply, but it may be made against th 
firm other than the infant partner, Lotell and Chrisimas \ Beauchamp 
(1894) AC 607, Etparte Beawcluimp, (1894) 1 QB 1 Sound 
the Indian Act, it has been held that no insolvency petition c 
be presented against 1 minor partner, as a minor cannot be adj 
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cated tcvsolvent, Sannyasi Charc.n ^ ui \ Asu ojh Ghose, 42 Cal 
225 , Jflnki PTfl5a<I v Girdhanbl 6 ( {?a 19 Ind Cas 704 So 

also m Jagmohan Narain V Gmh i 4- All 5l3 18A1.3 ^ 

58 Irvd Cas 557, it has been 1 I Hat m\ie\\ of the terms of 
section 247 of the Contract A t tl e adjudication of a minor as 
insolvent is illegal, Re Siwl Prasa I 0 C W N 1065 When members 
of a family trade together and are partners m a joint firm they are 
.all personally liable for the debts of the hrm In The Official Assignee 
^o/ Madras V Palaniappe Cheii> 41 Mad 824 35 ML] 473 49 1C 
220, It was held that when a minor was coni.emed all the major 
1 members were personally liable but a minor member was not liable 
I for debts during his minontv When there was a debt owing by 
\ the firm at the time of the filing of the pennon each adult member 
was personally liable for the debt and he is liable to be adjudged 
insolvent on that debt though the decree obtimed by the creditor 
do not make him so liable Samasimdaram CKemar \ Hajo Kanno 
Chettiar, 118 I C 494 1929 A I R (M ) 573 Under sec 30. sub-sec 
(3) of the Indian Partnership Act IX of 193"* a minor is not 
petsonally liable for any act of the firm though his share is liable 
for the same Minors must be excluded m any case from insolvency 
proceedings started at the instance whether of debtors or of creditors 
' Some confusion has sometimes arisen on account of the powers 
of a receiver to sell the interest of the sons m the joint family 
estate where the Karta being the father has been declared insoh ent 
This matter has been clearly decided authontativly by their Lord 
ships of the Privy Council m Sat Narain v Rai Bahaattr Sn Krhen 
Das I L R 17 L 644 where it has been pointed out that m case 
where the father is adjudicated insolvent m a joint Hindu family 
the shares of the sons can be sered by the receiver in insolvency 
on the ground of the sons’ pious obligation to pay the debts of the 
father, Mahabir Prasad v Rnm Tahal 16 P 724 

9 ( I ) A creditor shall not be entitled to present 

Condition* on which 3ti insolvency petition against a debtor 

creditor may petition Unless 

(a) the debt owing by the debtor to the creditor, 

or, if two or more creditors join in the 
petition, the aggregate amount of debts owing 
to such creditors, amounts to five hundred 
rupees, and 

(b) the debt is a liquidated sum payable either 

immediately or at some certain future time, and 

(c) the act of insolvency on which the petition is 

grounded has occurred within three months 
before the presentation of the petition 



s. 9(1)) CONDITIONS OF A CREDITOR’S PETITION iSS 


(2) If the petitioning creditor is a secured creditor, 
he shall in Ins petition cither state that he is willing to 
relinquish his security for the benefit of the creditors in 
the e\cnt of the debtor being adjudged insolvent, orgue 
an estimate of the value of the security In the latter 
case, he may be admitted as a petitioning creditor to the 
extent of the balance of the debt due to him after deduct- 
ing the value so estimated in the same way as if he were 
an unsecured creditor 


Review. 

This is section 6 (4) and (5) of Act HI of 1907 and is based upon 
section 4 of the Bankruptcy Act, 1914 as amended by the Bank 
ruptcy (Amendment) Act, 1926 Clause (4) of the old Act, vit, 
“that the debtor resides or carries on business or personally works 
for gam within the local limits of us jurisdiction is made up into 
a new section, v«t , sec 11, tide n/ra 

Creditor’s remedies 

Besides the ordinary remedy open to a creditor by suit or other 
proceedings in a Civil court this section confers on a creditor a 
special remedy to have the estate of a debtor administered by the 
insolvency court on the happening of any of the acts of insolvency 
as laid down in section 6 The object of the section is to afford a 
cheap and speedy remedy for the benefit of the general body oi 
creditors As has been laid down m In the goods o Makfmm La^ 
ChatieTji 15 C W N 350, Letters of Administration may be granted 
to a creditor although the Iiibilities of the deceased debtor appeared 
to be in excess of his assets Application in the Insolvency Court 
IS not the creditor s only remedy It is discretionary with the Court 
to administer the estate in it» Testamentary and Intestate jurisdic- 
tion or in Its Insolvency jurisdiction ’ The trustee in a bankruptcy 
may be able to set aside transactions and get m assets which could 
not be set aside or got in without an adjudication of bankruptcy, 
Re HeccjitarJ (1889) 24 Q B D 71 (76) It should also be noted that 
if a creditor has elected to proceed against the debtor in msoU ency 
It IS not open to him to have recourse to any other remedy on the 
same cause of action 

In Sinnam Chelti v G S Alagm Iyer, 1924 M W N 6, the plaintiff 
who was the owner of a ring of the \alue of Rs 1 000 lent the 
same to the first defendant who was also liable to the plaintiff for 
Rs 2,072 8, being his contnbution in respect of a joint bond 
Further the plaintiff was Inblc to the first defendant on a pro-not 
for Rs 2,500 The plaintiff presented an insoKcncy petition aga 
the first defendant alleging that the first defendant was indeb 
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to htm for Rs 3,072 8 made up of Ri 2 072 8 JnJ Rs 1,000, the 

value of the Ting which he alk„td th». fir-'t deRndint refused to 
Tetutrv and that he \ms a cred t ir ot the first defend mt for Rs 
572-8 deducting Rs 2 500 due frem him on the pro noti. The first 
defendant wts adjudicated insohtnt on thic petition The phmtiff 
a^ain brought a suit to reco\er the r n„ from the possession of the 
second defendant It was held th it tht plaintiff definitely elected 
to abandon all his rights to the r nj, m f ivour of the first defendant 
by alleging that the insolvent owed him Rs 1 000 as a liquidated 
sum and setting off about half of chat ^um against a dtbt due from 
him to the insolvent and using the bal mce n his fav our to support 
his insolvency petition It was further lield that at the time of 
the pledge to the second defendmt the first dLftnd mt had a good 
title CO the rmg and the plaintiff had none or at rate, the title 
that vested in the first defendant at le ist on the d ice of his adjudi 
cation when plaintiff gwe up fin illy all further interc-t in the ring 
enured to the benefit of the fionn /i ft pLdgtt the second defendant 
and that the plaintiff therefore had no ciuse of iction agamst the 
second defendant who cook a pledge of the sime w jthout notice 
of the plaintiff s cKim after the presentation of the petition 

Petition for adjudication 

A petition for adjudication may be presented either by n debtor 
or by a creditor It can be preseiutd by a creditor when his 
money is at stake by commission of any act of insohency by the 
debtor and by a debtor when he is not in a position to pay his 
debts The object m both the cases is to have the estite of the 
debtor administered m insolvency Section 9 deals with n petition 
for adjudication by a creditor and sec 10 deals with a petition by 
a debtor Sections 9 and 10 laydown the conditions which must 
be fulfilled before a creditor or debtor is entitled to present the 
petition 

Who IS a creditor 

FotuKo is a creditor find ti ho is not m the sense m u /iich the term 
is used m the Proimcial Insoliencji Act, tide S ( 2 ) (r) (ci) and notes 
thereunder supra 

There must be relation of debtor and creditor 
Sub-section (1) , Conditions of a creditor’s petition. 

Under sub section (1) the credrtor has to fulfil three conditions 
precedent set out m sec- 9 at the time he files the insolvency 
petition, tit (a) the debt owing by the debtor to the creditor must 
amount to Rs 500 , (b) the d^bt must be a liquidated sum , (c) the 
act of insolvency upon which the petition is founded must have 
occurred within three months of the presentation of the petition 
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■'I, '"J creditor does not exist 


uncled" R'll'c' ’ 1"' I'oi’ li r llic insoUtncy of the other parry 
formerh'"'"'! ^ '' ,"’'■‘’,'>">•■'’1' Aipphed thatDuhouas 

mcrly ,n Ins strsus U idjuileeJ m olv ent on the ground that 
durn-'h 'll"'" " '"d re ill's J 'ertiin debts from A’s debtors 
uurms hit illne" mj liasi miK led the imount so realised , B lias 
ever chirKcJ wuh the oITciilc of cmbe-zlement m proper court 
or uas n suit in'-tituteJ i^unst him to recover the amount jn 
isputc It was held ihu tht ipplitition did not he as the amount 
n question u is not debt uithm the meanins of s 9 and there 
'as no relation ot debtor inJ creditor between the narties Rai/i 
™ ' CKanJi PrasiiJ 9 OWN 102 1932 AIR (Oudh) 107 
o cntit 1 a /icTSon to ftk an aifp^icauon ,or diiyudicfliion as a creditor he 


m,,,. I *• , a.,.,.......-..,-. — t* Lieuitor fit 

\I (.teJnor at rat turn, uhintncati o mso'iency is committed 


creditor he 

II _ , . - - ..r committed 

rh favour ^ promissor> note had been executed by L, on 

March applied to have L adjudicated insolvent allcgms as 
ri' '^solvency a transfer executed by L, of his propertv 
the I3th Mirrh Ir „ n* Ur.lA thnf .n.,<m.,rk U » _ ‘1 


13th Mirch It was held that inasmuch as M was not a creditor 
f L on the I3th March he was not competent £0 present the 
for adjudication, Muthm Chettmr v Ltami "Narasa Anar 
sh ij It IS sufficient that the petitioners 

'lould be creditors at the time the /)cmion was filed It is nor netess- 
^ that they should be creditors at the time the order of adjudi 
ation IS passed The mere fact that a decree postpones the 
Wynient of the decretal amount till the disposal of an appeal filed 
‘‘'another suit does not disentitle tb* 

‘'d prosecuting a petition for the 
i,V®*,'ent Venhatarama Ai>ar v ^ 

^JMlw 858 1926 MWN 946 i iv u*! ; laa yy i v. 

A creditor is not entitled to file a petition under s 9, if the 
on which the petition is founded was not in existence at the 
riL alleged act of insolvency, but was incurred later 

fmiaibar Singh v Mrs Barnes, ILR17 L 580 38 PLR 285 

^65rc 151 1936 AIR (U 800 


Jhere is no obligation on a petitioning creditor to implead other 
‘■«oirors He only has to comply with the requirements of secs 9 
and 13 ( 2 ) of Provincial Insolvency Act, neither of which 
T'^^tids the impleading of other creditors There is no authority 
ftich I-iys down that all creditors must be implended But iha 
‘■editor is impleaded as a party he has as much interest in the 

^^°‘^eedings relating to the insolvent’s estate as an> other creditor 
I'd any order passed m favour of ihe petitioning creditor would 
‘SO affect him It cannot, therefore be said that he w as mereJv 
U„, defendant The inclusion of his name and that of his 

repre«cntati\es m case of his death in the appeil therefore 
I ormd Chand ParmtNanav Mauhi Mo/iammail Akram 

34 P L R 827 145 I C 474 1933 A I R. (Lah ) 642 
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The debtor must be [ ^rsonally liable. 

Bankruptcy is essentialh i proLcc ii i, m p.rsonam and only the 
personal debts due by the ve t can be proved therein But 
it the creditor had sued the insolvent under sec 52(2), CPC and 
made him personally liable for the debts of his father to the extent 
of his fathers estate that had come into hishmds and had been 
disposed of by him then the cteditor cooldhate ptoved m respect 
of this liability m the insobency Kmderley , Jct.it, 22 Beay 1, 
^ Chen, nr Firm v T R M Chctiyar bim, 12 Rang 

of another (such as a decree against a son for the debt of 
his deceased father to the extent of the assets in his hands) 
does not make him liaUe to adjudication under the Provincial 

'm gar" 53 M L I 40?" K™h„nmnchnn<lt, 50 

M 981 53MLJ 403 104jC 642 (1927)A1R (M ) 922 Where 
creditors who have obtained a decree against a joint Hindu family 
apply for adjud cation of members as tnsokents a member who 
:s not petsonnll, liable under the decree, it being passed against him 

of a Hindu father who died kt inc^nQ d^b. U” ptomisso°.? 
notes, apart from some special c rcumstances which would 3 
hun personally liable for the family debts j j 

insolvent on account of his inability as a member ^ 

to pa, these debts out of the family ptopertv KutL^?' 

Chem Kuri Batata KotM„u 61 M L J 516 sl’l \V ffil 
(M) 788 Asum of money due on a decree obri, 
petitioning creditor against the father of A- inSveHr^ 
the insolvent is substituted as judgment debtor a£r tb' '3 "'b''^ 
h.s father js not a debt whjoh entltTed ,he ' etttion a'f ** f ^ 

present an insolvency petition — Woman Ramblmi, u^teditorto 

noom, I L R 1937 (N) 485 168 I C 212 l?3?A I R Wi'm '' 

An act of insolvency to serve as the basis nf j j 
upon a creditor’s petition must be an act commuMaH^ j^u°" 

and unless there is a personal liability m resoect of tU 
IS no such relation of debtor as will serve to snr!«5. 
order, and when a petitions seeks to adjudicate the^ adjudication 
joint fimtly owning a business m respect of which 
he can sustain the petition only m reject of s^..k^ 
family who ate ptoved to be petsonoll, liable ^ot the^dTbt'" °/ *1 
debt has been incurred on a contract entered .r.rr, i l u 
managing member alone but other Mpatcenets ate in rSuy 

ey have subsequently ratified the 
liable in respect of it And they 

the course of the business m which the^n'arttcnfnT" 

entered into so at to warrant then bemt i?e“ed 'S pTr^lo'S 
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contract Knjhn^i I ^ \ » i .lai Leslie & Co , 1936 M \V N 

539 43L.\V 5S7 It'O 1^-176 19joAiR(M)64 
Petition l>^ one of joint creditors. 

It has been <ecn (» i '>otcb under «cc 7) that there is no legal 
bar to a single appltc-nioi b n n idt by a creditor for adjudicating 
tMO or more persons as ii t it tlicy are jointly liable on a debt 

orha\e committed a joint .itot insolvency The question arises 
'\hcthcr one of several joint creditors can file a petition for adjudg 
ing a debtor insolvent It fas been held in Vuitfiinat/ia Aiyar v 
Vaithinaiha Aiyar, 61 M L J 544 1932 M W N 164 1932 AIR (M ) 
112 that an insolvency petition filed by one of several creditor- 
partners of a firm notvvuhstmding tint he IS described in the body 
of the petition as the managing partner of the firm, is not legally 
sustainable when it is not in the hrm name or in the name of all 
Its members, nor signed by the petitioning partner on behalf of 
the firm or us members 


Clause (a) ; Debt owing by the debtor. 

The debt must be owing by the debtor m his own right, and 
not a, an executor or otherwise, Pittiison v Banks. Cooper 540 , and 
It must continue to exist up to the date of the order of adjudication, 
ExfurK Matheu, (1884) 12 QBD 506 It would seem from the 
judgment of lessel, M R m Exparle Jones, (1881) 18 Ch D 109, 
that not every liability in equity to pay a sum ot money constitutes 
debt, even when ordered to be paid A debt barred by the Statute 

Limitation IS insufficient, QiMntKl V Encland, 2 W B1 704,50 

« a debt founded on an illegal consideration, Wells v Girlmg, 
ff8l9) 1 B and B 447 Statutory interest and costs on a judgment 
debt become a part of the judgment debt to make up the required 
amount £500, Re Lehmann, Expaue Has ack 7 Mor 181 A bond 
upon which a debtor i«i jointly and severally liable alorig with other 
persons is sufficient to support a petition for adjudication It is 
'mmatenal that the petitioning creditor may not be absolutely 
entitled to all the money secured by the bond . it is enough that 
the bond IS in his favour, Ananta v Sadh, .charan, 87 I C 

75l 1926 A T R (C 1 234 Ghwlam Hamer v Mangal Sen, 98 I C 
«5 The words ‘debt ow mg bv the debtor' do not imply that the 

debtor must admit the debt to be owing “"d 'b“' be does 

to. It does not follow that the Insolvency Court has no jurisdiction 

to decide whether ot nor the debt is owing because it is for the 
Insolvency Court to decide svhether a petitioning oreduor is owned 
osum exceeding Rs 500, Noor MnJiammad t Lai C/iand, 7 L L J 
201 90 I C 245 1925 AIR (L ) 436 

Clause (b) : Liquidated sum 

A sum is 'liquidated" if It can be computed with certainty a 
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a debt is ‘ liquidiced ’ it it «. 1 1 b l\ ist«.rt lined u ith certainty 

V Bn Tlium v V Tun Tlia loJ I < U35 A I R (R) 435 To 

constitute a valid pericionin, crt i Lb there must be a ctrmm 
sum, admittedly due and ee i v t iv ibL to the person who 
presents the petition It must be uiu\.ertun n amount, or the 
amount of which is capabL v. bv.in;: cisily iscertamed — Robson, 
p 206 A sum IS liquidated it tv mb eomputed u ith cerninty, 
as for example, £100 with or \ ithe ut interest u i certain rate for 
a certain time, w laich IS as delmite i sum is miy be But a claim 
for damages for refusing to aeeepc n I p ly tor goods as distinct 
from a claim for the price is unliquided until the amount payable 
has been definitely fixed and ascertained in legal proceedings or 
by the agreement of parties A plaintitl in an action for recovery 
of unliquidated damages is not crciitor until judgment has been 
signed, R v Ho{)I<.ms 6? Ferguson U8%) IQB 652 The debt must 
be a liquidated sum, that is to say an ie,reed imoiiiat of damages 
either in case of a breach of contract or in an action the definitely 
ascertainable amount that may be indisputably due So a claim 
for not making re delivery of shires lent by one person to another 

is not a debt or sum of money due or claimed to be due, Quen v 
Ruth, (1854) 23 L J C I 105 But a claim by a lender of go\ ernment 
stocks against the borrower for not re transfernn,t the stocks may 
be a good petitioning creditors debt Aiierson v V'eTiior, 1890, 3 
Term Rep 539 

A liability to pay damages is not a liquidated sum payable, cither 
immediately or at some future time and cannot be made the basis 
of a petition until the damages have been liquidated Re Miller, 
(1901) 1 K B 51 For the purpose of ascertaining the aggregate 
amount owing to creditors m respect of an application under old 
sec 6 (4) (now section 9) the difference betw een the contract rates 
of sale and purchase under a contract entered mto by the debtor 
constitutes a liquidated sum within the meaning of clause (b) of 
the sub clause In the cipplicaiion of Dholan Dass to declare the firm 
0 / Waltdas Ho'arnm insofttnu, 56 Ind Cas 158 Money due on a 
bill of exchange duly accepted is a liquidated amount and the 
drawer of a bill of exchange remains a surety inspite of its dis 
honour and can after payment in respect of u maintain an action 
on it and also petition m insolvency proceedings against the 
acceptor ev en though the bill is not in his hands, Chetan Das Molitxn 
Das V Ralli Brothers 83 Ind Cas 135 following Indion Specie Banl^ 
V Nagin Das Hurjium Das, 18 Bom LR 689 35 Ind Cas 628 
But a debt shown m insolvency was the collection of rents of paddy 
fields and of its mesne profits It was necessary for the Court 
to embark on an elaborate enquiry m order to iscertain the net 
amount due. and it was held that the debt was not liquidated as 
referred m s 9 (I) (b) U Ba Thu/in v U Tun Tha, 160 IC 367 
1935 AIR (R) 435 
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ninr P/Uable immediately 
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Debt pi>iblc iithcr immcdntcl^ or at some certain 
future time 

The expre^^ m 'oinc iiriiin tuture time means any time in 
the future \\ IikIi is i ipil le ot t'e n, isctrt nneJ Venfentarama Aijar 
' Burriin "shcTijJ 51 ML] 6^0 Any debt presently due but not 
payable till a future day ei ul 1 support i petition E\eryper'on 
Ri'mj, credit to any trader up >n i \ aluable consideration for any 
*um payable u a certain time which time had not arrived when 
the debtor committed an act of bankruptcy mi^ht petition whether 
the creditor h id security for such sum or nor A petition based 
upon a debt for u Inch the debtor had accepted a bill of exchange 
^\hich in pursuance of an agreement to that effect had been re 
newed although the second bill had not become due at the date 
of the presentation of the petitiorT was held to be maintainable 

RcBarr (1S96) I QD 616 

Enquiry as to the existence of the debt 

Section 9 (1) (b) seems to show that a debt must be indubitably 

due but can an InsoKcncy Court make an enquiry mto a question 
of this nature ' Sec 24 (I) h) Hys down that the Court shall 

require proof amongst other matters of the fact that the creditor 

IS entitled to present the petition This undoubtedly refers back 
to sec 9 Sec 9 lays down the conditions which entitle a creditor 
to present a petit on against a debtor In these is included there 
must be a debt due to the creditor aggregating not less than Rs 
500 Therefore it is incumbent on the creditor to prove the debt 
The Insolvency Act V of 1920 is based on the English Bankruptcy 
Act Sec 5 (5) of that Act provides expressly for an alternatne 
reference of the creditor m such circumstances to relief by regular 

suit The omission of any similar provision from the Indian Act 

ndicates that the creditor must be allowed under sec -4 to prove 
the debt when the debtor denies it Further sec 25 provides for 
dismissal of the petition on failure of the cr^itor to prove his right 
to present It and this obv lously involves the necessity of proving 
that right in order to avoid dismissal Therefore an Insolvency 
Court w II not be justified in referring a petitioning creditor to a 
regular suit to prov e his dcht A fC R M C T CactiyFirmv Maung 
AungBuint 1923 A I R (Rang) 21 

\X^hen a creditor applies for adjudicating hij debtor as an 
msohent if the debtor denies the debt alleged by the petit oning 
creditor to be due to him the Insolvency C^urc is bound to make 
an enquiry into the existence of such debt Huktim Chanel \ Gan''a 
Rmn99IC 666 (1927) A I R (L ) 111 Ordinarily where a credi 
tor presents an application and the debtor challenges the cred tor s 
right to apply the Insolvency Court will ask for proof from the 
creditor as to his right and is entitled to go into chat question But 
It does not follow that the Insolvency Court must decide ev cry ques 
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tion connected with It or \\h cl i ’tn ai / a-isc from it, and 

cannot refer the parties to a t ^ny case if it is of opi 

mon that a complicated ques i i i w irises therein, GopiJca- 
haiv Chflpsi PtirshotMTn, ILR jfi o Bon LR 1236 1935 
AIR (Bom ) 80 The mere f t the in cKtncy petition would 
not amount to proof of admissn" ihe imount due That has 
to be proved in subsequent i.telm<’ 'm^ nai Bank o/ India \ 
Atanasi Chettiar, 53 Mad 826 ''KIC 1950 AIR (Mad) 
874 It IS the settled rule of d e Con t of Bankruptcy that the 
Court of Bankruptcy can enquire into the consideration for a 
judgment debt with a view to procure the listribution of a debtor's 
goods among his creditors Primu /kic a judgment ought to be 
considered as binding But if a proper case is made, the Court 
ought to direct an enquiry into the consideration for a judgment- 
debt, Narasimha Sastn v Tfjc Oj^cial Assignee of Madras, 59 ML] 
321 1930 MWN 396 129 1C 650 1930 A I R (M ) 751 
Clause (c) ; Acts of insolvency. 

No one is to be adjudged insolvent unless he is proved to have 
committed one or other acts of insolvency as defined in sec 6 An 
act of insolvency, as defined in sec 6 must not only be set out in 
the petition for adjudication but strictly proved If an act of msol 
vency, as defined in stc 6 is not so set out m the petition, the 
petition IS incompetent It is not correct for a creditor to make 
various allegations of acts which are not acts of insolvency as defined 
in that section and then endeavour to prove by evidence that, as a 
matter of fact an act of insolvency as defined msec 6 had been 
committed A person cannot be adjudged an insolvent on the 
mere ground that his assets ate less than his habiltcies,” Ma Kyin 
Myaingv Mwcha-va CKcttyar, 127 IC 373 (1930) AIR (R) 147 
In Mathu Chettiar v Nagmdas 28 Bom L R 680, Mcleod C ] said 
* In my opinion it is absolutely necessary that an application for 
adjudication of a debtor by a creditor, on the ground that an 
available act of insolvency had been committed, must definitely 
allege what available act or acts of insolvency were committed as 
detailed m the section It is not sufficient to make some vague 
allegations in the petition and then endeavour by means of evidence 
to prove that certain available acts of insolvency have been 
committed ” A person cannot be adjudicated as an insolvent at 


act o*f insolvency had been committed because the alleged insolvent 
had preferred some of his creditors by paying them off out of the 
proceeds of the sale, it was held that the order of adjudication was 
.unsustainable, Pedda Kondappa v Ganne Pullappa 119 I C 46 

(1929) AIR (M ) 910 



S. 9(l)(c)) ACT OF INSOLVENCY WITHIN 3 MONTHS 143 

The condition precedent to a debtor beinp adjudicated an 
insolvent on the petition of a creditor is that the debtor should be 
allcfied and proved to have comntitted one or other of the acts of 
insolvency set out in sec. 6 of the Act. It is impossible to accede 
to the view that the mere fact, that a person admits he owes money 
to a creditor and also admits that he is unable, there and then to 
pay the amount can possibly be regarded as the commission of an 
act of insolvency as defined by the various clauses in sec. 6. For 
reasons which are not far to seek, the Legislature has defined the 
conditions on the happening of which alone such a petition for 
adjudication can be sustained. Adjudicating a person an insolvent 
is a matter of serious cosequences, and Courts of law should take 
particular care to see that the provisions of the law are observed 
strictly and carefully considered. Veeraya Chetty v. Doraistfami 
Reddiar, 110 I.C. 737 . 1928 A.I.R. (M.) 393. The act of insolvency 
alleged to have been committed by the debtor should be clearly and 
precisely described in the insolvency petition so as to enable him 
to meet the charges brought against him ; and, unless the facts 
alleged bung his conduct well within the ambit of the Statute, the 
Court should stay its hands m the matter of adjudication, Harkisfifin 
Lfll V. Peoples Bank of NVihern India, HLah. 117. It is not neces* 
sary in the case of a creditor, as m the case of a debtor, to prove 
that the debtor is unable to pay his debts while petitioning for 
adjudication, Jamaldin v. Bisnaml*ar Dial, 109 I C. 578 : (1929) 
A.I.R. (L.) 72. 

Act of insolvency must be within three months. 

By 12 & 13 Vice. c. 106, s. 88, no person was liable to become 
bankrupt by reason of any act of bankruptcy committed more than 

12 months before the issuing of any fiat or the filing of any peti- 
tion The Act of 1869 reduced the period to 6 months, and since 
the Act of 1883, 3 months has been and is now the limit. The 
Act of bankruptcy upon which a petition is founded must have 
occured within 3 months before the presentation of the petition ; 
indeed, an act of bankruptcy ceases to be available for any purpose 
qua an act of bankruptcy, at the expiration of 3 months after it has 
been committed. In the computation of time, month means calendar 
month, and the day on which the petition was presented is to be 
excluded. If an act of bankruptcy is committed on August 13, a 
petition presented in November 13 following is in time, Re. Hansom, 
Expaue Frescer, (1887) 4 Moir. 98. The date on which the act 
applied against is done and the last day if dies non should be ex- 
cluded, Cbaradi Ramosami Piflai v. Venkatesuara Aiyar, 42 Mad. 

13 : 35 M.LJ. 531 ; 48 Ind. Cas. 952, The act of msoK’ency of a 
person commencing in his being arrested and imprisoned in execu-’ 
tion of a decree continues throughout the penod during which he 
remains m prison, fCnram v. JhanJa Mai, 32 P.L.R. 51 : 131 I.C. 112 : 
1931 A.I.R. (L) 112. 
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tion connected \Mth it or which ma\ n identally arise from it, and 
cannot refer the parties to a regul r “ni m any case if it is of opi 
nion that a complicated question ot f n, r Uw an'ies therein, Gopika- 
bai V. Chapsi Purshotcam, I L R 59B 161 3o Bom L R 1236 1935 
AIR (Bom ) 80 The mere filing oJ the insohtncy petition would 
not amount to proof of admission oi ihe imoimt due That has 
to be proved in subsequent procLehng 'm'lcnal Btink o/ India v 
Atanasi Chettiar, 53 Mad 826 12S I C -*18 1930 AIR (Mad) 
874 It IS the settled rule of the Con t of Bankruptcy that the 
Court of Bankruptcy can enquire into the consideration for a 
judgment-debt with a view to procure the listnbution of a debtor’s 
goods among his creditors Pnma ;icie a )u Igment ought to be 
considered as binding But if a proper ca>-e is made, the Court 
ought to direct an enquiry into the onsidcntion tor a judgment- 
debt, Narasimfia Sastn v TheOffictal Assignee of Madras. 59 ML] 
321 1930 MWN 396 129 I C 650 1930 A I R (M ) 751 
Clause (c) , Acts of insoUcncy. 


No one IS to be adjudged insoKent unless he is proved to have 
committed one or other acts of insolvency is defined m sec 6 An 
act of insolvency, as defined in se^. 6 must not only be set out m 
the petition for adjudication but strictly proved If an act of insol- 
vency, as defined in sec 6. is not so set out m the petition, the 
petition IS incompetent It u not correct for a creditor to make 
various allegations of acts which are not acts of insolvency as defined 
in that section, and then endeavour to prove by evidence that as a 
matter of fact, an act of insolvency as defined msec 6 had been 
committed A person cannot be adjudged an insolvent on the 
mere ground that his assets are less than his liabilities,” Ma Kym 
Myamg v Muthaya Chectyar, 127 I C 373 (1930) AIR (R ) 147 
In Mathu Chettiar v Nagmdas, 28 Bom L R 680, Mcleod C ] said 
In my opinion u is absolutely necessary that an application for 
adjudication of a debtor by a creditor, on the ground that an 
available act of insolvency had l^cn committed, must definitely 
allege what available act or acts of insolvency were committed as 
detailed in the section It is not sufficient to make some vague 
allegations m the petition and then endeavour by means of evidence 
to prove that certain available acts of insolvency have been 
committed A Person cannot be adjudicated as an insolvent at 
the instance of his creditms on an act of insolvency not relied on 
in the applicat ton against him Where the act of insolvency alleged 
in the creditor s application for adjudication was the sale of property 
to a person who was not the creditor but the Court found thit an 
act of insolvency had been committed because the alleged insolvent 
had Pceferred some of h.s crrfitors by paying them off out of the 
proceeds of the sale It was held that the order of adjudication was 

(■SmTaTr (m /pIO '' 'C j6 
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Three months not i period of limintion but 
condition precedent 

The case of Nflm:yana A r Of IRct-icr South Mflltilxir 
1933 MWN 1049 39 LW 449 19 4 A I R (M ) 294 m nhich 
It was held that an insolvency pet t vh h by lc 9 (1) (c) should 
be presented within three mont trie it ot iiolvencv would 
if the three months expire dur ig the \ i at on of the Court 
be validly presented on the reapen i„ la\ no lonjicr the law 
for It has been held in the Full Be i ise of Chcnchnrnrn(inna 

Reddi V Artinchainm ILR 53 M 794 193? MWN 685 

42 LW 330 69 ML} 283 15S K 1 1935 AIR (M) 

857 that the period of three months fixed ly S 9 (1) (c) of 
the Act IS not a period of limit«.tni I ut constituting a condi 
ton to an adjudication and consequentlv when the alleged 
act of insolvency has taken place mere than three months 
prior to the presentation of the petit on t cannot he put up as a 
ground for adjudication even though the period of three months 
Court is c osed See also Ktimfl 
Chemar 48 LW 239 1938 

1938 AIR (M) 898 (followed 
in Muretdan Sardar v Secretary o St ttc by Nassim Ah and Sen 
]] in Appeal from Original Order No 644 of 1936 of the Cal Hiuh 
Court decided on 8 12 38 not yet reported ) 

Computation of three months in case of sale tn execution 
of a decree 


When the act of insolvency alleged is an execution sale of 
certain properties of the debtor a creditors petition for adjudi 
cation of the latter as insolvent must be made within three months 
from the sale and not from the confirmation thereof fCanai La* 

Nandyv TinkanDe 37 OWN 535 57 CL] 148 145 IC 429 
1933 AIR (Cal) 564 Execution sale is complete when the 
property is knocked down to the highest bidder and it is not open 
to the Court to offer the property to any person who may be 
prepared to purchase it for higher amount Therefore an act of 
insolvency in s 6(e) occurs when the property is sold Hence a 
petition by a creditor must be made within three mo iths from the 
date of sale and not that of confirmation Lai Cficind Chou dhn \ 
Bofiha Ram 40 P L R 841 1938 A I R (L ) 819 
Computation of three months in case of transfers Conflict 


In Sariathada Iswarayya v Kuntbasubbanna 1 L R 58 M 166 40 
LW 413 1934 MWN 784 67 ML } 380 1934 AIR (M) 

637 It was held that where the act of insolvency of a debtor is the 
execution of a sale deed the period of three months for presen 
ting a petition for adjudication by a creditor commences from the 
date of the registration of the deed and not the date of its 
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execution The nbo\c is supported by n decision m Miichiah 
Chmmr \ Ofjicial Rccciicr TmncteHy 64 MLJ 382 141 IC 
101 1933 A I R (Mid ) 185 The question there arose in 

different circumstances and with reference to a mortgage 
deed but the point decided was the same That question 
was whether the three months period under sec 54 should 
be computed from the date of the execution of the document 
or from the date of its registration It was held that having 
regard to sec 59 Transfer of Property Act which made registration 
compulsory to give validity to a mortgage the period should be 
calculated from the date of registration See also Kunliaiya Lai v 
Sadashiv Rao 150 I C 834 1934 AIR (Nag) 171 U Ba Sem v 
Mg San 12 Rang 263 151 I C 670 1934 AIR {Rang ) 216 

Kirpa Ram V Sanuala Ram 1935 AIR {L)55 The contrary view 
taken in the case of Ratan C/iand v Smaii 1933 AIR (L ) 821 
that the period of three months begins from the date of execution 
and not from the date of registration has been overruled by the Full 
Bench case of LaJchmi Cfiand v Kesho Ram ILR 16 L 735 158 
IC 226 1935 AIR (L) 575 where it has been held that when a 
petition IS presented alleging that the debtor has committed an act 
of insolvency by deed registered the period of limitation pres 
cribed by sub s (1) (c) of s 9 runs from the date of registration 
and not from the date of execution G W Godbole v Marotua 
Ba'usa Bfiassar ILR 1937 (N) 408 169 I 683 1937 AIR (N) 

197 The Calcutta High Court on the other hand relying on sec 
» IpQg recent case 

, ar Ghosh ILR (1938) 2 Cal 275 

gins to run as far as insolvency 
proceedings are concerned not from the date of registration but 
from the date of execution of the deed of transfer To the same 
effect IS the decision in In re on Maimg v Mawng Shaw ILR 
(1937) R 375 in which it has been held that computation of three 
months begins from execution of the deed and not from its regtstra 
tion and incase of oral transfer or gift act of insolv ency occurs 
when possession of property is handed over or passes to the donee 
Sini'fia V Chiranyi Lai 1939 AIR (L ) 35 

Computation of "three months’ m case of 
presentation of petitions for adjudication 
A creditor s petition for adjudication of a person as insolvent 
founded on the application of the latter must be made within 
three months from the date of the presentanon of the application 
and not from the dismissal thereof for default when it has been 
so dismissed kanai La' Nandy v Tincon De 37 C W N 535 57 
CL] 148 145 I C 429 1933 A I R (C) 564 

Secs 5 and 12 Lim Act do not apply to 
petition for adjudication 

Sec 9 (1) (c) makes the occurrence of an act of m'ohency wfthi 
10 
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three months of the date of present non of a creditor’s petition a 
condition precedent to a IiwtuI presentation, nnd this prov iston is 
quite independent of the Statute ot Limitation The act of insol- 
vency on which the petition ot i ered tor is grounded must ha\e 
occurred within three months betore the presentation ot the peti- 
tion In Nur Mahomed v Lul Chand 7 L L ] 201 90 I C 254 
(1925) AIR (L ) 436, an application tor idjudicaticn of a debtor by 
a creditor was presented more than three months after the act of 
insolvency has been commuted and it was urged on behalf of the 

debtor that the application was barred by limitation sec 5 of the 

Indian Limitation Act was inapplicable so as to extend the time 
It was held “ sec 5 of the Indian Limitation Act did not apply 
to petition made under Act III of 1907 The Legislature has altered 
the law on the subject and under the new Insolvency Act, sec 5 has 
been specifically declared to be applicable by sec 78 The amend- 
ment in law, effected by extending the operation of secs 5 and 12 
of the Indian Limitation Act to appeals and applications under the 
Provincial Insohency Act does not extend the period oj the presentation 
of the petition for ad;udication of a debtor by a creditor beyond 
three months In interpreting the section it was held m Ghulam 
Mahomed v Panna Ram 72 I C 433 (1924) A I R (L) 374 that an 

Act IS not to be interpreted wuh reference to what Its framers in- 
tended to do, but with reference to the language which they did in 
fact employ In the present case it is perfectly clear that whatever 
the intention the Legislature may have been the words employed 
clearly mean that the acts of insolvency must have occurred uithin 
three months of the presentation of the petition’ And the transfer 
by the debtor of his property m favour of his minor son having 

entation of the 
of the debtor 

The doubts and difficulties on the point m the absence of an 
express authority have removed by the decision m Bnlomal 

Vanomal \ Sumar Khan, IIZIC o46 (1928) AIR (S) 114 which 
lays down ‘ Although it is true that sec 78, Provincial Insolvency 
Act, makes sec 5, Limitation Act applicable to affpeals and abbU 
cations under the Provincial Insolvency Act, yet it does not extend 
the application of the section 5 Limitation Act, to petitions to 
adjudicate a person insolvent Such petitions are not included in 
the word ‘applications’ as used in sec 78, Provincial Insolvency 
Act Delay in presenting petitions beyond three months will not 
therefore be excused in any case ’ Section 148 Civil Procedure 
Code in terms applies to an enlargement of a time limit fixed by 
the Court, and it can have no application to a time limit fixed by 
Statute An insolvency petition by a creditor or debtor is not an 
‘application ’ A reference to section 5, Limitation Act leaves no 
doubt upon the question its language shows that the applications 
intended are applications of the description in Sch I Div 3 
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Limitation Act which may arise in the course of or out of pro 
ceedinps in insolvency, Voithmot/ia Aijar v Vait/unatfia Aijar, 61 
ML] 544 1932 MWN 164, 1932 AIR (M) 112 followed in 

Gan^jce Prcmjcc & Co \ O L K K N Firm, Colombo, 55 Mid 
766 137 I C 740 1932 A I R (Mad ) 352 

Section 14 of the Limitation Act does not apply to proceedings 
under the Provincnl Insolvency Act Hence an application filed 
m a wrong Court to declare a debtor an insolvent and re presented 
to a right Court can be said to be presented only on the date of 
Its Te presentation , and if on such date of its re presentation the 
application is not maintainable fot any reason, such as an act of 
fraudulent preference, having occurred more than three months, 
before the date of re presentation it is liable to be rejected, Trasi 
Deia Rao \ Paramesfiuarju 39 Mad 74 27 I C 144 On the 

28th June 1919 a creditor presented a petition for adjudicating his 
debtor insolvent The petition having been presented in a wrong 
Court, was returned and re presented to the proper Court on 1st 
of October 1919 The act of insolvency on which the petition was 
based was an alleged fraudulent transfer of the debtor of his 
property on the 3lst Match 1919 and the insolvency petition 
was presented to the proper Court more than three months after 
that date On the 21st February 1921 the District Court purpor- 
ting to act under sec 78 of Act V of 1920 excused the delay in 
the presentation of the petition and ordered an enquiry into the 
merits It was held on appeal, that the petition had become 
barred, and the District Court had no power under sec 78 to 
excuse the delay Aoupuruyw v Veaa Venlaun, 44 M L J 303 1923 
MWN 195 72 Ind Cas 488 

The question that the Court could have extended time under 
sec 78, cannot be raised m the appellate Court when it was not 
raised in the Court below. Kanai Lai Nandy v Tinlwn De, 37 
CWN 535 57 CL] 148 145 1C 429 1933 A I R (Cal) 564 

Amendment of creditor’s petition. 

There IS no doubt that the Civil Procedure Code gives ample 
powers to the Court for amendment Or VI, r, I? lays down that 
the Court may at anv stage of the proceedings allow either party 
to alter or amend Viis pleadings m such manner and on such terms 
as may be just, and all such amendments shall be made as may 
be necessar> for the purpose of determining the real questions in 
controv ersy between the parties ‘Thegeneral condinons on which 
amendments should be granted have been summan«ed m the 
case of Uptndm Ncit/i Ray v Rai Janalci Nath Rai, 22 CWN 661 
in the following terms — the Court being desirous of getting at the 
true facts will allow an amendment subject to three gen 
conditions (I) bona fdes on the part of the applicant, (2) w 
the amendrr)cnt do?» not cause such prejudice to the other 
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as cannot be compensated by cost& 3) where it does not con\ert 
a suit of one character to a suit ot a t ler character Gyunendra 
Nath V Paresh Nath 26C\VN 7a \vhcre the amendment of 
an insolvency petition that is sought i 1 1 e that does not affect 
the substance of the petition but merdv will have the effect of 
bringing the petition into conformity vvitli the rules ot practice, 
or of remedying a formal defect the Co rt in its discretion may 
properly grant leave for the amendment to be made even if the 
amended petition would necessarily be re presented more than 
three months after the alleged act of insolvency provided that no 
hardship would thereby be worked to the respondents But 
where the amendment is one that goes to the root of the petition 
and alters the substance of the act of insolvency alleged the Court 
ought not to permit the amendment to be made at any rate if 
the effect of so doing would be that the amended petition would 
be re presented more than three months after the date of the act 
of insolvency alleged The essential ingredient of the act of 
insolvency is that the act was committed by the debtor uith mcent 
to defeat or delay fus aeditors The omission of such an allegation 
IS not a mere formal defect A Kf M Mnrugnpba Cftcttvar \ N C 
Galliara 12 Rang 150 15IIC 190 1934 A 1 R (R ) 87 This view 
however has been dissented from m Snrangan CJiettiar v Sornam Pillai 
67 ML] 924 1935 A I R (M) 202 where it has been held that 
if the words with intent to defeat and delay his creditors were 
omitted but the act of insolvency was clearly set out it was 
merely a formal defect and the amendment to include those words 
should be allowed The provisions relating to the amendment of 
pleadings contained in the Civil Procedure Codes would be appli 
cable to petitions m insolvency under the Provincial Insolvency 
Act A petitioning creditor ought not to be allow ed to amend 
his petition so as to enable him to substitute new grounds or 
acts of insolvency in the place of that which he had originally 
set up and which are of no avail to him if that would cause serious 
injury and grave injustice to the other party which can not be 
compensated by cost The Courts it is true have wide powers of 
amendment but they have to be exercised with care and judicially 
If the effect of an amendment would be to clothe the petitioning 
creditor with rights which he would not have had if a new 
petition for insolvency were presented by him on that date on 
which he applies for amendment the Court ought not to grant 
leave to amend An amendment which enables the creditor to 
allege new acts of insolvency which have become unimpeachable 
and have ceased to be act of insolvency under sec 9 and which 
he neither relied nor intended to rely when presenting his peti 
tion cannot be allowed Palaniappa C/ieCtiar v Ch dombaran Obfittinr 
1937 MWN 1190 46L\V 815 (1937) 2 M L J 737 '' 

Where a petition presented by a bare trustee was dismissed on 
the ground of non joinder of the cestwi que trust the Court of appeal 
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ga\e leave, more than 3 months after the presentation of the peti 
tion, to amend by adding the cestut <jhc trust, Exparte Dearie, (1884) 

14 Q B D 184 , Re Ellis 4 Mor 283 But after 3 months from the 

date of the act of bankruptcy, a petition will not be amended by 
adding a fresh petitioner or a fresh debt, Re Mtumd, (1895) 1 Q B 
194 There is no obstacle to granting leave to a petitioning credi 
tor to amend his petition Iwotided the amendment is made uithm 3 
months from the date oj the act of msoltency The omission to stafe 
the fact that the petitioning creditor is a secured creditor and the 
value of security is a defect which can be cured by the amendment 
of the petition Leave to amend a petition by inserting new causes 
of action should not be given at a time when by doing so the Court 
would be depriving the defendant of the plea of limitation, G P 
Gunnts &. Co V T Mafiomad Ayjiib Sahib 37 Mad 555 19 I C 19 

It is not competent to a Court under the Insolvency Act or the 
incorporated provisions of the Civil Procedure Code and the 
Limitation Act to allow an insolvency petition to be amended by 
the addition of a creditor who was not a party from the beginning 
when three months have expired since the act of insolvency, 
Vaithinatha Aiyar v Vaithmoiha Ai>ar 61 M L J 544 1932 M W N 

164 1932 AIR (M) 112 Gangjee Premyee v OLKKK Firm, 

55 Mad 766 63 MLJ 152 1932 MWN 304 34 LW 544 137 
I C 740 1932 AIR (M ) 352 As a general rule, the amend- 

ment of a bankruptcy notice will not be allowed except in the 
case of merely formal defects, Exparte Dan Rylands Ld Re Collier, 
(1891) 8 Mor 80 The Court can allow an amendment of 
insolvency petition presented by a creditor, if it does not introduce 
a new cause of action or alter the character of the claim but 
merely corrects a misdescription of the property which had been 
sold in execution of a money decree against the insolvent The 
amendment takes effect nunc proiunc If the insolvent had accepted 
the costs of adjourment necessitated by the amendment, he 
cannot be allowed to challange the order allowing the amend 
ment by wa> of appeal Sodfii Lai Sinf,h v Behan Lai Lalcjfiare, 
171 IC 31 1937 AIR (L ) 895 If the effect of the amendment 

15 to introduce creditors as pictitioning creditors who could not 

themselv es present a petition after the three months have elapsed 
or in other words if its effect is to introduce a debt which, after 
the same period has elapsed, would not be a debt upon which 
the pccrfion could be founefed the Court will not grant leave to 
amend But if on the contrarv, within that period a debt has 
been made a ground of the petition and it afterwards becomes 
desirable to add another part>, the ca«e stands on an entirely 
different footing A petition was presented bv a person who 
describ'd himself as a creditor of the insolvent He alleged that 
certain amount was due the insolvent to a firm 

which he claimed to be the sole proprietor, it was upon 
assertion that he founded hts claim to be solel> enntled to 
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debt The petition was filed on 24cn \o\embi.r 1930, but on that 
date an arbitration enquiry was per unsj in regird to a dispute 
between the petitioner and a certain ’ rd pirrv who claimed an 
interest in the partnership By an aw rd made Ln 28th November 
1930 the petitioner became solely tnt tied to the debt on which 
the insolvency petition was founded It was held that the peti- 
tioner could be allowed to amend thi pennon and proceed with 
It All that was necessary was to allow the petitioning creditor 
to amend his petition by adding that the inchoate right which he 
had previous to the petition became perfected in vartue of the 
award delivered four days later Choclca/in>,nTn Cheiuar \ Mntfua 
Chettiar, 1938—2 ML] 390 1938 AIR (M) 884 

Sub-section (2) , Petition by a secured creditor. 

This sub section should be read with sec 47 infra As to who 
IS a secured creditor, itde sec 2 (I) (e) and notes thereunder 
There is a distinction between a creditor and a secured creditor’ 
The rights of a secured creditor to realise or otherwise deal with 
his security is not affected in any way by the provisions of the 
Provincial Insolvency Act It is well established that a 
secured creditor stands on a different footing from that of the 
unsecured creditors The position of a secured creditor is dealt w ith 
under sec 28 (6) and sec 47 of the Provincial Insolvency Act 
Sec 28 (6) IS very emphatic in providing that the provisions of the 
Provincial Insolvency Act should not in the least couch a secured 
creditor who is entitled to realise o. deal with his security m any 
way he chooses unhampered by the provisions of the Act Spea- 
king broadly, under section 47 n secured creditor may do one of the 
three things , he may enforce his security and prove for the balance 
that may be due to him , or he may relmquisn his security for the 
benefit of the general body of creditors and prove for the whole 
debt that may be due to him or he may value his security and re 
ceive a dividend for the balance that may be due to him subject to 
the right of the Court to redeem the security He may also ignore 
the Insolvency Court altogether in which case he must be content 
with his security and will be debarred from claiming any dividend 
if his security should prove insufficient Scint Prazad Singh v Sheo 
Dwte Smgfi, 2 Pat 724 Therefore a secured cicditor is not entitled 
to present a petition unless he places himself in the position of an 
unsecured creditor either (J) by relinquishing his security for the 
benefit of the general body of creditors, or (2) v aluing his security 
and deducting the amount of the value of his security from hts total 
dues claiming for the balance is an unsecured creditor It should 
also be noted that the petition for adjudication of a debtor whethei 
by a secured or by an unsecured creditor must fulfil the conditions 
laid down in sec 9 Ko Shwe So v R M V E R Chettynr Firm 
170 I C 942 1937 AIR (R) 189 Vide-olso notes under sec 28 {6, 
and sec 47, infra 
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“Relinquish his securit>.” 

The word relinquish’ has been substituted in the place of 
‘ give up” in the English Act Giving up means giving up his mte 
rest to the trustee A mortgagee by giving up his security does not 
alter the rights of prior or subsequent mortgagees, but simply pttK 
tlic trustee m fiis p’a e Cra kna'I v ]anson (1877) 6 Ch D 735 

Estimate of the value of the security. 

The omission of a statement in the petition of willingness 
to estimate the value of the security is merely a formal defect and 
will be amended by the Court Exparce Vanderlmgen (1882)20 Ch 
D 289 If the estimate is a real estimate the Court will not go into 
^ u r »!,». other hand the peti 

from that value when 
(1905) 1 K B 602 

10 (i) A debtor shall not be entitled to present 

Condition! on which an msolvency petition, unless he is 
debtor petition unable to pay his debts and — 

(a) his debts amount to five hundred rupees , or 
(,b) he IS under arrest or imprisonment in execution 
of the decree of any Court for the payment 
of money , or 

(c) an order of attachment in execution of such a 
decree has been made, and is subsisting, 
against his property 

[ 2 ) A debtor in respect of whom an order of adjudi- 
cation ivhsthsT made under the Presidency toims /nsoliencj Act, 
igog, or under this Act has been annulled, owing to his 
failure to apply, or to prosecute an application for his dis- 
charge, shall not be entitled to present an insolvency peti- 
tion without the leave of the Court by which the order of 
adjudication was annulled Such Court shall not grant 
leave unless it is satisfied either that the debtor was pre- 
vented by any reasonable cause from presenting or prose- 
cuting his application, as the case may be, or that the peti- 
tion IS founded on facts substantially different from those 
contained in the petition on which the order of adjudica- 
tion was made 

Review 

Section 10 (1) a b, c is <ec 6 (3) a b c of Act III of 1907 an 
sub-scctton (2) is new This section deals with a debtor’s pentio 
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in contraciistmction to a creJitor’s petition under sec, 9, and 
reproduces sec. 6 (3) of Act III of 1907 with the addition of the 
proviso which is a corollary to the amendments introduced in sec. 
16, now 28 and sec 44 now 41. reuardinR the annulment of an 
order of adjudication.” — Notes on Clauses 

What constitutes Debt &. Debtor under the Act. 

For what constitutes ‘ debt” and ‘ debtor’ under the Proiinciaf Insol- 
tency Act. tide de^nition o/“debt” and“d£btor m see 2 (a) and notes 
thereunder su|jra. To constitute ‘‘debt ' in the sense m which the 
term is used m insolvency it must be a persona/ debt and to 
constitute a person debtor” in the aforesaid sense, he must be 
personaliji liable for the debt For as has been observed, ‘‘Bankruptcy 
IS essentially a proceeding m personam and only the personal debt 
due by the insolvent can be proved therein A decree against 
a person as the legal representative of another (such as a decree 
against a son for the debt of hts deceased father to the extent of 
the assets in his hands) does not make him liable to adjudication 
under the Provincial Insolvency Act hJagasiibramania Mudahar v. 
Kruhnamachanar, 50 M. 981. It is well settled that a Hindu son 
who becomes liable for the debts of his father to the extent of the 
assets received by him from the father is not entitled to apply to 
be adjudicated an insolvent under the Provincial Insolvency Act 
on the ground that the assets left by the father are not sufficient 
to pay the debts and the debts amount to more than five hundred 
rupees Abdul Rahaman Mm v Cajendra Lai Saha. ILR (19381 
l.C, 132 : 41 C.W.N. 1288 : 66 C L J 346 ^ 

Conditions of a debtor’s petition. 

Sec 9 deals with the conditions on which a creditor may apply 
for the adjudication of a debtor Section 10 points out the 
limitations or conditions to which the application for insolvency 
of a debtor is subject The debtor must fulfil the following 
conditions before he is entitled to present apetition for adjudication : 
(a) he must be unable to pay his debts, and (b) his debts must 
amount to Rs. 500/- or he must be under arrest or imprisonment 
m execution of a decree for payment of money , or an order of 
attachment in execution of such a decree has been made and is 
subsisting against his property, and (c) he must have ordinarily 
resided or carried on business or personally worked for gam within 
the jurisdiction of the Court— ^ •* 
that he has been arrested or 
of any Court for payment of 1 
Court (sec. 11). 

Adjudication — a statutory right. 

It is obvious from sec. 15 (now sec 25) that before the Court 
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S. 10(1)) 

can make the order of adjudication the Court has to be satisfied) 
"ith the proof of the right to present the petition, m other words 
the requirements of ss 5 and 6 (now ss 9 and 10) have been 
julfiUcd, Udaichand Maiti \ Ramkimuir K/uira, 15 C\X'N 213 In 
Cfwtrapat Smg Dugar v fCharagsing Ltichminaram, 44 I A 11 44 

Cal 535 21 C\VN 497 15 ALJ 87 the Judicial Committee of 
the Pri\> Council have observed that “on the debtor’s complying 
with all the conditions specified in the Act, eg, sec 6 of Act Hit 
(now sec 10 of Act V) he is entitled as of right to an order I 

adjudging him an insoKent The mere fact that the judge - 

was unable to satisfy himself that the petitioner was unable to pay 
his debts is not such a ground for the dismi«sal of the debtor’s 
application for insolvency ’ ‘ Where the requirements of the 

Provincial Insolvency Act have been complied with an order of 
adjudication should follow as a matter of course Whether the 
debtor has or has not committed acts of bad faith is to be 

determined by the Court not at the stage when the order of 

adjudication has to be made but at the final stage when the 
application is made for discharge,’ Mohiruddm Sarkar v The 
Secretary Hadal Cramya Rindan Samity, 57 Ind Cas 977 A debtor 
has a statutory right to get himself adjudicated an insolvent if he 
complies with the pro\ istons of section 10 and the Court cannot^ 
refuse to adjudicate him merely because the petitioner does not 
disclose possession of assets by him The possession of assets is 
not a condition necessary for a debtor to prove before he is 
adjudicated insolvent Doraisuami Chcttiar v Abdul Suban Sabib, 

62 ML J 234 35 LW 248 137 I C 390 1932 A I R (Mad ) 237 

Joint petition by several debtors 

A Joint petition by several debtors for adjudication as in'olvent 
IS not per sc bad in lavv , the true test to apply is whether a joint 
petition would be bid for multifariousness that is to say misjoinder 
of ciu'cs of action or of parties Bro/endra Nandan Saha v hhkunja 
Behan Das 39 C W N 104 60 C L J 248 Vide al«o Rules under 
sec 79 It IS now well settled that a joint pctilion for adjudica 
tion of several joint debtors is not of itself bad m law Mating 
Hanoot v The official Recener, 14 R 122, Brojendra Nandan Saha \ 
Nikunja Behan Dass, 39 C W N 104 

Sub'section (1) ; Inability to pay debts 

The words unless he is unable to pay his debts’ have for the 
first time been brought into the Act of 1920 The reason for 
introducing these words have been explained m the Statement 
of Objects and Reasons, thus * It is now settled law that under 
the Act, ns it stands, it is not open to the Court to reject the 
petition of a debtor on the ground that the applicaion is an abuse 
of law While admitting that the object of an insolvency law 
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m contradistinction to a creditor s petition under sec 9 and 
reproduces sec 6 (3) of Act 111 of 1W7 uiththe addition of the 
proviso which is a corolhry to the amendments introduced m sec 
16 now 28 and sec 44 now 41 regarding the annulment of an 
order of adjudication — Notes on Clauses 

What constitutes Debt &. Debtor under the Act 

Foruhflt constitutes debt and debtor under the Proimcial Insol 
venc^ Act side definition of debt and debtor n sec 2 (a) and notes 
thereunder supra To constitute debt m the sense m which the 
term is used in insolvency it must be a personal debt and to 
constitute a person debtor m the aforesaid sense he must be 
personally liable for the debt For as has been observed Bankruptcy 
is essentially a proceeding in personam and only the personal debt 
due by the insolvent can be proved therein A decree against 
a person as the legal representative of another (such as a decree 
against a son for the debt of his deceased father to the extent of 
the assets in his hands) does not make him Inble to adjudication 
under the Provincial Insolvency Act Nagojubramanio Mudaliar v 
KTishnamachariar 50 M 981 It is well settled that a Hindu son 
who becomes liable for the debts of his father to the extent of the 
assets received by him from the father is not entitled to apply to 
be adjudicated an insolvent under the Provincial Insolvency Act 
on the ground chat the assets left by the father are not sufficient 
to pay the debts and the debts amount to more than five hundred 
rupees Abdul Rafiaman Mia v Gayendra Lai SaKa ILR (1938) 
1C 132 41 CWN 1288 66CLJ346 

Conditions of a debtor s petition 

Sec 9 deals with the conditions on which a creditor may apply 
for the adjudication of a debtor Section 10 points out the 
limitations or conditions to which the application for insolvency 
of T debtor is subject The debtor must fulfil the following 
conditions before he is entitled to present a petition for adjudication 
(a) he must be unable to pay his debts anti (b) his debts must 
amount to Rs 500/ or he must be under arrest or imprisonment 
in execution of a decree for payment of money or an order of 
attachment in execution of such a decree has been made and is 
subsisting against his property and (c) he must have ordinarily 
resided or carried on business or personally worked for gam withm 
the jurisdiction of the Court m which the petition is presenteii or 
that he has been arrested or imprisoned in execution of the decree 
of any Court for payment of money withm the jurisdiction of the 
Court (sec II) 

Adjudication — a statutory right 
It is obvious from sec 15 (now sec 25) that before the Court 
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IS to deal with all insolvents, whether honest or nor, and that no 
applicant who is m fact insolvent should be liable to have his 
petition dismissed m Itmme (i e. m the threshliold) it seems 
reasonable that the Court should ha\e discretion as to the amount 
of protection to be afforded to a petitioninj; debtor in each indi\ idual 
case, the debtor being required to show that he i> in fact unable to 
pay his debts and that he has not concealed Hk property. These 
changes in the existing law are effected by the amendments m 
clauses 9, and 10 (2) and by clause 12 which inserts anew section 
16A as to protection orders on the lines ot section 25 of the 
Presidency Tow'ns Insolvency Act, 1909 ’’ 


Under the new Act a debtor’s petition shall allege that the 
debtor IS unable to pay his debts, and if the debtor proves that 
he IS entitled to present the petition the Court may maLe an order 
of adjudication. The reason for the requirement of the debtor’s 
allegation that he is unable to pay h,s debts is that a debtor- 
petitioner’s only justification for obtaining the benefit of the 
Insolvency Act is his inability to pay hi> debts The required 
allegation by the petitioner-debtor of inability to pay his debts is 
not a mere matter of form but goes to the foundation of the 
debtor’s right to claim the benefit of the Insolvency Act. Vtsu.at\atha 
C'letty v. O^iaa' Assignee, Madras, 58 ML] 189 1930 MWN. 

99 124 1 C. 129-1930 AIR (M ) 544 No doubt, under the 
old Act. Ill of 1907, It was unnecessary for a person presenting 
an application to show that he was unable to pay his debts but 
that IS for the obvious reason that the old Act did not require 
him to show that he was unable to pay his debts This is a matter 
I which the Court under the new Act has to investigate and it can 
only investigate such matters on such materials* as are placed 
'before the Court by the party making the application for 
adjudication of insolvency, Gomndprasad v fCisHan La' 1928 A I.R 
(Pat ) 166. The Provincial Insolvency Act has now been amended 
by the Act of 1920 so as to make it essential that the debtor 
shall prove that he is unable to pay his debts before 
he can present any application This is only natural m view 
of the fact that the whole of the insolvency jurisdiction 
is provided for the case of persons u/fio are unable to pay their debts 

and not 0^ persons ivho are merely unwilhns to pay theiT debts although 

able to do so. It, therefore, appears that the debtor’s petition was 
not one for any of the purposes for which the insolvency law was 
created if he was able to pay his debts and it is an abuse of the pro- 
cess of the Court in that it obtains the jurisdiction of the Court 
by a false declaration That being so the Court certainly ought not 
to make the order of adjudication and is bound to annul the same 
on proof that the petitioner was not entitled to present the petition 
Alamelumanhgata'jarammal v. Balusami Chetti. 1928 M \V N 62 
103 1 C. 203 . 1928 A.I.R. (M.) 394 
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When assets more than liabilities. 

Under the proMsions of Ch XX of the CPC, 1882, it 
uas held in Juala Natfi \ Parbati Dtbi, 14 Cal 691, that a 
Court cannot refuse the application of a judgment debtor 
seeking to be declared insolvent under this chapter unless it 
found affirmatn eh that the applicant had brought himself within 
the penal clauses (a), (b) (c), (d) of sec 351 of the Code, and the 
fact that hts scheduled assets exceeded b • ^ ’ 

him to such relief In Satucfiandra 
Pakhira and Rasiklal Pakfura 72 Ind C 

IS quite an error to suppose that a man is not entitled to be 
declared insolvent because the sum total of his assets is larger than 
the sum total of his debts It may well be and is frequently the 
case that a man’s securities are locked up and are not available for 
the time he is called upon to pay his debts but he is none the less 
entitled to be declared insolvent unless he is found guilty of dis 
honest conduct The practice of leating a man to the mercy of hts 
creditors iviio uith a view o; extracting money jrom fiim gets him locked 
up in Jail after he has vofuntanly placed the uhole of his property at 
the disposal of his creditors is a pracuce uhtch cannot be too strongly 
reprehended” Although a debtor may have assets, which, if liqui- 
dated, would provide sufficient money to discharge his debts, yeti 
if he has no liquid assets wherewith to pay his debts at present,! 
he IS not “ able to pay his debts ” within the meaning of section 13l 
(4) (b) of the Presidency Towns Insolvency Act so as to resist a 
creditor’s petition for adjudication, Pratapmali Rameshuar v Chimifal 
JahtiTi, 60 Cal 345 The assests of the insolvent (consisting of malie 
nable land and house) if realued by him were worth more than the 
debts The difference between the debts and assets on the most 
favourable showing was not very large It was held that the debts 
due were cash debts and the assets were not immediate^ realisable 
and in that sense the insolvent was unable to pay his debts and 
should therefore be declared insolvent fCanm Bakhsh \ Caja Dhari 
148 I C 48 1934 AIR (Lah ) 63 

Proof of inability to pay debts. 

ViJc sec 24(1) (a) proviso and notes 


Clause (a) ; Debt must amount to five hundred rupees. 

A person is entitled to present an application for insolvency if he 
can «how that the debts pay able by him w hether alone or jointly v\ ith 
others, amount to more than Rs 500 Ghidam Husain v Ramesuar 
Diis 99 I C 524 (1927) AIR (L) lOS A bond upon uhich a debtor 
IS jointly and scicralN liable alone with other persons is sufficient to 
petition for adjudication, Arninta Xumar \ Sadfiii Cfuzran 

87 1C oI Where the debtors are jointly and severally liable under 

adecreefor”* “irva ..--i . — r». 


and can rely 
Ghufam Hau 
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Though a decree-holder who is the landlord of an agricultural 
tenancy to which the Agra Tenai y Act applies is not a creditor 
(vide Pflrbati v Raja Shamnk 20 A L ) 147) the existence of a Rent 
Court decree in excess of the p't- cribed minimum of Rs. 500 
against a debtor entitled him to an order of adjudication, Munna 
Singh V Dig Btjai Singh, 19 A L] 273 

Clause (b) ; Arrest or imprisonment. 

Under section 6 cl (h) a debtor commits an act of 
insolvency ‘‘if he IS imprisoned m execution of the decree of any 
Court for the payment of money Sec 10 (1) (b) provides for 
one of the three alternatives which must have taken place 
before the debtor is entitled to present the petition in cases where 
his debts do not amount to five hundred rupees It follows that 
the debtor is entitled to present an application for adjudication if he 
IS unable to pay his debts, and (a) if his debts amount to five hundred 
rupees , or (b) if his debts do not amount to five hundred rupees, he 
IS under arrest or imprisoned in execution of the decree of any Court 
for the payment of money , or (c) if his debts do not amount to 
five hundred rupees, an order of attachment m execution of such a 
decree has been made and u subsisting agamst his property 

In In the matter of Wilham Hastie, II Cal 451, it was held that a 
person in imprisonment is under arrest though it was contended 
that a person in imprisonment is not under arrest and not entitled 
to present an application for adjudication This view of the Calcutta 
High Court has not been accepted as a correct proposition of law 
in Mflhom-d Husein v Radhi, 12 Bom 46 following In rc Quarmc, 8 
Mad 503 ^^To avoid the difficulty thus created m the meaning of 
the words arrest” and imprisonment”, the Legislature has thought 
It wise to use both the words m cl (b), sec 10 (1) It should also^be 
noted that the arrest or imprisonment must be subsisting at the time 
when the petition is made A judgment debtor who had been 
arrested but released cannot appjy to be adjudged an insolvent after 
his release, Jumai ' ' ' 

11 Further, an 
an arrest made s 
not entitle the del 

Duma! V Sauiagarma', 98 I C 88b 1927 AIR (L) 38 
Clause (c) ; Attachment. 

Both under the English Bankruptcy Act, sec 1 (e) and the 
Presidency Towns Insolvency Act, sec 9 (e) attachment of the 
debtor’s properties m execution of the decree of any Court for the 
payment of money is an act of insolvency while under the Provin 
ciallnsolvency Act, sec 6 (e), it is an act of insolvency if any of his 
properties has been sold m execution of the decree of any Court 
for the payment of money A creditor’s petition, therefore, under 
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the Provincial Insolvency Act for adjudication of the debtor as 
insolv'ent would not lie on the attachment of the latter’s property 
while It would be maintaimble both under the Engli«h Bankruptcy 
Act and the Presidency Towns Insolvency Act But attachment 
of the properties of the debtor m execution of the decree of any 
Court for the payment of money would entitle the debtor to present 
an application for his adjudication even if his debts do not amount 
to five hundred rupees It is only a debtor against whom on order 
of attachment by the Court is actually subsisting that can present a 
pention under this section In delivering the judgment m Jumai v 
Muhiimmad Kntim All, 25 All 204 23 AWN II, their Lordships 
observed “We cannot believe that it was the intention of the 
Legislature that any judgment-debtor against whose property, an 
order of attachment had been made could some years afterwards 
come into Court and apply to it to declare him an insolvent on the 
strength of a long-dropt proceeding for attachment ’’ 

If at the date of filing the petition the debtor is entitled to present 
an insolvency petition, the mere circumstance that the execution 
proceedings which brought the applicant before the Court have 
terminated before the date of the hearing of the petition will not 
put the petitioner out of Court “It is only the attachment by 
any Court in execution of the decree for payment of money and 
not any other kind of attachment, eg, attachment before judgment, 
which IS not an attachment m execution of the decree for payment 
of money, that entitles the debtor to present an application for 
adjudication, Makhan Lai v CuftaTimal, 6 All 290 A charging 
order under Or 21 r 49, CPC is not an attachment within the 
meaning of sec 9 of the Presidency Town Insolvency Act and thus 
not an act of insolvency, Gutflm Musia0a MuKick v Madonlal, 58 Cal 
624 34 CWN 1051 130 I C 877 1931 A 1 R (Cal ) 167 The 
underlying principle IS that the act or default which amounts to an 
act of insolvency must be the personal act or cie;aidt of the particular 
individual or in certain circumstances of his agent Where pro- 
perties alleged to belong to three judgment-debtors remained under 
attichment in execution of a joint decree against thcm.itwas held, 
that this alone could not be relied on as an act of insolvency on the 
part of one of the co judgment-debtors, Hans Chandra v The Fast 
India Coal Co Ltd . 16 C W N 733 

Sub-section (2) ; Defect in Act III of 1907 

“One of the principal defects m the existing law (Act III of 1907) 
arises from the fact that the conduct of the debtor in many cases 
nev cr comes under the scrutiny of the Court The stage at which 
the misconduct of the debtor should come before the Court and at 
which most of the prov isions affecting a fraudulent insolvent 
operate is when he applies for his discharge But there is nothing in 
the Act (111 of 1907) which requires him to apply for his d. ’ 
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nnd in practice such apphcitions are r e ToTemed>thi3 unsatis- 
factory state of the lau it is pr^p t i to include in the Act proM 
sions which will compel an ms I\ i to apph to the Court \\ ithm 
a prescribed period for his di i f,*. or to lose the protection 
afforded by the insolvency proceu i 1 le Court will have power 
to extend the prescribed period md when adjudication order is 
annulled owing to the failure ot the insolvent to apply in time for 
his discharge, a fresh petition on the same tacts will be barred ” — 
Statement of Objects and Reasons 

Sir George Lowndes m introducing the Bill No XIV of 1918 
which was passed into Act V of 1920 male the following remarks 
‘The mam defect in the old Act was that it lent itself \el^ largely 
to the devices of dishonest debtors I will pursue for a moment 
the course of the debtor , he files his petition and if he is in 
Jill, he automatically gets his release under the existing Act (III 
of 1907), and he is practically protected from going to jail again 
That IS sufficient for him , that is all he wants he does not want 
to pay his debts , all he wishes is to escape the penalty of jail 
it IS not necessary for him to apply for his discharge and until he 
applies for it the Court has practically no power over hts misdoings 
The existing Act it is true lays certain disabilities on an undis 
charged insolvent but these do not affect the dishonest debtor 
He cannot borrow money without disclosing his condition But 
in the first place he probably does not know there are any such 
disabilities at all , if he does he borrows all the same m disregard 
of the Act and nobody takes the trouble to prosecute him 
This IS the state of things that vve have tried to remedy by this 
Amendment Bill We propose m the first place to make u 
compulsory that every petitioning insolvent should apply for his 
discharge within a time to be prescribed by the Court which we 
hope vvillm most cases be a fairly short one If the insolvent 
does apply for his discharge and it must be remembered that his 
doing so will enable the Court to deal with any mal practices he 
u •- the protection of the Court 
annulled and it is provided 
the same facts 

Removal of defect in Act HI of 1907. 

Section 10 (2) is new and is intended to be penal inasmuch as 
on the failure of the insolvent to apply for his discharge within 
the time fixed by the Court on his adjudication the adjudication 
order will be cancelled and the protection of the Court with 
drawn and the debtor will be subiect to arrest and imprisonment 
and the property attached and sold And he will not be entitled 
to present a fresh petition for msolvency without the leave of 
the Court which will not be granted unless he can satisfy the 
Court that he was prevented by sufficient reasons from presenting 
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and prosecuting the application for his discharge or that the peti 
tion IS founded on facts substantially ditferent from those contained 
m the petition on which the order of adjudication was made 

Amendment 

By section 4 of the Provincial Insolvency (Amendment) Act 
XI of 1927, which received the assent of the Governor General 
on the 2nd September, 192? sub section (2) of sec 10 of the 
Provincial Insolvency Act, 1920, has been amended in the following 
terms In sub section (2) of sec 10 of the Provincial Insolvency 
Act, 1920, for the words made under this Act,’ the words whcthcT 
made under the Presidency towns Insolvency Act, 1909 or tinder this Act, 
shall be substituted ’ By this amendment, the scope of the section 
is widened Under the amended section the debtor must obtain 
the leave of the Court even where he applied previously under 
the Presidency Towns Insolvency Act 1909 Hitherto after failing 
to apply for his discharge under the Presidency Towns Insolvency 
Act he could apply under the Provincial Insolvency Act, and 
sec 10 (2) did not bar such application 

Remedy on annulment of adjudication 

When an order of annulment has been passed under sec 43 
(I) of the Provincial Insolvency Act it is not open to the Insol 
vency Court to sec aside its order by virtue of the provisions of 
Or 9 of the CPC Sec 10(2) of the Insolvency Act itself pro 
vides a special procedure by means of which the insolvent can 
have his remedy According to that section he can after obtaining 
leave of the Court file a fresh petition for adjudication on the 
same facts He cannot rely upon the provisions of the C P C 
by virtue of sec 5 of the Insolvency Act Venicgopala Choriar \ 
Oumiii 49 Mad 935 51 ML] 209 1926 M \V N 674 97 IC 
706 (1926) AIR (M ) 942 

Leave for fresh petition after annulment is discretionary 

The statute does not provide that leave may be granted on 
questions of fact nor does it provide that the District Courts 
should not grant leave on vyucstions of fact TTe matter is how 
ever, in the discretion of the Distnet Court Shihiec Sha \ Hira/af 
Ra^fialchan 1 104 1C 613 1928 AIR (P ) 23 \\ here a rer<on 

was adjudicated an insolvent and was ordered to apply for his 
discharge within sv\ months and hts assets were taken charge 
of by the Official Receiver which were sold and the amount was 
deposited with him bur none of the creditors appeared to 
receive the same and the Distritt Judge w ithout giv mg any notice 
to the insolvent or to the other patties concerned annulled the 
adjudication order and the applicant thereupon presented 
application for leave to present a fresh insolvency pennon w’ ’ 
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was refused it was held m appeal that lenie to present fresh 
petition of insolvency should be ‘Tanted as the estate ot the 
insolvent was still under administrat on by the Official Receiver 
and consequently the insolvent mi|,it have been under a reason 
able impression that he need not apply till the assets held by 
the Receiver had been distributed to the creditors Bell Rum \ 

MungulDus 117 I C 237 1928 AIR(L) 452 

On the application by an insolvent for discharge the Court 
considering that he had not sufficient assets to entitle him to get 
a discharge directed him to pay Rs 25 per month to the Court 
and to renew his application for discharge within six months 
hence No payments were made and no application for dis 
charge was presented within six months and the Court annulled 
the adjudication order under section 43 The insolvent applied 
under section 10 ( 2 ) for leave to present a fresh insolvency peti 
non alleging that he had misunderstood the meaning of the Court’s 
order as to ^e exact period within which he has to make the 
application The application was dismissed and the insolvent 
appealed It was held (1) that though the order was not appeal 
able under sec 75(2) the case was a fit one for granting leave to 
appeal (Z) that the order of annulment under section 43 was not 
warranted by law as the Court was acting under sec 42 (1) {&) 
and not under sec 43 (1) of the said Act and it was left open to 
the insolvent to apply at any time he pleased after six months 
(3) that under the circumstances the insolvent ought to have been 
permitted to file a new petition m insolvency G H v Sfiffi 
Nflrmn 118 I C 332 (1929) AIR (Pat) 184 ^ 

A prior adjudication in insolvency based on the debtor s having 
assigned all his property m favour of creditors was annulled on the 
failure of the insolvent to apply in time for his discharge Subse 
quent to the annulment a decree holder creditor arrested the 
insolvent m execution w hereupon the debtor filed a fresh insolvency 
petition alleging that all his properties were subsequent to 
adjudication distributed among the creditors that he was therefore 
destitute and that it constituted a different sec of facts from those 
contained in the prior insolvency petition It was held that it did 
not constitute a different set of facts under sec 10 ( 2 ) and the 
petitioner was not therefore entitl^ to present a fresh insolvency 
petition CM A No 163 of 1929 (Mod) 59MLJ Notes on Indian 
Cases p 38 


Adjudication on fresh petition without leave 

It has been provided m section 35 that the Court may of its 
own motion or on application made by the receiver or any creditor 
annul any adjudication made on the petition of a debtor who was 
by reason of the provisions of sub sec ( 2 ) of sec 10 not entitled to 
present such petition In In re Ballav Cfiand Seroivgee 27 C W N 
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739, decided under the Presidency Towns Insolvency Act, an insol- 
vent was adjudicated on his own petition but hiving failed to apply 
for his discharge within the time provided by the Act his adjudi- 
cation was annulled Subsequently on his own petition on the 
same facts and miterials, his second adjudication took place 
and a creditor applied to annul the adjudication , it was held on 
the authority of Nlaichnnd v Gopal Chandra Ghoshal, 21 C \V N 298, 
that the presentation of the second insolvency petition b> the debtor 
Without the leave of the Court was an abuse of the process of the 
Court, and the second adjudication order founded upon it must 
be annulled 


11. Every insolvency petition shall be presented to a 
Court having jurisdiction under this Act 
fh°Ub >n any local area m which the debtor 

ordinarily resides or carries on business, 
or personally works for gain, or if he has been arrested or 
imprisoned, where he is m custody 

Provided that no objection as to the place of present- 
ment shall be allowed by any Court m the exercise of 
appellate or revision'll jurisdiction unless such objection 
was taken m the Court by which the petition was heard 
at the earliest possible opportunity, and unless there has 
been a consequent failure of justice 


Review. 

This IS sec 4 (1) (d) of the Bnnkruptcy Act 1914 and sec II of 
the Presidency Towns Insolvency Act 1909 and section 6 (2) of Act 
III of 1907, and the proviso is new Under the English law a 
petition will not be good unless the debtor is domiciled in England 
vvichm 1 year before the date of the presentation of the petition, 
and has ordimrily resided or had a dwelling house or i place of 
business 


Court having jurisdiction. 

The Court having junsdiction under the Act is the District 
Court onny Court specnlly empowered by the Local Government 
in thit behalf (sec 3 supra) Inin re Tarmieharin Gufia, II B L.R. 
App 25. and m Inre Howard Bros U BLR 231. it w as held that 
‘residence’ within the meaning of the section may mean carrying 
on business, although at the t»mc not actually residing In every 
CISC, residence is a question of fact, nnd it must depend upon the 
pirticuhr circumstances The general practice is to accept as the 
person’s residence the place where throughout the year you w 
ordinarily expect him to be found The term residence is 
11 
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a flexible one. but in the case of person-, v\ho are traders camming 
on business at several places, their phct of residence is manifestly 
the place where they earn a Ining u 1 do their daily work, nor does 
that place cease to be their residenv^ because for purposes of rest or 
recreation or family ties they occ isionnlly return to their family 
house where they and their family hue been brought up, Municipal 
Board, Bareilly \ Rafiz Alahahsh 22 A L] 457 

Resides 

In Srimflti Anilabala Chaudhuram v DKirendra Naih Saha Chau 
dhtin, 32 C L J 314, it has been held that "the term ‘residence’ is an 
elastic word, of which an exhaustive definition cannot be given , it 
is differently construed according to the purpose for which enquiry 
IS made into the meaning of the term the sense in which it should 
be used is controlled by reference to the object, Mahomed ShuSi v. 
Laldin, 3 Bom 227 and Gosuami Shri \ Shn Govardhan, 14 Bom 541 
iTie term ‘residence* IS equivalent to ‘the abiding or dwelling m a 
place for some continuance of time’ and to constitute a residence, 
there must be a settled fixed abode or intention to remain perma- 
nently, at least for a time, for business or other purposes The term 
‘residence’ may be used m two senses, the one denoting the personal 
habitual habitation, the other the constructive, technical and legal 
habitation When a person has a fixed abode where he dwells 
with his family, the place of his family, the place of his personal 
or legal residence are the same When, on the other hand, a person 
has no permanent habitation or family but dwells m different places 
as he happens to find employment, he must be considered as residing 
where he actually or personally resides But some individuals have 
permanent habitations where their families constantly dwell, yet 
they pass a great portion of their time in other places , such persons 
have a legal residence with their families, and a personal residence 
m other places, and the w ord ‘residence’ may, with respect to such 
persons, be used in relation to either their personal or their legal 
residence From this point of view, one may have two places of 
residence, in one of which he resides, during the portion of the 
year, in the other during the remaining portion, whit may be said 
to be the place of personal residence during one portion of the 
year thus becomes place of legal residence during the remainder 
of the year and lice ima, WaJeot V Batfield, 1854 FCay 435 101 

RR 719. Generally, if a person has two or three establishments, 
every one of them may be called his residence, and not less so 
because he may not go there for some time If he keeps an 
establishment m it, the place is still his residence, and thus he may 
be said to have his residence in two or three different countries 
The question is entirely distinct from that of domicile which is 
often wholly independent of actual residence, In Re Moir, (1884) 
23 Ch D 605 and In Rc Wngfii, 1915 App Cas 717. 
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In Vijutimithn C/ictcj \ Thf O/pcwf Asiikhcc, MnJras, 58 MLJ 
189 1930 M W N 99 124 I C 129 1930 AIR (M ) 544, n ca'c 
under the Prc'idcncv To\vns Insohcncy Act Jtuashcld that It is 
sufficient for the requirement of see 11 (h) of the Presidency 
Tovxns In'olvcncv Act thit the debtor has Ind a dwellmR house 
within the HirIi Courts OriRiml jurisdiction limits available for 
the occupation as a dvvcliinR house should he choose to dwell 
there, althouRh he has ordinarily resided elsewhere and has not 
actually dwelt m the house within the \car previous to the presen 
ration of the insolvency petition and there is no evidence that he 
had abandoned It as a dwejlinc house when he went and resided 
outside the jurisdiction of the HirH Court Original Side 

“Ordinarily resides”. 

A foreigner who had a room in a hotel m London for 18 
months before presentation of a petition and paid for the room 
continuously during the time has ordinarily resided m England,’ 
Re Nottis, Expartc Reynolds, (1883) 5 Mor 115 A Scotsman who 

K ays sev eral v isits m London, has a bed room m a lodging where 
e stops intermittently cannot be said to have ordinarily resided 
in England, Re Ersfeine, Exfwrrc Ersfcine, (1893) 10 TR 32 A 
domiciled Frenchman cooL a flat in London for three months and 
lived there, and was held to have had a dwelling house m England 
Re Hccquurd, (1889) 24 QBD 71 Not so, however, a foreigner 
who had resided m a house m England, but who went to reside 
abroad and abandoned the house as a resident mote than a year 
before the petition although during some part of that year he 
continued to own the lease of the house and had he so chosen 
might have returned there. Re 'Nordcnfelt, (1895) 1 QB 151 

In Abdul Re/uk V Bojifuddm Ahmed, 17 CWN 405 15 CL] 
457, in discussing the question the High Court observed ‘ It is 
clear upon the evidence that although the petitioner ordinarily 
resided at Delhi towards the end of 1905 he came to the suburbs 
of Calcutta and established a factory and resided there upto 1908 , 
and carried on business which was closed on account of financial 
difficulties about that time He had to go to Delhi to look after 
suits against him in the Delhi Court It has been therefore 
strenuously argued on behalf of the opposing creditor that under 
the circumstances he could not be taken to have ordinarily resided 
within the jurisdiction of the Court In our opinion there is no 
force in this contention It is not necessary for the petitioner to 
have resided for a long time at a place within the jurisdiction of 
the Court and it has been held in the case of Expane Hecquard, 
(1889)24 QBD 71, that even temporary residence fora particular 
purpose IS enough to give the Court jurisdiction ” 

In Madfio Persfuid v A L Walton, 18 C W N 1050, A L Walton 
w as employed as a guard in the B N Rathv ay He resided at 



164 THE PROVINCIAL INSOLVENCY ACT IS. 1 1 

Dungargarh in C P , but he ran his trims ordinarily from Dungat' 
garh to Nagpur He also worked from Dungargarh to Kharagpur 
but had no permanent residence it that place Insolvency was 
lodged in the Court of the District Judge Midnipore ‘The only 
question m controversy was whether the petition had been 
presented m a Court having jurisdiction under the Provincial 
Insolvency Act in the local area in which the debtor ordinarily 
resides, or carries on business or personally works for gain within 
the meaning of sec 6 (2) The term resides is not defined in the 
Statute but its ordinary mterpretarion is expla ned in Ktimtid Nacfi 
Rflichattiifuin V Jfltmdranoth Cfiaudfiiiri 38 Cal 394 13 CLJ 221 
The mere fact that when at Kharagpur he stopped with Atkins 
does not show that he resided at Kharagpur See also In Re Momet, 
21 Cal 634 And m Sitgamaniam V Pic/uii, 10 Ini Cas 786, it is 
held that where a person takes a temporary residence at a place 
with the object of filing his schedule of insolvency there the 
insolvency Court of the locality w II refuse to entertain his insol 
vcncy petition It is enough if the debtor has remained within 
the limits of the District m which he presented the petition, though 
he may not have a permanent or continuous residence within it 
and may have occasionally gone outside the District and return 
to It A railway servant who normally resides at Jamalpur but 
spends his weekends in a rented room in Calcutta has a dv^elling 
house m Calcutta within the meaning of s 11 of the Presidency 
Towns Insolvency Act Jure Arnold Gantrer, 42 C W N 250 

Oldfield, J , in delivering the judgment in Lckshminamm Aiytjr v 
C R Siitramania Ai:/cir,45 MLJ 129 1923 M \V N 328 73 Ind 
Cas 74 1923 AIR (Mad ) 585 held We have been referred 
to definitions of ‘residence’ adopted by two learned Judges of the 
Calcutta High Court for the purpose of Or 9 CPC in Kumnd 
Nfltfi Rcicfmudhiin v Jatmdranatfi Cfiaiid/iim 38 Cal 394 13 C L 1 
221, but we are not prepared to adopt those definitions as exhaus 
tive We can quite understand that a person specially a person 
m the financial position of the debtor, may not have any permanent 
or continuous residence It is, m our opinion sufficient that he 
has remained within the limits of the District though he may have 
occasionally gone outside the District and returned to it 

“Carnes on business”. 

A very important alteration was made in the English Bankruptcy 
law by secs 1 (2) and 4 (1) (d) of the Bankruptcy Act 1914 
By sec 1 (2) the definition of a ‘ debtor” as a person capable 
of committing an act of bankruptcy, and therefore amenable 
to the bankruptcy laws has been extended so as to include persons 
not British subjects who at the time of the act of bankruptcy were 
carrying on business in England personally or by means an agent 
or manager, or were members of a firm or partnership which 
earned on business m England In sec 20 (a), CPC ‘carrying 
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on I u'mc^s js ii<eJ distinct from persomlly workinj, it docs 
not nece««TriB in\ol\c personal presence or personal effort and 
a man mD\ cirr^ on business in a place c j; throupli an apcnc^ 
or throuRh a manager or I \ his sera ants avithout e\cr haainj; }.one 
there It mean* liaxmv, an interest m a business at that place 
a \oice in uhat IS done a share in the j.iin or loss and some 
control if not o\cr the actual method of workin}. at any rue upon 
the cMstence of 1 u«ines< kri/w Rum \ Mnncnl Sen 19 ALJ 696 
65 1 C 93 1922 A I R (All ) 337 Carr^incon business in sec 11 

of the Presidency Towns Insolvency Act 1909 means entering 
into transactions whicli may result m personal liabilities Re 
L fc Safsucioni 39 C W N 32d 

The word personally in sec II qualifies tlie word work for 
gam and not the words carries on business nor do the words 
carries on business connote the idea that the business should 
be carried on personally It is not necessary therefore that to give 
the Insolvency Court jurisdiction over a person the latter should 
be personally carrying on business within the jurisdiction of the 
Court Chewndas MohonJos V Rnf/i Bros 83 1 C 135 1925 AIR (S ) 
153 Where a man carrico on business at more than one place 
he cannot be said to be a resident exclusively of any particular 
place He is a resident of both the places P*.Ti>a Karuppan Chetuar 
V Anaappa Chetttar 21 MLW 52 86 1 C 299 (1925) AIR 

(M ) 483 The words either p,.rsonally or through an agent m 
sec li (b) of the Presidency Towns Insolvency Act were introduced 
for the purpose of remov mg a doubt which might otherwise have 
existed as to the jurisdiction of the Insolvency Court over 
foreigners carrying on business within the jurisdiction of the 
Insolvency Court by the employment of agents or managers properly 
and strictly so called and not for including purchases and sales 
made by employing a commission agent The business contem 
plated by this section should be carried on within the limits of 
the Court either personally by the principal or by his agent properly 
and strictly so called and under his effective control but not by 
a general agent who carries on business in his own name for 
diverse constituents on payment to him of a commission Business 
done by commission agent in his own name though for the benefit 
of an undisclosed principal who is liable to indemnify the com 
mission agent against loss is not business done by such undisclosed 
principal through the agent but business done bv the agent In Re 
Reloomal Tolaram 112 I C 134 (1929) A 1 R (S)24 

Personally works for gain 

The question whether the petitioner personally works for gam 
within the jurisdiction of an Insolvency Court is a question of f 
but It involves the construction of sec 11 It is not possible 
down any principle which will govern all cases the question 
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one of fact It is clear that t person may be workinf* for gam tn 
more than one place He may for msuncc be working m Bombay 
during the cold weather and m Poona during the rams Again, 
the place where the payment is made to the petitioner is not the 
test, but It IS one of the ingredients which has to be considered 
m determining where a person works for gam, and in that 
connection the important point seems to be the place where the 
money is actually paid, and not the place where the pay sheets are 
made out or where payment may be regarded as notionally made 
The Insolvency Act is concerned with where the assets of the 
debtor are, and where his creditors arc The important thing in 
point of view of payment is where the money is actually received 
by the debtor and therefore available for the creditors In the 
case of a man like an engine driver who in the course of his 
employment necessarily travels about it seems impossible to say 
that he is working for gam in every place which his engine may 
pass through A man driv ing an engine or a motor car is no doubt 
earning his salary during the whole course of his employment, but 
It seems impossible to say that for that reason he is personally 
working for gam in every place where his engine or car may be 
There must be some degree of permanency m the relation between 
the debtor and the places vvhere he is alleged to work for gam 
It may be that an engine driver driving his engine between two 
places can be said to be working for gam in both places It may 
be three or four times a month that a debtor goes to Bombay, but 
if there IS nothing to show that his connection with Bombay’ was 
m any way permanent and if he resides in Bhusavval, actualh 
receives his pay there and takes his orders there, he cannot be 
said to be working for gam withm the limits of the original juris 
diction of the High Court of Bombay, Uderaj Boduram v C/pment 
Griffith Hall. 56 Bom 530 34 Bom L R 844 139 1 C 591 
1932 AIR (Bom) 432 

“Where he is In custody” 

The word "or m the section is used m the sense of giving an 
alternative choice So where a debtor has been arrested or 
imprisoned he is not limited m the presentation of his insolvency 
petition to the Court having jurisdiction m the local area where 
he is m custody , Gfiansfiamofas v Biifiindcm 5 S L R 259 15 Ind 

Cas 830 The act of insolvency of a person commencing in his 
being arrested and imprisoned m execution of a decree continues 
throughout the period during which he remains m prison Karam 
V Jhflnda Mfll, 32 PLR 51 131 1 C 112 1931 AIR (Lah ) 112 
A confinement m jail for a considerable period say eighteen 
months prior to the dite of the petition is sufficient to attract to 
him the jurisdiction of the Court That the jail had been his 
‘residence if not his ‘dwelling house* for upwards of twelve months 
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there IS no doubt and there IS no reason for holding tint it was 
not his ‘ordmarv’ residence An ‘ordinary’ residence is not to be 
contracted uith an ‘extraordinary’ residence in the popular sense 
A jail IS in one <cnce an unusual place of residence A man’s 
ordinary rccidencc is that at which he has an intention of remaining 
for a suificiently long period (vshether continuous or discontinuous) 
to constitute it a residence at all. Thus a room in a hotel may 
or may not be an ‘ordinary residence’ It depends upon the 
intention with, and the purpose for which the room is taken 
in the matter of, M V R Vcltisuamy T/ictar 13 R 192 

Pros iso ; Objection as to place of presentment. 

In Madho PershaeJ \ A L Walton, 18C\VN 1050, it was de- 
cided that “sec 47(1), now sec 5, provided that subject to the 
pro\ isions of the Act, the Court in regard to proceedings under 
the Act shall have the same powers and follow the same proce- 
dure as it has and follows m the exercise of original civil juris- 
diction But this section does not directly or by implication 
render section 21, C P C . 1908. applicable to proceedings under the 
Provincial Insolvency Act Consequently the doctrine that no 
objection as to the place of suing shall be allowed by any appellate 
Court unless such objection was taken m the Court of the first ins- 
tance at the earliest opportunity, and unless there has been a 
consequent failure of justice, cannot be appliea to these proceed- 
ings ” To obviate the difficulties created by the above decision the 
proviso has been found necessary to be incorporated and the intro- 
duction of the proviso has been thus explained in the Notes on 
Clauses ' This section reproduces sec 6 (2) of Act 111 of 190? with 
the addition of a proviso which is designed to cute a defect Sec 
6 ( 2 ) laid down where an insolvency petition was to be presented 
but did not contain any saving m the event of the petition being 
presented in the wrong Court The point was raised in Madfio 
Persfiad \ Walton, 18 CWN 1050, where the insolvent successfully 
presented an appeal on the ground that the petition had been pre- 
sented in the wrong Court The prov iso is intended to stop this 
loop hole in Act III of 1907 ” Sec 21 of the CPC 1908, has now 
been made applicable to the proceedings under the Provincial Insol- 
vency Act An objection on the ground of absence of jurisdiction 
in the Court which made the adjudication cannot be taken notice of 
in an appeal unless the Court is satisfied that there has been a failure 
of justice, Penya Kamppan Chetliar v Angappa C/iettiar, 21 M L W. 
52 86 I C 229 (1925) AIR (M)483 In order that proceedings 
may be vitiated on the ground of presentation to the wrong Court, 
two matters must co exist , the objection must be taken at the ear- 
liest possible opportunity and there must be a consequent failure 
of justice The presentation of the petition is not to the wrong 
Court where the insolvent has been residing in different places and 
his ancestral house and lands are within the temtonal jurisdictl 
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of the Court m w iich the petition is presented Kasi I>er v Official 
Receiver Tanjore 1925 M W N 797 (1926) AIR (M ) 228 


12 Every insolvency petition shall be in writing and 
shall be signed and verified in the 
Verification of petition manner prescribed by the Code of 

Civil Procedure 1908 for signing and 

verifying plaints 


Review 


This IS section 6 (1) of Act III of 1907 with the omission of the 
portion and the procedure hid down tn the said Code with res 
pect to the admission of plaints shall so far as it is applicable be 
followed in the case of such petitions It is a condition precedent 
that the application for insolvency either by the debtor or by the 
creditor shall be signed and verified either m the ordinary form 
of verification or by affidavit as the Court must have some statement 
on oath before it can be set in motion For particulars for sicna 
ture verification etc vide Order VI CPC Where the debtor is 
a firm the application for insolvency must be in the name of the 
^ “ iT down in the new Rules 

19 22 and 24 framed by the High Court under sec 79 of the present 

^?iiira° 72 I C 60 and RasiWfil 

Absence of verification 


them 


Want of verification of pleadings his not the effect of making 
:m void It merely amounts to an irregularity uhich does not 
...ect the merits of the case and which can be rectified by permitting 
tbepartyconcernedtomake good the deficiency by amending the 
pleadings Sliii, Dee Misruv fern Praiud 46 All 637 Rum Lahhaya 

V Firm Chanchal Singh 133 I C 626 1932 A I R (L ) 28 ^ 


13. (r) Every insolvency petition presented by a 

Contents of petition ^cbtor shall contam the following 
particulars mmely — 

(a) n statement that the debtor is unable to oav 

his debts , 

(b) the place where he ordinarily resides or carries 

on business or personally works for gam, or, 
if he has been arrested or imprisoned, the 
place where he is m custody 

(c) the Court (if any) by v\ hose order he has been 

arrested or imprisoned or by which an order 
has been made for the attachment of his 
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property, together with particulars of the 
decree in respect of which any such order Ins 
been made , 

(d) the amount and particulars of all pecuniary 
claims against him, together with the names 
and residences of his creditors so far as they 
are known to, or can by the exercise of 
reasonable care and diligence be ascertained 
by him , 

(c) the amount and particulars of all his property, 
together w ith — 

(i) a specification of tlic value of all such property 
not consisting of money , 

(nj the place or places at which any such property 
is to be found , and 

(ill) a declaration of his willingness to place at the 
disposal of the Court all such property save 
in so far as it includes such particulars (not 
being his books of account) as are exempted 
by the Code of Civil Procedure, 1908, or by 
any other enactment for the time being in 
force from liability to attachment and sale 
in execution of a decree , 

(/) a statement whether the debtor has on any 
previous occasion filed a petition to be 
adjudged an insolvent, and (where such a 
petition has been filed) — 

(i) if such petition has been dismissed, the 
reasons for such dismissal, or 

(it) if the debtor has been adjudged an insolvent, 
concise particulars of the insolvency, including 
a statement whether any previous adjudica- 
tion has been annulled and if so, the 
grounds therefor 

( 2 ) Every insolvency petition presented by a 
creditor or creditors shall set forth the particulars regarding 
the debtor specified in clause (b) of sub-section (i), and 
shall also specify — 
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(a) the act of insolvency committed by such debtor, 

together with the date of its commission , and 

(b) the amount and particulars of his or their 

pecuniary claim or claims against such debtor. 

Re\ lew. 

This IS section 11 of Act 111 of 1907 with the addition of clause 
(f) with sub clauses (i) and (ii) and is mainly based upon section 
6 (i) of the Bankruptcy Act, 1914 and corresponds to section 15 
of the Presidency Towns Insolvency Act The section is divided 
into two sub sections (1) and (2), subsection (1) deals with the 
contents of the petition by a debtor, clauses (a), (b), (c), (d), (e) 
and (f) enumerating the particulars of the contents Sub section 
(2) deals with the contents of a petition by a creditor 


Sub*sec. (1). clause (a): “Unable to pay.” 

This clause is based upon sec 6 (1) of the Bankruptcy Act, 
1914 which runs as follows A debtors petition shall allege 
that he is unable to pay his debts,” for on the proof of this 
allegation of the debtor hinges the whole question whether the 
debtor is to be adjudged insolvent or not Under section 10 (1) a 
debtor shall not be entitled to present an insolvency petition unless 
he IS unable to pay his debts The allegation of inability to pay 
the debts is a substantial part of the debtor’s claim to be declared 
insolvent, and, if that fact is not proved he would not be entitled 
to present a petition, Alamelumangmhay AraTTimai v Balusami 
(1928) MWN 62 1928 AIR (M) 394 Under XpSent 

Act a debtor s petition shaft allege that the debtor is unable to pay 
his debts, and, if the debtor proves that he is entitled to present 
the petition the Court may make an order of adjudication The 
reason for the Requirement^ of the^ debtor’s allegation that he is 

justification 
inability to 

. , , L j u. . ►--^.tioner debtor 

of inability to pay his debts w not a mere matter of form but goes 
*Hor s righto claim the benefit of the 
‘ Madras, 

189 124 I C 129 1930 AIR (M ) 

to pay debts,” ude Notes under 

sections lu aiiu it 

Clause (b), Jurisdiction. 


On the face of the petition for adjudication it must appear 
that the Court has jurisdiction to entertain the application The 
petition is admitted if the Court is satisfied puma facie that the 
Court has jurisdiction It is, therefore, essential that statements 
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'how ms how the Court ha' jurisdiction should be made. As to 
Court’' haxinc juri'diciion, tide see. 11 and notes thereunder. 

Clause (c), Arrest or imprisonment or attachment. 

It has been seen in see 10, sub-see. (1), clauses (b) and (c), 
that a debtor is not entitled to present an insolvency petition unless 
inter fllia lie is under arrest or imprisonment in execution of the 
decree of an> Court for pa>ment of money or an order of 
attachment in execution of such a decree has been made and is 
subststinc aRain't his property. It is therefore necessary that there 
should be statements made in the petition showing puma faac 
that the debtor is entitled to present the petition. It is not the 
intention of the Legislature that a judgment-debtor who has been 
once arrested or against whose property an order of attachment 
has once been made could some years afterwards come into Court 
and apply to it to declare him an insolvent on the strength of a 
long-dropt proceeding by arrest or attachment. He is entitled to 
present a petition for msobency only when the order of attachment 
or arrest against the debtor IS actually pending at the time when 

he makes the application, Jnmai v. Mo/iammad Kazim Ah, 25 All. 
204 23 AWN. II. 

Clause (d), Pecuniary claims. 

Clauses (d) and (e) refer to the schedule of liabilities and assets 
of the debtor A debtor must show in his petition what his 
assets and liabilities are and must truly set forth m the schedule 
annexed to his petition both his assets and liabilities. The liabilities 
consist of all pecuniary claims against him, ii?, those debts that 
are provable in bankruptcy under sec 34. For list of the debts 
proiuble, vide sec 34 and Notes thereunder The statement of assets 
and liabilities of a debtor is necessary to be made m his petition 
for adjudication, (1) to enable the Court to find that he is unable 
to pay his debts and (2) for the purpose of administering the estate 
by the Recener in insolvency, which by operation of law \ests in 
him. A debtor who ommttted from the list of pecuniary claims 
against him those of foreigners and others not residing in British 
India would incur risk of having his application rejected as sec 13 
(d) requires the debtor to set forth the amount and particulars of 
all pecuniary claims against him, Mtim Gomas SingK v. Ganesh Lai, 

35 P.R. 1888 

Clause (e) iil. Declaration of willingness. 

This declaration is of the debtor’s willingness to place all his 
property at the disposal of the Court. It is of solemn nature and 
on It the debtor gets the protection of the in'oKency Court. If 
this declaration is found to be false in course of the administration 
m insolvency he renders himself liable to prosecution under sec. 6 
of the Act. 
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Clause (f), Statement of previous insolvency, if any. 

This clause is new, and has been found necessary in view of the 
new provisions introduced in se*. 10 (2) and 25 (2) The old Act, 
111 of 1907 did not contain any provision like this and in Mtdiamnifld 
Shir V. Mohnbir Prasad, 15 A LJ 572 40 Ind Cas 445, which was 
decided under the old Act, the petition was dismissed simply be- 
cause the applicant did not disclose the fact that he had once 
before applied to be declared an insolvent, and that the application 
had been dismissed The High Court held that, that was not a 
sufficient reason within the meaning of sec 15, (now sec 25), of the 
Act. The act of filing an application by a debtor was in itself an 
act of insolvency. It had also been held under the old Act that 
where a previous application to be declared an insolvent was dis- 
missed for non-production of cv ideme. a second application was not 
barred by the principle of res yudicnta, Salig Smgh V Ram Kishan, 10 
A.LJ. 51. In ShaiJc AWul Ati? v Lain Chandra. 22 C W N 171 
(notes) the appellant applied before the District Judge for an adjudica- 
tion of insolvency His application was dismissed “for not taking 
' ' ' ' thereupon 

dismissed, he 
mon had also 
he appellant’s 

application was aismisseu uiiuer vjr ia r it was open to 

him either to bring a fresh application or to apply for an order to 
have the dismissal set aside He chose the second remedy and 
applied to have the dismissal set aside, which was refused Jt uai 
not open to him to make a fresh apphcation for mso'iency on the same 
fa^tj. He could not avail himself of both the remedies ’’ It was 
held by the High Court in appeal, that “there being no specific pro- 
vision prohibiting the present application, the application was main- 
tainable The adoption of a second remedy did not deprive the 
aopheant of his right to file a fresh aoplicaiion for adjudication on 
the same facts, which right remained with him ti'i a decision o' the 
matter on the rnsrics." Abdul Aziz v. Habid Mistn, 49 I C 229. 

Fresh application on the same facts. 

VI t _ u » ^ . 


I C 86 • 1923 A I R. (L ) 374 that “the dismissal of the first petition for 
Insolvency because of failure to produce ^evidence does not bar the 


that he 


mable to pay his debts cannot estop him from proving 
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m the <uh«cqucnt arpheitton that he is umhle to his debts and 
«o IS entitled to be adjudicitesl ns nn insolvent, Knm Asmy 5n/iu \ 
Sn Rflm Duhey. MOWN 71 1934 AIR (O ) 94 

It should be noted thnt if a petition for adjudication has been 
presented not bonn fide with a view to obtain an order of adjudica- 
tion but for an inequitable or collateral purpose the Court might 
dismiss the application as an abuse of the process of the Court 
Expartc King. (1876) 3 Ch D 461 . ^ 

480, txpartc Tanfc (1880) 15 Ch D 125, , 

Jn re Sobfuipathi, 21 Bom 297, Sheil-h "> 

CWN 244 12 CLJ 445 In Malc/iund 

C\V N 29S, an application for adjudication was made on the same 
materials as the application for the previous adjudication order 
The debts were the same, the creditors were the same , was it an 
abuse of the process of the Court under these circumstances ^ It 
was contended that a debtor if he comes to Court and shows that 
he is unable to pay his debts is entitled for his protection to get ad- 
judication for insoh cncy Under the law of England it is w ell settled 
that when the presentation of a petition amounts to an abuse of the 
process of the Court, the Court may decline to make any order on 
it, or may rescind the receiving order made on the petition, and this 
principle has been followed by all the Indian High Courts 
Mookherji, ] , held “In my opinion, there is no escape from the 
conclusion that the application was an abuse of the process of the 
Court It IS admitted that there has been no change whatever m the 
circumstances of the petitioner In fact, the allegations whereon 
the previous application was based were absolutely identical with 
those mentioned in the last application If an application of this 
character were entertained, the result would be inevitable that an 
insolvent would be encouraged to make an appl cation for Insol- 
vency to obtain an adjudication otder to take no substantial steps 
thereafter, or to abandon the proceedings and when pursued by his 
creditors again to seek relief in Insolvency Court whenever conve- 
nient to him ” 

In In Re Ballav Chant! Scrouagee, 27 C \V N 739, decided under 
the Presidency Towns Insolvency Act, an insolvent was adjudicated 
on his own petition but having failed to apply for his discharge 
within the time provided by the Act his adjudication was annulled 
Subsequently on his own application on the same acts and macenals, 
his second adjudication took place, and a creditor applied to annul 
the adjudication It w as held following Malchand v Copal Chandra 
Ghoshal, supra, that the presentation of the second incolvency peti- 
tion b> the debtor was an abuse of the process of the Court, and 
the second adjudication order founded upon it must be annulled 

TberefoTe sec 1'^ — i r » • - • • 

canon only on a 
adjudication, or w 
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not on the merits or when his ‘idjudic''tion has been annulled under 
sec 43 for failure to apply for discna <^e within the time allowed by 
the Court When an order of am ilment his been passed under 
sec 43 (1) it IS not open to tic insolvency Court to set aside its 
order by virtue of the provisions of Or IX of the C P Code, but 
under the provisions of sec 10 (2 ‘ ’ * t , 

leave of the Court for a new or 

Chariar v Chmnu Lai, 49 Mad 153 ^ 

97 I C 706 (1926) AIR (M ) 942 

Sub-sec (2)» Creditor’s petition. 

This must first of all state facts m order to confer jurisdiction 
upon the Court, i e , it must state that the debtor either ordinarily 
resides or carries on business or personally works for gain, or if he 
has been arrested or imprisoned he ts m custody within the juris 
diction of the Court The creditor’s petition must also specify the 
act of insolvency commuted by the debtor and the particular date 
of Its commission as well as the amount and particulars of his 
pecuniary claim against the debtor 

Clause (a), “Act of Insolvency.” 

No one is to be adjudged insolvent unless he is proved to have 
committed one or other of the acts of insolvency as defined m sec 6 
An act of insolvency as defined in sec 6 must not only be set out 
in the petition for adjudication but strictly proved If an act of 
insolvency, as defined in sec 6, is not so set out in the petition, the 
petition IS incompetent It is not correct for a creditor to make 
various allegations of acts which are not acts of insolvency as defined 
in that section, and then endeavour to prove by evidence that as a 
matter of fact, an act of insolvency as defined in sec 6 had been 
committed In Muthu Chetuar v hlagmdas 28 Bom L R 680, McLeod, 
C J said “In my opinion it is absolutely necessary that an applica 
tion for adjudication of a debtor by a creditor on the ground that an 


petition and then endeavour by means ot evidence to prove that 
I ui _ 1 ,.. „ u _ 

should 

I as to 
ss the 
tatute, 
ication 
/ The 
re the 

• t of insolvency on which the petition 
IS grounded must have occurred wnthin three months from the date 
of the petition 
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Date of the act of insoI\cnc>. 

In a petition for adjudication by a creditor not only the acts of 
msoKcncy should be stnted but also their dates must be Riven The 
reason for the rule Is that the acts of insolvency upon which a 
creditor’s petition IS RTounded must have taken place within three 
months before the presentation of the petition The Court has no 
jurisdiction to entertain the petition of a creditor unless on the face 
of the petition It appears that the acts of insolvency on which the 
petition IS prounded have taken place within three months before 
the presentation of the petition An order of adjudication on a 
petition b> a creditor in which acts of insolvency are recited without 
any date being given is wrong In fCmhna Das Ray v Cfiarusila, 35 
CWN 567 an adjudication order was made on a petition which 
alleged certain acts of insolvency of the debtor, but no date was 
mentioned as to when the acts of insolvency had occurred It was 
held that an adjudication order made on such a petition where the 
acts of insolvency were recited without any date or other particulars 
being given was entirely wrong Rankin, C 1 observed “The 
proper thing to do on this petition was to immediately insist on its 
amendment or else to throw it out altogether ’’ 

Clause (b), Amount and particulars of pecuniary claims. 

Besides the act of insolvency as mentioned in clause (a) a credi- 

entitled to present 
down that “the debt 
kvo or more creditors 

join in the petition the afigregate amount of debts owing to such 
creditors, amounts to five hundred rupees ” 

Secured creditor’s petition. 

If the petitioning creditor is a secured creditor he shall m his 
petition besides the particulars mentioned in sub section (2) state 
either that he is willing to relinquish his security for the benefit of 
the creditors m the event of the debtor being adjudged in«olvent, 
or give an estimate of the value of the security, [Vide secs 9 (2) 
and 47] 

Amendment of the petition 

The Court may amend a petition for insolvency upon such terms, 
if any, as it thinks fit to impose See sec 6, Bankruptcy Act, 1914 
and Order VI, r 17, C P C , 1908 As a general rule, an amend- 
ment of a bankruptcy notice will not be allowed except m the case 
of merely formal defects, Expartc Dan Rylandj Ld , Re Collier, (1891) 

8 Mor 80 TTie Court will not amend a petition b> adding other 
creditors as petitioners after 3 months from the act of bankruptcy 
upon which the petition is founded Re Mound Exparte Mound, 
(1895) IQB 194 Where a petitioning creditor had inadvertently 
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omitted, to mention in his petition a security which he, m fact, 
held, but which had been given many years ago in respect or 
another matter, and was admittedly valueless, it was held that a 
receiving order made upon the petition was not in\ ahdated by the 
omission, inasmuch as, the Court had potter to amend the petition 
even after the malcing of the receiving order The statement of intent 
to defeat or delay the creditors must appear either in the petition 
or in the affidavit , otherwise the petition is liable to be dismissed 
as the omission to state it is a substantial defect incurable by 
amendment An omission to state the fact that the petitioning 
creditor is a secured creditor ind the value of his security, as 
required by section 12 (2) [corresponding to sec 9 (2)] is one that 
could be cured by amendment Leave to amend a petition by 
inserting new causes of action should not be given at a time when 
by doing so the Court would be depriving the defendant of the plea 
of limitation, Gunnis and Co v Mnfiomed A>y»b Sahib, 37 Mad 
555. Where the amedment of an insolvency petition that is sought 
IS one that does not affect the substance of the petition, but merely 
will have the effect of bringing the petition m conformity with the 
rules of practice or of remedying n formal defect, the Court m 
Its discretion may properlv grant leave for the amendment to be 
made even if the amended petition would necessarily be re presented 
more than three months after the alleged act of insolvency, pro 
vided that no hardship would thereby be worked to the respon- 
dents But where the amendment is one that goes to the root of 
the petition and alters the substance of the act of insolvency 
alleged, the Court ought not to permit the amendment to be made, 
at any rate if the effect of so doing would be that the amended 
petition would be re presented more than three months after the 
date of the act of insolvency alleged, A M M Miirugappa Chettyor 
V N C Calliara 12 Rang 150 1934 AIR (R ) 8? But a contrary 
view has been taken in Snrangan Cbettiar v Sornam Pillai, 67 M L J 
924 1935 AIR (M ) 202 where the omission of the words “with 
intent to defeat and delay his creditors” but the express mention of 
the acts of insolvency was held to be a mere formal defect and the 
amendment to include those words was allowed 

14. No petition, whether presented by a debtor or 
Withdrawal of tiy a Creditor, shall be withdrawn 

petition* Without the Icavc of the Court 

Review. 

This IS sec 7 of Act 111 of 1907, and corresponds to secs 5 
(7) and 6 (2) of the Bankruptcy Act, 1914 and secs 13 (8) and l5 
(2) of the Presidency Towns Insolvency Act 111 of 1909 

Withdrawal of petition before adjudication. 

"Tlve petition once presented, the petitioner is no longer it* 
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unfettered control Neither a creditor’s nor a debtor's petition 
can, -iftcr presentation, be withdrawn uithout leave The Court 
should be satisfied that there is a proper case for the withdrawal 
of a creditor’s petition, althouRh m practice creditor’s petitions 
are dismissed at any time” — Rinj;uood This section provides a 
check upon the abuse of the process of the Court It would appear 
that a petitioning creditor often would resort to the Insolvency 
Court not with the bona ^dc intention of petting his debtor’s estate 
administered under the insolvency laws but for the collateral 
purpose of bringing pressure to bear upon the debtor to pay off 
his debts and to settle his claim with the insolvent, and, if 
successful, to apply to the Court for permission to withdraw his 
petition or leave it to be dismissed for default In such 
circumstances the Court would refuse leave and would pass the 
order of adjudication, and it has been held that it is an abuse of 
the process of the Court and should not be countenanced in 
any way Gadigt Mttdappa v Paramesuara Bhai 1925 A I R (Mad) 
242 85 Ind Cas 303 If the petitioning creditor, after having 
settled his claim with the insolvent out of Court, does not press 
the prosecution of his application, the act of bankiuptcy committed 
by the debtor would be available to any other creditor to be 
substituted in the place of the petitioning creditor to support his 
petition — Robson An arrangement come to by a debtor with his 
creditors will not justify a Court m allowing an insolvent to 
withdraw his petition If all the parties concerned desire to take 
the matter out of the hands of the Court the petition may be 
dismissed In Rc Pyari Chand, 6 BLR 558 Any private 
arrangement with creditors and payment m accordance therewith 
cannot be recognised m insolvency proceedings, Beban Lai SiWar 
V Harsakdas C/iakmall 25CWN, 137 61 Ind Cas 904 

Insolvency proceedings arc for the administration of the estate 
of the debtor for the benefit not of a particular creditor, but for the 
benefit of general body of creditors In the case of n petition by a 
creditor he will be deemed to have the conduct of the proceedings 
not in his individual capacity but as representing all the creditors 
Hence an individual creditor cannot be permitted to settle with a 
debtor and withdraw his petition unless it be with notice to all 
the creditors and for their benefit So it has been provided m 
sec that ‘ ivViere the petitioner does not proceed with due 
diligence on his petition, the Court may substitute as petitioner 
any other creditor ” 

Withdrawal after adjudication. 

Sec 14 applies to petitions which arc pending before an order 
of adjudication has been made Once an order of adjudication 
has been made, the debtor, who presents his own petition or the 
debtor, in the case of a creditor’s petition, becomes an insolvent 
and remains so until the order of adjudication is annulled 

12 
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he obtains his discharge. A debtor who has been adjudicated 
insolvent on his own petition cannot even with the leave of the 
Court withdraw his petition, In Rt Subratj Jtin Maliomed, 38 Bom. 
200. ^‘A petitioning creditor who gets his debtor adjudicated is 
not entitled to settle his claims out of Court in consideration of 
his withdrawing from further proceedings in the matter,” In Re. 
Shiv Lai Ratfii, 19 Bom. L R 365 40 Ind Cas 207 

Notice of withdrawal. 


No petition for insolvency IS allowed to be withdrawn without 
notice to all the parties concerned, and apart from sec. 151, 
C. P. C , the Court has inherent power to set aside an exparte 
order obtained by fraud and misrepresentation and to rectify the 
mistake inadvertently made, Raja Dell BaJeosh Sm? v Habib Shah, 
17 G.\V,N. 892. In In the Application o, Messrs Flcmm? & Co , 
35 Ind Cas. 539, Pratts, C I held that “it may be that under the 
English Bankruptcy Act leave to withdraw may be given after 
receiving order has been made, but even if that were so, that is 
not an analogous case, for a receiving order does not make the 
debtor a bankrupt or deprive him of legal title to ins property. 
Here the withdrawal of the petition would be of no use unless 
It implies an annulment of the adjudication The Act specifies 
in sec. 42 (now secs. 35 and 36) the conditions on which the 
Court may annul an adjudication and It is impossible that it was 
intended that the same resul^ could be produced by the simple 
device of withdrawing the original petition The Court may 
grant leave for the withdrawal of a creditor’s petition after being 
informed of the facts and terms of withdrawal, Re Bebro, (1900), 
2 Q. B. 316 The section refers to withdrawal before making of 
the adjudication order. Once the adjudication is made, the 
Court has no power to give leave to withdraw the insolvency 
petition." Under the Indian Insolvency Act a practice had been 

lea\ e to withdraw 
m the schedule, 
’ ’ T n ■'hcation leave was 

granted as a matter of course. In Re Subrati Jan Mahomed, 38 
Bom. 200 Under s 14, a petition for adjudication, whether 
presented by a debtor or creditor cannot be withdrawn without 
the leave of the Court. It is well settled that the leave will not 
be granted without notice to all the parties concerned When 
the Court passes under a misapprehension an exparte order 
granting the application for withdrawal of the petition, it has got 
inherent jurisdiction to set it aside. La! Singh v. Dhnnu Mai 
Jai Lai. 38 P.L R 182 . 1937 A.I R. (L.) 631. 

Leave for withdrawal is discretionary. 

It is discretionary with the Court to grant leave or to refuse 
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It for withdrawal of petition Each case is to be decided on its 
own merits In case of a creditor applying for withdrawal of his 
petition for adjudication of the debtor, the Court is bound to 
enquire whether the interest of the general body of creditors will 
thereby suffer or not If it appears to the Court that the with- 
drawal of a creditor’s petition is intended to enure to his own 
benefit to the detriment to the interest of other creditors the 
Court ought to refuse leave to withdraw the petition. On a 
debtor’s application for leave to withdraw his petition, if the Court 
is satisfied that he had paid all his creditors to their satisfaction 
excepting those whose claims are not admitted and who insisted 
on his adjudication to obtain all their dues in full in insolvency and 
intended to bring the pressure of the insolvency proceedings to bear 
upon the debtor in order to make him pay them cheaply and expedi- 
tiously a debt which he (the debtor) desires to dispute in the Civil 
Courts, It was held that this is one of the worst abuses to which the 
insoK ency law could be perverted and leav e should be granted to the 
debtor to withdraw, Tulsidas Laluhhai v The Bharat Khand Cotton 
Mill Co Ltd 39 Dorn 47 Under section 14 a creditor’s petition for 
adjudication cannot be withdrawn without leave of the Court It 
has been the practice of the Courts not to allow a creditor’s appli- 
cation to be withdrawn solely on the ground that the debts or the 
creditor have been paid It is a matter of common knowledge that 
creditors frequently file insolvency applications merely for the pur- 
pose of putting pressure upon their debtors to settle their claims It 
IS an abuse of the process of the Insolvency Court, and it is a whole- 
some practice never to allow any creditor to withdraw his applica- 
tion on the ground that his debts have been satisfied If the claims 
of all the creditors are satisfied the matter is, of course, differ- 
ent, Ko Maimg Gyi v P L M Cheftyar Firm, (1929) AIR. 
(R ) 338 


Appeal against order of withdrawal. 

In case certain petitioning creditors are allowed to withdraw 
their petition under sec 14 without notice to the non-petitiontng 
creditors, the latter have a right of appeal against the order of with- 
drawal passed in their absence and without notice to them In 
Nihal Ckand v Jai Dayal Mimni Lai, 126 I C 442 1930 AIR (Lah j 
749, the insolvency judge permitted certain petitioning creditors to 
withdraw their petition under sec 14 Certain non petitioning 
creditors were given notice under sec 19, but not one of the date of 
withdrawal or of intention to withdraw The District Judge on 
appeal by non petitioning creditors set aside the order permitting 
withdrawal and remanded the case for opportunity being given to 
. „ , . . , ’ ’ ' ’ ’ 1. Th" 
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15. Where two or more insolvency petitions are presen- 
ted against the same debtor, or where 
separate petitions are presented against 
joint debtors, the Court may consoli- 
date the proceedings or any of them, on such terms as the 
Court thinks fit 


Consolidation of 
petitions 


Review . 

This IS sec 8 of Act III of 1907 and sec 110 of the Bankruptcy 
Act, 1914, as amended by the Bankruptcy (Amendment) Act, 1926, 
which runs as follows ‘ Where two or more bankruptcy petitions 
are presented against the same debtor or against joint debtors, the 
Court may consolidate the proceedings or any of them, on such 
terms as the Court thinks fit ” The corresponding section in the 
Presidency Towns InsoKency Act is section 91 

Consolidation of petitions by creditors. 

This section is intended to avoid separate administrations of the 
estate of the same debtor It pro\ides for the consolidation of 
several netitions by creditors only against the same debtor or against 
joint debtors, either in the same Court or in Courts subordinate to 
the District Court It is to be observed that the pow er to consoli- 
date given by this section extends to cases where two or more 
petitions are presented against the same debtor or against joint- 
debtors In sec 80, sub sec (2) of the Bankruptcy Act 1869 the 
words were, against the same debtor or against debtors being mem- 
bers of the same partnership ’ An order may be made consolida- 

e of a deceased part 
uriivmg partner. Re 
1 Q B 442 

Though It was formerly held that “a declaration of insolvency 
could not be in one pennon against several debtors and there was 
no provision m the Provincial Insolvency Act for proceeding against 
two or more persons being partners in the name of the firm,” 

(fCalicKaran Safia V Hanmofian Basafc, 24 C W N 461 31CL] 461) 
It has since been held m Bolisetti v ^olla fCota>}a, 44 Mad 810 that 
in cases, where the debtors are members of a joint Hindu family, a 
single application will he This view has now been adopted by the 
Calcutta High Court m the New Rules 19-27 recently framed under 
sec 79 of the New Act, V of 1920 and a single petition by and 
against joint debtors is maintaimblc m law (for Rules Vide Appen- 
dics) , see also Brojendra Nandan Saha v Nikunja Behan Das 39 
CWN 104 ‘ ’ 

on a joint det 
continuance 
the Insolvenc' 
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and ttto w idou s as insolvents on the yround tint all of them had 
incurred joint Inhility and hid commuted acts of insolvency, it was 
held that in such cases the petitioner should be allowed to amendthe 
petition by striking out the names of unnecessary parties and to 
proceed against those that arc capable of adjudication, Ram Knshan 
V. Ham Dm. 130 I C 783 1931 A I R (Lah ) 384 

Consolidation of petitions after admission. 

Section 15 does not empower the Court to pass an order of 
consolidation of a petition for msoUency before it is admitted and 
before an opportunity has been afforded to the other parties con- 
cerned of showing that the petition IS not competent Puma facie 
that section refers to consolidation of insolvency petitions after they 
are admitted and pre supposes that such petitions arc otherwise 
competent Where the competency of the petition is being challen- 
ged It must be enquired into before an order of consolidation can 
be passed, Da^nram Menghray v SaJdu Bai, 130 I C 559 1931 AIR 
(Smd) 65 

Simplification of proceedings. 

The Court has power to simplify and facilitate proceedings For 
this purpose the Court has not only the power of consolidating two 
or more petitions against the same debtor or joint debtors (sec 15) 
but also has the power to substitute as petitioner any other creditor 
who has a debt of Rs 500 m a case where the petitioner does not 
proceeed with diligence on his petition (sec 16) The power of 
consolidating the proceedings is given to the Courts so as to mini- 
mise expenses save public time and avoid multiplicity of proceed- 
ings ancf for their speedy .nnd effective determination The section 
involves both the questions of Transfer and Consolidation Sec 24 
of the CPC deals with the provisions of transfer and withdrawal 
of any suit appeal or other proceeding to and from other Courts 
In Re Stick, Exparte Marim (1888) 5 Morr 78 w here a petition had 
been presented in Swansea, the debtor’s place of business, and in 
London, the proceedings m the London petition were tranferred to 
Swansea See Re Linton, (1892) 8 T L R 219 Where a member of 
partnership dies insolvent and an order is made under sec 125 of 
the Bankruptcy Act, 1883, for the administration of his estate m 


application to transfer a petition against one partner from the 
District Court to the High Court when the petition is pending 
against the other partner should be in the High Court Vide sec 
24 CPC 

Separate petitions in Courts of concurrent jurisdiction. 

It has been seen that section 15 has reference onlv to |. 
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presented by creditors The -ectum does not pro\ide for the 
consolidation of petitions presvntLd either by different debtors m 
different Courts or by debtors in one Court and creditors m 
another Court No difficulty arises for consolidation if some of 
the petitions are filed in the Distru-t Court and some are in 
Courts subordinate to the District Court because under sec 24, 
CPC, the District Court may at my stage transfer or withdraw 
any suit, appeal or other proceedings pending in Courts subordi 
nate thereto But the difficulty irises where the creditors apply for 
adjudicating the debtor an insohent m i different District Court 
or High Court and the debtor applies in another District Court 
or High Court in British India The difficulty has been solved by 
the enactment of Act X of 1930 which has added a new section, 
tit , sec 18A to the Presidency Towns Insolvency Act empowering 
the High Court in its Original Jurisdiction to stay any proceedings 
pending against the debtor m any Court subject to the superin- 
tendence of the Court and to annual an adjudication against the 
debtor made by any such Court ’ Vide notes under sec 5, supra 

16 Where the petitioner does not proceed with 
due diligence on his petition, the 
Court may substitute as petitioner 
any other creditor to whom the 
debtor may be indebted m the amount required by this 
Act in the case of a petitioning creditor 
Review. 


This IS sec 9 of Ace III of 1907, md sec 111 the Bankruptcy 
Act and corresponds to sec 93 of the Presidency Towns Insol- 
vency Act 

Petitioner. 

The ‘petitioner’ means the petitioning creditor 
Carriage of proceedings. 

If the insolvent has filed his petition he has the carriaee of 
It, and It IS in his interest to bring it to a hearing , consequently 
It IS his duty and to his interest to jervehts creditors with notices, 
at ’ - . . jg jt to hearing When the 

dec It IS the petitioning creditor 

, ,, u L j r * Investigated consequently 

on him should rest tne burden ot serving notices, though it is still 
the duty of the insolvent to attend when required and point out 
the persons who ate to be served Of course, though under an 
adjudication the adjudicating cr^itor is the proper person to serve 
notices, It does not follow that the insolvent may not. if he wishes, 
do so, nor there is anything to limit any power the Court may 
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possess, m the c\cnt of the adjudicating creditor disappearing to 
allow an> other creditor, or even the Official Assignee, to serve 
notices and bring on the matter for hearing, Dossfigopu/ v. Bhanjt, 
26 Bom. 171 

Substitution. 

The section IS intended to serve as a check on the fraud of 
either the debtor or the creditor who has presented the application 
forin<oKencv It is not difficult to imagine the case of a creditor, 
who has presented the application for insoUency against the 
debtor, having entered into a priv ate treaty with his debtor, not 
prosecuting his application with diligence and allowing it to be 
struck off for default This may no doubt enure to the benefit of 
the creditor and to the advantage of the debtor inasmuch as it 
saves his voluntary and gratuitiious transfers w ithin 2 years from 
the date of the presentation of his application, and transfers by 
way of fraudulent preference within three months from the date 
thereof But it will not be to the advantage of the general body 
of creditors In case the petitioning debtor or creditor does not 
with due diligence proceed m his petition so as to bring the estate 
of the debtor to be administered according to the bankruptcy law, 
any other creditor to whom the debtor is indebted to the amount 
of Rs 500 may be substituted as petitioner and the proceedings 
may be proceeded with The creditor presenting the petition is 
considered to prosecute the petition not only for his own benefit 
but also for the benefit of the creditors generally, Hxparte Mavigham, 
(1888) 21 Q B D 21 If the petitioning creditor, after having settled 
his claim with the insolvent out of Court, does not press the 
pro ecution of his application the act of bankruptcy committed 
by the debtor would be available to any other creditor to be substi- 
tuted in the place of the petitioning creditor to support his 
pention — Robson Except in a case where fraud has been alleged, 
an order for substitution of a new creditor ought not to be made 
when more than three months have elapsed from the commission 
of the act bankruptcy. Re Maicgbam, (1888) 21 QBD 21, Re. 
Mciimcl, (1895) 1 QB 194 Where the original petitioning creditor 
IS alleged not to act with due diligence it is open to any other 
creditor to apply to be substituted and the fact that such appli- 
cation is made more than three months after the insolvency is 
immaterial, In re Sa^amatmal, 139 IC 851 1932 AIR (S ) 161. 

Where the order passed on the application of creditors for with- 
draw’al was merely "file” it can not be said that those men were 
expressly allowed to withdraw The word “file” does not mean 
withdrawal of an application It simply means left on record 
and other creditors are entitled to be substituted as petitioners 
under s 16 An express order of substitution is not necessary 
under s 16 and substitution can be inferred from the Co ' 
continuing proceedings of the application of the creditor appi ' 
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to be substituted under that section Substitution contemplated 
by s 16 IS that a creditor who has been substituted in place of the 
original creditor can m his turn be substituted by another creditor 
and so on Raghvjra/ Smg/i \ Abdul Rahman 1938 OWN. 271 : 1938 
AIR (O) 206 (F B) 


Substitution before dismissal of petition. 

Where a petition for the adjudication of a debtor filed by a 
creditor has been dismissed by the Court another creditor cannot 
apply under sec 16 to be substituted in place of the original 
creditor This section applies where the proceedings are pending, 
and not where they have terminated by the dismissal of the 
petition, MfltmgG>iv A L K P Chettyar Firm, 11 Rang 407 1933 
A.IR. (R)25I. 


Limitation for substitution. 

The section provides that the Court may substitute as petitioner 
any other creditor to whom the debtor may be indebted in the 
amount required by this Act ’’ The question is do these words 
’ ' stitution ^ The 

wortls 1914, sec 107. 

L j T ; D \,i I .s B m mterpreemg 

these words In In Rc Maug/uim, (1888) 2l Q B D 21 5 Mor 152 
It was held that under sec 107 the Court has no power to substi 
tute a creditor after three months and the power under sec 107 
should not be exercised after three months The object of the 
section IS to prevent other creditors from being injured by the action 
of one creditor who, by reason of collusion or otherwise may not 
diligently prosecute the petition If it is regarded as a new petition 
this object IS frustrated, and there is no purpose of having a section 
of the kind If the original petition had proceeded up to adiudi* 
cation, or if another creditor whose debt is not barred by the date 


Petition with 
n enforceable 

, , Yeru Gulapaci 

(M ) 608 

Where an insolvency petition has been validly filed ab mitio it 
cannot be withdrawn without the lea\eof the Court If the petition- 
ing creditor does not proceed with due diligence or if fraud and 
collusion with the insolvent are alleged against him, it is open to 
the Court to substitute at any time any other creditor as petitioner • 
such substituted creditor takes the place of the original petitioner 
ab initio, and can rely on the s^meactof insolvency notwithstanding 
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that he IS substituted more than three months after the date of such 
act of in^oKenc^, L C T R M S Chciijar \ A S CItetCyaT Firm, 7 
Rang 785 1929 AIR (R ) 291 It is open to the InsoUcncy Court 

to substitute another creditor m place of the original petitioning 
creditor, although the application of the former for being so 
substituted is made more than three months after the act of 
insoKency on which the petition of the latter is grounded In the 
wording of sec 16 the Legislature ha\e definitely laid down one 
condition for the substitution of a creditor and one only, namely, 
that his debts shall be not less than ‘the amount required by this 
Act” But the amount' referred to is required not only by the 
Act but by sec 9 of the Act and it would be indeed remarkable if 
the Legislature had intended to prescribe all the conditions set forth 
in sec 9 and set to mention only this Ganga Nath v kimuar Znlim 
Singh, 54 All 72 1931 ALJ 1089 135 IC 250 1932 AIR 
(All ) 147 


Procedure for substitution. 

It would seem from the principles laid down by Lord Cairns in 
Re Bnstou L R 3 Ch 247, that at all events in cases where the 
debtor does not appear the ser\ ices notices and periods of lap*e of 
time must be all repeated when a petitioner is substituted under 
this section Lord Cairns in that case says "It would be contrary 
not only to the first principles of bankruptcy law, but every forensic 
proceeding that we are acquainted with where you are proceeding 
upon notice that you should in the absence of appearance and 
before appearance entirely shift the foundations of the ca<e upon 
which you are proceeding and even where the debtor does 
appear it would seem that the time of hearing should be put off 'o 
as to gi\e him time to answer the substituted petition which may 
proceed upon very different grounds from those upon which the 
petition for which it is substituted was founded 

17* If a debtor by or against whom an insolvency 
Continuance of pro pctitioii has been presented dies, the 
ceedings on de-aih of proceedings in the matter shall, unless 
‘**^*°'’ the Court otherwise orders, be con- 

tinued so far as may be necessary for the realisation 
and distribution of the property of the debtor 
Re\iew. 

This IS sec 10 of Act III of 1907 and sec 112 of the Bankruptcy 
Act 1914, as amended by the Bankruptcy (Amendment) Act, 1926 
w hich runs as follow s ‘ If a debtor by or against w horn a bankru- 
ptcy petition has been presented dies, the proceedings m the matter 
shad unless the Court otherwise orders, be continued as if he were 
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alive It would appear that sec 10 of Act III of 1907 has been 

am-nded by substicution of the chusL so far as may be necessary 
for the realisation and distnbut on ot the property of the debtor m 
place of if he were alive This amendment was introduced 
to make it clear that the object ot continuing proceedings on the 
death of the debtor is for the purpose only of realising and distn 
bating his property — Notes on Clauses This s ction corresponds 
to sec 93 of the Presidency Towns Insolvency Act Sec 17 applies 
to a case of a debtor dying before the order of adjudication whether 

the petition was presented for adjudicinon by a creditor or by the 

debtor Ramothai Anm v Kanniapfw Mudaliar 51 Mad 495 27 

MLW 503 (1928) AIR (M ) 480 110 1C 167 
Object of the section 

Ihe object of the section is that the death of the debtor should 
not affect the realisation and distribution of the assets Naratn 
Smghv Cut Baksh Singh 9 Lah 306 (1928) A 1 R (L) 119 The 
estate which V ests in the Receiver on adjudication is the interest 
of the debtor this interest being subject to the obligation to realise 
the property of the insolvent and to discharge his liabilities If 
the insolvent s rights were a personal ns.ht and nothing more the 
Receivers right to administration in insolvency would come to 
an end with the death of the insolvent But the right of the 
Insolvent is subject to the correlative obligation and the Receiver 
cakes the estate subject to this obligation It is the Receiver who 
represents the estate of the debtor after adjudication and his 
sub equ“nt death do's not affect the position of the Receiver to 
administer hts estate according to the bankruptcy law m insolvency 
pro ending* without substitution of the legal representatives of the 
dcc-vs-d insolvent in hisplac- Adm mstrator General o ^^adrflJ v 
Of la^ Assignee 0 Madras 32 Mad 462 As has beeh observed 
in Piare Lai v MuHnmmad Solamat Ullafi Kfian ILR 1937 All 
616 1937 AL] 491 170 IC 535 1937 AIR (All) 435 

the question of adjudication of a person as insolvent is not a 
matter purely p-rsonal to him which has no connection with 
his property When a creditor applies for adjudication of his 
debtor his principal aim is to realise his debts out of the assets 
of the debtor which is not a matter concerning the person of 
the insolv ent only The maxim a tio personalis moritur cum persona 
has not been applied and can not be applied to insolvency 
proceedings Section 17 of the Provincial Insolvency Act also 
shows that the death of the debtor does not cause the proceedings 
to abate and the proceedings are continued 

Effect of debtor’s death 

A person can be declared insolvent in spite of the fact that he 
dies before the application for his being declared insolvent filed 
by his creditors has been decided Girdhari La! v Jugal kisfiore 
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33PLR 151 136 IC 733 1932 AIR (Lah ) 264 In In Rc 

Sitaram AhljJt 10 Bom HC 58 it ms held that the officnl 
assignee was to proceed so f-ir is circumstances would permit m 
the same manner IS he would have done hid the insolvent been 
living The Iiw s-'cms to hive been assumed to be the same m 
In Re Rum Sebuk Miiser 6 BLR 119 where Norman CJ and 
Markb\ J affirmed an order of Phear J which made a rule to 
continue certain proceedings absolute against the representatives 
of the deceased tn«olvents But the most striking case is that of 
In Rc ka'i Cbaran R/ictro Ind Jur OS 16 where a prisoner in 
custody on ition and a vesting 

order had S d executed without 

filing a seb Jackson that the 

insolvency should proceed and the official assignee should deal 
with the estate In Bromley v GooJetc 1 Atk 75 Lord Hardwicke 
held that a commission of bankruptcy (the then course of 
procedure) might be renewed though the bankrupt were dead 
and that notwithstanding the statute then in force mentioned only 
the bankrupt yet it extended to hts representatives Fakir Chand 
V Moti ChuncI 7 Dorn 438 

No Termination of insolvency proceedings on dea*h of debtor 

Insolvency proceedings do not necessarily terminate on the 
death of the insolvent They should be continued so far as may 
be necessary for the realisation and distribution of the property 
of the debtor Ishar Das % M« Fatima Bibi 1934 AIR (L ) 468 
Ordinarily speaking insolvency proceedings would not terminate 
until there has been a discharge of the insolvent but the matter 
is otherwise where the insolvent is dead In such a case there is 
an automatic discharge of the insolvent and where the property 
has been distributed prior to his death the proceedings must 
automatically be held to have terminated Asa hand v Bishan 

Singh 147 1 C 695 1933 AIR (L ) 997 

Death before adjudication 

The section provides that the proceeding shall be continued 
for the realisation and distribution of the property of the debtor 
if he dies a ccr the presentation of the petition There is no 
provision in the Act as to whether proceedings can be started under 
»he Act against the legal representatives of the debtor after the 
latter s death The question arose for consideration in Mtithu 
Veerappa Chect ar \ Snaguninatha Pillai 49 M 217 49 M L J 697 
(1926) MWN 63 22 LW 617 92 IC 603 (1926) AIR (M ) 
133 m which the District Judge dismissed the application on the' 
ground that the respondent should not be adjudicated in respect 
of his father s debt as there was no personal liability on the parr 
of the respondent in respect of such debt In appeal the I 
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Court held that “there is nothing m the insolvency Act which 
prevents the undivided members of the joint Hindu family from 
being adjudicated insolvents in respect of the debts due by the 
family In the case of a joint Hindu family, if the father incurs 
debts and dies, the other members of the family do not stand in the 
relation of heirs , they only succeed to him and the debts are 
. 1 _ _ was no reason why the lower Court 

the acts of insolvency and disposed 
^ ^ ^ Under sec 17 of the Provincial 

Insolvency Act where a debtor dies after the presentation of the 
insolvency petition it is competent to the Court to adjudicate him 
as an insolvent and allow the proceedings in the matter to continue 
The words ‘proceedings in the matter’ include subsequent steps in 
connection with the petition of which the earliest will be the 
adjudication of the insolvent without which nothing can be done, 
In Re Walker, (1886) 3 Mor 69’ Venicatarama Ayyar v The 
Ojficial Receiver, Tmnevelly, 51 Mad 344 54 ML] 585 27 LW. 
437 109 I C 94 (1928) AIR (M ) 476 

In RarnejK Chandra Sd v Charu Chandra Mohuri, 34 CWN 
445 It was contended that sec 17 would not warrant the order of 
bringing on the record as necessary parties the heirs of a debtor 
agiinst whom a petition had been presented for declaring him an 
insolvent for the limited purpose of being present for the 
realisation and distribution of the property of the debtor until 
and unless an order of adjudication was passed The High Court 
held ‘ This contention was considered m two recent decisions of 
the Madras High Court, viz , Venkaiarama A>yar \ The Official 
Receiter, TtnneieVy, supra and Ramathi Anm v Kanniappa Mudaliar, 
supra In these cases it has been held that under sec 17 of the 
Provincial Insolvency Act an application by a debtor or a creditor 
for adjudicating himself as an insolvent filed, when he was alive, 
can be continued and adjudication made even after his death \Ve 
are of opinion that the reasons given by the learned judges of the 
Madras High Court in * id following 

them we hold it wa* the learned 

judge to make the orde to us that 

when the proceedings were to be continued and it was not neces- 
sary that they should be dropped, it is only right that they should 
go on in the presence of the heirs of the debtor in so far ns such 
presence was necessary for the continuance of the proceedings for 
the purpose of realisation and distribution of the property of the 
debtor ” The proper order to pass in a case where the debtor dies 

debtor and not his 
r, Ttnneielley, 37 L W. 
(M ) 25 

Death after adjudication. 

In Re Wa'ker. (I8S6) 3 Mor 69 it was held that “if a debtor dies 
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after presenting his petition the proceedings may be continued 
against his estate” Proceedings in insolvency do not abate by 
reason of the death of the debtor, and the Court has power to 
bring on to the record of the insolvency proceedings the names of 
the legal representatives of the deceased insolvent, Ras Jasv Katha 

Sing.59Ind Cas 51 9 PLR 192 14 PWR 1921 See also 

Fakir Cfiand v Motic/iand, 7 Bom 438, In Re Sitaram, 10 Bom H C 
58 , In Rc Ram Sebak Misscr, 6 B L R 119 , The Administrator General 
of Madras V Official Assignee, 3 Ind Cas 163 6 ML] 188 ‘‘When 
on the death of the insolvent after the order of adjudication the 
proceedings m insolvency are directed to be continued under sec 

10 (now sec 17) at the instance of the representatives of the de- 
ceased insolvent, on general principles as well as on the express 
provisions contained in sec 24 (3) (now sec 33), read with the 
further provisions contained in sec 47 (now sec 5) of the Act, it is 
incumbent upon the Court to permit the representatives of the 
insolvent to be present so as to give them an opportunity of cross 
examining the claimants creditors and their witnesses and to offer 
rebutting evidence in support of their plea that their claims have 
either been satisfied or are barred,” Snpat SingK v Maharaja Sir 
Prodyot Kumar Tagore, 48 Cal 87 . 57 Ind Cas 810 

Where property has vested in a Receiver after an order of ad- 
judication, the death of the insolvent does not divest the Receiver 
of the property and his son is not entitled to take it by survivorship 
The death of a debtor does not put an end to an insolvency pro- 
ceeding on an application by him, Lachman Das v Jai Singh 79 I C 
548 4 LL] 262 (1922) AIR (L ) 399 Under sec 17 of the 
Provincial Insolvency Act the death of a debtor does not interrupt 
the insolvency proceedings so far as may he necessary for the realis- 
ation and distribution ot the property of the debtor Consequently, 
the vesting of the property of the insolvent in the Receiver on the 
making of an order of adjudication holds good even after the death 
of the insolvent and the latter’s heirs have no remedy against the 
Receiver other than they would have had against the insolvent 
himself In other words, they are, if so advised, at liberty to bring 
a suit to show that the insolvent’s debts were tainted with immora- 
lity or were otherwise not binding upon them But in other res- 
pects the death of the insolvent does not affect the insolvencv pro- 
ceedings, Gokul Smgfi v Shiv Ram, 88 IC 558 (1925) AIR (L) 

366 Property of a deceased insolvent vested in the Receiver, al- 
though presumed to be ancestral, can be made exempt from sale 
after the death of the insolvent only if his heirs succeed in showing 
that the debts of the deceased were tainted with immorality or were 
otherwise illegal, Mirra V /handa Ram, 12 Lah 367 130 IC 410 
1930 A I R (Lah ) 1034 f 

Notice on the death of debtor. 

Rule 159 of the Bankruptcy Act provides that “if a ’ ’ 
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against whom a bankruptcy petition has been filed dies before ser- 
vice thereof, the Court may order service to be effected on the per- 
sonal representatives of the debtor, or on such other persons as the 
Court may think fit ” Rule 7 framed both by the Bombay and the 
Madras High Courts provides that if a debtor against whom an 
insolvency petition has been admitted dies before the hearing 
of the petition, the Court may order that notice of the order fixing 
the date for hearing the petition shall be served on his legal 
representatives or on such other person as the Court may think fit 
in a manner provided for the service of summons ” 


Abatement of certain proceedings on death of debtor. 

The object of the section, as has been seen is that the death 
of the debtor should not affect the realisation and distribution 
of his assets, but it has no bearing to the question whether an 
appeal against the order of adjudication preferred by the creditors 
abates or not on the death of the debtor It has been held bv 

the Punjab Chief Court in Hardfiian Smg/i V Sham Sunder 69 PR 
1838 that an appeal preferred against the adjudication of an 
insolvent abates on his death, as the tight to sue does not survive 

vyilT 4 " r® P° 9 correspo.>dmg 

to Or XXII r 4, C P C (1908) on the death of the respondent 
insolvent in an appeal by the creditor against an order adjudging 
him insolvent , such an order is purely personal to the insolvent, 
Nflram Singh V Gur Bakhjh Singh, 9 Lah 306 (192fif ATP fT 1 

119 Where adjudication is refused on the application of the 
creditors, the debtor becomes wholly absolved from all manner 
of liability under the Insolvency Act, if such debtor dies pending 
appeal from such order, the appeal abates and the proceedings 
cannot be resurrected any more against the representatives Attar 
Ghana v Mian Muhammad Mobm, 13 Lah 396 m lOA 

1932 AIR (Lah) 121 ‘ 


18. The procedure laid down in the Code of Civil 
P,o=.du,.fo,.d™i. 1908 with respect to the 

„o; "f esdiioa admission of plaints, shall so far as it 

IS applicable, be followed m the case of 

insolvency petitions. 


Review, 

This is the latter portion of sec 6(1) of Act III of 1907 The 
procedure laid down in the CPC 1908, for admission of plaints is 
to be found in Order, IV, rr 1 and 2 and Orders VI and VII 
Thus the procedure to be followed in an admission of insolvency 
petition IS (1) presentation of the application and (2) that the petition 
conforms to secs 9. 10, II and 12, and (3) that the apnlication con- 
forms to Orders VI and VII of the CPC V of 1908 and (4) then 
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the Court shall cause the snine to be entered in a book to be kept 
for the purpose and called the Register of InsoI\cnc> Cases Such 
entries shall be numbered in every year, according to the order in 
vv hich the petitions are admitted (under Or IV rule 2 C P C ) 

19. (1) Where an insolvency petition is admitted, 
Procedure on the CouTt shall make an order fixing a 

admi$»ion of petition hearing the petition 

(2) Notice of the order under sub-section (1) shall 
be given to creditors in such manner as may be prescribed 

(3) Where the debtor is not the petitioner, notice 
of the order under sub-section (1) shall be served on him 
in the manner provided for the service of summons 

Review . 

This IS sec 12 of Act HI of 1907 The procedure that is followed 
on admission of an insolvency petition is divided into (1) intenm 
proceedings (ss 19 27) i e. proceedings which are to be followed 
from the date of the presentation of the petition to the date of the 
order of adjudication and (2) proceedings consequent on the order 
of adjudication (ss 28 — 44) 

Date of Admission of Petition. 

The words “date of admission of petition” occur in several 
places in the Act (vide s 51 infra) and there is controversy as to 
what the ‘date of admission of petition” precisely means i e whe- 
ther the ‘date of admission” of petition is the date of filing the 
petition or the date on which tt is ordered to be registered or the 
date on which It was entered m the Register of Insolvency Cases 
The question arose with reference to the benefit of execution by a 
decree holder before the date of admission of the petition” in 
Agar CWv Pmfiii Smgh 38 PLR 1148 1936 AIR (L)885 
in which It IS said that the insolvency law nowhere states as to 
which IS the date of admission of the insolvencv petition But 
there are certain sections in the Provincial Insolvency Act that 
afford guidance in determining the date of admission From a 
consideration of ss 18, 2i and 51 Provincial Insoh ency Act, the date 
on which the petition w as entered in the register was the date of 
us admission Ramanathan Chaltmr v Siibramnniam Chattiar, 48 
M 456 47 M L ] 759 85 I C 216 1928 AIR (M ) 248 
Sub'Scc. (2), Notice to a creditor. 

The section prov ides for the service of notice on creditors of the 
order fixing a date for hcanng the petition for adjudication In 
many cases it is contended that this provision applies onh when the 
debtor is the applicant, i c , vv hen a creditor applies for adjudication 
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against whom a bankruptcy petition has been filed dies before ser- 
vice thereot, the Court may order service to be effected on the per- 
sonal representative, of the debtor or on such other persons as the 
Court may think fit " Rule 7 framed both by the Bombay and the 
Madras High Courts provides that if a debtor against whom an 
insolvency petition has been admitted dies before the hearing 
of the petition, the Court may order that notice of the order fixing 
the date for hearing the petition shall be served on his legal 
representatives or on such other person as the Court may think fit 
m a manner provided for the service of summons 

Abatement of certain proceedings on death of debtor. 


The object of the section, as has been seen is that the death 
of the debtor should not affect the realisation and distribution 
of his assets, but it has no bearing to the question whether an 
appeal against the order of adjudication preferred by the creditors 
abates or not on the death of the debtor It has been held by 
the Punjab Chief Court in Hordfimn Sm«/i V Sham Sunder, 69 PR 
1888 thit an appeal preferred against the adjudication of an 
insolvent abates on his death as the right to sue does not survive 
within the meaning of sec 368 CPC (1882) corresponding 
to Or XXII r 4, C P C (1908) on the death of the respondent 
insolvent m an appeal by the creditor against an order adjudging 
him insolvent , such an order is purely personal to the insolvent, 
Marflm Smghv Gur Buhhsh Smgh 9 Lah 306 (1928) AIR (L) 
119 Where adjudication is refused on the application of the 
creditors, the debtor becomes wholly absolved from all manner 
of liability under the Insolvency Act tf such debtor dies pending 
appeal ftom such order, the appeal abates and the proceedings 
cannot be resurrected any more against the representatives Altai 
Chand v Miun Mwhammeta Mobm 13 Lah 396 135 IC 196 

1932 AIR (Lah) 121 

18. The procedure laid down in the Code of Civil 
o ^ ^ ^ Procedure, 1908, with respect to the 

M»rof'p“,mo" " admission of plaints, shall so far as it 
IS applicable, be followed in the case of 

insolvency petitions 


Review, 

This IS the latter portion of sec 6 (1) of Act III of 1907 The 
procedure laid down in the CPC 1908, for admission of plaints is 
to be found In Order, IV, rr 1 and 2 and Orders VI and VU 
Thus the procedure to be followed m an admission of insolvency 
petition 15 (1) presentation of the application and (2) that the petition 
conforms to secs 9, 10, ll and 12 and (3) that the application con 
forms to Orders VI and VU of the C P C V of 1908 and (4) then 
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the Court shill ciu«c the sime to be entered in a book to be kept 
for the purpose md cilltd the Register of InsoKcncy Cases Such 
entries shall be numbered m c\ery \eir, according to the order m 
uhich the petitions ire admitted (under Or IV rule 2 C P C ) 

19. (1) Wlicre an msoKency petition is admitted, 
Procedure on thc Coutt shall make an order fixing a 

admisrion of petition heating the petition 

(2) Notice of the order under sub-section (1) shall 
be given to creditors in such manner as may be prescribed 

(3) Where the debtor is not the petitioner, notice 
of the order under sub-section (1) shall be served on him 
in the manner provided for the service of summons 

Review . 

This IS sec 12 of Act III of 1907 The procedure that is followed 
on admission of an insolvency petition is divided into (1) interim 
proceedings (ss 19 27), t c. proceedings which ire to be followed 
from the date of the presentation of the petition to the date of the 
order of adjudication and (2) proceedings consequent on the order 
of adjudication (ss 28—44) 


Date of Admission of Petition. 

The words ‘dace of admission of petition” occur in several 
places m the Act (vide s 51 infra) and there is controversy is to 
what the ‘ date of admission of petition” precisely means i e whe 
ther the “date of admission’ of petition is the date of filing the 
petition or the date on which it is ordered to be registered or the 
date on which It W1S entered m the Register of Insolvency Cases 
The question arose w ith reference to the benefit of execution by a 
decree holder before the “date of admission of the petition” m 
Agar Cliand V Pncini Singh, 38 P L R 1148 1936 AIR (L ) 885 
m which It IS said that the insolvency law nowhere states as to 
which IS the date of admission of the insolvencv petition But 
there are certain sections in the Provmcnl Insolvency Act, that 
afford guidance in determining the dice of admission From a 

consideration of ss 18 2l and 51 Provmcnl Insolvency Act, the date 

on which the petition w is entered in the repter was the date of 
Its admission Ramanaihan Chattiar v Suoramaniam Chattiar 48 
M 456 47 MLJ 759 85 I C 216 1928 A I R (M ) 248 
Sub-sec. (2) Notice to a creditor. 


The section prov ides for the sen ice of notice on creditors of the 
order fixing i date for hearing the petition for adjudication In 
many cases it is contended thit this prov ision applies only w hen the 
debtor is the applicmt, i e , when i creditor applies for adjudic 
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of debtor as insolvent this section has no application and no notice 
need be served upon the other creditors of the debtor In S R 
Darrafi v Fatal Ahmed 93 I C 903 (1926) AIR (L) 360 it was 
urged that sub section (2) of section 19 only applied to a case of 
petition by the debtor It was held that this contention was not 
supported by any authority On the other hand there is authority 
for the proposition for holding that sec 19 (2) does not apply only 
to a case of a petition by the debtor Muthu Karuppan Chettiar v 
Mutha Raman Chettiar 12 L\V 1012 (1914) MWN 889 

26 1 C 282 

Sub section (3) Notice to debtor on 
creditor’s petition imperative 

The notice must be served upon the debtor m the manner pres 
cribed by the CPC for the service of summons in Order V r 12 
In England a creditor s petition must be personally served by deh 
very to the debtor of a sealed copy of the filed petition iide section 
7 of the Bankruptcy Act 1883 It must be served by an officer 
or bailiff of the Court or his solicitor or by some person m their 
employ Re Blockman Exf>arte Bran/in (1892) 9 Morr 157 In 
Nflthmwii V Ganeshmw!! Jivanmull 34 C L J 349 it was held that 
the omission to serve the notice as conrcmplited by sub section 
(3) IS not a formal defect or irregularity This notice is the first 
notice which the Legislature contemplated w as to be recen ed by 
the alleged insolvent before the proceedings culminated in an 
adjudication order against him It is of fundamental importance 
that an order of this description should not be made to the pre 
judicc of an alleged insolvent till notice of the institution of the 
proceedings has been served upon him The rule contemplates a 
personal service on the alleged insolvent and substituted service 
is permitted only if personal service cannort be effected If a 
person'll service cannot be effected the Court may extend the time 
for hearing the petition or if the Court ts satisfied by affidavit or 
otherwise that the debtor is keeping out of the way to avoid such 
service or service of any other legal process or that for any other 
cause prompt personal service cannot be effected it may order 
substituted service to be mide by delivery of the petition to some 
adult inmate at his usual or his last known residence or place of 
business or by registered letter or m such other manner as the 
Court may direct and such petition shall then be deemed to have 
been duly served on the debtor 

Service of notice 


Service of notice is imperative and want ot notice vitiates the 
order komara Sami v Govind 11 Mad 136 An expartc order of 
admdication without service of notice 13 liable to be set aside Moot 
Chanel V Sar/oog Pcrshatl 12CWN 273 7 CL] 268 The notice 
may be served either by registered post or by personal service 
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Personal ^erx ice of notice or dcln try of the notice to an agent would 
be good senice or deli\er\ to the principal though m fact the 
not ce was destroyed b> the ngcnt and never seen or heard of by the 
pr ncipal It is an entire mistake to suppose that the addressee must 
sign the receipt for the registered letter himself or that he cannot 
do so bi the hand of another peraon or that if another does sign 
It on addressees behalf the presumption is that it never was 
delivered to the addressee him«clf mediately or immediately In 
Hanfiar Bancryi \ Rums/iosfu Rni 23 CWN 77 29 CL] 117 
the Privy Council held that if a letter properly directed containing 
a notice is proved to have been put into the Post Office it is 
presumed that the letter reached its destination according to the 
regular course of business and was received by the person to whom 
It was addressed That presumption would apply with greater 
force to registered letters In Ginsfi Chandra Chose v Ktshori 
Mohan Das 23 C W N 319 notice vvas given by registered post 
but the letter containing the notice vvas returned by the Post Office 
the addressee having refused to accept it It was held that under 
sec 114 of the Evidence Act the Court was entitled to presume 
that the letter containing the notice reached the defendant and 
the fact that the letter vvas returned by the Post Office as not 
accepted by the addressee did not destroy the presumption 
Under sec 146 of the Bankruptcy Act 1914 all notices and other 
documents for the service of which no special mode is directed 
may be sent by post to the last known address of the person to be 
served therewith and under sec 147 no proc edtng in bankruptcy 
shall be invalidated by any formal defect or any irregularity unless 
the Court before which an objection is made to the proceedings 
IS of opinion chat sub iintul injustice has been caused by the 
defect or irregularity and that the injustice cannot be remedied 
by any order of that Court 

Pnva e notice to a creditor in the absence of a general notice 
does not \ alldate '’n adjudication Naclilappa Cfietty v Thangarah 
Chetty 34 Ind Ca« 696 The only things that are necessary to be 
decided by a Court before adjud cation are whether the creditor 
or the debtor is entitle! to pres nc the petition whether the 
required notices have been ened and whether the debtor has 
committed the alleged acts of insolvency Jeer v Rangosuanu 36 
Mad 402 For ho \ notices under sec 19 (2) are to be given side 
Rule 5 o'f the Calcutta and Allah ibxd High Courts and Rules 21 
and 24 (2) of the Madras and Bombay High Courts Under the 
s id Rules notice of an order fix ng the date of the hearing of the 
petition under sec 19 (2) shall be published in the local official 
Ga ette and advert sed m such newspapers as the Court d rects 
Absence of Notice 

\X^here the absence of the requisite notice under s 19 has not 
led to any prcjuJice the o der of adjud canon cannot be 

13 



194 


THE PROVINCIAL INSOLVENCY ACT [S. 20 

feted with on thtt ground In Jhanda Singh v Recener, Insohent’s 
Estate, Amritsar, 158 1 C 94 1936 AIR (L) 412 the contention 

was that no notification in the Oa etre was published and that no 
notice were issued to other creditors of the insolvent It was held 
that the absence of notices m the pre«ent circumstances has not 
led to any failure of justice in \iew of the finding that the debt 
of the petitioning creditor was not fictitious nor was there any 
evidence to show that the insolvent had sufficient property to pay 
off his debts It was therefore held that it could not be said in 
the circumstances that the adjudication order was not properly 
made and there has been no prejudice to petitioner by reason of 
the absence of requisite notices under s 19 of the Provincial 
Insolvency Act The debtor is not liable under S 22 for failure 
to comply with the processes of prohibition and injunction issued 
by an Insolvency Court on a creditor s petition at least until he 
had due notice of the same under » 19 (3) S A Santiago v 
Emperor, 166 I C 303 1937 AIR (N ) 237 

20. The Court when making an order admitting 
the petition may, and where the 
rcMivef* '"*”*"* intetim (jg^tor IS the petitioner ordinarily 

' shall, appoint an interim receiver 

of the property of the debtor or of any part thereof, and 
may direct him to take immediate possession thereof or 
of any part thereof, and the interim receiver shall there' 
upon have such of the powers conferable on a receiver 
appointed under the Code of Civil Procedure, 1908, as 
the Court may direct If an interim receiver is not so 
appointed the Court may make such appointment at any 
subsequent time before adjudication, and the provisions of 
this sub section shall apply accordingly 

Review. 

This section is new and corresponds to sec 8 of the Bankru 
ptcy Act and sec 16 of the Presidency Towns Insolvency Act It 
marks a departure from the provisions of Act III of 1907 under 
which n receiving order (sec 18) ordinarily used to follow and not 
to precede an adjudication order whereas under this new section 
a receuing order shall be passed, as a matter of course on the 
presentation of a petition for insoUency by a debtor , and in 
the case of a petition for insolvency by a creditor it is left to the 
discretion of the Court 

Section 13 (2) of Act III of 1907, empowered the Court to 
appoint an interim receiver between the admission of petition and 
the order of adjudication, but the Act was silent as to the powers 
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of an inienm receuer It \\ ns considered desinble that an interim 
recener should normally be appointed uhen the petition is admit 
ted and should b* armed with such of the pow ers conferable on 
a recener under the Code of Civil Procedure as the Court may 
direct (C/ «ec 16 of the Presidency Towns Insolvency Act) — 
Notes on Clouses 

The law is now brought in a line with the English Law and 
the Presidency Towns Insolvency Act According to sec 6 of the 
Bankruptcy Act in the case of a debtor s petition if it is in due 
form and complies w ith the preset bed conditions a receiving order 
is made as a matter of course except where the petition is an abuse 
of the Droce<s of the Court Sections 20 21 and 22 deal with 
control o\ er persons and property of debtor pending the order of 
adjudication 

Appointment of interim receiver discretionary 

The Court is not obliged to make a receiving order m all cases 
inspite of the imperativ e w ord shall used m the section Re Bond 
(1888) 21 BBD 17 Rc Betws bxtyane Official Recener (1901)2 
K B 39 Where the debtor is the petitioner the Court ordinarily 
shall appoint an interim rccciicr The word ordinarily shows 
that It IS not bound to do so in every case At the same 
t me the word shall indicates that unless the appointment is 
clearly unnecessary tlie Court is to make it The discretion to 
appoint an interim receiver in the case of a petition by a creditor 
must be a judicious di cretion and not arbitrary and when it 
appears to the Court to bv just and convenient (Or 40 r I 
CPC) or where It IS proved by affidavit or otherwise that any 
property of the debtor is m danger of being wasted damaged or 
alienated by the debtor or wrongfully sold m execution of a decree 
or that the debtor intends to remove or dispose of his property 
wiha view to defraud hts crcoitors (Or 39 r Dor where the 
Court IS satisfied by affidavit or othe-wise that the debtor with 
intent to delay or defeat his creditors is ibout to d spose of the 
whole or any part of hi property or is about to remove the whole 
or part of his p op*rty from the Iteal lim ts of its juri diction 
(O 38 rr 1 and 5) the Cou t is I ound to o'der the appointment 
of an interim rc\.cn r mtwe f ately on the ptesentation of the peti 
non by a creditor The discretion given t a the Court under this 
s“Ction to appoint an munm receiver should ordinarily be exercised 
only la cases where the property of the in'olvent has to be 
preserved from destruction and di appearance and not merely for 
protecting the properties from sale in execution by other Courts 
Basii)tim Reddi V Sunasindaram 32 Ind Cas 897 The act of 
insolvency alleged to have been commuted by the debtor «hould 
b‘ clearly and precisely described m the tnsolvcncy petition 'O 
to enable him to me^t tne charges brought against him and uni 
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the facts alleged bung his conduct well within the nmbtt of the 
statute the Court should stay its hands both m the matter of adjudi 
cation and the appointment of an marim receiver, Harfcisfiun Lul ^ 
The Peoples Bank of hlonhern Iniia 14 Lah 117 

Object of appointing; interim receiver. 

The Court may, if it is shown to be necessary for the protection 
of the estate, at any time after the presentation ot a bankruptcy 
petition and before a receiving order is made appoint the Official 
Receiver to be interim rcceiier of the property of the debtor, or of 
any part thereof, and direct him to take immediate possession 
thereof or of any part thereof (sec 8 Bankruptcy Act) In Mfldhii 
Surdar v Ksfutisn Chandra Baneryce 42 Cal 289 it has been held 
that “an order for the appointment of an interim receiver of the 
property of the debtor is made for the protection of the estate of 
the debtor for the general body of creditors At the stage when 
the admtenm rcccucr is appointed no question arises as to the 
distribution of the property of the debtor amongst the creditors or 
as to preferences amongst them 

Duty of Court in appointing interim receiver. 

In appointing an interim Receiver the Court ought to give direc 
tions as to which of the powers ordinarily conferable upon a 
receiver appointed under the Code of Civil Procedure 1908 
should be exercisable by the intenm Receiver Patit Paban Daw v 
Han Sfldhan Nandi ILR (1938) I Cal 245 66 CL] 61 1938 AIR 
(C ) 182 The word thereupon’ in S 20 does not mean that the 
receiver is not clothed with the necessary powers to act m relation 
to the property until he takes possession On the other hand 
it indicates that on a direction being given by the Court em 
powering him to take immediate possession he get clothed with 
all the pow ers that are necessary to enable him to gets such posses 
Sion and one of the powers contemplated under O 40 r 1 (d) 
C P C IS realisation of the property which would also include 
reduction of the property into his possession Gogtneni Ankaya v 
OfEaal Rccener, MasxiUpatam 1937 MWN 262 45 L\V 771 171 
I C 220 1937 AIR (M ) 589 

Effect of appointing interim receiver. 

The appointment of interim receiicr has not the effect of divest 
mg a debtor of his property but merely protects it It constitutes 
the Official Receiver, receiver of the debtor’s property, and so 
deprives the debtor of all power to enter into transactions which 
will bind his creditors as represented by the trustee m bankruptcy 
in respect of it, so that a person dealing with him, whether in 
Ignorance or not of the making of the receiving order, gets no 
advantage from anything which the debtor purports to do, In Re 
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Tc'e (1912) 2 kB 367 If he pn>s money to the debtor he pets 
no discharge for it and may have to pay again If he receives 
money he ts liable to return it if he bu>s property he pets no 
title as against the creditors — Ringuood The combined effect of 
sections 20 and 56 is that (<i) an interim receiver miy be appointed 
b> any In<ol\ency Court with directions to take immediate po«ses 
Sion of the propertv of the alleged insolvents (b) the powers to 
be exercised by an interim receiver shall be determined by the 
Court \\ ith reference to Order 40 CPC (c) and to ensure com 
pliancevvith its order the Insolvency Court can remove a person 
in whose possession such property is but it cannot remove any 
person whom the insolvent has not a present right «o to remove 
Lachhi V Badri Parshad 36 PL R 205 

Status of interim receiver 

A Receiver appointed under the provisions of the Provincial 
Insolvency Act is a public officer within the meaning of sec 2 cl 
17 of the CPC and before an action can be brought against 
him notice must be served upon him in conformity with the 
requirements of section 80 of the Code Anna Laticia De Silva v 
Got md Balu an: Paresliare 58 Ind Cas 411 Vide also notes under 
secs 56 and 59 infra 

Powers of interim receiver 

(1) In regard Co procection of ifie debtors estate Where an ad 
interim receiver has been appointed in insolvency proceedings the 
receiver appointed after adjudication does not stand in the shoes 
of the interim receiver He stands on a very much higher footing 
The property of the judgment debtor vests in him he holds it for 
the benefit of the whole body of the creditors and he has special 
rights conferred and special duties imposed upon him by statute 
Ramsaran Mandar v Sua Prasad 58 Ind Cas 783 In Ram Chandra 
Aiyarv Sankar Aiyar 50 ML] 239 23 MLW 145 1926 MWN 

159 93 I C 721 (1^26) A I R (M ) 357 the question arose whether 

the interim receiver by virtue of his appointment under sec 20 of 
the Provincial Insolvency Act had power to act under Or XXI 
r 89 of the C P C It was held that the interim receiver by virtue 
of his appointment under sec 20 of the Provincial Insolvency Act 
has no power to act under Or \XI c 89 CPC in the absence 
of the Court s order authorising him to so act and it was further held 
that in India a receiver put into mere possession under Or XL 
r 1 (c) can not arrogate to himself powers to be conferred under 
Or XL r 1 (d) So also m Subramarua Aiyar v Official Receiier 
50 ML] 663 23MLW 300 93 I C 877 (1926) AIR (M ) 
432 It has been held that icstm" only takes place upon adjudication 
An interim receiver has under sec 20 only the powers of a receiver 
appointed under the Civil Procedure Code and is not clothed even 
w ith those pow ers till he takes possession of the debtor s properties 
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There IS apparently no provision unde which the Court cm rmke 
a vesting order before adjudicuon but the interim receiver has 
very much the same rights and I ibilues as a receiver for sec 56 
of the Insolvency Act applies Us prov sions so far may be to 
mcenm receivers and though m interim receiver appointed under 
sec 20 cannot apply to have an auction sale set aside under Or 
XXI r 89 C P C as held in Ram C/iandra v Sanluir Aiyar supra 
can apply under Or XXI r 90 CPC he being a person whose 
interests are affected by the sale and this !•> all the more so when 
the debtor m charge of whose property he is placed is later adjudged 
insolvent Subramania Aiyur v Dharapuram Nidh Ltd 1928 MWN 

216 1928 AIR (M ) 454 

Whatever the receiver rightly does with regard to the pro 
perty he does it simply a> the ag nt of the owner of the property 
or the person interested m the property Where on the sale of 
the judgment debtor s property m execution of a decree the 
other creditors apply to adjudge him insolvent and an interim 
receiver of the Insolvents property is appointed under s 20 and 
IS ordered to exercise all the powers of an owner under Or 40 r 
(1) (d) CPC and is also expressly empowered to act under Or 
21 r 89 C P C to s“C aside the sale of mmoveable property be 
longing to the insolvent appoin meiu «. f the mttnm receiver divests 
the insolvent of all control over the property and operates as 
an injunction restraining him from interfering with the possession 
of the property or taking any actov m regard thereto The 
receiver becomes the statutory ag nt to do all the acts which the 
insolvent was entitled to do if he wet not so disabled The 
making of an application under Or 21 89 to set aside sale u an 

act which the judgment debtor insolvent would have been 
competent to do but for he appointment of the interim receiver 
The mtenm receiver is therefore competent to file an applicat on to 
set aside sale under Or 21 t 89 CPC Gogmcni Anfea^va v O^cial 
Receiver Masu'ipatflm 1937 MWN 262 42 MLW 771 171 IC 

220 1937 A I R (M) 589 

(2) In regard to fill talcmg possession of debtors property S 20 
relates and relat s only to the property of the debtor The 
interim Receiver should only take possession of property which is 
admittedly or at any rate pnma facte property belonging to the 
debtor himself The momert a third person sets up a daim to a 
pToperC'’ the matter shoii'd be imesu<rated before the Recener pro eed to 
exercise any ngfic oier if In Pflfif Paban D^w v Han Sfiadan Nandi 
ILR {193S)1C 245 66CLJ 61 1938 AIR (U 182 a debtor 

put in a p“tition for and prayed thit he should be adjudicated an 
insolvent One of the creditor? then put m a p“ticion praying 
for appointment of an interim Receiver The Court accordingly 
appointed the Official Receiver as <id interim receiver and further 
ordered that he would take possesion immediately of a shoo on 
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deposit of costs In pursunnce of this order the Official Receiver 
\\ ent and took possession of the shop and that he did mspite of 
a protest of a third person and his employees who were then in 
the premises that the shop in question had nothinp whatever to 
do With the petitioninR debtor The application of the creditor 
which was purported to have been made under s 20 was really a 
petit on asking for an order of the kind contemplated not by 
s, 20 but b\ s, 2l of the Provincial In«ol\ency Act It was held 
that in these circumstances It IS clear liiu fcejond all tjiiestion that the 
recener should ha\c stayed fits liancl imiil the (Question o/ uhether or 
not the shop uas the property of the debtor has been determined by the 
Court The receiver should have gone away and the matter should 
have been brought before the Court in order that the claim put 
forward by the third person might be properly adjudicated upon 
It was further held that the proceedings in the present case were 
wholly misconceived and the order of the Court in so for as it 
purported or was assumed to authorise the receiver to take 
possession of the shop was an illegal order and one made without 
jurisdiction 

An interim receiver appointed before adjudication has not all 
the powers of a receiver appointed after adjudication under section 
56 , m the former case the property of the debtor does not vest 
in the receiver unicji and until the Court makes an order under section 
20 by which the - • i - _ i , . i. immediate 

possession of the Suraymal Firm 

V Chouthmal Bf AIR (Pat ) 

70 The only order that a Court can pass under sec 20 is to direct 
an interim receiver to take possession of the property and the only 
manner in which It can enforce Its orders is to remove the person 
in possession prov ided that the person docs not come within the 
purview of the proviso to sec 56 (3), Lachhi v Badri Prashad, 36 
PL,R 205 1934 A I R (Lah ) 1006 Rankin CJ has observed 

in Mohitosh Diitta v Rai Sans Chandra Choudhuri Bahadur, 35 
CWN 971, that where a receiver m insolvency comes to the 
executing Court not under set. 52 of the Insolv ency Act but under 
the CPC with the objection that the property attached cannot be 
sold, It hav ing vested in himself for the benefit of the creditors, he 
is not a representativ e of the judgment debtor for the purpose of 
sec 47 and an interim receiver in insolvency is not competent to 
make an application under sec 47 It has been held ir Siiasami 
Odayar v Subrcimania Aiyar 55 Mad 316 62 ML] 68 1932 

AIR (M) 95 that an interim receiver is entitled to apply under 
section 52 Section 52, vs now amended contemplates the presen- 
tation of an application not as it used to do after adjudication, 
but at an earlier stage — that is to say, after an insolvency petition 
has been admitted In this case the v levv held in Subramania Ai^ 

V The Ojjtcial Rcccii cr, Supra, has been dissented from FoP 
the case of Siiasami Odayar V Siibramama Aiyar, it has been I 
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m MaKendm Kumar Baisya Sa/ia \ Dmes/i Chandra 37 C W N 392, 
that an ad interim receiver is entitled to be put in possession of the 
property under attachment by the executing Court m execution 
of a decree for the payment of money on simply being apprised 
of the mere admission ot the petition for insolvency and even if 
no application by the interim recener for delivery is made In 
Ethirayulu Chettiar v The Offiaal Rtceiicr East Tan/ore, 56 Mad 
453 It has however, been held that the mtenm receiver is nor 
entitled to be put in possession ot any immoval property under 
attachment by the executing Court as the property cannot be said 
to be in possession of the Court merely by virtue of attachment 

21. At the time of making an order admitting the 
petition or at any subsequent time before 
adjudication the Court may either of its 
own motion or on the application of any 
creditor make one or more of the following orders, 
namely — 

(1) order the debtor to give reasonable security for 

his appearance until final orders are made 
upon the petition, and direct that, in default 
of giving such security he shall be detained in 
the civil prison , 

( 2 ) order the attachment by actual seizure of the 

whole or any part of the oroperty m the 
possession or under the control of the debtor, 
other than such pirticuhrs (not being his 
books of account) as are exempted by the 
Code of Civil Procedure, 1908, or hr any 
other enactment for the time being in force 
from liability to attachment and sale m execu- 
tion of a decree , 

( 3 ) order a warrant to issue with or without bail for 

the arrest of the debtor, and direct either that 
he be detained m the civ'il prison until the 
disposal of the petition, or that he be released 
on such terms as to security as may be reasona- 
ble and necessary , 

Provided that an order under clause ( 2 ) or clause ( 3 ) 
shall not be made unless the Couit is satisfied that the 
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debtor with intent to defeat or delay his creditors or to 
avoid any process of the Court, — 

(i) has absconded or has departed from the local 

limits of the jurisdiction of the Court, or is 
about to abscond or to depart from such limits, 
or IS remaining outside them, or 

(ii ) has failed to disclose or has concealed, destroyed, 

transferred or removed from such limits, or 
is about to conceal, destroy, transfer or remove 
from such limits, any documents likely to be 
of use to his creditors in the course of the 
hearing, or any part of his property other than 
such particulars as aforesaid 
Revie\> . 

This IS mamly section 13 of Act in of 1907 subject only to the 
exclusion of clause (2) which provided for the ippomtment of 
an mtenm receiver of the property or any part thereof which has 
been provided for m the preceding new section 20 It often 
happens that considerable time elapses between the date of the 
presentation of the petition and the order of adjudication and a 
debtor may in the meantime easily dispose of or remove his 
property in order to defeat or delay his creditors Secs 20 21 
and 22 are intended to provide Courts with power to control the 
person and property of the debtor from the date of the admission 
of the petition to the date ot adjudication Pending adjudication 
the Court has summary powers to prevent the debtor from abscon 
ding or removing his property books or papers — Robson 

Interim proceedings 

This section applies to petitions presented by the creditor for 
the adjudication of the debtor in which case for the safety of the 
creditors in general any one or all of the orders mentioned in this 
section mnv be passed by the Court either on the application of 
the creditor or of its own motion Under sec 21 the Court is 
given the discretion to make an order for security at an^ time at 
Of aftei admitting petition S R Darrafi v Ffi-nl Ahmad 93 1 C 
903 (1926) AIR (L) 360 

Position and povier of Court before and after Adjudication. 

There IS a wide difference between the pc'^ition and powers 
of the Insolvency Court before and after adjudication E 
adjudication the debtor continues m possession of the 
and IS subject to the p’-ov i»ions of the Act, entitled to deal 
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like any other owner Therefore in order to prevent alienation 
and waste the Insolvency Court is empowered under sec 21 (2) to 
order attachment by actual sei ure of the whole or any part of 
the property m the possession or under the control of the debtor 
provided the conditions laid down in the Proviso obtain But 
th“se powers of attachment are limited to the position before 
adjudication and they are as wide as poweis of attachment 
conferred upon a Civil Court under the Code of Civ il Procedure 
After adjudication the position changes entirely Under sec 28 (2) 
the whole of the insolvents property immedi ifeR vests m the 
Court m the receiver md when there is nc receiver the Court 
is invested with all the rights and is authorised to exercise all the 
pouera conferred on receiver by the Act under s 38 One of 
these rights is the right to actual physical possession of the insol 
vent s property by the receiver and in order to enforce that right 
the Court is empowered under s 56 (3) to remove any person 
who is m possession or custody of the insolvent s property from 
such possession or custody subject to the Prov so of that section 
Me Jasodahat v Firm S/mkishan Radhaknhan 1939 A I R (N) 10 

Clause (1), Security for appearance 


Section 21 fcivcs power to the Court to secure the debtors due 
attendance at the hearing either by taking security from him or by 
issuing a warrant with or without bail and direct ng that he be 
detained in 'he civil prison until the disposal of the petition 
Sfljsoon \ Kissen Chand 30 P L R 1910 It is for the judge to 
dete mine whether the security is sufficient In tKe matter of Bhuban 
Mohan Bose 15\VR 571 The obligation of the surety is dis 
charged on the debtor s death Krishnan N vyar v lunnan Naiyar 
24 Mad 637 Nabm \ Mrmmyoy 40 Cal 50 17C\VN 1241 
Where 'ecunty for appearance of the debtor was given the insol 
vency petition dismissed and the surety failed to produce the 
debtor when called upon the security money cannot be forfeited 
to Government but should be paid to the decree holder Basanci 

La! V Cheddi Sink'll 39 Cal 1048 16 C W N 664 Where money 
IS d“p 03 ited in Court by the debtor during the pendency of msol 
vency proceedings against him it ought to be kept in Court and 
the pnitioning creditor should not be allowed to withdraw it 
during continuance of insolvency proceedings If the debtor is 
adjudicated insolvent the money will be available for the benefit of 
the whole body of creditors If on the other hand the application 
is dismissed the money may be paid to a particular creditor with 
the consent of the debtor or the creditor may file a suit and get an 
attachment of the money before it u paid to the debtor fCo Maung 

G>i \ P L M Chetiyar Firm 1929 AIR (R ) 338 

Stamp dut> payable on the Security Bond 
On a reference under s 57 of the Indiin Stamp Act by the 
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Board of Re\enue t Full Bench of the Madras High Court has 
held in Abuhucfccr \ Mtidarsn Lahtni ILR (1938) M 460 1938 
MWN 190 47 LW 154 (1938) I M L ] 159 174 I C 587 1938 
AIR (M ) 262 tint n security bond for Rs 4 500 executed by two 
sureties m pursuance of an order of subordinate judge under s 21 
(1) of the Pro\ incial InsoKency Act in favour of the shenstadar of 
that Court bv h^rothccatinp also immovable property and binding 
themselves to the bhensndar that the insolvent would attend when 
called upon should be stamped under article 40 Schedule I, and 
not under art cle o7 Scnedulc 1 of the Indian Stamp Act 
Remedv against the surety 

Under the old Civ il Procevlure Code (section 336) a covenant 
b> a surety was enforceable by an ittion within 3 years from the 
date of his fa lure to produce the insolvent when required by the 
Court Mir Ansar A/i v (juru C/iaran 16 Ail 37 But under 
section 143 of die new CPC 1908 no suit is necessary the 
covenant may b- enforced against him in the manner provided 
for the execution of decrees Clause (1) of th s section should be 
read with section 55 (4) of the C P Code 1908 The assignee 
of the security bond „iven to a District Judg“ for the production 
of an insolvent when called upon to appear u entitled to take an 
action upon thitboul Gopimiih Cfiaudlmn v Brno Ida! Rai C/iaw 
dh«n j 1 Cal 162 

Clause (2), Attachment by actual seizure 

In Hasmat Bibcc v Chaeuon Das 36 All 65 it was held that 
an ord r of a achmenc of the prop rty of the insolvent made before 
the order of adjudi».aton musr be made according to the provi 
sions of th Cvil Procedii e Code 1908 (Oriers/l and 38) The 
Courts m Inin is in England may *.ause a debtor to be arrested 
and any looks p^pcr^ money and goods m his po session to be 
seized if there IS probable reason for believ mg that he ha^ ab'-con 
ded or is about to abscond with a v ew to avoiding payment of 
the debt in respect of which the bankruptcy notice was issued or 
if after presentation of a petitnn by or aga n't him there is probable 
cause for believ inq that he is about to remove to p'^ev ent or delay 
posse's on being taken by the official receiver or that he has 
concealed or is about to conceal or destroy any of his goods or 
books of account documents writings which might be of use to 
his creditor' in the course ofbs bankruptcy or if after service 
of a petition on him he removes any ,^oods in his pos'cssion 
w ithout the le^ve of the receiver See 'cction ’3 (1) (a) (b) (c) 
of the Bankruptcy Act 1914 The power given to the Court by 
sec 21 to attach any properly of the debtor by actual sei ure is 
intended to prevent the debtor from making away with what is . 
his property — locuments and books of account which mi„ht be 
used against him — property that he might run away with and take 
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like any other owner. Therefore in order to prevent alienation 
and waste, the Insolvency Court is empowered under sec 21 (2) to 
order attachment by actual seizure of the whole or any part of 
the property "m the posiession or under the control of the debtor" 
provided the conditions laid down m rhe Provi'o obtain But 
these powers of attachment are limited to the position before 
adjudication and they are as wide as powers of attachment 
conferred upon a Civil Court under the Code of Civil Procedure 
After adjudication the position changes entirely Under sec 28(2) 
the whole of the insolvent’s property immediitely vests in the 
Court in the receiver, and when there is no receiver, the Court 
IS invested with all the rights and is authorised to exercise all the 
powers conferred on receiver by the Act under s 58 One of 
these rights is the right to actual physical possession of the insol- 
vent’s property by the receiver, and in order to enforce that right 
the Court is empowered under s 56 (3) to remove any person 
who IS m possession or custody of the insolvent’s property from 
such possession or custody subject to the Proviso of that section, 
Mt Jasodabat v. Firm SKrikishan Rad/iafcisfian, 1939 AIR (N) 10, 

Clause (1), Security for appearance. 

Section 21 gives pow'er to the Court to secure the debtor’s due 
attendance at the hearing either by taking security from him or by 
issuing a warrant with or without bail and directing that he be 
detained in ‘he civil prison until the disposal of the petition, 
Sassoon v. Kissen Chond, 30 P L R 1910 It is for the Judge to 
determine whether the security is sufficient, In tfic matter of Bhuban 
Mohan Bose, 15 W.R 571 The obligation of the surety is di«- 
charged on the debtor's death, Krishnan Naivar v, Ittnnan Naoar, 
24 Mad. 637, Nabmv. jMnmnyoy, 40 Cal 50 17C\VN 1241. 
Where security for appearance of the debtor was given, the insol- 
vency petition dismissed, and the surety faded to produce the 
debtor when called upon, the security money cannot be forfeited 
to Government but should be paid to the decree-holder, Basanti 
Lai V. Cheddi Sm-j/i, 39 Cal. 1048 16 C W,N 664, Where money 
is deposited in Court by the debtor during the pendency of insol- 
vency proceedings against him, it ought to be kept m Court and 
the petitioning creditor should not be allowed to withdraw it 
during continuance of insolvency proceedings If the debtor is 
adjudicated insolvent the money will be available for the benefit of 
the whole body of creditors If, on the other hand, the application 
is dismissed the money may be paid to a particular creditor with 
the consent of the debtor or the creditor may file a suit and get an 
att.ichment of the money before it is paid to the debtor, fCo Maung 
G)i \ . P. L \I. Cfictcjar Firm, 1929 A.I.R. (R.) 338 

Stamp duty payable on the Security Bond. 

On a reference under s. 57 of the Indian Stamp Act by the 
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of Re\enue t Full Bench of the Madns Hiph Court has 
held m A(j»luclccr\ Mu Inrja Lnbbni ILR (1938) M 460 1938 
MWN 190 47 LW 154 (1938) I MLJ 159 174 I C 587 1938 
AIR (M ) 262 that a security bond (or Rs 4 500 executed by two 
sureties m pursuance of an order of subordinate judge under s 21 
(1) of the ProMncial InsoKency Act m fa\our of the sheristadar of 
that Court by hypothccatinp: also immovable property and binding 
themselves to the ihenstaJar that the insolvent would attend when 
called upon should bv stamped under article 40 Schedule I and 
not under art cle 57 Scncdule I of the Indian Stamp Act 
Remedy against the surety 

Under the old Civ il Procedure Code (section 336) a covenant 
by a surety was enforceable by an ilUoii within 3 years from the 
date of his failure to produce the insolvent when required by the 
Court Mir Ansar A/i v Guru C/iaran 16 All 37 But under 
section Ha of ihe new CPC 1908 no suit is necessary the 
covenant may b* enforced against him m the manner provided 
for the execution of decrees Clause (I) of th s section should be 
read with section 55 (4) of the C P Code 1908 The assignee 
of the security bond to a District Judg for the production 
of an insolvent when tailed upon to appear is entitled to take an 
action upon that bon 1 CopinaA Ch itid/iiin \ Bino lilal Rai Chau 
dhun 31 Cal 162 

Clause (2) Attachment by actual serure 

In Hasmat Bibee v B/iaguan Das 36 All 65 it was held that 
an ord r f a rjeh iicnt of the prop rty of the insolvent made before 
the order af adjudu ton must bt made according to the provi 
sions oftheCvil Prccedi e Code 1908 (Orders and 38) The 
Courts in laJia as n England may cause a debtor tube arrested 
and any I ooks papers money and goods m bis po session to be 
sei d f there is probable reason for behev mg that he has ab«con 
ded or is about to abscond with a view to avoihng payment of 
the debt in respect of which the bankruptcy notice was issued or 
if after presentation of a petition by or aga n<t him there is probable 
cause for believing that he is about to remov e to prevent or delay 
possession being taken by the official receiver or tiaat he has 
concealed or is aboiu to conceal or dest-oy any of his goods or 
books of ».ccount documents vvr tings which might be of use to 
hi» creditors in the course of h s bankruptcy or if after service 
of a petition on h m ht removes any goods in his possession 
without the le^ve of the receiver Sec 'ection 23 (I) (a) (b) (c) 
of the Binkruptcy Act 1914 The power given to the Court by 
sec 21 to attach any property of the debtor by actual sei ure is 
intended to prevent the debtor from making away with what is 
his property— documents and books of account which might be 
used against him— property that he might run away with and take 
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away out of the reach of the creditors Where, therefore, on the 
application of a creditor, the Court ordered the attachment of a 
certain house not included by the debtor in his assets and claimed 
by the wife of the debtor as her own property before any adjudi 
cation into the claim by the wife had been made, it was held that 
the order of attachment should be set aside, Srimau Mrmalini Dasst 
V HanharDe, 59 Cal 1338 36C\VN 741 56 CL] 307 Under 
this section the Receiver has no power to cause an attachment by 
actual seizure vvithout an order of the Court 

Attachment by Prohibition and Injunctions. 

S 21 Ins Act prescribes mimm proceedings against the debtor 
including attachment by prohibition and injunction The Insol- 
vency Court IS empowered to issue such processes as prohibition 
and injunction S A Santiago v Emperor 166 I C 303 1936 

AIR (N)237 

Attachment of books of account. 

Books of account are not attachable under section 60, C P C , 
1908, but under the Insolvency Act books o^ account have been 
made attachable and they have been exempted from the particulars 
mentioned in section 60, CPC, 1908 

Property exempted from attachment. 

For properties exempted from attachment and sale in execu- 
tion of a decree under the Civil Procedure Code, 1908, or any 
other enactment for the time being m force vide Notes under secs 

2 (d). 13 (e) and 28 (2) 

Nature of the attachment by the Insolvency Court. 

The Provincial Insolvency Act lays down no procedure to be 
followed when effecting an attachment According to sec 5, there 
fore, the Court must follow the same procedure as it would do m 
the exercise of its original civil junsdiction and must also exercise 
the same powers Now an attachment under sec 21 cl (2) is strictly 
analogous to an attachment before judgment effected under Or 38, 
rr, 5 12, C. P C , 1908 According to Or 38, r 8, C P C claim may 
be preferred to property attached before judgment, and the Court 
Is, thereupon, bound to investigate such claims m the manner 
provided for the investigmon of claims to property attached m 
execution of a decree for payment of money Hasmat Bibee v 
B/iflguan Das, 36 All 65 , Manalc C/ianJ v Ibmhim, 62 I C 307, S 
21 (2) contemplates an attachment analogous to attachment before 
judgment and the prov istons of the Code of Civil Procedure, apply 
to such attachments by virtue of provisions of s 5 of the Provin- 
cial Insoh ency Act Pfltit roban Dau \ Hariihadan Nandi, ILR 
(1933) I C 245 66 CL] 61 1938 A 1 R {C ) 182 
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Clause (3), Interim arrest. 

The Court may order a warrant to issue for the arrest of the 
deb*-or if the Court is satisfied by affidavit or otherwise that “the 
debtor, uith intent to deieat or delay his creditors or to avoid any 
process of the Court, has ab<conded or departed or is about to 
abscond or depart from the local limits of the jurisdiction of the 
Court or has failed to disclose or has concealed destroyed, trans 
ferred or removed from such limits, or is about to conceal, destroy, 
transferor remove from such limits, any documents likely to be 
of use to his creditors in the course of the hearing or any part of 
his property other than such particulars as aforesaid ” The power 
to issue a warrant extends to the case of a debtor who has abscon- 
ded before the issue of a notice or the presentation of a petition 
R V Northalerton County Court Judge, (1898) 2 QB 680 Wheri 
the Court has only ordered the debtor to appear in Court to 
answer tl ' ‘ ' n. the penalty for his not 

appearing the absence of the msol- 

vert, the ' warrant for the arrest of 

the debtor Such order cannot be deemed to be under clause (1) 
It can only be passed under clause (3), section 21 Amor Smefi v 
Imperial Bank of India 1929 AIR (L) 808 

Proviso. 

Condition precedent to the issue of processes of (i) attachment 
(u) injunction, (ui) prohibition and (iv) warrant of arrest by the 
Insolvency Court is that it «hould be satisfied by affidavit or other- 
wise that the debtor with intent to defeat or delay his creditors 
or to avoid any process of the Court has absconded or has 
departed from the local limits of the jurisdiction of the Court or 
is about to abscond or to depart from such Lmits or is remaining 
outside them, or has failed to disclose or has concealed, destroyed, 
transferred or removed from such limits or is about to conceal' 
destroy, transfer or remove from such limits any documents likely 
to be ot use to his creditors or any part of his property The proviso 
to sec 21 requires that there mu«t be «omething to show that the 
Court was satisfied as to any of the things mentioned m the 
proviso upon materials upon which the Court could properly form 
an opinion as to whether the necessary conditions precedent to 
the making of the order under «iection 21 w ere present or not 

Where a creditor filed an ipphcation, unsupported by an affi- 
davit, nominally under the provisions sec 20, but really to 
get an order under sec 21 praying for the appointment of an 
interim receiv er of not only the properties of the debtor but aho 
the properties which were suppos^ to be his and for directing 
him to take immediate possession thereof, and the Court ordered 
accordingly and the Official Receiver went and took possession 
of a shop which stood in the name of md wKtrV. uiy 



206 


THE PROVINCIAL INSOLVENCY ACT 


[S. 22 


carried on by somebody quite different from the debtor, though 
he protested and set up t claim to be the owner of the shop and 
contended thit the property had nothing to do with the insolvent, 
It was held that the conditions required by sec 21 and the proviso 
to It had never been fulfilled and nomiterials had been placed 
before the Court It was also held that the Receu er should have 
stayed his hands until the question whether or not the shop was 
the property of the debtor had been determined by the Court 
after an investigation The order of the Court in so far as it 
purported or was assumed to authorise the. receiver to take posses 
sion of the shop of a thud party was held to he illegal and ultra 
tires Putit Paban Daw v Harisadhan Nandi I L F (1938) ’C 245 
66CL3 61 176 IC 437 1938 A I R (C) 182 

22. The debtor shall on the making of an order 
D«,., of Debtor, ndmittmg the pennon produce all books 
of account, and shall at any time thereafter 
give such m\cntones of his property, and such lists of his 
creditors and debtors and of the debts due to and from 
them respectively, submit to such examination m respect 
of his property or his creditors attend at such times before 
the Court or receiver, execute such instruments, and 
generally do all such acts and things in relation to his 
property as may be required by the Court or recener, or 
as may be prcscrided 


Review 

This correeponds to sec 33 (I) (2) of the Presidency Towns 
Insolvency Act and s“c 43 (1) of Act III of 1907 with the 
difference that under sec 43 (I) of the Act III of 1907 every debtor 
after the order of adjudication as a matter of course and before 
the order of adjudication if so required by the Court, was bound 
to produce his books of accounts, etc but under the present 
section the receiv ing order being at once passed on the presentation 
of the application of the debtor he is required to comply with 
_ j .u _ time of the presentation 

IS thus explained in the Notes 
s imposed on the debtor by 
soon as the Court has made 
an oruer imuei see u; it desirable to make this clear 

It IS difficult to see how the debtor can be under any obligation 
to assist in the distribution of his property unless he is adjudicated 
an insolvent It is proposed therefore to amend the concluding 
part of subsection (1) ami to relegate to a separate sutvscccion 
the provisions which impose on the debtor the duty of aiding m 
the distribution of his property ” Sir Gvorge Lowndes m intro 
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ducintj the Bill -xlso observed The next point I should like to 
refer to is the penal provisions of the Act Section 43 of the 
existing Act is lacking m precision and clearly wants remodelling 
Its form has led to many difficulties and we therefore propose to 
re cast it again resorting to the model of the Presidency Tow ns 
Insolvency Act which seems to us to be better I sohuld like to 
say m this connection that the ideal state of affairs would un 
doubtedly be that an Insolvency Act should itself deal only with 
what 1 may call the sptcifll offences under the Act such as refusal 
or neglect to comply with orders of the Court or statutory 
requirements 

Duties of the debtor before adjudication 

Section 22 deals with the duties of the debtor on admission of 
his petition and before the order of adjudication while section 
28 (1) deals with the duties of the debtor after the order of 
adjudication The question often arises whether the duties men 
tioned in this section arc imposed upon the debtor on admission 
of a creditor s petition for his adjudication The section has no 
application to a creditor s petition inasmuch as the debtor cannot 
possibly be aware of the admission of a creditors petition until 
notices thereof have been served on him under sec 19 (3) It 
cannot therefore be said that the dunes of the debtor arise on 
the making of an order admitting the petition of which he has 
no knowledge Besides as has been observed m Notes on clauses 
(cited supra) It is difficult to sec how the debtor can be under any 
obligation to assist m the distribution of his property unless he is 
adjudged an insolvent 

The first part of sec 22 which requires the debtor to produce all 
books of account on the making of an order admitting the petition 
does not apply to cases w here the petition IS a creditors But the 
second part which requires him to do all such thm„s as he may 
be required to do at any time thereafter applies to cases of both 
debtor s and creditor s petitions and to all stages of the proceedings 
following tlie admission of the petition even after the order of 
adjudication The second part tovers a requis cion to produce 
account books Akhoy C/umd Bcgii in \ TItc fcm/>cror 61 Cal 537 
3S C W N 642 1934 AIR (C ) 409 When the creditor of a 

person applies to -’djiid cate him as an in<oKent It IS unfair on the 
part of the Court to order the debtor m cver^ case to file inventories 
of his propertv and list of debts due from him to others vaithout 
the petitioning creditor having first established his ri„ht to present 
the petition as it ma\ lead to the failure the business of an 
ocher\vi«c solvent person by being forced to di clo'e his property 
and his creditors and the debts due to them on the petition of 
a person who IS not reall> ht> creditor but is intmicalh disposed'’ 
towards him and has presented a fals- petition In the ab'ence 



20S 


THE PROVINCIAL INSOLVENCY ACT 


tS 22 

of circumstances justifying such an order the Court should proceed 
und“r section 24 Provincial Insolvency Act by calling on the 
petitioning creditor to establish his right to present a petition 
before taking any other action against the debtor Gunesh Das \ 
Khilandaram, 119 I C 753 1929 A I R (L) 636 Accordingly it has 
been held m S A Santiago \ fcmperor 166 I C 303 1936 AIR (N) 
237 that the debtor is not liable under a 22 for failure to comply 
with the processes of prohibitions injunction issued by an Insol 
vency Court on a cr..ditor s petition at least until he has due 
notice of the same under s 19 (3) of the Act And it has also 
been held in Ramasuamj Gotmden v Emperor 1935 MWN 919 
that unlcij and until the Court or the Official Receiver issues 
orders to the insolvent in person that he has been actually adjudi 
cated insolvent on a creditors petition it is impossible to hold 
that the insolvent must carry out the duties imposed on him by 
s 22 at the pain of being punished if he does not do so otherwise 
the insolvent cannot be said uilfndy to fail to performs these duties 
under s 69 (a) of the Act 

The first duty of the debtor after a receiving order has been 
made against him is to attend on the official receiver at his office 
immediately after the service of the order The official receiver 
must ascertain his affairs from a personal interview with the debtor 
and furnish lum with instructions for the preparation of his 
statement of affairs The debtor must give such inventories of 
his properties such list of his creditors and debtors submit to such 
examination and gi\e such information as the official receiver may 
require and also give a list of debts due to and from him and 
do all other things that may be required of him by the official 
receiver Isee sec 22 (2) of the Bankruptcy Act] On the request of 
the receiver he must furnish tradm^ and profit and loss accounts 
and a cash and goods account for such period not exceeding two 
years from the date of the receiving order as the receiver shall 
specify or for a longer period Rc Cronmire Expanc Cronmire (1894) 
2 Q B 246 The InsoK ency Court has power to direct the insolvent 
to appear for his examination touching his estate effects and 
dealings although he resides more than two hundred miles away 
from the court house In Re hJaoraji Sarabji 33 Bom 462 

Court’s discretion to call for accounts, etc 


As under sec 21 the Court is given discretion to make an order 
for security at the time of or after admitting the petition so under 
sec 22 the Court may at any time after admitting the petition 
demand an inventory of the debtors property and lists of his 
creditors and debtors and of the debts due to and from them The 
matter is entirely m the discretion of the Court and the High Court 
should not In second appeal interfere with that discretion S R 
Darrali v Fatal Afimeil, 93 I C 903 (1926) AIR (L ) 360 
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Production of books of account 

Books of account are required to be produced by the debtor more 
for the purposes of administration than for the purposes of adjudi 
cation The only things that are necessary to be decided before 
adjudication arc as has been observed in \ Gopi Krishna 

15CWN 990 and Jeer V Rangasunmi 36 Mad 402 whether the 
debtor is entitled to present the petition and the debtor has com 
mitted the alleged acts of insolvency In In the matter o Veethaldas 
KaUdas 9IC 632 it was held that the fact that the applicant has 
not kept his accounts regularly is a matter which may be considered 
when he applies for discharge — it is not relevent to the order of 
adjudication Failure on the part of the debtor to produce books 
of account does not stand in the way of the Court in believing 
primfl facie that the debtor is not able to pay his debts In Jogendra 
Nath Saha V Rai Kishori Dasi 59 Cal 1279 55CLJ 356 36 CWN 
698 Rankin CJ in disposing of the argument tij whereas under 
section 22 the debtors ought to have produced their books of 
account on the making of the order admitting the petition the 
debtors had not satisfactorily exphmed how they came to be as 
they said unable to produce the books for three certain years 
observed I cannot find fronr begintng to end that the District 
Judge had any pnmti facie difficulty in inferring that these pepole 
were umble to pay their debts But he thought that the books 
would show when they became unable to pay their debts and that 
they would show when they first became unable to pay their debts 
It appears that the insolvent suffered an attachment in 1334 B S and 
that they have been trying to w nd up their business ever since and 
It IS said that they are only now carrying on a very small trade just 
enough to keep themselves and their family in existence it is 
perfectly obvious that this is a case where an adjudication order 
should be made In these appeals we will make the adjudication 
order here 

Consequences of refusal or neglect to comply 

Though it IS obligatorv on the debtor to produce all books of 
account and give invento les of h s properties etc it does not 
follow that non complnncc w ith the orders of the Court to the 
^bol e effecC means dfsm s-fal of hi? vppbcje/on for insch ency 
An order for discovery mide under sec 36 of the Presidency Towns 
Insolvency Act may if di obeyed involve the person concerned 
in grave consequences Wilful disobedience of such an order may 
I e followed by an order of commitment for contempt of Court 
as happened m the case of Origami v D sikachary 36 M LJ 461 
Under vec 69 of the Prov incial Insolvency Act V of 1920 it is an 
offence if a debtor whether before or after the making of an order 
of adjudication wilfully fails to perform the duties imposed upon 
him under sec 22 and renders hmj«elf liable to imprisonment w htch 

14 
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may extend to one year In mcw of such possibilities the Court 
should act with great caution ani afford all possible facilities to 
the person concerned to satisfy the Court that at the time of the 
order the books were either not in existence or were not under 
his control SfiukKIal \ Of^cal Assignee Calcutta 34 CLJ 351 
When after the adjudication of a person as an insolvent on a 
creditor s petition he is required to produce his books of account 
and he fails to do so he commits an offence under sec 69 (a) of 
the Provincial Insolvency Act and not under sec 69 (b) The 
Court cannot convict a person under sec 69 (b) on a charge framed 
under sec 69 (a) Having regard to the expression w ilfully m 
sec 69 (a) of the Provincial Insolvency Act a person charged with 
failure to produce account books cannot be convicted unless it is 
proved tlaat the books u ere in his possession or power to produce 
Akhoy Chand Beguani v Tbe Emperor 61 Cal 537 38 C W N 
642 1934 AIR (C ) 409 

23 (i) At the time of making in order admitting 

of debtor jhe P«itlon or at any subsequent t.me 
before adjudication the Court may, ir 
the debtor is under arrest or imprisonment in execution of 
the decree of any Court for the payment of money, order 
his release on such terms as to security as may be reasona 
ble and necessary 

( 2 ) The Court may at any time order any person who 
has been released under this section to be re arrested and 
re committed to the custody from which he was released 

( 3 ) At the time of making any order under this 
section the Court shall record in writing its reasons 
therefor 

Review 

This section is new and is intended to afford relief and protec 
non to the debtor before adjudication from arrest or imprisonment 
for debts prov'ible under bankruptcy while sec 31 is intended to 
afford rel ef and protection to the debtor after adjudicanon The 
reasons for the introduction of this new section are to be found 
m the following extracts from Sir George Lowndes speech — The 
mam defect in the old Act was that it lent itself very largely to 
the devices of dishonest debtors I will pursue for a moment the 

, j 1 u* cu, i^j 3 petition and if m jail 

the existing Act and he is 
I again That is sufficient for 
)t want to pay hts debts all 
he wishes is to escape the penalty of jail This section should 
be read with see 55 (4) of the CPC 1903 
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Application of the section. 

As this section is intended for the release of the debtor before 
adjudication it contemplates the admission of a petition by the 
debtor for his adjudication A debtor who is unable to pay his 
debts and who is under arrest or imprisonment m execution of 
the decree of any Court for payment of money and has presented 
an application for his adjudication comes within the jurisdiction 
of the insolvency laws and IS entitled to the protection under sec 
23 Though the word petition’ is used in the section without 
any qualifying word as to whether it refers to a petition by a creditor 
or by the debtor it is clear that it cannot refer to a creditor s 
petition because in a creditor’s petition for adjudication of a debtor 
the Court has no jurisdiction over the latter until he is adjudged 
an insolvent on proof of the acts of insolvency alleged by the 
creditor to have been committed by him A debtor is entitled to 
an order of adjudication on the presentation of a petition for 
insoKency and the jurisdiction of the insolvency Court arises from 
the admission of his petition for adjudication It is otheravise m 
the case of a creditor s petition A creditor s petition is liable to 
be dismissed if the Court is not satisfied as to his right to present 
the petition It therefore follows that on a creditor’s petition 
for his adjudication a debtor though under arrest or imprisonment, 
IS not entitled to present an application for his mtenm protection 
until he IS adjudicated or until he comes within the junsdiction of 
the Insolvency Court by expressing his willingness to be so adjudged 

Automatic interim protection under English law. 

Blackstonc in his Commentaries on the Laws of England” 
says that b ’ ’ when a debtor 

cannot piy the persons to 

whom he cannot obtain 

satisfaction of their claims the State m certain circumstances takes 
possession of his property by an officer appointed for the purpose, 
and such property is realised and distributed in equal proportions 
amongst the persons to whom the debtor owes money or has 
Incurred pecuniary liabilities The debtor at the same time obtains 
pToiection from legal proceedings by the persons to whom he has 
incurred debts or UabtUties subject to certain clearly defined 
exception*!’ Under the English Bankrup’-cy Act, a recen ing order 
IS made on the presentation of a bankruptcy petition (sec 3) and 
on the making of a reccning order the official recencr takes 
possession of the property of the debtor and thereafter no creditor 
to whom the debtor was indebted in respect of any debt provable 
m bankruptcy had any remedy against the property or person ■■ 
the debtor in respect of the debt (sec 7) In earlier English ^ " 
on bankruptcy the creditor vs as the only party vvho‘e interests 
consulted and cv en the complete realisation of the estate and 
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equitable division were made secondary object compared to the 
infliction of punishment on the debtor while he was to be stripped 
of all his property no provision was made for affording him even 
temporary freedom and protection after his surrender of everything 
But at length it appeared harsh to stnp a man of all his resources 
without relieving at the same t me from his difficulties and by the 
Statute of Queen Anne (4 Anne) for the first time it was provided 
that a bankrupt who had been compelled to surrender the whole of 
his assets and had in all matters conformed to the law of ban 
kruptcy should be entitled to his lischarge from all further liability 
for the debts theretofore contracted 

No automatic interim protection under Indian law 

The Indian law of Insolvency which is mainly based upon the 
English Bankruptcy Ac^ differs in this respect from the English law 
and under It the debtor 15 not entitled to get his automatic release 
from arrest or imprisonment on the presentation of the petition but 
It IS made to depend upon the discretion of the Court on his 
making an application for that purpose The practice of leaving 
a man to the mercy of his creditors who with a view of extracting 
money from him gets him locked up m jail after he has voluntarily 
placed the whole of his property at the disposil of his creditors is 
a practice which cannot be too stronglY reprehended Satishchanelro 
Adcly V Firm of Rajnaram and Rasitdal Pakhra 12 Ind Cas 60 

Protection on arrest or imprisonment only 

The section contemplates release of a debtor at the time of admis 
sion of petition if he is already under arrest but there is no express 
provision m the Act empowering the Courts to grant interim protec 
tion m anticipation of arrest pending the order of adjudication 
Sec 31 deals with application for protection only after the order 
of adjudication IS made The only other provision which deals 
expressly with what may be called protection before adjudication is 
sec 23 The condition under which the Provincial Insolvency Act 
allows the Court to interfere between an insolvent and his judg 
ment creditors before idjudication is where a decree holder has 
arrested him An insolvent is not entitled to make an application 
under the Act for protection before he is adjudicated unless he has 
been arrested Smnasuami v Afigi Goundfln 47 M L J 530 (1924) 
MWN 836 80 I C 938 1924 AIR (Mad) 893 In Ghnnashem 
das Khfltiimal v The Manager Encumbered Bsiatcs 99 1 C 930 (1927) 
AIR (S ) 123 It has been held that an Insolvency Court cannot 
under the provisions of sec 23 of the Provincial Insolvency Act grant 
a person an interim order of protection before he is adjudicated an 
irisolvcnt if he is not under arrest in execution of a decree of any 
Court for payment of money The condition precedent to an order 
under sec 23 is that the debtor must be under arrest or detention 
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m execution of t/ie decree of any Court for the fiajment of money A peti 
tioner cannot be said to be under arrest if he has been released after 
arrest on account of the decree holder s failure to pay the subsistence 
mone\ or for any other reason and the proceedings having been 
dropped The facts must clearly show that at the time he puts m 
his application he must be suffering under the duress of Court and 
liable to be attested in a proceeding still pending against him 
though he might be released on furnishing security for his appea 
ranee Jiimai \ Ka-im All 25 All 204 In feuraj K./iariualci \ Lai 
bhai Kahanbhai 30 CWN 834 96 IC 131 (1926) AIR (C) 
lOII Page J held that there is no provision m the Provincial 
Insolvency Act m respect of protection orders to prevent the arrest 
of a petitioner pending the hearing of a petition of insolvency and 
Cuming J held that the Provincial Insolvency Act has specially 
laid down that m such a case as the present one (ir where the 
petitioner applies to be declared an insolvent and asks the Court 
that pending the decision of his application to be adjudicated an 
insolvent he should be protected against arrest at the instance of 
creditors) protection cannot be granted 

Ho inherent power to grant protection m 
anticipation of arrest 

The question IS in the absence of any express legislation whether the 
Court can be presumed to be tntested tmh the power of granting interim 
protection to a debtor in anticipation o Ais arrest or imprisonment m 
execution of any decree pending the order of adjudication if it thinks 
necessary to do so in the interest of creditors In Abdul Rajah v 
Basiruddin Ahmed 14 CWH 5^ 11 CL) 435 a case decided 

under the old Act the Calcutta High Court held that although there 
IS no express provision on this subject the Court in the first instance 
js well as the Appellate Court is competant to make an order for 
ad interim protection of the appellant and for the appointment of a 
receiver pending the order of adjudication and during the pendency 
of the appeal In Vaflagati Qoundan v Ramano Goundnn 47 M L) 703 
a case decided under the present Act the appellant who had filed 
an application for an adjudication as an insolvent applied for interim 
protection and his application was rejected by the District Judge 
There was an appeal and m appeal the High Court held following 
Abdul Rajah \ Baiiruddin 14 CWN 566 that the District Judge 
has inherent powers under sec 5 to grant the appellant the protec 
tion he claimed 

InJeuraj Khareualla \ Laibhai KaKanbhai 30 C \V N 834 96 
IC 131 (1926) AIR (C) 1011 the question whether or nor a 

Court has m its inherent powers the povver to grant ad mtenm pro 
teetton w as not decided Cummg j in delivering the ' 
said Without diJ uss n" whether or not a Court has in its inh 
powers the power to grant nJ in enm protection it is quite clear 
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the Provincial Insolvency Act has specifically laid down that in 
such a case as the present one prottcaon cannot be granted ^d 
Page ] avoided the question by say ng that even if the Court has 
jurisdiction to make an order of this description in the exercise 
Its inherent powers having regard to the express provisions with 
relation to protection orders and release from arrest set out in the 
Provincial Insolvency Act (as to uhch I desire to resene m> opinion) 
the fact that the lower Court has not passed an ad interim protec 
tion order in the exercise of its inherent powers m may opinion 
does not bring the order in question within the ambit of sec 115 
CPC 

In Paran Chandra Sen v Blackuood and Blue] u.ood & Co 
36 C W N 345 it was held that the Provincial Insolvency Act 
of 1920 makes no provision for ad interim protection pending 
the hearing of an application fo adjudication and therefore there 
can also be no protection pending the hearing of an appeal against 
an order refusing adjudication In Mariam Bii?i v A E Motala 
10 Rang 71 1932 AIR (Rang) 51 it has been held that 

under the Provincial Insolvency Act the Court has no power to 
issue a protection order before adjudication The Court may 
under sec 23 release the debtor only if he is under actual 
arrest or imprisonment m execution of a money decree 
Protection order can only be passed after an order of adjudication 
has been passed Consequently where the Court orders that the 
applicant debtor be protected from bein.^ arrested m execution 
of 8 decree or detained in prison for any debt pending the disposal 
of the application to be declared insolvent it is a pure nullity So 
also m Tara Chflnd v JauaharMal 131 1C 20S 1931 AIR (Lah ) 
121 It has been laid down that an application under sec 23 cm be 
made by a debtor after his arrest and not before it 

There is no inherent jurisdiction for the Insolvency Court under 
sec 5 to pass a protection order or an order protecting the alleged 
insolvent from irrest and imprisonment m execution of a money 
decree otherwise than the provisions of section 23 and 31 Pending 
an application for adjudication if warrant for arrest of the illeged 
msolvent is issued m execution of a monev decree but no actual 
arrest is effected and an application is filed by mm m the Insolvency 
Court for an order of protection it is held that neither sec 23 nor 
sec 31 applies to the case and the Court has no inherent junsdic 
tion to pass the protection order under sec 5 Gfiulam Saruar v Gant 
Ptara 1934 A I R (L)1I3 In view of the above authorities it is 
no longer possible to contend that the Court has inherent power to 
grant interim protection to i debtor in anticipation of his arrest 

Order of release is discretionary 

The provision under sec 23 is n temporary procedure pending 
the adjudication order and final protection under sec 31 Sec 23 is 
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not mand-\tor> and the judge is not bound on admitting the petition 
for insolvency to release the petitioner who has been arrested on 
security But the Court is bound to give reasons under cl (3) when 
It rejects hts petition for protection Nnnd Lall v J^athal Sunnas 3 
Patna 443 83 Ind Cas 877 (1924) A I R (Patna) 559 

Nature of protection under sec 23 

It will be noticed that the protection granted under the section 
IS a special protection as opposed to a general order of protection 
pending the order of adjudication If the debtor is under arrest or 
imprisonment in execution of a decree of any Court for the payment 
of money order of his release from arrest or imprisonment m 
execution of that decree does not prevent his arrest or imprison 
ment in execution of other decrees for payment of money pending 
the order of adjudication This section does not authorise a Court 
to pass a general interim order but merely to release a debtor who is 
already under arrest in execution of i decree Ghuns/iamdos K/ianimnl 
\ The Mnnagcr Encumbered Eswtes 99 1 C 930 1927 AIR 

(S) 123 

Protection — its extent 

(1) In respect of alimony The protection can only be afforded in 
respect of a debt or liability which is provable under the Act Thus 
obligation to make payment of alimony is not a debt or liability 
which IS provable under the Act and therefore orders for the 
payment of arrears of alimony may be made and enforced inspire of 
the receiving order Linton \ Lmion (1885) 15 QBD 239 Re 
Hflukms Exparce Hawkins (1894) IQB 25 The protection which 
the Insolvency Act extends to a debtor against his arrest or attach 
ment or sale of his property can only be enjoyed by him in respect 
of debts provable under sec 34 and not otherwise Hira Lol v Twisi 
Rnm 80 1 C 946 

(2) In respect of mainiemince under $tc 488 Cr P C Though in 

In the matter ofTokce Bibt v Abdid K/ian 5 Cal 536 it was held that 
arrears of maintenance included in the schedule filed by the insolvent 
are a debt or liability within the Insolvency Act and an insolvent 
who has received a protection order is not liable to arrest or im 
prisonment in respect of such m In Application by Fannamnall 
Htinanmall 35 Ind Cas 541 it vx as held that maintenance order to 
a w ifc by a decree IS not a debt provable under the Insolvency Act 
In Marum Bibi V A E Mora/a 10 Rang 71 1932 AIR (Rang) 

51 It was argued on the authonty of In the matter of Tofeee Bibi \ 
AbJu! Khan supra that the order »or maintenance could not be 
enforced as against a person vvho was an insolvent or who had 
apphe 1 for insolv cncy The High Court held This rulin„ ua 
from 1879 Insolvency m this country v\-as then governed by 
Insolvency Act (II 12 Vict C 21) and under <ec 13 of that * 
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interim protection could be grinted an order uhich could be 
made to apply to all debts and 1 abilities mentioned in the schedule 
including money due under an order for maintenance There is 
no corresponding section in the Pro\ ni.til InsoKencv Act now in 
force and although under English Hw a protection order can be 
given the English law does not apply in this country despite the 
/ 1 . _ 1 _ '’‘‘neril in this country is based on the 

\\ e ha\ t got to Leep withm the pro- 
ency Act The fact tint a husband, 
who is in arrears of maintenance has been adjudicated msoKent 
under sec 27 of the Pro\ incial InsoKency Act V of 1920 is con 
elusive as long as the order of adjudication stands that he is unable 
to pay the amount due and is not therefore guilty of wilful neglect 
within sec 488 (3) of the Cr P Code Halfhide \ Halfhde 50 Cal 
867 It IS an anomaly that w h le under theProvintnl Insolvency 
Act, the arrear of maintenance ordered under s 488 Cr P Code has 
been held to be not a debt provable in insolvency under the Presi 
dency Towns InsoKency Act it has been held to be a debt provable 
in insolvency and is one in respect of which a protection order 
could be given, In Re Yafiia I L R 1937 Mad 90 

(3) In cose 0 decrees and orders of Retenue coims A revenue 
officer IS not a ‘ Court' and the arrear of land revenue is not the 
amount of a decree It therefore follows that a debtor who is 
under arrest or imprisonment by reason of the order of a revenue 
officer made under the provisions of sec 45 Lower Burma Land 
and Revenue Act is not under arrest or imprisonment m execution 
of the decree of any Court and the provisicn« of «ec (1) have no 
application to the case of such a debtor and the Insolvency Court 
has no jurisdiction to order the release of respondents under that 
section Collector of Ahab v fuw Tim 5 R 80 1928 AIR (R ) 

81 109 I C 145 Where the arrest is not by an order of any 
Court m execution of a decree but by the order of the Manager 
Encumbered Estates, it cannot be said that the arrest or detention 
IS in execution of a decree of any Court for payment of money, 
Ghanashumdoi Khunima! v T/ic Mnnoger kncimbered Estates 

99 I C 930 1927 A I R {S ) 123 

Release on Security 

Where the Court accepts the security furnished by a petitioner 
in insolvency but on objection by the other side finds that it is 
not sufficient, it has inherent jurisdiction to demand fresh security, 
if It is satisfied that the secunty which has already been given is 
not sufficient It is fair to presume m such cases that a fraud 
has been committed on the Court or m any case that the Court 
has acted under a misapprehension m accepting the secunty 

Gulflti \ Hardy. 158 I C 371 1935 A I R (L ) 148 
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Effect of release. 

If a debtor is once released from arrest or imprisonment m exe- 
cution of a decree of my Court for the payment of money, by the 
order under this section he is not liable to be re-arrested a second 
time in execution of the said decree though there is no order to the 
contrary, In the Tnatter o, Balm Chand Dattn, 20 Cal 874, following 
The SecTetary o StfUe v Juclnh, 12 Cal 652 

Sub-sec. (2) ; Re-arrest. 

It should be noted that under this «ub-section there is no bar 
to the released debtor being re-arrested and re-committed by the 
Insolvency Court by \\ ho^e order he has been released In Sellajam- 
ma! \ Perianna Pillai, 1934 M W N ] 144, the first respondent, when 
arrested before judgment, stated that he had properties worth 
nearly Rs 20,000 and debts about Rs 4,500 and got himself released 
About two months after, he filed a petition in insolvency valuing 
his assets at about Rs 11,000 and showing debts amounting to 
nearly Rs 14,000 He was given interim Protection The judgment- 
creditor applied for his re-arrest under sec 23 (2) It was held that 
having regard to the statements made before and after insolvency, 
an order for re-arrest could be made 

24. (i) On the day fixed for the hearing of the 
Proedur. he.„d, P«>'ion. Or any subsequent day to which 
the hearing may be adjourned, the Court 
shall require proof of the following matters, namely — 

(a) that the creditor or the debtor, as the case may 
be, IS entitled to present the petition 
Provided that, where the debtor is the petitioner he 
shall, for the purpose of proving his inability to pay his 
debts, be required to furnish only such proof as to satisfy 
the Court that there arc prinia facie grounds for believing 
the same and the Court, if and when so satisfied, shall not 
be bound to hear any further evidence thereon . 

fb) that the debtor, if he does not appear on a 
pctvtiow preseiwed by a ctedwor, has been 
served w ith notice of the order admitting the 
petition , .and 

(c) that the debtor has committed the act of insol- 
vency alleged against him 

( 2 ^ The Court shall also examine the debtor, if he is 
present, as to his conduct, dealings and property m ’ 
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presence of such creditors as appear at the hearing, and 
the creditors shall have the right to question the debtor 
thereon. 

(3) The Court shall, if sufficient cause is shown, grant 
time to the debtor or to any creditor to produce any evi- 
dence which appears to it to be necessary for the proper 
disposal of the petition. 

(4) A memorandum of the substance of the examina- 
tion of the debtor and of any other oral evidence given 
shall be made by the judge, and shall form part of the 
record of the case. 

Review. 

This IS section 14 of Act III of 1907 with the proviso newly 
added In this section is combined the procedure to be followed 
at the hearing of a creditor’s as well as of a debtor’s petition This 
section corresponds to sec. 13 (2) and 90 (3) of the Presidency 
Towns Insolvency Act. 

Sec. 5 of the Bankruptcy Act, 1914 lays down the procedure 
to be followed at the hearing of a creditor's petition which runs 
thus : cl. (2)— At the hearing, the Court shall require proof of the 
debt of the petitioning creditor, of the service of the petition and 
of the act of bankruptcy, or, if more than one act of bankruptcy 
IS alleged in the petition, of some one of the alleged acts of ban- 
kruptcy, and, if satisfied with the proof, may make a receiving order 
in pursuance of the petition 

Sub-sec. (1) ; What should the Court enquire 
on a creditor’s petition. 

Sec 24 provides that on the day fixed for the hearing of the 
petition or on any subsequent day to which the hearing may be 
adjourned the Court shall require proof (a) that the creditor 
IS entitled to present the petition, and (b) that the debtor has been 
served with notice of the order admitting the petition [m the 
manner laid down in sec. 19 (3), i.e., in the manner provided for 
the service of summons in the C. P. C.l Under section 9 a creditor 
shall not be entitled to present his petition for adjudication of a 
debtor unless (a) the debt owing by the debtor to him amounts to 
five hundred rupees, (b) the debt is a liquidated sum payable either 
immediately or at some certain future time and (c) the act of 
insolvency on which the petition is grounded has occurred within 
three months before the presentation of the petition. 

What the creditor has to prove. 

A creditor has to prove (1) that there exists a relationship of 
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creditor and debtor that is his debt s sub«isting at the time of the 
presentation of the petition ind thnt it is not barred bv limitation 
[tide notes under sec 9 (1)] Ram \ Chandt Prasad 9 O W N 
102 (2) the debt due to him is not less than fix e hundred rupees 

(3) that the sum due to him by the debtor is a liquidated one that 
IS It IS an ascertained sum which can be computed with certainty 
and IS not unascertained like a claim for damages (4) that the 
debtor has committed one or other of the acts of insoKency upon 
which the petition is founded and it has occured within three 
months of the presentation of the petition Besides these the 
creditor has to prove that nonce of the order admitting his petition 
and fixing a date for its heating has been serv ed upon the debtor 

are (1) whether or not 
acts of insoKency) the 
ether they were trans 
fers with intent to defeat or delay creditors and (3) whether the 
transfers made in favour of the creditors within three months of 
the date of presentation of the pennon were with a view to give 
them preference Firm Bm/nath Romeshuar Lai v Atal Prasad 
Kumar 1? P L T 857 168 I C HO 1937 AIR (P) 134 

Proof of debt by a creditor 

Sec 9 (b) seems to show that a debt must be indubltabR due 
but can an Insolvency Court make an enquiry as to a question of 
this nature ^ Sec 24 (I) (a) lavs down that the Court shall require 
proof amongst other matters of the fact that the creditor is entitled 
to present die petition This undoubtedly refers back to Sec 9 Sec 
9 lays down the conditions which entitle a creditor to present a 
petition against a debtor In these is included— there must be 
a debt due to the creditor aggregating not less than Rs 500 There 
fore It is incumbent on the creditor to prove the debt The Act 
IS based on the English Bankruptcy Act Sec 5 (5) of that Act 
provides expressly for an alternative reference of the creditor m 
such circumstances to relief by a regular suit The omission of 
any similar provision from the Indnn Act indicates that the creditor 
must be allowed under sec 24 to prove the debt when the debtor 
denies It Further sec 25 provides for dismissal of the petit on 
on failure of the creditor to prove his right to present it and this 
obviouslv involves the nccessuv of proving that right m order to 
avoid dismissal Therefore an Insolvencv Coi rt will not be 
justified in referring a petitioning creditor to a regular suit to prove 
his debt A K R \1 C T Cfieity Fmn V Moting Aung Biiint 1925 
AIR (Rang) 21 \Miere the insolvent ha\in«’ admitted the debt 
of the petitioner the Court did not consider it ncccs«arv to frame 
an i<sue and call for further proof it is open ro the District Judge 
in appeal to frame an issue on the point and remand the ca<e fo 
evidence thereon if it thought it fit to do so but he is not justifi 
m disn'u<stn}, the petition without emng the petitioner an op 
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tunity to produce proof of his debt Ram Parshad v Rattan Chand, 
148 I C 910 1934 A I R (Lah ) 128 It is not the business of the 
Insolvency Court to see whether or not one of the creditor’s reasons 
in applying for the insolvency of the debtor is to save court fee 
stamp An Insolvency Court cannot decline to adjudicate upon 
the right of a petitioning creditor to present an insolvency petition 
and the existence of such a right involves the fact that some debt 
is due to the creditor It is the duty of the Insolvency Court to 
decide such question There may be cases when having regard to 
the nature of the claims put forward by a creditor the court may 
find It inconvenient to adjudicate his right to be ranked as a 
creditor, but such cannot be said to be the case where there is a 
registered mortgage deed m favour of the creditor Kanshi Ram v 
Harnnm, 129 I C 218 1930 AIR (Lah) 602 Ordinarily where 

a creditor presents an application and the debtor challenges the 
creditor's right to apply, the Insolvency Court will ask for proof 
from the creditor as to hts right and is entitled to go into that 
question But it does not follow therefrom that the Insolvency 
Court must decide every question connected with it or which may 
incidentally arise from it and cannot refer the parties to a regular 
suit m any case, if it is of opinion that a complicated question of 
fact or law arises therein In such cases the Insolvency Court has 
got the discretion to refer the parties to a regular suit even though 
It may be that the question if actually decided by it would have 
the effect of r« judicata, Gopikabai v Chapsi Purshottam I L R 59 
B 161 36 Bom L R 1236 1935 A I R (B), 80 
Proof of act of insolvency. 

The condition precedent to a debtor being adjudicated an 
insolvent on the petition of a creditor IS that the debtor should be 
alleged and proved to have committed one or other of the acts of 
insolv ency set out m sec 6 of the Act It is impossible to accede 
to the view that the mere fact, that a person admits he owes money 
to a creditor and also admits that he is unable there and then 
to pay the amount can possibly be regarded as the commission of 
an act of insolvency as defined by the various clauses in sec 6 For 
reasons which arc not far to seek, the Legislature has defined the 
conditions on the happening of which alone such a petition for 
adjudication can be sustained Adjudicating a person an insolvent 
IS a matter of serious consequences and Courts of law should take 
particular care to see that the provisions of the law are observed 
Strict^ and carefully considered, Vecrn»a Cfietcy v Doraiswami 
RedJiar, 1928 AIR (M ) 393 The mere fact that the debtor is 
unable to pay his debts amounting to more than Rs 500 is insuffi- 
cient to justify an order of adjudication against him because before 

adjudicating a person insolvent the Court has to record a definite 

finding that he Ins committed the act of insolvency as defined m 
sec 6, Jasan Nath v Ram Saran 1929 AIR (L ) 239 A person 



S 24(l)l(a) WHAT THE CREDITOR HAS TO PROVE 221 

cannot be adjudicated an insolvent on the mere ground that his 
assets are less than his liabilities Ma kym Msnmg v Mtitfiaja 
Chctcyar, (1930) AIR (R ) 147 For fuller treatment tide Notes 
under section 9 clause (c) 

Right of a Creditor to contest application by 
another creditor 

When an insolvency petition has been presented by a person 
claiming to be a creditor of the debtor it is open to another 
creditor of the debtor to contest the petition on the ground that 
the petitioner is not a creditor at all For it has been said that 
section 9 provides that a creditor shall not be entitled to present 
an insolvency petition against a debtor unless inter alia the debt 
owing by the debtor amounts to Rs 500 Therefore m order to 
decide the right of the creditor to present the petition under s 24 
it is necessary for the Court to determine whether more than Rs 
500 IS due to him and a person who is admitted to be a creditor and 
who has been summoned to the Court to appear at the date of 
hearing of the petition is necessarily entitled to question the right 
of the petitioning creditor to present the petition Mt C/iand 
Kflurv O^ciaiRcccuer 38PLR 729 163 IC 383 1936 AIR 
(L ) 499 

Proceedings on debtor's petition 

This section lays down the procedure to be followed in hearing 
the petition by and against the debtor for adjudication and the 
evidence that will have to be adduced m each case It follows the 
procedure laid down in sec 15 of the Bankrupcev Act 1914 Accor 
ding to the English practice on a receiving order being made against 
a debtor on the presentntion of the application for insolvency 
a day nnd hour is fixed for the public cxammntton of the debtor 
and the Court orders the debtor to attend the Court on such day 
and at such hour The Court thereupon holds a public sitting on the 
da> appointed for the examination of the debtor and the duty of the 
debtor is to attend and to be examined is to his conduct dealings and 
property The Court miy idjourn the cxaminiticn from time to time 
Any creditor v\ ho has tendered 0 proof may question the debtor it 
his public examination concerning his affairs and the cau«e of his 
failure The Court mi\ put such questions to the debtor is it 
mav think expedient The debtor is examined on oith and his 
dut\ is to answer all such questions is the Court maj put or allow 
to be put to him Such notes of the examination as the Court 
thinks proD*r ire taken down m writing and read over to the 
debtor and signed b> him ind ma\ afterwards be used against him 

\\ hat should the Court enquire on a debtor’s petition 

The scope of enquiry it the hearing of the petition for adjudi 
cition IS very limited In the case of i debtor he is not 
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to present the petition unless (1) he is unable to pny his debts and 
either (2) that his debts all told amount to not less than Rs 500 or 
that he IS under arrest or imprisonment for a money decree or 
(4) an order of attachment in execution of su^h decree has been 
made and is subsisting Vide sec 10 supra Therefore he has a 
Tight to present the petition on the happening of my of the tuo 
events vit (1) that he is unable to pay his debts and (2) that one 
of the three events mentioned m sec 10 (a) (b) (c) has happend 

What the Court should not enquire on a debtor s petition 


(1) Acts o/msohenc^i o/ a debtor That the debtor has com 
mitted an act of insolvency (sec 6) need not be proved m the case 
of a debtor as the presentatiori of a petition by the debtor shall 
be deemed m act of insolvency Vide Explanation to sec 6 supra 

(2) Genuineness of debts Where the petitioner is a debtor 
the Act does not contemplate an elaborate enquiry at the time of 
adjudication into the genuineness or otherwise of the debts 
mentioned by the petitioner m the list of his liabilities Ram Rattan 
V Nathu Ram 109 I C 552 Courts need not go into an elaborate 

enquiry as to the validity of the debts It is sufficient if the Court 
ts satisfied that there are pnma/acie grounds for thinking that the 
debtor is unable to pay his debts Manmdra Natfi Roy v RasiJc Lall 
PakKira 97 I C 463 (1927) AIR (C) 69 In summary enquiry 
It IS not proper to go into the question whether the debts mentioned 
are real debts but the Court has to see whether pnma facie the 
nerson aoolvms to be adjudication insolvent is unable to pay his 
debts Maheih Das V Bbag Smg/i 10 LLJ 493 (1929) AIR (L ) 
49 The mere fact that some of the debts entered in the petition 
are fictitious would not by itself justify an order of dismissal of the 
petition though it could be taken into consideration at the time 
of discharge ind other action could be taken against the petitioner 
if considered advisable ARflh Bakhs/t v Charan Das Daya Das 126 
IC 192 1930 A I R (Lah) 738 If there are pnma facie grounds 

for believing that a person is unable to pay his debts the Court 
should not for the purpose of adjudicating him an insolvent hold 
an enquiry ns to whether some of the debts mentioned in his 
petition are real debts or whether there has been a fraudulent 
conceilment of his property or whether he has transferred his 
property benami to defraud his creditors These are matters to be 
dealt with upon the debtor s application for discharge Sash Bhusan 
Ely V Fam B/msan Bose 37CWN 841 1934 AIR (Cal ) 27 

In the summary enquiry under s 24 it is not proper to go into 
the Questions whether the debts mentioned are real debts but the 
Court has to see whether prima faae t^he person applying to be 
adiudicated insolvent IS unable to pay his debts The mere fact 
that some of the debts entered in the peiuton are fictitious would 
not by itself justify an order of dismissal oi the petition though it 
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can be taken into consideration at the time of discharpe Sadhti 

Ram V ICishori Lfll, 19 L 535 1938 AIR (L ) 490 

(3) Bad /aitfi Under the provisions of the CPC, 1882 (secs 
334-351), a judgment-debtor was required to satisfy the Court of 
his good faith, Gladstone Wyllie \ L/mes C/tandra Chfltt-’rjee, 25 
W R 96 And he was also to satisfy the Court that he came 
within the provisions of section 351, and the burden of proof lay 
on him, Miimta; Hussain v Bnymohan T/iaJcur, 4 Cal 888 Even 
after the passing of Act III of 1907, m Nathumal \ District Judge of 
Benares, 32 All 547, the High Court expressed the opinion that 
the Court should dismiss an insolvency petition by a debtor on 
proof that he has fraudulently transferred part of the property "o 
as to put It out of the reach of his creditors, destroyed his books 
of account and committed the other similar acts of bad faith In 
Shaikh Gholam Rahaman v Shaikh Wahed Ah 16 C W N 859, Justice 
Bret qtuxned ' whether if upon the facts before the Court it is 
clear to the Judge that the debtor applying for insolvency is not an 
insolvent, is he bound to adjudicate him an insolvens It is very 
important to note that the scheme of Act 111 of 1907 differs entirely 
from the scheme of the aforesaid sections of the C P Code which 
relate to insolvency matters Under section 351 of the C P Code 
of 1882, the Court could grant an insolvency application only on 
being satisfied that the debtor had not transferred any part of his 
property with intent to defraud his creditors, and had not con 
tracted debts and given no unfair preference to any of his creditors, 
and had not commuted any other act of bad faith regarding the 
matter of the application Under the Insolvency Act III of 1907, 
these appear to be grounds for refusing an absolute order of dis 
charge under section 44, but not grounds for refusing to make an 
o’der of adjudication, Gimad/ian \ Joynarain 32 All 645 In 
Udaichand Main V Ram Kumar K/iara 15CWN 213 the debtor 
’ * ’ ’ * vent the creditors 

jpplicant concealed 
b> the Court of 

first instance Mookcrjee &. Camduff, JJ , held that ‘it is obvious 
from section 15 (1) that these ore not circumstances which can be 
taken into account by the Court at this stage to determine whether 
the application should be granted or refused It is clear that the 
question whether the debtor has or has not committed acts of 
had faith is to be determined by the Court not at the preliminary 
stage when the order of adjudication has to be made but at the 
final stage when the application is made for final discharge ’ The 
same view has been adopted in Shaikk Saminiddiri v Kadtimovee 
Dijjce, !5 CWN 244 In MokinitUm Sarkar \ The Secretarv, 
HaAil Gramya Kituian Samiit, 57 Ind Cas 977, it has been held 
‘where the requirements of the Provancial Insolvency Act hav 
been complied w ith an order of adjudication should follow almos 
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as a matter of course Whether the debtor has or has not commit 
ted acts of bad faith IS to be determined by the Court not at the 
stage when the order of adjudication is to be made but at the final 
stage when an application is made for an order of dischrage 
The fact that the debtor acts mala fidt and dishonestly m presenting 
insolvency application inasmuch as he includes «ome fictitious 
Items both on the sides of Inbthties and assets is no ground for 
refusing application if it is found that he is unable to pay his debts 
Kaka v Nandoo 125 I C 638 1930 A I R (Lah ) 644 

(4) Abuse of the process o the Court Their Lordships of the 
Judicial Committee of the Privy Council tn Chatraptit Singh Dugar 
V Khartigsing Luchminflram 44 I A 11 44 Cal 535 25 CL] 215 
21CWN 497, observed The dismissal ofChatrapats petition 
by the District Court does not purport to rest on any failure to 
comply with the express terms of the Act What was held was 
' ’ ’ ”• buse of the process of the Court and 

tiably It was on this ground too that 
appeal no other reason is indicated 
aims m Indio alloueU themscUes to be 
influenced by this plea instead of being guided to their decision bji the 
provisions of the Act In clear and diitmct terms the Act entitles the 
debtor to an order of adjudication uhentts conditions are satisfied This 
does not depend upon the Courts discretion but is a statutory right 
and a debtor uho brings himself properly uithin the lerms of the Act is 
not to be deprited of that right on so treacherous a ground as an tibuse 
of the process of the Court It is no ground for the rejection of 
a petition to be declared insolvent filed by the debtor that the 
petitioner may p»rhaps have been guilty of criminal misapproptia 
non m respect of property belonging to one of his creditors 
Jfigannflth \ Gangndutta Dobey 41 All 486 17 A L] 565 

(5) Con'-ealment or fratidident trans ers A debtor is entitled 
to present an application for insolvency if he can show that the 
debts payable by him whether alone or jointly with others amount 
to more than Rs 503 Questions relating to alleged fraudulent 

I transfers by the debtor do not arise at the time he is to be declared 
insolvent but are more appropriately to be determined when the 
question arises for realising his assets Chu’am Hussain \ Ramesuar 
Dfli 99 1 C 524 (1927) AIR (L) 108 Where the petitioner 

IS a debtor the Act does not contemplate an elaborate enquiry at 
the tim“ of adjudication as to the dealings of the petitioner with 
his property such as concealment or fraudulent transfer thereof 
Such matters can and ought to more appropriately he dealt with 
after the adjudication order if any has been passed and the whole 
of the property of the insolvent has vested in the Court or the 
official receiver Rum Rattan v Natfiii Ram 109 1 C 552 It cannot 
be held that the failure to keep account books must ipso acco 
disqualify a man from being declared insolvent A person ha? 
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only to make out a f>rimci facie ense and if there be any fraudulent 
concealment of assets the matter can be f,one into by the Insol 
vency Court later on Gancshi Lai v DuarkaTom 98 I C 900 2? 
PLR 734 1927 AIR (L } 27 

(6) Failure to proJiice books of accounts On a debtor s applica 
tion to be adjudicated insolvent only two questions arise ur 
whether his debts amount to Rs 500 or over and whether he is 
unable to pay his debts These two questions arise under sec 24 
and It IS on consideration and determination of these two points 
that the application of a debtor succeeds or fails The concealment 
of accounts IS not one for which the application can be dismissed 
Sohna Mai v Jeuan Dass 34 PLR 69 142 I C 690 1933 A I R 
(L ) 330 

What the debtor has to prove 

Section 24 does not contemplate a searchinq enquiry when the 
debtor applies to be adjudicated an insolvent Under that «cciion 
only pTimn facu. proof ot his right to present an application has 
to be taken Kaka v NunJoo 125 I C 638 1930 A I R (Lah ) 644 
On a debtor s petition to be adjudicated an insolvent the onus is on 
the debtor to show (1) that on the date of the presentation of the 
petition he was resident wuhm the jurisdiction of the Court to 
which he presented the petition (2) that he was unable to pay his 
debts and (3) that he was entitled to present the petition under 
sec 10(1) Lflksfmii Naram Aiyar V Suiiramania Ai^nr 45MLJ 129 
1923 M W N 328 73 Ind Cas 74 1923 A 1 R (Mad ) 585 A 
petitioner has to prove only that lie t$ unable to pay his debts not that 
he will never be able to pay his debts The fact that the petitioner s 
father and other relations are wealthy and the petitioner would! 
one day succeed to them is no ground for rejecting an application 
to be declared insolvent Ghidam Haidar v Durga Das 99 I C 7 For 
purposes of being declared insolv ent all that an applicant need show 
IS that pnina facie his debts are more than Rs 500 and that he 
IS unable to pay the same The fact that his father is a rich man 
or that his father allows him to cultivate some land is not sufficient 
to show tliat he can pay his debts Tbakiir Singfi \ Hardic Singh 
106 I C 574 1928 A I R (L ) 237 A debtor is entitled to present 
an application for insolvencv if he can show that the debts payable 
bv him whether alone or }Ointl> with others amount to more than 
Rs 500 Ghidam Husain \ KamesuarDus 99 I C 524 1927 A I R 
(L.) 108 Mtdjmqh v luikshmi Di.hi 9? IC 1055 (1927) AIR 
(L ) 95 When a debtor applies to be declared in«oK ent and <how s 
that his as<cts exceed his liabilities he mu t show al«o that b> the 
sale of his intercut or after realisation of his assets a sum would 
not he secured which would enable him to pa> hts debts in full 
Firm \lori Rim Prem Chand V Finn kcu il Ram Dharim Chand ^ 
PUR 46S 1051C56S 9 LL.J 550 192S A I R (L ) ZO'^ / 

15 / 
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Inability to pay debts. 


The allegation of inability to pay the debts is a substantial part 
of the debtor’s chim to be deci ired insolv ent and if that fact is not 
proved he would not be entitled to present a petition, A/ainel»man 
gatfiay Arammai v BalHsami Chitti 1928 M W N 62 1928 AIR 

{M ) 394 The new Act had made no change with regard to what 
was required to be proved before it could be decided that the 
petitioner had a right to present the petition As a matter of fact 
there is no material difference in this respect between Act III of 
1907 and Act V of 1920 Under sec 11 (1) of Act III of 1907 the 
debtor had to state in his petition that he is unable to pay his debts, 
and if either on the face of the proceedings or on a representation 
of the opposing creditor the Court was satisfied that the statement 
was incorrect it could dismiss the petition But if the debtor had 
made a disposal of his property with a view to defraud his creditors 
who might otherwise have been paid then the Court was not 
justified m holding that he was able to pay his debts, but should 
have admitted the petition so that the interest of the creditors 
might be benefited by the special powers given to the Court while 
administering insolvent’s estate Tfic Laxmi Banlc Ld v Ramchondrfl 

"Narayan Apte 46 Bom 75 24 Bom L R 292 

In fCalikitmar Das v Gopifenshna Rai 15 CWN 990, Jenkins, CJ 
observed ‘ section 4 of the Act provides that the presentation 
by the debtor of a petition to be adjudicated an insolvent is an act 
of insolvency, and pnma facie the debtor is entitled to an adjudica 
tion unless some ground is shown for the dismissal of his petition 
The mere fict that the Judge was unable to satisfy himself that 
the petitioner was umble to pay his debts is not such a ground" 
The mere fact that his assets are more than his liabilities will not 
show that he is able to pay his deb»s Jou-alla Nath v Parbatty Bibi, I4 
Cal 691 j u , 

debts lied 

of by a In 

dealing >urt 

should enquire into the Present ot the properties which are 

available for meeting the Ii^ilities oJ the debtor and decide whether 
having regard to proviso (a) to sec 24 the debtor has proved 
inability to pay his debts, Sawc/iandra Addy v Firm o Rajnarain 
Pakfiim 72 Ind Cas 60 , Copal Prosad v Bbaneshuar, 108 1 C 433 
Although a debtor may have assets, which if liquidated, would 
provide sufficient money to discharge his debts, yetifhehasno 
liquid assets wherewith to pay his debts at present, he is not "able 
to pay his debts’’ within the meaning of sec 13 (4) (b) of the 
*" * t a creditor’s petition 

inifal Jahitri 60 Cal 
inalienable land and 
ban his debts The 
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difference between debts nnd assetb on the most fivourable showing 
was not very large It was held that the debts due were cash debts 
and the assets were not immediately realisable and in that sen'e 
the msoKent was unable to pay his debts and should therefore be 
declared insolvent Knrim Bnlchs/i v Gaja Dhari 1934 AIR (Lah ) 
63 Application for adjudication cannot be rejected on the ground 
that the debtor has shortly before applying for adjudication 
transferred his property fictitiously to another if hts debts amount 
to more than Rs 500 and he is in fact unable to pay his debt, 
Keramat Ah v Baidja Nnth 95 IC 297 (1926) AIR (C)955 

Under sec 10 a petitioner has to prove only that he is unable to pay 
his debts The f^act that the petitioner's father and other relations 
are wealthy and that the petitioner would one day succeed to them 
IS no ground for rejecting an application to be declared insolvent, 
Gfut^am Haidar v Diirga Das 98 I C 7 (1927) AIR (L ) 136 

Proviso , Prima facie proof of inability to pay debts 

This proviso is new and the object of it is quite obvious namely, 
that the Court should not and need not at this stage go into an 
elaborate enquiry as to the validity or otherwise of the debts It is 
sufficient if the Court is satisfied that there are puma facie grounds 
for thinking that the debtor is unable to pay his debts Mtinmdra 
Noth Roy Choudhury v Rasik Lai Pakhiro, 97 I C 463 (1926) A I R 
(C ) 69 The object of the proviso is explained m the Statement of 
Objects and Reasons — ‘It is now settled law th\r under the Act 
ns It stands it is not open to the Court to reject the petition of the 
debtor on the ground that the application is an abuse of the law 
While admitting that the object of an insoK ency law is to deal w ith 
all msolvenis whether honest or not and that no applicant w ho is 
m f vet insolvent should be liable to have his petition dismissed in 
limine it seems reasonable that the Court should have discretion as 
to the amount of protection to be afforded to a petitioning debtor 
in each indiv idual case the debtor being required to show that he 
IS in fact unable to pa> hts debts and that he has not concealed his 
propertv These changes in the existing law are effected by the 
amendment” (i c the proviso ncvvlv added) ‘ With reference to 
this addition it has been objected that it will involve preliminary 
enquiry into matters which have to begone into fully at a later 
stage, particularlv if it is alleged that there has been any fraudulent 
concealment or assets To meet this objection we have provided 
that at the stage with which «ec 14 deals puma lacte proof only 
shall be rcqmr^ of the debtor's inability to pay his debts ’ — Select 
Committee Report, dated 24 9 19 

As regards the quantum of evidence to be adduced in proof of 
his inability to pay his debts only so much proof is to be gu cn 
to make out a pnma /j<ie case as is sufficient to satisfy the iud,«e 
the point and not to enter into a detailed examination of his 
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and liabilities and so forth It is necessary to point out m this 
connection that it is not in the j rovmce of the Insolvedcy Court to 
enquire at tins stage as to mnl i /i Ls of the petitioner and as to his 
dealing uithhis property These are proper matters of enquiry 
when an insolvent applies for an order of discharge Under the 
proviso to sec 24 (1) the debtor can b required to furnish only 
proof that there are pnma jtieie grounds for believing his allegation 
as to his inability to pay debt Where the admitted facts were that 
the debtors debts amounted to over Rs 40000 and his assets to 
overRs 51000 but that the properties vv hich constituted his assets 
were under attachment and presumably would be sold under 
pressure and it was accordingly not possible for the debtor to realise 
a fair price it was held though there was a balance of about Rs 
8 000 in the debtor s favour there was sufficient pnma facie proof of 
his inability to pay his debts LukshTntnara>an Ai>ar v Siibramanou 

Ai:yar45MLJ 119 1923 MWN 3’8 73 I C 74 1923 AIR 
(Mad ) 585 

In an application for being adjudicated an insolvent it is not 
necessary in order to establish the petitioner s inability to pay his 
debts to prove that the value of his assets 18 less than his habihoes 
if he satishes the Court that he cannot raise sufficient money to 
meet his liabilities by transfemnt, the whole of his property Ram 
Rattan V Nathu Ram 109 IC 552 Where the insolvent nimself 
has „iven evidence saving that he is unable to pay the debts there 
IS no purpose in closely scrutinising the acts of insolvency Penja 
ktinippan Chawar v An»appa Cfiattiar 2l M L W 52 86 1 C 229 
(1925) AIR (M ) 483 The provisions of secs 10 25 an. intended 
to prevent the abuse of debtors filing their application as a method 
of evading liability of arrest and „etting out of payment of their 
debts A findm„ that a Judge is not satisfied that the appellants are 
unable to pay their debts must be a finding arrived it like any other 
finding by a judicial tribunal in which the reason for so holding is 
stated in such way that it may be checked against the evidence and 
vveif-hed in the balance Matfmra Ram v Baldco Ram 80 Ind Cis 
21 1924 AIR (All) 800 


When a person presents a petition to be adjudicated an insoU ent 
that petition itself is treated as an act of bankruptcy under the 
insolvency law And when he says that his liabilities arc more 
than his assets that must be taken as some evidence that he is 
unable to meet his liabilities No enquiry need be made as to 
whether some of tiic debts mentioned m his petition are real debts 
An enquiry into the bona fide of the insolvent should be held when 
he comes up for discharge and not before R icharla J^arayanappa v 
Kon Iigi Bficcmapp i 92 I C 541 (I9'’6) AIR (M ) 494 At the 

stage of the application for adjudication no very careful cnquirv is 
necessary with regard to the inal ility to piy debts If the Court is 
satisfied that a pnmu fact*, case i< established by the d btor the 
Court will adjudicate him to K. an Insolvent and the considcra 
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tion of the further qiicstioT\ as to whether there Ins been a conceal 
ment of property and ^s to title to property such as an enquiry into 
the fcenami character of a transaction or the ]ointness or separate 
ness of a family is deferred till the stage when the discharge is 
applied for Bhagiratfi \ Msst Jamum 8 PLT 184 (1927) AIR 
(P)188 101 I C 445 SitaRamv Hufeum C/iand 101 I C 624 

Under section 24 the only proof that is required from the peti 
tioner when the debtor is the petitioner is fjrima facie proof of his 
right to present the application In a ca«e the petitioner gave such 
proof by swearing to the correctness of the debts mentioned by him 
in the schedule and b> swearing that he had no other property It 
was held that the petition should not be dismissed for want of such 
proof because if he would have other property besides that men 
tioned in the schedule it would be liable to be sei ed by the Official 
Receiver Nihal Chtirul \ Ge/a Ram 127 I C 720 1930 A I R 
(L)75 An application for adjudication of msoKency should not 
be dismissed on the ground that the applicant has not produced 
his witnesses to prove hs inability to pay his debts where he has 
himself deposed to his mab I ty to pay his debts and the evidence 
is not disbelieved by the Court Bfioiai Kanm \ D D Dessai 100 
IC 1004 6 Bur L] 14 

Onlv two questions arise for decision m an application for 
adjudication by a debtor (1) whether his debts amount to rupees 
500 (2) whether he is unable to pay hts debts Adjudication is now 
the rule rather than exception All that a debtor is required to 
do IS to afford pnma facie proof of his inability to pay his debts 
and It IS not for the Court to hold on a nice calculation of the 
assets that these will satisfy the debts and therefore adjudication 
should be withheld Imam Dm v Rnpa JKangi Atma Ram 1930 
AIR (Lah ) 21 (notes) In Jo"cnJra Nath SaKn \ Rat hishori Dasi 
59 Cal 1279 36 C\VN 693 55 CLJ 356 Rankin CJ observed 
The proviso (to sec 24) appears to be thoroughly unnoticed The 
creditors alleged that the insolvents had landed properties they 
alleged that the insolvents were carry ng on business and having 
failed m these two contentions they next contended that vvhereas 
under sec 22 the del tors ought to ha\ c produced their books of 
account on the making of the order admitting the petition the 
debtors had not sansfactorily explained how they came to be as 
they said unable ro produce the books for three certain years I 
cannot find from beg nning to end that the District Judge had any 
pnma ficic difficulty in infcrr ng that these people were unable to 
pay their debts but he thought that the books would show how 
they became unable to pay their debts and that they would show 
when they first became unable to pay their debrs It appears that 
the insolvents suffered an attachment in 1334 BS and that they 
have I'ecn trying to wind up their business ever since and it is said 
that ihcy arc only now carrying on a very small trade just eno 
to keep themselves anJ their family in existence it is , 


/ 
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obvious that this IS a case uhere an adjudication order should be 
made 

Tj »t- u D seems to differ in this respect from 

h Courts In Nura^un Mistri \ Kam 
19‘^8 A I R (Pat ) 477 MacPherson 
j ( 1 ) ought not to be interpreted in 

such 3 uay as to reduce the requirement of a most salutary pro\i 
Sion that the debtor must prove his inability to pav his debts to a 
mere assertion or nominal proof The least that is required of 
him IS such proof as \v ould satisfy the Court that there are pnma 
facie grounds for believing his plea of inability to pav his debts 
as soon as the Court is so satisfied the Court may stop taking 
evidence on the point and if it is not forthcoming to dismiss the 
petition This case was followed in (junesh Lai Samugi v Sanchi 
Ram I2 Pat. 107 141 I C 223 1953 A 1 R (Pat ) 43 where it was 
held that the Court is not bound to accept the statement of the 
petition but is required to investigate the facts for itself Agam 
MacPherson and Agarvvala jj have held in Jagarnath Sadhu v 
Deni Prasad 12 Pat 866 1934 A 1 R (Pat ) 97 Before adjudi 
eating an applicant to be an insolvent the Court is required to be 
satisfied that he is not in a position in fact to pay hts debts The 
Court IS not bound to accept the statement of the debtor but is 
required to investigate the facts for Itself after following the neces 
cessnry investigation In Mtmsfii 
41 C W N 804 a Bench of the 
, , , - under s 24 at the time of the 

hearing of the application for insolvency the Court is bound to 
require proof of the fact that the debtor is entitled to present the 
petition In order to entitle the debtor to present the petition for 
insolvency It must be proved by him that he is unable to pay his 
debts It is true that at this stage the debtor is required to furnish 

such proof as to satisfy the Court that there are pnma facie grounds 
for believing that he is unable to pay his debts But this does not 
mean that the Court is bound to accept 3 mere statement as ftnma 
facie proof of his allegation that he is unable to pav his debts 

Creditor’s right to adduce evidence m opposition to 
debtor’s petition 

The meaning ofthe proviso 15 merely that the Court is enabled 
todealsumma ly with the opposition by the creditor that is to 
say the Court must listen to such evidence as the debtor may care 
to adduce and the debtor nny be cross examined and if the Judge 

IS satisfied after such hearing he may refuse to hear any further 

ev Hence and may grant the adjudication but this is very fnr from 

saving that the Judge if he shall be inclined to hear any evidence 
presented by the creditor he is not entitled to hear such evidence 
hemav if he likes hear the evidence as he may think fit in the 
arcumstances which will vary according to the difficulties of the 
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case. Mofiammad Alam v BabMlal Maman, I L R. 15 Pat. 177 16 
Pat. L T. 833 1936 AIR (P) 18 F.B 

Sub'Sectlon (2) ; Examination of the debtor, mandatory. 

This procedure is designed not only to give the receiver and the 
creditors an opportunity of asking the debtor for information on 
any point which they may desire, but also to disclose to the world 
the manner m which he has conducted hts business and managed 
his affairs It is important that any creditor who has reason to 
suspect dealings by the bankrupt which will prejudice an applica- 
tion for his discharge should have these dealings investigated on 
public examination The debtor’s account of his affairs is thus 
recorded and kept available for the use and guidance of all con- 
cerned in the collection and realisation of the assets and in dealing 
with the debtor according to his deserts It is particularly useful 
to the receiver in deciding which of the debtor’s transactions, if 
any, may be repudiated, and to the Court in considering applications 
for the appro\al of any scheme of arrangement or for the debtor’s 
discharge The object of the provision for examination of the 
insolvent under section 14 (2) (now section 24 (2)], is to obtain 
information at as early a stage as possible of the property and the 
whole conduct of the debtor in relation to the msoKency proceed- 
ings, Jeer \ Rangajuumi, 36 Mad 402 22 M L J 52, and Giruadhari 
V. Joy Nuruin, 32 All 646 Where the debtor is examined on oath 
he must answer all questions put to him in the course of his exa- 
mination— he cannot refuse to answer questions on the ground 
that the answer would incriminate him See «ection 132 of the 
Evidence Act and Queen \ Gopal, 3 Mad 271 

A debtor against whom a recening order had been made had 
carried on a business in the manufacture and sale, in England, 
France and America, of certain proprietary articles made according 
to secret formulas invented bv him and his brother with whom 
he was in partnership In his public examination he was required 
to disclose these formulas in writing to his trustee The debtor and 
his brother had each of them agreed not to disclose the secret 
Upon the dissolution of the p-irtnership, the bankrupt retained 
the assets and the good-wiU of the business in England and America, 
while his brother continued to carry it on m France The formulas 
had never been committed in writing The bankrupt refused to 
disclose them on the ground that they existed only in his hram 
as the result of his ^kill and capacity and that to disclose them 
would be a breach of his agreement with his brother It was held 
that the formulas were part of the goodwill and assets of his 
business and that he was bound to communicate them to his 
trustee. In Re Keene, (19221 2 Ch D 475 Under «ub-sec (2) 
creditors have the right to question the debtor as regards his 
duct, dealings and property ; but there ts nothing in the 
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which ^\ould empower the cred tor to produce substantive evidence 
as regards the concealment of property by the debtor It is only at 
the stage of making the order of discharge that the question as 
regards the concealment of property or the debtor being guilty of 
fraud or fraudulent breach of tru<5t can be raised and it is only 
at that stage that the creditors are entitled to adduce evidence on 
these points B/ingiratli \ Jimui (I92&) AIR (Pat ) 188 Naram 
Mistri \ Ram Das 9 P L T 444 (1928) A I R (Pat ) 477 

In the case o petition by debtor It is the duty of a petitioner for 
insolvency to put himselt in the witness box and give a full account 
of his conduct dealings and property m the presence of such of 
the creditors as appear at the hearing and the creditors have a right 
to question thereon Ram Rattan v Nathu Ram 109 I C 152 1929 
AIR (L ) 87 The provisions of sec 24 (2) are mandatory and the 
Court must examine the insolvent with reference to the facts stated 
in the petition before dismissing his application for being adjudi 
cated insolvent Rala Ram Sant Ram v Ca>an Smg/i 126 I C 439 
1930 A 1 R (Lah ) 746 

In the case of petition by creditor In the case of a petition pre 
sented by a creditor nlthough the act of insolvency may have been 
proved it is not open to the Court merely on the fact being proved 
to ndiudge the debtor an insolvent The Court must examine the 
debtor as to his property conduct and denlings and his ability to 
pay his debts MuWi v Sohan Lai Bami Lai 127 I C 360 1930 A I R 
(Lnh ) 855 Nov mid or ed without 

an examination of the Miranbrtkih 

23PLR 1917 39 Ind v Banarosi 

Das 9AL] 253 14 ina ons 4it) uumorc v bulackilal 19 PR 
1900 Manaparanna Padyaeby \ Armiigiim Padyachy 1 L B R 229 
The provisions of subsection (2) of sec 24 of the Provincial 
Insolvency Act with regard to the examination of the debtor are 
mandatory but arc applicable to a case uherc the debtor is present 
Where a debtor alleges a contravention of the provisions of the 
sub-scction the onus is on him to show that he was present m 
Court at the time of the hearing of the petition Anant Kicmar Saha 
v Sadhu Charon Sahfl Poddar 87 I C 751 (1926) A I R (C ) 234 

Failure to examine the debtor if he is present in Court vitiates 
the order of adjudication Gangfldas Sed v Percivaf 97 I C 792 
(1927) AIR (C ) 32 In Maimg Chit v S P Y S P Chettyar 
10 Rang 187 1932 A 1 R (Rang ) 67 in the presence of the debtor 

and with his consent the advocates for the petitioning creditor 
and the debtor agreed that no evidence should be taken on either 
side and that the debtor was not to be examined and without 
examining the debtor tlie judge adjudicated the debtor insolvent 
on an act of insolvency under sec 6 (b) of the Act It was held 
that failure to examine the debtor as provided m sec 24 (2) unless 
the debtor is thereb> prejudiced docs not ipso facto vitiate the 
adjudication order The object of s 24 (2) P I Act is to obtain 
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inforrmtion at as early a stage as possible of the property and the 
whole conduct of the debtor in relation to the insoKency 
proceedings, therefore, the failure to examine the debtor when 
the petition is presented by a creditor does not in\ ilidate the 
subsequent proceedings unless it can be shown that the debtor 
has been prejudiced by the omission When the debtor files the 
written statement and gives evidence on hts behalf and is in no 
way prejudiced by the omission to examine him under s 24 (2) 
the order of adjudication cannot be set aside on the ground of 
such omission SituruTn \ Ammirao, 1937 AIR {N ) 226 
Sub-section (3) , Adjournment of hearing 

Under sec 5 the Court, m regard to proceedings under this 

Act, has the same powers and follows the same procedure ns it 

has and follows in exercise of its original civil jurisdiction 
Under Or XVII r 1 C P C, the Court may if sufficient cause 
IS shown, at any stage of the suit, grant time to the parties or to 
any of them and may from time to time adjourn the hearing of 
the suit Under r I (2) the Court shall fix a date for the further 
hearing of the case and may make such order as it thinks fit 
with respect to the costs occasioned by the adjournment Under 
r 2 where, any date to which the hearing of the suit is adjourned, 
the parties or any of them fail to appear, the Court may proceed 
to dispose of the case in any one of the modes prescribed by Or 
IX or make such other order as it thinks fit 

25. (i) In the case of a petition presented by a 

^ , ctcditOT, vsbcTC the Court is not satisfied 

of proof of hfS nsht to present 

the petition or of tlic service on the debtor of notice of the 
order admitting; tlie petition, or of the alleged act of 
insolvency, or is satisfied by the debtor that he is able to 
pay his debts, or tint for any other sufficient cause no 
order ought to be made, the Court shall dismiss the 
petition. 

( 2 ) In the case of a petition presented by a debtor, 
the Court shall dismiss the petition if it is not satisfied 
of his riglit to present the petition 
Review. 

Tins is sec 15 (1) of Act III of 1907, and corresponds to see 13 
(4) of the Prcsidcncv Towns Invilveno Act and sec 5 (3) of 
the Bnnkruptc^ Act, 1914 as amended the Bankruptcy (Amend 
ment) Act, 1926 which runs as follows—* If the Court is not 
xatisficd with the proof of the petitioning creditor’s debt, or of 
the act of bankruptcy, or of the sen ice of the petition or is satisfied 
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by the debtor that he is able to pay his debts or that for other 
sufficient cause no order ou^ht to be made the Court may dismiss 
the petition This section deals with dismissal of a petition 
either of the creditor or of the debtor and lays down the grounds 
therefor 

Subsection (1), Dismissal of creditor’s petition 
In the case of a petition presented by a creditor what the 
Court is required to be satisfied with is (1) that the debt owing 
to the creditor or if two or more creditors join m the petition 
the aggregate amount of debts owing to such creditors amount 
to Rs 500 (2) that the debt is a liquidated sum payable immediately 
or at some certain future time (3) that the act of insolvency on 
which the insolvency petition is grounded has occurred within 
three months before the presentation of the petition (sec 9) A 
creditors right to present the petition accrues only on the 
happening of these three e\ents and at the hearing he will have 
to prove the combination of the above three elements and that 
the notice of his application has been served upon the debtor m 
the manner prescribed for the service of summons [s 19 (3) ] 
In addition to the above he will have to show that the debtor 
ordinarily resides carries on business or personally works for 
gam within the jurisdiction of the Court (s 11) If the creditor 
cannot establish by eudence the points abo\e referred to or if 
the debtor proves that he is in a position to pay his debts or for 
any other sufficient cause such as that the presentation of the 
petition is an abuse of the process of the Court his petition should 
be dismissed otherwise the order of adjudication should be passed 
and the vesting order made 

Walsh A C 3 says Sec 25 is rather a trap for Judges who 
do not take pains to understand it Whemn act of insolvency 
IS alleged under this section the Judge must first satisfy himself 
whether the creditor is for the amount alleged or for a sufficient 
amount to justify a’petition under the Act or m other words 
that the creditor has a right to present the petition The Court 
must then be satisfied of the service of notice on the debtor of 
the order admitting the petition It must then be satisfied or 
express its dissatisfaction for adequate reasons with the alleged act 
or acts of insolvency It must then consider whether it has been 
satisfied by the debtor that he is able to pay hts debts In con 
elusion when the learned Judge has come to all the necessary fin 
dings on the issues indicated above and he still finds that there is 
pnma /flcie ground for making an order against the insolvent he 
must consider uhether there is any other sufficient cause why no 
order should he made The mere fact that payments have been 
made to the creditors of an insolvent between the filing of the 
petition for msohency and the hearing is not a ground for dismiss 
ing the petition It is not sufficient for a Judge to sei e hold of a 
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vague chuse m sec 25 that 'for some other sufficient reason’ no 
order ought to be made unless he makes it clear what the sufficient 
cause IS, and what the surrounding circumstances m the ca'e are,” 
Tara Chand \ Jugal Kishore, 46 AH 713 22 ALJ 684 83 Ind 
Cas 967 1924 AIR (All) 686 

Dismissal for failure to prove act of Insolvency. 

On the debtor executing a sale deed in favour of his wife in lieu 
of dower, the creditor presented a petition for adjudging the debtor 
an insolvent , and the Insolvency Court adjudged him insolvent 
with the remark that “transfer of one’s tangible property to wife 
in lieu of dower is always suspect ’ It was held that in the absence 
of a finding that the debtor committed an act of insolvency within 
the meaning of S 6 of the Prov incial Insolvency Act no order of 
adjudication could be passed in the absence of a finding that the 
transfer was made ‘with intent to defeat or delay creditors” or the 
transfer \\ as made by the debtor of his property or any part there- 
of which would, under the Provincial Insolvency Act or any 
other enictment for the time being in force be void as fraudulent 
preference if he was adjudged insolvent The Court observed before 
adjudicating the appellants insolvents the learned Judge should have 
definitely found, as alleged by the respondent that the sale in question 
amounted a fraudulent preference In the absence of such finding, 
the order of adjudication, passed by the lower appellate Court was 
not justified ’ Mahatnmaa ^ar ff/ian v Turan PTmad, 1935 A L] 
487 1935 A\VR 505 157 I C 47 1935 A I R (All) 416 
Dismissal for debtor’s ability to pay debts. 

Under sec 25 on a petition presented by the creditor for 
adjudicating a debtor insolvent it lies on the debtor to satisfy the 
Court that he IS able to payf his debts Kalii Ram \ Giruar Singfi 
12 LLJ 06 126 IC 445 1930 AIR (Lah ) 192 Although 

a debtor may have assets which if liquidated would provide 
sufficient money to discharge his debts yet if he has no liquid 
assets wherewith to pay his debts at present, he is not ‘able to 
pay his debts’ within the meaning of sec 13 (4) (b) of the Presidency 
Towns Insolvency Act so as to resist a creditor’s petition for 
adjudication. Prawpinall Rumcsfiiiar v Chimnilal Jahiiri, 60 Cal 345 
144 1C 142 1933 AIR (Cal) 417 Following this case it has 
I'cen held in Cfuiiamharam Chmiar \ Duiuinai Aclii 1935 M \X' N 
1159, that under s 25 a debtor in order to c«cape adjudication 
on a well founded petition and act of insolvency must satisfy the 
Court that he has a present ability to pay his creditor and it is not 
sufficient for him to show that he will be able to pay more or 
less in the distant future Where under s 25 of the Act an apph 
cation IS made by a creditor for adjud,,ing his debtor an inso’ . 
the burden of proof lies upon the debtor to show that he is * 
to pay his debts Although a debtor may have assets, w’ ’ 
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liquidated, would provide sufficient money to discharge his debts, 
yet if he has no liquid assets wherewith to pay his debts, he should 
be deemed to be unable to pay his debts within the meaning of 
s 25 of theAct Gadi Bhifcayi Dhanagar v Govindrao Baptiji 169 IC 
846 1937 AIR (N) 127 

Dismissal for want of service of notice on debtor. 

An order of adjudication should not be made to the prejudice 
of an alleged insolvent till notice of the proceedings has been served 
on him Nathmttll \ Goncshmu'I Jitanmiifl 34 CL] 349 Where, 
however, the adjudication has been obtained without proper service 
of notice of the date fixed for hearing the insolvent may apply 
under Or IX CPC read with section 5 of the Provincial Insol 
vency Act to have the order of adjudication set aside Bhagivan Das 
V Chum Lfll, 121 IC 303 1930 AIR (L ) 996 But when the 
absence of the requisite notice under s 19 has not led to any 
prejudice, the order of adjudication cannot be interfered w ith on 
that ground In Jhando Smgh v Recmcr Insohcncy 'Estate Amritsar, 
158 I C 94 1935 A I R (L) 412 the contention was that no noti 
fication m the Gazette was published and that no notices were 
issued to other creditors of the insolvent it was held that the 
absence of notice in the present circumstances of the case has not 
led to any fnlure of justice in view of the finding that the debt of 
the petitioning creditor was not fictitious nor were there any evi 
dence to show that the insolvent had sufficient property to pay off 
his debts It was therefore held that it could not be said m the 
circumstances that the adjudication order was not properly made 
and there has been no prejudice to the petitioner by reason of the 
absence of requisite notice under s 19 of the Provincial Insolvency 
Act 

Dismissal for sufficient cause. 

Sec 15 (1) of Act III of 1907 which empowers the Court to dis 
miss a petition for any sufficient cause dealt entirely with a petition 
of a creditor and not by a debtor, Trilolcmath v Badritlas, 36 All 250 
(FB), 12ALJ 355 (FB),Mi Bie v Ngapo Sotmg UBR (1911) 
84 11 Ind Cas 743 Tin Ya v Subsa May, 6 L B R 136 5 

Bur L T 277 18 Ind Cas 500 It is imposiblc to specifically state 
what will be siij^cicnt cause. Re, Oma*. Expartc Otwa-y, (1895) I QB 
812 If the Court is satisfied by the debtor (1) that he is able to pay 
his debts or (2) for any other sufficient cause no order ought to be 
made, the Court shall dismiss the petition, Preo Nath v Nihamn 15 
CLJ 631 See also Girti at/haw V jai Naram, 32 All 645 What 
" 5 1 - circumstances of each 

Ind Cas 461 In the case 
ath Pillm. 49 M 217 49 
617 92 IC 603 (1926) 
sed the creditor’s applica- 
tion to adjudicate the debtor’s son an insolvent on the death of his 
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father. In appeal it was held that there is nothinR in the 
Insolvency Act which prevents the undivided members of a joint 
Hindu family from being adjudicated insolvents in respect of 
the debts due by the family. Each case would depend upon its 
circumstances. If the petitioner makes the necessary allegations 
and proves them, then the Court would be justified in adjudging 
the members of the joint family insolvents. Where it appears that 
the petitioner’s object is to bring pressure of insolvency proceedings 
to bear upon the debtor in order to make him pay cheaply and 
expeditiously a heavy debt which he desired to dispute m the 
Civil Courts, It Is one of the worst abuses to which the law could 
be perverted. Tidsidas v. The Bliarut Iv/iunci Cotton Mill Co, Ltd., 
39 Bom 47. If the creditor wrongfully refusing the tender of 
payment by the debtor, which, if accepted, would have reduced 
his dues below rupees five hundred, files a petition for the 
adjudication of the debtor, the refusal by the creditor of the tender 
by the debtor amounted to “sufficient cause” within the meaning of 
sec. 5 (3) of the Bankruptcy Act, in re Lawrence, exparte, (1928) 1 Ch. 
665 When an insolvency petition is dismissed by the Court upon 
the statement by the creditor that his debt had been paid and 
that the petition should l>e dismissed, such dismissal is one under 
s 25 (I) of the Act as it comes within the words “for any other 
sufficient cause” Ramasuami />er v Siifiramanian Chcttiar, (1938) 
2ML.J 179 1938 A I R (M ) 267. 

Effect of dismissal of creditor’s petition. 

Tlie fact that a pcticion has been dismissed will not bar a 
creditor from presenting a second petition based on the same debt 
on a new act of insoKenc^, Re Viviorw (J694) 2 Q B 387 , Kin^i \ 
Henderson (1998) A.C 720, Oriental Bank v Kic/itr, 9 AC 413 
This order of dismissal may be set aside if it has been obtained 
by fraud, In the iiuiiter o Rumsetak Misser, 6 D L R 119 An order 
of the Court rejecting an insoKenev petition on the ground that 
the petitioning creditor had not pro\cd his right to present the 
petition would not operate as res /udicata against the other 
creditors The other creditors having only the right to question 
tlic debtor .is to his conduct, dealings and property’, it cannot be 
said that the mere fact that notices arc issued to them has the 
effect of making them parties to the proceedings for all purposes. 
A judgment vacating an order of adjudication passed agamsi a 
person on the ground that he was not proved to be a partner of 
the in«oKcnt firm is a negatnejudgment and amounts to nothing 
more than holding tint sufficient grounds have not been made 
out for adjudicating person an insolvent Such a judgment 
does not come within s 41 ot the Evidence Act, as the judgment 
does not declare tint the legal character of being a partner exist 
and has ceased to e\isc, but it proceeds on the basis that it 
proved not to have existed at all, RiJ/uLjhen v. Cancafvii, 
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liquidated, would provide sufficient money to discharge his debts 
yet if he has no liquid assets wherewith to pay his debts, he should 
be deemed to be unable to pav his debts within the meaning of 
s 25 of the Act Gfldi BJukayi Dhanagar \ Goiindrao Bapujt 169 IC 
846 1937 AIR (N) 12? 

Dismissal for want of ser\ice of notice on debtor. 

An order of adjudication should not be made to the prejudice 
of an alleged insolvent till no ice of the proceedings has been served 
on him Natfimitll V Goneshmii^l Jiianmull 34 CLJ 349 Where 
however, the adjudication has been obtained without proper service 
of notice of the date fixed for hearing the insolvent may apply 
under Or IX C P C read with section 5 of the Provincial Insol 
vency Act to have the order of adjudication set aside Bhaguan Das 
\ CfumiLal, 121 IC 303 1930 AIR (L) 996 But when the 

absence of the requisite nonce under s 19 has not led to any 
prejudice, the order of adjudication cannot be interfered vv ith on 
that ground In J/ianda Singh \ Receiver Insolvency Estate Amritsai, 
158 I C 94 1935 A I R (L) 412 the contention was that no noti 
fication in the Ga:ette vvas published and that no notices were 
issued to other creditors of the insolvent it was held that the 
absence of notice in the present circumstances ot the case has not 
led to any failure of justice m view of the finding that the debt of 
the petitioning creditor vvas not fictitious nor were there any evi 
dence to show that the insolvent had sufficient property to pay off 
his debts It was therefore held that it could not be said m the 
circumstances that the adjudication order was not properly made 
and there has been no prejudice to the petitioner by reason of the 
absence of requisite notice under s 19 of the Provincial Insolvency 
Act 

Dismis«ial for sufficient cause. 

Sec 15 (1) of Act III of 1907 which empowers the Court to dis 
miss a petition for any sufficient cause dealt entirely with a petition 
of a creditor and not by a debtor. Tnlolcmaifi v Badndas, 36 All 250 
(FB), 12AL} 355 (FB),Mi Bu v Nga{?o Sotmg UBR (1911) 
84 II Ind Cas 743 Tin Ya v Sub'.a Ptllay, 6 LBR 136 5 
Bur LT 277 18 Ind Cas 500 It is imposible to specifically state 

' ^ x> r- Otway, (1895) I Q B 

that he is able to pay 
no order ought to be 
Nath V Nibaran 15 
32 All 645 What 

would be sufficient cause must depend on the circumstances of each 
case Anma ChcKam V Mmmg Po T/im, 9 Ind Cas 461 In the case 
ofMiilfitt Verappa Chcltiar \ Snazuriinath Pillai 49 M 217 49 
ML) 697 1926 MWN 63 22 LW 617 92 IC 603 (1926) 
A 1 R (M ) 133, tlic District Judge dismissed the creditor’s applica- 
tion to adjudicate the debtor's son an insolvent on the death of his 
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father In appeal it was held that there is nothing in the 
Insohency Act which prevents the undivided members of a joint 
Hindu family from being adjudicated insolvents in respect of 
the debts due by the family Each case would depend upon its 
circumstances If the petitioner makes the necessary allegations 
and proves them then the Court would be justified in adjudging 
the members of the joint fimily insolvents Where it appears that 
the petitioner s object is to bring pressure of insolvency proceedings 
to bear upon the debtor in order to make him pay cheaply and 
expeditiously a heavy debt which he desired to dispute in the 
Civil Courts It is one of the worst abuses to which the law could 
be perverted Tidsidos \ The Bharat K.hand Cotton \iill Co Ltd 
39 Bom 47 If the creditor wrongfully refusing the tender of 
payment by the debtor which if accepted would have reduced 
his dues below rupees five hundred files a petition for the 
adjudication of the debtor the refusal by the creditor of the tender 
by the debtor amounted to sufficient cause within the meaning of 
sec 5 (3) of the Bankruptcy Act In re Lawrence cxpartc (1928) 1 Ch 
665 When an insolvency petition is dismiss“d by the Court upon 
the statement by the creditor that his debt had been paid and 
that the petition should be dismissed such dismissal is one under 
s 25 (1) of the Act as it comes within the words for any other 
sufficient cause Ramajuumi Iyer v StibTamaman Chetliar (1938) 
2 M L J 179 1938 AIR (M ) 267 

EfTcct of dismissal of creditors petition 

The fact that a petition ha> been dismissed will not bar a 
creditor from pfesvntint a secon I pitirion based on the same debt 
on a new act of insoKency Ri Vi tor i (1894) 2 Q B 387 King \ 
HenKrson (199S) AC 720 Orctuaf Bulk v Kiv/ivr 9 AC 413 
This order of dismissal may be set aside if it has I een ol tamed 
by fraud In f/itiniltro K unstfiuk Misitr 6 BLR 119 An order 
of the Court rejecting in insolvency petition on the ground that 
the petitioning credit »r had not proved his ri„ht to present the 
petition would not operate as res Judicata against the otlier 
creditors The other crediteirs havin'* only the ri„ht to que«ti m 
the debtor as to hi< conduct dealings and property it cannot be 
said thit the mere fact that notices arc issued to them has the 
effect of making them parties to the proceedings for all purpo es 
A judgment vacating an order of adjudication passed against a 
person on the ground that he was not proved to be a partner of 
the insolvent firm is a negative judgment and amounts to nothing 
more than holdm^ that sufficient grounds have not been made 
out for adju Iicating such person an insolvent buch a ji dement 
does not come within s 41 of the Ev idence Act as the juJ ment 
does not declare that the legal character of being a parmer existed 
and has cease I to exist but it proceeds on the basis that it n-jj 
proved not to have existed at all RidhuLiken v iingoKii // 

! 
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I C 739 1928 AIR (S ) 1 1 The order dismissing the petition 

for adiudication IS not n deci n vhich falls within the purview 
of sec 4 Provincial Insolven > A t The incidental determination 
of the question \v hether an alienat n is fnudulent for the purpose 
of deciding whether adjudicitioi should be ordered or not can 
not be regarded as final deter ninat on A suit to establish 
plaintiffs right to attach Ctrtain properties of his judgment debtor 
in execution of his decree on the ^.r-iund that the sales of these 
properties in fvvour of the lefendants are void as being intended 
to defraud creditors cannot b htld to be barred by fts ]udicaia by 
reason of an order dismissing an nsolvency petition which sought 
to adjudicate the judgment debtor msvivent by reason of such 
alienations and to which the alienees were also pirties Tangcufiur 
Ramayjia v K V STcemtasayya 1935 M W N 547 

Sub sec (2) Dismissal of debtors petition 
In the case of a petition presented by the debtor what the 
Court is concerned with is to sat sfy itself that the debtor is entitled 
to present the application and nothing more and that he satisfies 
the reciuiremcnts of sec 10 ii (1) that he is unable to pay his 
debts (2) that his debts amount to Rs 500 or (3) that he is 
under arrest or imprisonment m execution of a money decree or 
(4) that an order of attachment is subsisting And his petition is 
liable to be dismissed only on his fiilure to prove the above and 
on no other grounds Udai Chund Mam v Raml^umar Khara 15 
CWN 213 SuikH SamenicWm v Ka ltijno>ec Dassi 15 CWN 
244 Sfiuik Golam Ra/iaman v Sfiaik Wall d Ali 16 C W N 853 
Cfiatrapat Sirt? Dun?ar V R/iaragsing Liichmiram 21 CWN 497 
25 CLJ 215 Jeer \ RaiK-iJuami 36 Mad 402 Giru-adfian v 
Jajnarain 37 All 645 iagannaifi v Gflnga Dutt 41 All 486 
Under sec 13 (I) the debtor has to state m his petition that he is 
unable to pay his debts and if either on the face of the proceedings 
or on a representation of the opposing creditor the Court is 
satisfied that the statement is not correct it can dismiss the petition 

i Dut if the debtor has made a disposal of his property with a view 
to defnud his creditors who might otherwise have been paid 
then the Court is not justified in holding that he is able to pay 
his debts but admit his petition The I oxmi Bank Limited Poonu 
V Rnmchandra Naray m A/ tc 46 Bom 757 24 Bom L R 292 

Under the Act of 1920 it is a condition precedent to the 
. *■ ' ~ a debtor that he must 

bts and if he fails to satisfy 
his petition must under 
e the Court is not required 
to make a detailed or lengthy enquiry into the alleged inability 
of the appellant to pay his debts It is not intended that there 
should be a regular trial of this matter at the very outset But at 
the same time it is necessary that the debtor must make out a 
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fjTima facte case to the satisfaction of the Court as to his inability 
to pay his debts The onus of proof of all the essential conditions 
required under sec 10 lies on him otherwise he Ins no locus standi 
to apply and his application must be dismissed Moti Ram \ 
KeualRam, 28 PLR 468 105 IC 568 1928 AIR (L) 202 

The possession of assets is not a condition necessary for a debtor 
to prove before he is adjudicated insolvent The conditions 
which should be complied with by a debtor presenting an applica 
tion for adjudication are mentioned in sec 10 The debtor has 
a statutory right of getting himself adjudicated an msolient 
if he satisfies the proMsions of sec 10 The Court can refuse 
adjudication only if It is not satisfied as to his right to pre«ent the 

petition, Doraisami Chettiar \ Abdid Stiban 62 M L J 234 35 L W 
148 1932 AIR (Mad) 237 

Dismissal on the ground of assets exceeding liabilities, 

concealment of property and failure to keep accounts 

A judge should state the ground or one of the grounds set 
forth in s 15 (1) (now sec 25) as that on which he dismisses the 
insolvency petition Preonath \ Nibaran 15 CLJ 631 15 Ind 

Cas 870 A debtors application to be adjudged an insoKent 
cannot be dismissed on the ground that the assets of the debtor 
as set out in the schedule exceed his liabilities or that the debtor 
has concealed some of this properties Jaula Noth \ Parboti Dibi, 
14 Cal 691 , Baldeodas \ Sukhd-oJas 19 All 125 21 AWN 
97 Kali Kumar \ Gofut.ri5hna 15 CWN 990 Sfiflilcfi Gfiolam 
Rahaman \ Sfiaildi Walicd Aii 16CWN 853 16 Ind Cas 470 

BidhoM Dm % Jagannath 9 ALJ 699 Muliammad Hussain \ 
Elaht Baksh 10 ALJ 188 17 Ind Cas 92 Kfiasim Hussam 

\ Bisfitm Sing, 14 InJ Cas 224 Tulsi Ram \ Golam MaKiuddin, 
10 P W R 1903 , Karim Bakfisfi \ Gaja Dhau 1934 A I R 
(Lah ) 63 

A debtor applied to be ndjudicated in'oKent but his petition 
wasdtmissed on the ground (I) that he had allowed a register 
containing the names of pilgrims allotted to him on partition to 
remain with his brothers (2) that he had remoied his place ot 
residence, (3) that he had inserted fictitious amounts of his income 
It w as held that none of these grounds was a \alid ground for dis 

” at L-T 166 60 
adjudication ot 
u taluc of pro- 

' of the debtor, 

and not to dismiss the petition on the ground that the \alue of the 
properties was or might ha\c been more SatiscJianJra Addy \ Firm 
o'Ra/n.irain Pakhira, 72 Ind Cas 30 See al<o Laksfunara^an An 
\ Surriminiim Anar, 45 M L-J 129 1923 M V(' N 328 73 * 

Cas 74 / 
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A debtor’s application cannot be dismissed on the ground that 
i, t . — Vfc iToperties or has not made a true 
petition, Bidfiaia Dm v. Jugannath, 

■ , lerMa', 38IC 822. 1 P.L.\V. 227. 

Absence of av'aiUble assets is no ground for refusing an order of 
adiudication, Sherav Ganga Ram 37IC 214 The fact that the 
insolvent has not kept regular accounts has been considered irre- 
levant for the purpose of an adjudication, In Re Vitha'das, 9 I C. 
632. The application of the debtor cannot be dismissed on the 
’ ’ Sohna Mu' v. Jetuan Dflss, 

(Lah ) 330. It should be 
• s petition the Court can 

dismiss his application if it is not satisfied with proof of his right to 
present the petition or of the service on the debtor of notice admitt- 
ing the petition, or of the alleged act of insolvency, or is satisfied 
by the debtor that he is able to pay his debts or I'or any ocher sufficient 
cause. But in the case of a debtor it can only dismiss the petition 
if It IS not satisfied of his right to present the petition and not far 
otlier sii^cicnt cause. It would, therefore, appear that the Court is 
only ' • ’ '* ' djudication m the cases pres- 
cribe ■ Dugar V Kharagsmg Lflcfimi- 

mm, ‘ Nflt/i v Badri Deis, 36 All. 

250 . * The mere fact that some of 

the debts entered in the petition are fictitious would not by itself 
justify an order of dismissal of the petition, though it could be taken 
into consideration at the time of di»chjrge, AlIuK Bnkhs/i v C/iciTczn 
Dus Daya Das, 126 1 C 192 . 1950 A I R (Lah ) 738 

Dismissal for abuse of the process of the Court. 


Under the law of England it is well settled that when the presen- 
tation of a petition is an abuse of the process of the Court, the 
Court may decline to make any order on it, or may rescind the 
receiving order made on the petition. The principle was recognised 
in the cases of In Re. Berts, (1901) 2 K.B. 39 ; In Re. Painter, (1895) 
. OP - J c... u.,.,., v... « 1 T u Courts. It 

■ .ct in the 

■ 12 CL.J 

• - ’ • ' — ‘ ► ”0 full Denches, one of the Allaha- 

.Badri Das, 36 All. 250, and the 
m Ponniciami Cfietci v. Narayan- 
MLT. 355 ; and has also been 
Jiibayya Pii/iiy, 6 L B R. 149 : 5 Bur. 
•must take It then as well settled 


that notwithstanding proof of the existence of the conditions men- 
tioned in the statute, the Court is not bound to piss an order of 
adiudication where the application constitutes an abuse of the 
process of the Court, Ma'c/iand Gopal Ch. Gbosal, 21 C.W.N 291. 
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What IS or is not an abuse of the process of the Court is to be 
judged m each case according to its circumstances An abuse 
implies that the petition was presented in order to perpetuate a 
fraud, Mating Fo Mya v Mating Po Ktya, 30 Ind Cas 943 When 
the presentation of petition is an abuse of the process of the Court, 
the Court may decline to make any order on it or may re«cind a 
receiving order made on the petition Thus for husband and uife, 
if they are neither partners nor joint traders and have no joint 
assets or liabilities, to present a joint petition for the sake of 
avoiding the payment of the additional court fee which would 
be payable on separate petitions, is an abuse of the process of the 
Court , the proper order to make is to strike out the name of one 
of the joint-petitioners, Re Bond, (1888) 21 QBD 17, Kali Charan 
Saha V Harimohan Basak, 24 CWN 461 31CLJ 206 Again 
where a debtor who is an undischarged bankrupt makes a practice 
of incurring debts and then presenting his own petition for the 
sake of evading committal orders against him, the presentation of 
the petition in such circumstances is an abuse of the process of the 
Court, and no receiving order will be made, and even if an order 
be incidentally made, it will be rescinded, Rc Belts, Expartc Official 
Receiver, (1901) 2 KB 39, Vide Notes under sec 13(0 In Re 
Ballav Chand Scrougie, 27 CWN 739 it was held, following Mai 
chand v Gopa! Chandra, that the presentation of a second insolvency 
petition by the debtor on the same facts was an abuse of the pro- 
cess of the Court, and the second adjudication order founded on It 
must be annulled 

Their Lordships of the Judicial Committee of the Priv> Council 
in Chatrapat Smg Dugar V Kharag Sine Lnchmimm, supra observed 
“the dismissal of Chatrapat’s petition by the District Court does not 
purport to rest on any failure to comply w ith an\ express terms of 

the Act What was held was ‘the application was an abuse of the 
process of the Court and so must be dismissed ’ Presumably, it 
was on this ground too that the High Court dismissed the appeal — 
no other reason is mdicnted It is to be regretted that the Courts m 
India allowed themselves to be influenced by this plea m«tead of 
being guided to their decision by the provisions of the Act In 
clear and distinct terms the Act entitled the debtor to an order of 
adjudication when its conditions are fulfilled TTiis does not depend 
upon the Court’s discretion but is a statutory nght and a debtor 
who brings himself properly within the terms of the Act is not to 
be depnv ^ of that nght on so treacherous a ground as an abuse 
of the process of the Court” If a debtor satisfies the conditions 
laid dow n by the Act for the presentation of his insolv ency pennon 
It cannot properly be said that he has abused the process of th 
Court on the ground that he had recklessly contracted debts vv h 
led to the insolvency and that hi* presentation of an in«olv^ 
pennon in such circumstances was an abu<e of the process 
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Court, Thana VeloyutKa Nadar v Subramania PiKai, 109 I C 636 
A petitioner who brings his case within four corners of the ProviD' 
cial Insolvency Act is entitled to an order of adjudication as a 
matter of right There is no question of the abuse of the process 
of the Court, Abdid fCuddes Ga?j \ Mutual Indemnity Finance Cor 
poratton, 51 C L] 545 

Effect of dismissal of the debtor’s petition. 

Vide Notes under sec 13 (f ) 


Appeal. 

An appeal lies against an order dismissing a petition under this 
section, vide section 75, and schedule 1 m ra An order refusing 
to grant permission to the petitioner to verify i petition for insol- 
vency (which he has omi*^**^ -j, _ > . 

struck off the register 
under sec 25 and is appe 

Singfi Jasuant Singh, 133 1 C 626 1932 AIR (L ) 28 

26. (i) Where a petition presented by a creditor is 
dismissed under sub-section (i) of sec- 
A».rdofcon.p.„.. 25. and the Court .5 satisfied that 
the petition was frivolous or vexatious, 
the Court may, on the application of the debtor, award 
against such creditor such amount, not exceeding one 
thousand rupees, as it deems a reasonable compensation 
to the debtor for the expense or injury occasioned to him 
by the petition and the proceedings thereon, and such 
amount may be realised as if it w'erc a fine 

( 2 ) An award under this section shall bar any suit 
for compensation in respect of such petition and the pro- 
ceedings thereon 


This IS sec 15 (2) and (3) of Act HI of 1907. 

Application of the Section. 

For the application of the provisions of s 26 of the Act it is 
not necessary that at the time of dismissal under s 25 (1) itself 
the Court should be satisfied that the petition was frivolous or 
vexatious Tlie Court can consider the matter on a separate appli- 
cation even though it did not do so at the time of the dismissal of 
the petition under 8 25 (1), Ramasuamt Iyer \ . Siibramanian Cheitiar. 
(1933) 2 M L.J 179 • 1938 A I R (M ) 267. 
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Application by the “debtor” for compensation. 

The word ‘debtor’ m s 26 of the Act meins nny one ogTinst 
whom an msoKency application has been presented by a creditor 
The person applyins for compensition under this section need not 
in truth be a ‘ debtor it all Suppose for ex imple, that some one 
wishing to harass another files an insoUency petition agiinst that 
other person falsely illeginj, that he is indebted to him and his peti 
tion is on that ground dismissed why should not the fl/Lgcd debtor 
be entitled to have compensition nwirded under s 26 (!) instead of 
being driven to the expenses of i suit Ramasu ami Iyer \ Subra 
manian Chettiar, (1938) 2 M L J 179 1938 AIR (M ) 267 

Compensation on dismissal of a creditor’s petition 

In English law both before and after the Act of 1869 in action 
would lie independently of spccnl damage for nnliciously md 
without reasonable and probable cause taking proceedings in 
bankruptcy and the reasons why such an action would lie 
independently of special damage seems to be that proceedings in 
bankruptcy are not of a civil but of a criminal or {juasi criminal 
nature, necessarily causing damage to a man s fair name W'llson v 
United Counties Dank Ltd , (1920) 1 A C 102 (120) The proceedings 
in bankruptcy must be maliciously taken in order to support 
this action but that the moment the Judge Iiolds that there is a 
want of reasonable and probable cause there IS evidence of malice 
to go to the jury In Metropofitan Bank v Poolcy 10 App Cas 
210 It was held that an action of this kind cannot be maintained 
unless the plaintiff proves that the adjudication has been set aside 
and the judgment of the Court on the heiring of tlu p'^tition 
giving the reasons for its dismissal is not evidence against the 
creditor in an action by the debtor for malicious presentation of 
the petition King \ Henderson (1898) AC 720 

With a view to avoid multiplicity of proceedings the Indian 
Legislature has invested the Insolvency Courts with summary 
jurisdiction to award compensation where such an application 
presented by a creditor is found to be frivolous and vexatious 
It provides for the imposition of a penalty up to Rs 1000 upon 
the creditor pay able to the debtor in case the creditor s application 
IS rejected on the ground that the creditor had no right to present 
the petition or that the notice of the appluation had not been 
served upon the debtor or that the debtor had not committed 
the acts of insolv ency alleged in the petition or that the application 
of the creditor was not bona fJe but made for a collateral purpose 
or it IS an abuse of the process of the Court The sum is awarded 
by the Court to the debtor as compensation and it has been 
provided that the penalty will be realised from the creditor ^ 
a fine. I e , according to the provisions cf sec 3*^ of the Cnmf 
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Procedure Code, by distress wamnt and seuure and sale of 
movable and immovable property It provides a prompt remedy 
against wanton and malicious applications by creditors 
Frivolous and vexatious. 

Frivolous implies that the accusation is of a trivial nature but 
It may or may not be false Vexatious implies that the accusation 
IS one which ought not to have been made and which is intended 
to harass the accused, Beni Madhab v Kumud Kitmar, 30 Cal 
123 6 C W N 799 A creditor m whose favour a Hindu 

father had executed a promissory note found to be binding on 
the family presented a petition m insolvency against the 
father and his two sons to have them declared insolvents 
About 4 months later on the creditors statement that his claim 
was satisfied, the insolvency petition was dismissed under s 25 (1) 
The sons claimed compensation under s 26 of the Act It 
was found on evidence chat the debt was one binding on the family 
for which the sons’ shares could be made liable and that within 
ten days immediately after a notice demanding payment of the 
debt was made by the creditor the sons together with their father 
had set about alienating a large portion of the family properties 
and that they had no ready money to pay the debt it was held 
that under the circumstances the creditor had sufficient grounds to 
reasonably suppose that fraud was being attempted by the sons 
also and therefore it could not be held that the petition of the 
creditor against the sons was frivolous or vexatious and therefore 
no compensation was recoverable Ramasuami her v Subramanian 
Cheiuar, (1938) 2 M LJ 179 1938 A I R (M ) 267 

Sub section (2) , No suit for compensation 

No suit for damages lies if any compensation has been awnrded 
to the debtor under this section 

Appeal. 

An appeal lies against an order awarding compensation tide 
section 75 and Schedule I infra It is not usual in the High Court 
to go into the facts in revision even under sec 25 Narsi v Gopalji 
1930 AIR (S ) 282 

Order of AdjudicflCion. 

27. (0 If the Court does not dismiss the petition, 
, It shall make an order of adjudication, 

Order of •dJudlc»tIon Order the 

period within which the debtor shall apply for his 
discharge 

( 2 ) The Court may, if sufficient cause is shown, 
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extend the period within which the debtor shall apply 
for his discharge, and in that case shall publish notice 
of the order in such manner as it thinks fit. 

Review, 

This IS sec 16 (1) of Act III of 1907 with the omission of the 
words “and the debtor is unable to propose any composition or 
scheme which shall be accepted by the creditors and approved 
by the Court m the manner hereinafter provided" before the 
words “it shall make an order, etc m sub-sec (1) On account 
of the omission of these words from the section there is consider- 
able difference between the scope of sec 16 (1) of Act III o£ 
1907 and the present section about the passing of the order of 
adjudication Under sec 16 of Act III, if the petition either 
of the debtor or of the creditor was not dismissed, the order of 
adjudication would not be passed if the debtor could propose any 
scheme of composition to the Court for the acceptance of the 
creditors The Court used to issue notices upon the creditors, 
consider their objections, if any, to the scheme, and then passed 
such orders as it thought fit and proper Undef the present 
section, the Court has no other alternative but to pass either an 
order of adjudication or to dismiss it, and the Court would not 
consider any scheme for composition before adjudication if the 
debtor had any to propose. Vide, Lnchnunaram Duhe i Knpan Loll, 
10 ALJ 763 47 Ind Cas 733 , Ramralcha Mai v Najar Mnl, 
52 PR 1918 47 Ind Cas 435 

“Both sec 16 (1) and sec 27 contemplate the possibility of a 
composition or scheme before adjudication The Presidency 
Towns InsoUency Act m sec 28 on the other hand, only 
contemplates a composition after adjudication Under the English 
law a composition can be made (1) after the receiving order and 
prior to adjudication or (2) after adjudication But under the 
Indian law there is no receiving order procedure at all, and the 
order of adjudication is made on the hearing of the petition 
It IS vcr> doubtful whether under the Provincial Insolvency Act 
the Court would have before It the necessary facts to justify it m 
dealing with compositions or schemes pnor to adjudication It 
IS, therefore, proposed to follow in this respect the procedure 
under the Presidency Towns Insolvency Act and allow 
compositions and schemes only after adjudication ’ — Notes on 
Clauses 

Sub-sec. (1) ; Order of adjudication. 

Where a petitioner hnsobviousK brought his casewithm the 
four comers of the Act he is entitled to an order of adjudication as 
a matter of right when there is no question of abuse of the process 
of the Court It may be that when the petitioner applies ' 

/ 
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dischnrge, hts conduct during the time which will elapse between 
the date of the adjudication and the date of the application for 
discharge will have to be scrutinised and scrutinised carefully 
and whether an order for disharge should be eventully made or not 
must depend on various circumstances which are independent of the 
_ . _ u. L * L notij-e of the Court by the insolvent 
for being adjudicated an insolvent, 
Indemnity and Finance Corporation, 51 
CL] 545 1930 A I R (Cal ) 576 A debtor has a statutory right 

to get himself adjudicated as -in insolvent if he complies with the 
pro\ isions of sec 10 of the Act and the Court cannot refuse to 
adjudicate him merely because the petitioner does not disclose the 
possession of assets by him Dotaisuami v Abdti? Siiban, 62 MLJ 
234 When the debtor is himself the petitioner tor adjudication he 
IS required to furnish only such proof as to satisfy the Court that 
there are prima facie grounds for believing that the conditions laid 
down in sec 10 of the Acr existed When such pnma facte case is 
made out the Court should pass an adjudication order, Jogendm 
NmfiSahav Rai Kisfion Dost 59 Cal 1279 36 CWN 698 55 

CL] A u u _ u ^ I » Rupa Jhangi Atma 

’ questions arise for 

decisic a debtor, wt , (1) 

whether his debts amount to rupees five hundred and (2) whether 
he IS unable to pay his debts Adjudication is now the rule rather 
than exception All that a debtor is required to do is to afford 
prima facie proof of his inability to pay debts and it is not for the 
Court to hold on a nice calculation of the assets that these will 
satisfy the debts and therefore adjudication should be withheld 
Order of adjudication must be unconditional. 

There is nothing in the Pro\ mcial InsoK ency Act which warrants 
a conditional order of adjudicniion In the first place it is to be 
observed that it was unnecessary to order that the petitioner should 
place at the disposil of the Court his share of ancestral property 
to be sold for the benefit of the creditors, because as soon as the 
petitioner was adjudicated insolvent, whatever share he may have 
„ „i M , « .Ur. insolvency Court 

* shall pay Rs 6 

at to his being 
ivisions of sub 
the petitioner’s 

indebtedness was proved, was to pronounce an order of adjudica- 
tion, and then subsequently when the time came for realisation of 
his assets, should It be tliscovertJ that he has other assets than 
those stated in his petition In insolvency, to take steps to realise 
them for the benefit of his creihtors nnd also If necessary, to take 
steps, against the insolv ent under sec 69 of the Act, Sjed Jahar Ah v 
Mimtr, Mm^arattim Nissa Cibi, 9 Pit 304 There is no provision in 
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the Act cmpowennR the Court at the time of adjudicatmc a person 
an insoKent to pa^s an order requiring him to pa> certain amount 
into Court in payment of the debts Rumpmsad Lofiur \ Ramyce 
Maman 126 I C 526 1930 A 1 R (Rang ) 236 

Order of adjudication must specify the 
time for discharge 

In passing an order of adjudication the Court shall al'o under the 
present section pass an order that the msoKent should apply for his 
discharge w ithm a time to be fixed by the Court m that behalf failing 
which the order of adjudication will be annulled Vide see 43 infra 
The period within which an msohent must apply for his discharge 
has to be specified in the order of adjudication itself Anmagin 
Mudaliar\ Kundasuami Miiduliar 83 Ind Cas 955 1924 MWN 
331 1924 air (Mad ) 635 Where the Court does not specify 

the time within which the insolvent is to make an application for 
discharge in terms of cl (1) of <ec 27 the penalty presenbed by 
section 43 of annulling the adjudication does not come into opera 
tton Gopcil Ram v Magru Ram 7 Pat 375 (F B ) 107 1 C 830 

Simultaneous order of adjudication and 
annulment of transfers 

The Court has no power to set aside a transfer at the time of 
making an order of adjudication before the appointment of a 
receiver even if the act of insolvency on which the petition is 
founded 18 that very transfer Where m a petition under section 7 
of the Provincial Insolvency Act 1920 put in by two creditors 
praying for an order of adjudication and cancellation of certain 
alienations made by the judgment debtors about a month previous 
the District Judge passed an order adjudicating them insolvents and 
also cancelling the alienation as tranfets coming under section 6 (b) 
of the Act It was held it is the Receiver and no one else m the first 
instance who is empowered to take action for the cancellation of 
the sale deeds under section 53 of the Act and the Court has no 
power to orde ’judication Cantu 

AppaHeddiv 19 1921 MWN 

816 following 101 though there 

is nothing in the Act on which it can be held to be illegal for a 
Court to try the two questions (a) whether A has committed an act 
of insolvency (b) whether the property in respect of which the 
act IS alleged to have been committed belongs to A or B Want 
Singh V Janki Das 97 1 C 174 (1927) AIR (L ) 679 

^ ~ ‘ Court s power to pass an order 

passing an order of adjudication 
177 32 LW 66 138 IC 31 

^ors w ere declared insolvent on 
a creditors petition The alleged act of insolvency was the fraudu 



248 


THE PROVINCIAL INSOLVENCY ACT [S 27(1) 


lent execution of a mortgage and it vvas prayed that the alienation 
be declared void The Court passed an order of adjudication 
annulled the transfers and vested the property m the OlBcial 
Recen er in the absence of the mortgagee who remained ex parte 
in spite of notice It was held that the order declaring the transfer 
void was without jurisdiction The Court in such cases should not 
avoid alienation until moved by the Official Receiver under sec 53 
or by an aggnev ed party Such an order v\ as an erroneous exercise 
of the Court s power and cannot constitute res judicata 
Adjudication of a Firm 

The effect of an adjudication of a firm whether carried on by 
partner or members of a joint Hindu family is to make all the 
members (of the family m case the business was carried on by the 
members) insolvents (vide Role 26 framed under s 79) Bhagaan 
Das V Lakshmi Chand 1935 A LJ 673 

Sub section (2), Extension of the period of discharge 

Sub section (2) is new and the reason for this new provision is 
explained m the Statement of Objects and Reasons thus One of 
the principal defects m the existing law arises from the fact that 
the conduct of the debtor m many cases never comes under the 
scrutiny of the Court The stage at which the misconduct of 
the debtor should come before the Court and at which most of the 
^ <■ 4 1 ~ I ij perate is when 

the Act which 
tice such appli 
state of the law 

It IS proposed to include m the Act provis ons which will compel an 
insolvent to apply to the Court within a prescribed period for his 
discharge or to lose the protection afforded by the insolvency 
proceedings The Court will have power to extend the prescribed 
period and when the adjudication order is annulled owing to the 
failure of the insolvent to apply in time for his d scharge fresh 
petition on the same facts will be barred These proposed changes 
arc effected by sub section (2) 

Reason for extension 

Alihough the language of sec 43 (1) of the Provincial Insolv ency 
Act is mandatory that if a debtor fails to apply for an order of 
d scharj^c within the period specified by the Court in us order of 
adjudication the adjudication shall be annulled the Court has 
under sec 27 (2) of the Act power to extend the period within 
w hich the debtor must apply ft 1 

period for the purpose has 
I C 467 Whenev er the effect • 

discharge within the time prescribed Is to prevent an enquiry into 
allegation of fraudulent conduct the Court can take hold of the 
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foct and extend the time for npplyinj* for discharRe Scliam Cficttidr 
\ Vcnlmwchalam Cheftmr 59 ML] 710 129 I C 36 1931 AIR 
(M) 10 

Court’s power to extend the pertod of discharge after 
Its expiration 

TTiere is no doubt that the Court has power to extend the time 
The only question is whether it can do so after the expiry of the 
penod originally fixed The section if read subject to sec 43 no 
doubt leads to the inference that on the expiry of the penod 
specified adjudication becomes outomaticall> annulled if no appli 
cation IS made prior to expiry of the period The Calcutta High 
Court in Abraham \ Siikias 51 Cal 337 81 Ind Cas 584 1924 
AIR (Cal ) 777 has held that it is true that sec 43 provides 
that the order of adjudication shall be annulled but that seems to 
indicate that it is to be annulled at the instance of the opposite 
party or b) the Court itself and does not stand cancelled automati 
cally on the expiry of the period We think that under sec 27 
clause (2) the Court has the power to extend the time even after 
the expiry of the period of the order of discharge Sections 43 and 
27 should be read m a manner so as not to contradict each other 
and an InsoUency Court can extend the time for applying for 
discharge ev en after the expiry of the penod fixed on the date of 
adjudication A power to grant further time carries with it a power 
to grant extension eien after the expiry of the term originally fixed 
since annulment of adjudication is not automatic Madho Prasad v 
Madho Prasad So All 241 1933 ALJ 117 145 IC 668 1933 
air (All) 230 

In Arimagin Mudaliar \ Kandasuamy 83 I C 955 Knshnan J 
held that the power conferred by sec 27 (2) to extend the time fixed 
for applying for discharge is not exhausted by the period originally 
fixed having expired There is nothing in the Act to prevent the 
Court from extending the time after the period otiginally fixed has 
expired under sec 43 of the Act Sec 148 C P Code 1908 is 
applicable to the insoUency proceedmgs by virtue of sec 5 (1) of 
the Provincial Insolvency Act and would justify an extension of 
time in such a case even after the expiry of the period originally 
fixed Waller ] on the other hand held that sec 43 is absolutely 
peremptory in its terms and directly the Court is informed of the 
insolvent s omission to apply for discharge within the time fixed 
the only course open to it is to annul the adjudication no applica 
non for extension of time can he after the expiry of the period 
originally fixed and sec 148 C P Code is applicable to insolvency 
proceedings only so far as it does not conflict with provisions of the 
Provincial Insolvency Act 

If before the expiry of the term fixed an application is made 
under section 27 (2) it is obvious that it is not obligatory uoon 



250 


THE PROVINCIAL INSOLVENCY ACT IS. 27(2) 


Court under section 43 to annul the adjudication To this extent it 
IS plain that the term shall’ is not imperative, In re Lord TIimtIou, 
Exp Ojjicia^ Recener, (1895) 1 Q B 724 is an authority on this point 
Then comes the question, supposing the Court is moved under 
section 27 (2) after the expiry of the time originally fixed, but 
before adjudication is annulled under sec 43 has the Court power 
to extend the period within which the debtor could apply for his 
discharge ^ In the first place the adjudication does not get auto 
maticilly annulled under sec 43 on the expiry of the original 
period The words of the section show that the Court must make 
an order of annulment This is the correct interpretation of the 
section as has been held m Abraham v Stiheas supra It is open to 
the Insolvency Court under section 27 (2) to extend the time on 
a proper application to that effect made at any time before the 
adj^udication IS annulled Jethayi Pera/i Firm v Kr.shnayith, 52 Mad 
InLaJehiv Molar 86 I C 115 (1925) AIR 
(L ) 416 the insolvent was granted discharge on his application after 
the period fixed by the adjudication order It was held, that it was 
not a fatal defect thit the application for extension was made 
after expiry of the fixed date Sec 148 of the C P Code established 
this prmciple and there is nothing repugnant to it in the provisions 
of the Provincial Insolvency Act An Insolv ency Court has power 
to extend the time fixed by it within which an insolvent is directed 
to apply for his discharge and it is not a fital defect m the appliCT 
tion for extension of time that it is made after expiry of the Wd 
period, Fflce/i Muhammad v Maya Dasj 100 1 C 134 


Section 27 of the Provincial Insolvency Act is imperative and 
a Court should, on miking an order of adjudication specify the 
time within which the debtor should make an application for 
discharge An order of adjudication in insolvency is not ipso facio 
annulled by the expiry of the period fixed for applying for discharge, 
but has to be determined by an order of annulment, and until 
the adjudication is so annulled, the Court has seism of the case and 
has power to extend tlie time for making the application for 
discharge under sec 27 (2) of the Act regardless of the period 
originally fixed, Gopal Ram v Magni Ram, 7 Pat 375 (F B ) 107 I C 

830 followed in Ganpat V Harigir, 1I3IC 357 1929 A I R (N) ll 
and Sohan Ram \ Tara-hand, 1 17 I C 87 (1929) AIR (L)399 
A Court has jurisdiction to extend the time originally fixed under 
sec 27 for an application hy the debtor for discharge, after the 
expiry of that time but before an order of annulment is passed 
under sec 43 of the Act, Palari Goimdan v The Offlaal Rcccner, 
Coimb itoTc, 53 Mad 288 (TB) 53MLJ 369 In \\/a[/y Mohamed 
Cassim \ Hiijt Ayonb Ha;i Abba 6? Coy , 144 I C 869 1933 AIR 
(R) 133, the Judge was absent on the day fixed for applying for 
discharge and the insolvent did not apply on that ground The 
case was posted to another date when the insolvent applied 'Ilie 



S. 27(2)1 EXTENSION OF PERIOD OF DISCHARGE 251 


judge dismissed the application as being belated on the ground that 
he had no power to extend time It was held that the Judge had 
power to extend time and that he had power to consider the 
application 

Section 27 (2) authorises a Court to extend the time for an appli- 
cation for discharging on adjudicated insoKent if an application for 
extension of time is made after the period specified for the appli 
cation for the order of discharge has expired An application for 
extending the time for an application for discharge should be allowed 
if the result of the annulment of the adjudication would be to 
prejudice the creditor It certainly was not the intention of the 
farmers of the Act that the debtor should derive advantage from 
his failure to applyi Laduratn v Safehuram, 27 N L R 374 1932 
air (Nag ) 22, under s 27 (2) the Court has power to extend the 
time for discharge even after the expiry of the period allowed to 
the insolvent for applying for his discharge Shanl:ardal v Bansi 

Dfiur 1937 A L J 773 171 I C 594 1937 A I R {All ) 686 

Who can apply for extension of the period of discharge. 

From sec 27 (1) and (2) read together it is clear that the Court 
has the power to extend the period and it may be so done, not 
merely at the instance of the debtor but on the application of 
anybody interested The section merely requires that sufficient 
* ' ' ' * debtor alone may 

Jethaji Peraji Firm 

■ * ion 43 IS controlled 

by section 27 and an application for the extension of the period 
of discharge can be made by any one interested and is not restricted 
merely to the debtor Siippiafi Mooptmar v Maffnppti Cftetty, 124 I C 
219 1930 A I R (Mad ) 342 There is nothing m law incompatible 

with the extension of the period within which a debtor should apply 
for his discharge at the instance of and cause shown by the 
petitioning creditor, ChcKiar V Maimg Myat Tha 6 Bur LJ 5 100 

IC 921 (1927) AIR (R)136 It is open to an Insolvency Court 
to extend the period^ specified in the order of adjudication within 
harge on the application 
V Oj^cial Receiver 10 Lah 
f a Court from the pro 

ceedings before it is of opinion i 

for applying for discharge ought to he extended, the Court has 
•power to extend the time of its own motion There is nothing 
whatever in sec 43 (1) which could be construed as meaning that a 
Court cannot extend time for the application for discharge on it* 
own motion R M fC R M Cfiettjarv Ko Po Tfiit 8 Rang 506^ 
128 1 C 841 1931 A I R (Rang ) 27 / 
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Appeal. 

An appeal lies against an order of adjudication under this 
section, tide section 75 and schedule I, infra An appeal lies to the 
High Court from an appellate order of a District Judge upholding 
the orders of the trial Court passed under sec 27 of the Act, 
fCalhilcutt Parambath Perachan v Kuttiali 49 ML] 595 (1926) 

AIR (M ) 123 But no appeal lies when the application for 
extension of the period of discharge fixed by the order of adjudica 
tion IS rejected, In the matter o Ganga Prasad 89 I C 959 (1926) 
AIR (O ) 186 No second appeal lies against an order granting 
extension of time for discharge under section 27 (2) Sambamuribi v 
Ramakrishna. 52 Mad 337 33 C W N 164 (Notes) 55 M L J 837 
114 IC 847 1929 AIR (M ) 43 

28 . (i) On the making of an order of adjudication, 

the insolvent shall aid to the utmost of 
^ power in the realisation of his pro- 
perty and the distribution of the proceeds 
among his creditors 

(2) On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest m the 
Court or in a receiver as hereinafter provided, and shall 
become divisible among the creditors, and thereafter, 
except as provided by this Act, no creditor to whom the 
insolvent is indebted m respect of any debt provable under 
this Act shall during the pendency of the insolvency pro- 
ceeding have any remedy against the property of the insol- 
vent m respect of the debt, or commence any suit or other 
legal proceeding, except with the leave of the Court and 
on such terms as the Court may impose 

(3) For the purpose of sub-section (2), all goods being 
at the date of the presentation of the petition on which 
the order is made, m the possession, order or disposition 
of the insolvent in his trade or business, by the consent 
and permission of the true owner, under such circums- 
tances that he is the reputed owner thereof, shall be 
deemed to be the property of the insolvent 

{ 4 ) All property which IS acquired by or devolves on 
the insolvent after the date of an order of adjudication and 
before lus discharge shall forthwith vest m the Court or 
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receiver, and the provisions of sub'scction (2) shall apply 
in respect thereof. 

(5) The property of the insolvent for tlie purposes of 
this section shall not include any property (not being books 
of account) which is exempted by the Code of Civil Pro- 
cedure, 1908, or by any other enactment for the time being 
in force from liability to attachment and sale m execution 
of a decree. 

(6) Nothing in this section shall affect the power of 
any secured creditor to realise or otherwise deal with his 
security, in the same manner as he would have been 
entitled to realise or deal with it if this section had not 
been passed. 

(7) An order of adjudication shall relate back to, and 
take effect from, the date of the presentation of the petition 
on which It IS made. 

Review. 

This IS mainly sec 16 (2), (3), (4). (5), (6) and (7) of Act III of 
1907. The sub-section (1) is new The introduction of sub-section 
(1) IS explained in the Notes on Clawjes thus “Apparently the duties 
imposed on the debtor by sub-section (1) of section 43 arise as soon 
as the Court has made an order under sec 12(1). It seems desir- 
able to make this clear It is difficult to see how the debtor can be 
under any obligation to assist m the distribution of his property, 
unless he is adjudged an insolvent It is proposed, therefore, to 
amend the concluding part of sub-section (1) and to relegate to a 
separate sub-section the provisions which impose on the debtor the 
duty of aiding m the distribution of his property” Sec. 28 summa- 
rises not only the rights of the creditors but also defines the proper- 
ties that are liable to be distributed amongst them It should be 
“the whole of the property 
■ or m the receiver” it difines 

' ' I and 28 (5) Section 28 ( 3 ) 

lays down that for the purposes of msolv’ency all goods in the 
possession, order or disposition of the insolvent in his trade or 
business at the date of the presentation of his petition by the consent 
and permission of the true owner, shall vest in the Receiver and be 
divisible among his creditors, though he may not be the real owner 
thereof. Sec. 28 (4) lays down that not only the property which he 
was possessed of at the date of the presentation of the petition but 
also the properties which may be acquired or inherited by him after 
order of adjudication would \est in the Receiver and be liable to be ^ 
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distnbi ted among the creditors Section 28 (5) lays down that the 
properties which are exempted from attachment either under sec 
60 of the C P Code or any other law for the time being in force do 
not vest m the Receiver and are not liable to be distributed among 
the creditors Section 28 (6) defines the rights of the secured credi 
tors and sec 28 (7) Hys down the period from which the order of 
adjudication takes effect 


Sub section (1) Duties of the insolvent 
after adjudication 

The duties of the insolvent under the Act before adjudication 
are given in sec 22 and those a ter adjudication m the present sub 
section 3) of the Bank 

Tuptcy Ac (Amendment) 

Act 1926 :lged bankrupt 

aid to the >f hij property 

and the distribution of the proceeds among his creditors The 
order of adjudication means an order that the debtor by or against 
whom an insolvency petition was presented has been legally found 
by the Court to be unable to pay his debts and the effect of that 
order IS (1) to vest all property of the debtor m the Court or a 
Receiver appointed by the Court so that he may get in and collect 
all the dues of the debtor and rueably distribute them to his crcdi 
tor# and (2) to release the debtor from his liabilities This is the 
statutory ri,ht of an honest debtor and his paramount duty Is to 
help the Receiver m getting m and collecting all his dues and assets 
and CO place his assets unreservedly at the disposal of the Receiver 
so that hi> creditors may get as much as possible for their dues out 
of the same A debtor is bound to appear for his examination 
though he may reside more than two hundred miles away from the 
court house In Re Couusji Polkcr/i 13 Bom 144 The principle of 
the matter is rlnt both before and after discharge the insolvent is 
put under the duty to assist m every way the liquidation of the 
assets for the benefit of his creditors That is very extensive and 
that is his primary duty Sfwdan Chandra Bhandari v ScunanJin 

Go'ahr II 37 C \V N 718 57 CL J 467 


Once an order of adjudication has been made the debtor is 
he official receiver or 
He must furnish them 
cr with all particulars 
that can reasonably be required must answer questions about hts 
affairs, attend meetings wait on the Official Receiver execute con 
V e> anecs and other instruments — m short everything that the Official 
Rccciv er may reasonably require of him or that the Court may order 
him Msatton and distribution 

amot ■ Act) He must even 

alter request of the trustee 
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nithoutbeinR subpccmed /n Re Fito?cTflfd cipartc Hohbs (1916) 
HBR 157 The Court cnn even ordcrtlnt hts letters be delivered 
b> the Post Office not to him but to the Officnl Receiver nnd the 
Post Office officials must comply with the order (sec 24 D Act) 
But there arc limits He cannot be compelled to do that which 
docs not relate to his property He cannot be ordered to submit 
to examination to enable the trustee to effect an insurance on his 
life Board o/Trnde V DIolL 13 App Cas 570 

Failure to perform the duties 

If a debtor wilfully fails to perform the dunes impo ed in him 
bi this section or to deliver up possession of an> part of his 
property which is divisible amonRst his credito s under the Act 
and which is for the time being m his possession or under his 
control to the Official Receiver he shall m addition to any other 
punishment to which he may be subject be liable to punishment 
under section 69 of the Act Nanhi Kfal v Emperor 17 OC 138 
25 I C 363 Ufcfcobm \ District Conn 3 U B R 97 49 I C 55 

Sub section (2) > Effect of adjudication 

This IS section 7(1) of the Bankruptcy Act 1914 as amended 
by the Bankruptcy (Amendment) Act 1926 which runs as follows 
On the making of a receiving order an Official Receiver shall be 
thereby constituted Receiver of the property of the debtor and 
thereafter except as directed by this Act no creditor to whom the 
debtor is indebted in respect of any debt provable in bankruptcy 
shall have any remedy against the property or person of the debtor 
in respect of the debt or shall commence any vetton or other legal 
proceedings unless with the leave of the Court and on such terms 
as the Court may impose Subsection (2) is divided into two 
parts the first part being on the making of an order of adjudi 
cation the whole of the property of the insolvent shall vest in 
the Court or in a receiver as hereinafter provided and shall 
become divisible among the creditors and the latter part which 
IS as a corollary to the first part being no creditor to whom the 
insolvent IS indebted m respect of vny debt provable under this 
Act shall during the pendency of the insolv ency proceedings have 
any remedy against the property of the insolvent in respect of 
the debt or commence any suit or other legal proceeding except 
with the leave of the Court on such terms as the Court may 
impose The words as hereinafter provided qualify the word 

receiver and not the word vest m that subsection Official 
Receiver of Coimbatore v D D Kanga 45 Mad 167 H UW 
655 1921 M \X' N 858 59 I C 903 

Nothing is more firmly established in Bankruptcy Law than 
that 1 man who has committed an act of bankruptcy is n 
entitled to deal with his estate He had no right to gather itj. 
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:f It IS not already in his hands or to make payments to his 
credttora out of that which he has actually at his command He 
can give no good discharge to a debtor who pays him with notice 
of the act of bankruptcy because the debt may by subsequent 
bankruptcy proceeding be turned into a debt due to the trustee 
and not to himself This ts a pnncipal and fundamental part of 
^ sford Baker & Co v Union of 
5) 2 Ch D 444 (451) The Official 
India Ltd 12 Rang 577 

Automatic vesting on Adjudication 

Under the provisions of the Provincial Insolvency Act the pro 
perty of an insolvent vests in the Receiver at the date of adjudica 
non and if property isnotloxest it must be exempt from attach 
ment under s 60 C P C at that date Once it has vested it becomes 
the property of the receiver and he is entitled to deal with it 
Triloki Prasad v Kiinja Behan Lai 1935 ALJ 507 1935 A WR 
479 157 I C 986 1933 AIR (All ) 448 As soon as the debtor is 
adjudicated an insolvent the Court takes upon itself the admmis 
tration of his estate for the benefit of the general body of creditors 
and for that purpose it will have to take possession of all the 
property that the debtor held or was possessed of at the time of 
the presentation of the application or may become possessed of at 
any time during which the insolvency proceeding may remain pen 
ding This IS the first part of sub section (2) The Court taking 
upon uself the administration of the property of the debtor for the 
bene6t of all the creditors and for the purpose of making an equt 
table distribution to them it follows that no one creditor should be 
allowed to attach any property for the realisation of his own dues— 
’ ' creditors Hence the sub section 

Vasudeb fCflmath v Lulcsfiminarain 
• ‘ id Cas 442 An order of adjudi 

cation under clause (7) of Section 28 of the Act relates back to the 
date when the petition for insolvency is admitted by the Court 
The effect of clauses (2) and (7) to sec 28 is that the properties 
of the insolvent wherever they maybe and whoever may be in 
possession of them atitomatjcaffjr vests in the Court It is immaterial 
uhether there is at that time any receiver appointed by the Court 
or not The vesting of the property of the insolvent in the Court 
IS not dependent upon there being a receiver Tcjmal Mnmari v 
(Firm) Jokiram Suraima^ 17 PL.T 313 160 I C 146 1936 A I R 

(P) 112 When a debtor is adjudicated an insolvent whether at 
his instance or at the instance of n creditor all his assets which he has 
at the time of the presentation of the application and all assets 
which he may acquire before bis final discharge must come m the 
hands of the Court in order that the said assets may be adminis 
tcred and his creditors whose debts can be proved m the 
insolvency proceedings may get pro rata from tliesc assets Hence an 
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in«ol\cnlIn' no title in the properties in which he had beneficial 
rights at the date of the pre<ictitation of the application or which 
wa« acquired sub«equentlv b> him it an> time before his absolute 
discharge All sikIi properties \cst in the Court or in the Receiver 
appointed b\ the C'ourt Aryiin Deis \ Mnrchid Tc/mi, 1936 A I R 
(C ) 434 

Property that \ests under English la«. 

Under set 3S, Bankruptcy Act. 1914 the property of the 
bankrupt di\ isible amongst his creditors and in that Act referred 
to as the properts of the bankrupt shall not comprise the following 
particulars — 

(1) Property held b\ the bankrupt on trust for any other 
person , 

(2) The tools, it any of Ins trade and the necessary wearing 
apparel and bedding of himself, his wife and children to 
a value not exceeding £20 on the whole , 

But It shall comprise the following particulars — 

(<i) All such property as may belong to or be vested m the 
bankrupt at the commencement of the bankruptcy, or 
mav be acquired bv or de'olve on him before his discharge : 

(b) The capacity to exercise and to take proceedings for exer- 
cising all such powers in or o\er or m respect of property 
as might hate been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
his discharge, except the right of nomination to a vacant 
ecclesiastical benefice and 

(c) All goods bemg, at the commencement of bankruptcy m 
the pos»es'ion, order or disposition of the bankrupt m 
his trade or business b> the consent and permission of 
the tiue owner, undci such circumotarces that he is the 
reputed owner thereof proMded that things in action 
other than debts due or grow.ng due to the bankrupt in 
the course of hiS tr..de or business ahall not be deemed 
goods w ichin the meinmg of his section 

Pfoperf> that sests under sei.. 28, 

Pn pircy has been dehned in sei-tion 2 (d) of this Act and under 
section 167 of the Bankruptcy Act, 1914, as amended by the Bank- 
ruptcy (Amendment) Act, 192() It includes money, goods, things 
inaction, land and e\ cry description of property whether real or 
personal, whether situated m England or el«ew here , also obligations, 
easements, ind e\ery description of estate ntcre-t and profit', 
vested or contingent, present or tuture, arising oui of or incident 
to property thus defined In order to constitute property of the 
insolvent the goods must be in the order or dispojitions of the 

17 
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insolvent The definition of the word property in sec 2 (d) is very 
comprehensive and includes any property over which or over the 
profits of which the insolvent has a disposing power which he may 
exercise for his own benefit All rights of action which relate 
directly to the bankrupt s property and can be turned into assets 
for the payment of his debts including claims m the nature of 
damages except such os arise from bodily or mental suffering or 
personal inconvenience of the Bankrupt or from injury to his 
person or reputation are property which vests m the Official 
Receiver Under sec 28 (5) the property of the insolvent for 
the purposes of this section shill not include iny property {not 
being books of account) which is exempted by the Code of Civil 
Procedure, 1908 cr by any other enactment for the time being m 
force from liability to attachment a""* - <■ i . ” 

It IS to be noted that sec 266 C 
the various kinds of property of a 
to be attached and sold m executio 

as sec 60 of the CPC of 1908 which has replaced that section 
mention, inter d^ia, the property over which or the profits of which 
the judgment debtor ' has a disposing power winch he may exercise 
for his own benefit ” And this is exactly the phraseology which 
has been used m the Insolvency Act Behan Lai v Sat Naram, 3 Lah 
329 On the insolvency of a person what vests in the Official 
Receiver is not the property which the insolvent knows he 
possesses, but the property which in law he possesses Khem Chand 
V Heman Dis, 31 S L R 506 193? AIR {$ ) 306 

The following IS an enumeration of some of the properties which 
constitute the properties of the insolvent and vest m the Receiver 
under sec 28 (2) 

(1) Money— Where an order had been made calling upon a 
certain person to show cause why she should not hand over to the 
Official Assignee money which it was alleged the insolvent had 
paid to her shottly before insolvency, under circumstances which 
might make the transaction void against the creditors, it was held 
that the transaction wa^-igift, and under the circumstances, void 
as against the creditors and that the word ‘property” includes 
money, In the matter o/ Ambica Ntmdan Cisuasy 3 Cal 434 ICLR 
561 Money realised m execution of a decree held by the insolvent 
which was attached b> a creditor IS part of the insolvent’s estate, 

Firm of Adamji \ Firm of Basnd, 89 I C 330 1926 A I R (Sind ) 77 

(2) Persona’ earnings — Property includes personal earnings 

/iimunaJas v Vinayah 10 Ind Cas 693 Property includes salary, Kaifl 
ChaaJra v Shama Chflran 18CWN 1052 19 CLJ 83 After- 

acquired property an insolvent whether It consists of salary , per 
sonal earnings or property of a different kind is property which vests 
in the Official Assignee, hut subject to the provision of unwritten 
law ai to personal earnings sufficient for the maintenance, according 
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to his position m life of the insolvent and his family. In the matter 
o C \1 F Donasfiuc 19 Bom 232 In /n re Roberts, (1900) IQB 
122, the Coutt of Appeal held that after bankruptcy and before 
discharge whites er property a bankrupt acquires belongs to his 
trustee save only what is necessasy for his support There seems to 
be no material difference between personal earnings and salary m 
respect of the amount that would vest m the Receiver, Rtinganfltfm 
Rao \ Ananda Chanar, 21 MLJ 78 

(3) Salary — There can be no room for reasonable doubt that 
‘salary is property ’ of the insolvent, this view accords with that 
adopted in England under the Bankruptcy Act, as ts evident from 
the case ofRe Ward (1897) 1QB 266,Mercerv VansColina (1900) 
IQB 130n, and Re Graydon, (1896) 1 QB 417 It has been ex- 
plained that in making an appropriation of income for the benefit 
of creditors the Court acts on the principle of giving to the creditors, 
the surplus after allowing sufficient portion thereof for the insol- 
vent’s proper maintenance according to his condition tn life The 
Statute law in this cduhtry fixes this amount by sec 60, CPC, 
1908, read with sec 28 (2) of the Provincial Insolvency Act, Ram 
Chandra V SyamaCharan Bose, I8CWN 1052 19 CL J 83 21 

Ind Cas 950, Den Projad v JAN Lems 16ALJ 107, Ranganach 
Rao V Ananda Chanar, 2 M LJ 78 . In the matter of CMP 
Donaghue, 19 Bom 232 In cases m which a question arises as to 
what sum should be paid out of the insolvent’s salary for the 
benefit of his creditors there being no other assets available, the 
burden must be shared equitably between the insolvent, the mem- 
bers of his family and the creditors It is not right that it must 
always be exclusively the creditors who should suffer The Court 
should allocate an adequate sum out of the insolvent’s salary for 
the benefit of his creditors In the mdtfer of Maung Tun Aye, 165 
1 C 384 1936 AIR (R ) 412 

(4) Secret Formulas — Secret formulas invented by a bankrupt for 
the manufacture of certain special articles were part of the goodwill 
and assets of his business and therefore his property and he was 
bound to communicate them to his trustee, In Re fCeene (1922) 9 
Ch D 475 

(5) Life Insurance Policies — ^The trustee takes all policies 

payable to the bankrupt or to fus executors, administrators or 
assignees By weight of authority, he also takes all endowment 
policies payable to the bankrupt at maturity, and m many jurt— 
dictions he also rakes endowunent policies payable to a benefi- 
ciary other than the insured in the event of his death, and 
this too, occasionally, where a state exemption statute exists 
for the protection of wife and children And by a still more 
general qualification, the trustee takes policies, whic would 

not otherwise get because of the power to change t ciary 

reserv ed to the bankrupt In all instances where kes 
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the policies the bankrupt may redeem those of them having cash 
surrender values by paying the amount of the surrender value 
to the trustee, For/uHer treatment and case lau.s tide I6 CLJ 
19-31 (notes) 

(6) CoJj^irigfit — “Where the propeity cf a bankrupt comprises 
the copyright m any work or tn any interest in such copyright, 
and he is liable to pay to the author of the work royalties or a 
share of the profits m respect thereof the trustee shall not be 
entitled to sell, or authorise the sale of any copies of the work, 
or to perform or authorise the performance of the work except 
on the terms of payng to the author such sums by way of royalty 
or share of the profits as would have been payable by the 
bankrupt nor shall he without the con«ent of the author or of 
the Court, be entitled to assign the right or transfer the interest 
or to grant any interest in the right by licence, except upon terms 
which will secure to the author payments by way of royalty or 
share of the profits at a rate not less than that which the bankrupt 
was liable to pay" — ^Section 60, Banlcmptcy Act This section appears 
to meet such a case as that of Re Grant Riclrards (1907) 2 KB 
33, where an author who had sold a copyright to a publisher on 
the terms of being paid royalties on the sale was neld on the 
bankruptcy of the publisher only to be entitled to prove for 
damages for breach of contract 

(7) Goods m the possession order or disposition o/ the msolicntm 
his trade or business — Under section 28 (3) “all Goods being at 
the date of the presentation of the petition on which the order 
IS made, m the possession order or disposition of the insolvent 
in his trade or business, by the consent nnd permission of the 
true owner, under such circumstances that he is the reputed owner 
thereof shall be deemed to be the property of the insolvent " 
The effect of this is to transfer to the receiver certain property 
which does not belong to the insolvent or in which he has only 
a qualified interest The doctrine of reputed ownership implies 
that the owner has unconsciously allowed goods to remain in 
possession ot the insolvent and so enabled him to get more credit 
m his business than he is entitled to But where this is not the 
case the goods will be restored to the owner In Re Kadtbhoy 
Ismailji Lena, 11 I C 14 For /idler treatment tide notes tinder 
section 28 (3), infra 

(8) Goods field by commission agent — If a commission agent 
has a disposing power which he may exercise for his own benefit 
over goods entrusted to him for sale such goods are his property 
for the purposes of the Insolvency Act, and a Receiver can take 
possession of them as his property in insolvency proceedings 
agunst him. In Rc Messrs Kadibfioy Ismad/i Lotia, II Ind Cas 14 
In In re fifurray an msohent, 3 Cal 59, it was held that the goods 
in the hands of the insolvent discharged of the creditor's lien 
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and subject only to the terms of the receipt which at the outside 
onU amounts to an agreement to sell goods and apply the proceeds 
in liquidation of debts due to the creditor, u ere in the order and 
disposinon of the insoUent as a commission agent and therefore 
rightly \ested in the Official Assignee In Re Mnrshali, 7 Cal 421, 
It was held ‘ where goods are m the order and disposition of any 
person under such circumstances as to enable him by means of 
them to obtain false credit the owner who has permitted him to 
obtain false credit, must suffer the penalty of losing such goods for 
the benefit of those who have given the credit’ A Railway receipt 
is a marcantile document of title to goods and lawful possession as 
pledge of such receipt enables the holder by virtue of local custom 
to get possession of the goods and the insolvent s right to get 
possession of them ceases with the pledge, Vilcnrppa v Thippara 38 
Mad 664 In In the matter O; Bunsidfiar Khcttry 2 Cal 359 it was 
held that ‘the goods were not m the order and disposition of the 
insolvent which he agreed to part with before the order of adjudica- 
tion and for which he had received consideration, though the goods 
were still with the insolvent pending delivery *' Money payable to 
an auctioneer by purchasers of goods entrusted to him for auction 
could not be attached by the creditors of the auctioneer except as 
to such an amount as the judgment debtor had a disposing power 
over which he could exercise for his own benefit An auctioneer 
IS entitled to a certain commission on the price of articles sold by 
him, which belonged to the persons who sent the things to him for 
auction There is nothing to prevent the auctioneer contending 
that he is the trustee or bailee of such property and that it is not 
liable to attachment Smttfi v All'tfiubud Bank 23 All 135 Goods 
entrusted to a person for sale as commission agent do not vest m the 
Official Assignee on the insolvency of the agent but remain the 
property of their owner If the goods burn down after being 
insured by the owner in the custody of the agent the insurance 
money goes to the owner and not to the Official Assignee Such 
insur 111 I mam distinguishable 

from Hnym v The Official 

Assigr I (R ) 59 in appeal 

from in me tiiauer oj iyeu rs.ati»« aeceasea j Kang 73 

(9) ProperQ under bailment — Where the plaintiff, an undischarged 
insolvent, who had obtained some emeralds for sale from their 
owner in the ordinary course of his business and had given them 
to the defendant for sale sued the latter for the price of emeralds 
and a half share of the profits said to be realised by an alleged 
sale of the same by the defendant or, if there was no «ale, for the 
recovery of the emeralds or their \alue The defendant pleaded 
inter aba that the suit was not maintainable by the plaintiff as he 
’ ’ ' ' ’is held that m respect of the 

sale and the property in the 
in msoKency under sec 
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MoonritmugamfeoTidan Asarj \ Choclcalmgam Asan, 54 Mad 5(FB)t 
59 M L ] 629 1930 AIR (Mad ) 913 Where, prior to in'solvency, 
the goods were delivered by sellers to buyers, upon terms which 
purported to make them trustees tor the sellers of the goods and of 
the proceeds until payment it was held that, on the bankruptcy of 
the buyers, the goods were m their reputed ownership and hence 
vested m the Official Assignee In re Sumermidl Swrenn, 59 Cal 818 

(10) Property abroad — Under sec 167 of the Bankruptcy Act 
property includes money, goods, things m action, etc , whether situate 
m England or elsewhere The English Bankruptcy Act being an 
Imperial Statute is binding on all British subjects and British Courts 
both within and without England Thus for instance, an English 
discharge is pleadable m bar in any British Court to any action 
to which It could be pleaded m an English Court, Gill v Barron, 
LR 2PC 157 (175) The effect of insolvency on the title to 
property of the insolvent vanes according to whether the property 
be immoveable, notably land, or movable like goods It is a first 
principle of what is called Private International Law that the title to 
immoveables is governed by the law of the country m which they 
are situated, the lex loci rei sitoe, as it is called by the learned, where- 
as the title in tangible movables, as opposed to mtangmle ones, 
like debts and ocher things in action, is in great part governed 
by the personal Uw of the owner, which in the view of the English 
Courts is the law of domicile, and not by the law of the country 
m which they are situated Certainly the effect of a so called 
universal assignment such as take place m bankruptcy, depends 
upon the personal law, mobilia scaMuntur personom is the appropriate 
ma'um As regards immoveable m a foreign country, such as 
Japan, the views of International Law taken by English and British 
Indian Courts is that the English and Indian Statutes do not 
operate unless indeed it is shown that the foreign law will give them 
effect Cockerell V Dickens, (1840) 3 Moo PC 98 (133) As regards 
movables in a foreign country, the basic principle is mobilia sequuntur 
personam (movables follow the person) Pnma facte, these are 
governed by the law of the insolvent’s domicile, Phillips v Hunter, 
(1795), 2 H B1 402 , The Yokohama Specie Bank Ltd v S Curlander 
&. Co, 43 CLJ 436 

In Draupadi Bai v Govjnd Smg/i, 65 I C 334 the question arose 
whether the property of an insolvent in a foreign country vests 
in the Court after adjudication It was held that the village, tf not 
transferred would, as a part of the insolvent’s property, have vested 
in the Court and become divisible among the creditors There is 
nothing to prohibit the State from enacting a law directing the 
vesting of immoveable property in a foreign territory m its own 
Courts In fact the English Bankruptcy Act includes such property 
m the property divisible among the bankrupt’s creditors and vesting 
in the trustee The Jaw may have no practical effect, for immovc- 
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able property ' . 1 1 • ' ci ret sita* which may 

not recognise ■ ■ hich has the effect of 

vesting the pr( . ■ . ■ ’ ' there may be some 

practical effect in that, if the property is still m the ownership of the 
insolvent, the Court may order him under sec. 43 of the Local Act 
(now sec. 22) to transfer to itself or to the Rcceu er according to the 
form required by the law of the country w here the property is 
situated It was held, therefore, that property of the insolvent, 
though situated in a foreign country, vests in the Court under 
sec. 28 (2) 

In Sumermull Surcrui v. Rai Bahadur Bansilal Abirchand, 35 C W.N. 
997: 1932 A l.R (Cal) 310, Rankin, C] observed: “Upon the 
question whether the insolvents’ interest in the Bikantr property 
vested m the Official Assignee, while it is true that the law of Bntish 
India does not govern immoveable property in foreign states, and 
that an adjudication order made here (i e , in the Calcutta High Court) 
can only have such effect upon the property as the law of the 
foreigh state chooses to give It, nevertheless, as between the insol- 
vent and his creditors, the property puma facie, is available to the 
creditors unless the law of the foreign state mterfers with the 
operation of our own law. If it could be shown that the insolvents, 
by executing a transfer or by taking registration in Dikanir, could 
make this property available for the benefit of their creditors, the 
insolvents, under our law, could be required to do what was 
necessary to that end IC' sec. 33(2) (d) of the Presidency Towns 
insolvency Act! ” 

(11) Purtnerjfup Assets — When all the partneis of a firm, t e., the 
whole firm is adjudicated insolvent the partnership assets are pro- 
perty within the meaning of the definition of sec 2 (d) and would 
vest in the Receiver under section (2) and would be distributable 
among the creditors in the manner laid down m section 61 of the 
Provincial Insolvency Act. The question arises . Would the share 
of the insolvent partner or partners in the joint assets of the part- 
nership w’hen only one or some of the members of the firm is or are 
declared insolvents be considered proptity of the insolvent so as to 
vest in the Receiver ? Lmdiey, LJ, m his treatise on Partnership 
(page 798, 9th edition) says . “When one of several partners is 
adjudicated bankrupt his trustee becomes entitled to all hts separate 
property, and to all his interest m the joint property but subject to 
qualifications (as m cases of fraudulent preferences and v'oluntary 
settlements) the trustee can claim no more than the bankrupt 
himself would have been entitled to, Had he not become bankrupt ; 
and every hen available for Kis co-partners against him is equally 
available for them against his trustee Consequently the trustee can 
claim nothing as the bankrupt’s share until all the joint cn*.’ 
have been paid and the partnership accounts have been duly ta’ 
and adjusted (see West v. Skip, I Vcs. S 236, 456). On the ’ 
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hand the solvent partners have no right to insist ot taking the 
partnership assets to themselves and to pay the trustee the estimate^ 
value of the bankrupt s share for the right of the trustee a^am^t 
thena as well as their right apa nsc the trustee is to have an account 
and a sale and distnbut > (C n sh y v Collins l3 Ve« 229) 

Under sec 49 of the Ind in Partnership Act (IX of 1932) wh ch 
has taken the place of s“c "^62 ot the In lun C ontract Aet where 
there are joint debts die fnm the firm ml al«o separate debts 
due from any partner the property of the firm shall be applied 
in the first instance m jayiient of thi. debts of the firm 
and if there is any surplus then the ^hare of each partner 
shall be applied in paynaenc of h» separate debts or paid to 
him There was some di\erj,enct t jid cul opinion as to whether 
the share of a bankrupt partner in the partnership assets vests 
in the Receiver This his iristn fran the use of the expression 
disposing power m sec 2 (d) Section 31 of the Indian 
Partnership Act (IX of 1932) which has taken theplice of sec 
253 (6) of the Indian Cantract Act lays down Subject to 
contract between the partners no person shill be introduced as 
a partner into the firm w thout the cons nt of all the existing 
partners The judicial C ommittee of the Pr vy Council has held 

m Dm Doyal Lai \ Jiigdcap Nar im Sm?/i 41 A 247 3 Cal 198 
that the partner could not himself have sold his share so as to 
introduce a stranger into the firm without the consent of hts 
CO partners Therefore the as ignment of a share in the assets 
the firm is the assignment of a hare ri.^ht to sue (for dissolution 
and accounts) within the meaning, of sec 6 (e) of the Transfer 
of Property Act which cannot be transferred In Wilson \ 
NadimiiK 1930 A I R (Mad) 45S it w is KcH that tht insolvents 
share in the partnership will vest m th- Official Ass^nee or 
Receiver A further difficulty ha 1 arisen in view of he provision 
in Or 21 r 49 CPC that property bclon^in to a partnership 
shall not be attached or sold in execution of i decree other than 
a decree passed ai,amst the firm or ai,am$c the partners m the fiim 
as such ' And this principle was upheld m 'Jyc 1 Tujj oo' Hosain v 
Ruefitmutfi Ptrsfuid 14 Ml A 40 Di rtrfn Mo'iim Du \ Ltikfiimony 
Dili 14 Cal 384 Bihee TokatsUrab \ Dun I Mohun 6 MIA 
510 while a contrary view wa cxprcse 1 in Dn Doya' Lai \ 

Jugdtcp Naratn Singfi 4 lA 247 3 Cal I9S Pun v 

Bafyanna 13 Mad 447 IijuiChuilru Toy v I siir Chan Iru Roj 20 
Cal 693 Rumun iih Aivur v 'Not’imlra Aiy ir 4 d ML) 827 18 

L\V 868 1924 AIR (Mad) 2'^3 Seth Vuhn /us v Thmccrc/as 80 

I C 642 1925 A I R fSmil ) 72 and 118 

The above Iifllculrits have been solved by the enactment of 
sec 34 m the Indian Partnership Act I\ of 1932 w inch lays dow n 
that wKcCw a partner m a firm is adjuditared an insolvent he 
ceases f-*bea p artner on tht dare on which the nrlcc of adjudi 
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cation is made whether or not the firm is thereby dissolved, and 
v\here under a contract between the partners the firm is not 
dissohed by the adjudication of a partner as an insolvent, the 
estate of a partner so adjudicated is not liable for anv act of the 
firm and tne firm is not liable for any act of the insolvent done 
after the date on vv hich the order of adjudication is made” The 
provision previously contained in sec 254 (2) of the Indian Con- 
tract Act as to the effect of insolvency of a sinple partner was to 
the effect that when a partner was adjudicated insolvent any other 
partner might sue for the dissolution of the firm Section 34 of 
the Indian Partnership Act is similar to sub-section (1) of section 
33 of the English Partnership Act, 1890 which provides for the 
dissolution of the partnership on the death or bankruptcy of any 
partner Therefore the law as it stands at the present day is that 
on the bankruptcy of a partner he ceases to be a partner of the 
firm and what vests in the Receiver is his profits m the partnership 
assets, if any, up to the date of his adjudication after payment of 
the partnership debts ‘ When a partner or some of the partners 
become insolvents, the Receiver becomes the tenant in common 
with the continuing partners from the date of the petition, 
Barker v Gooduir, 11 Ves 78 Section 69 of the Indian Partner- 
ship Act, 1932, provides that nothing contained therein shall affect 
the powers of an Official Assignee Receiver or Court under the 
Presidency Towns Insolvency Act, 1909, or the Provincial In«oI 
vency Act, 1920 to realise the property of the insolvent partner 
Therefore, on the insolvency of a partner the firm is dissolved as 
regards him and his Receiver does not step into his shoes so as to 
be a continuing partner But the property of the insolvent upto 
the date of hts adjudication m the partnership assets vests m the 
Receiver and he has the right to realise those assets by suit 

(12) Gooduid — If the bankrupt has before hts bankruptcy 

carried on a business, the goodwill of the business passes on 
adjudication to his trustee, and except where the goodwill is 
personal to the bankrupt as in the case of a professional man, in 
which case, it seems, it would not pass, Halsbury’s kau o/ Englund, 
Vol II, page 160, para 263 (1908 edition) The right of the 
assignee to sell the goodwill is not questioned and so far as it was 
property the assignee had the right to sell it Cnittueff v Lye, 
(1810) 17 Vesey, 335 11 RR 98 (See section 59 Provincial 

insolvency Act) But the purchaser of the goodwill has no right, in 
the absence of n contract to the contrary, to restrain the bankrupt 
from setting up bonfl fide a fresh business and soliciting the custo 
mers of his former business, and it is Immaterial w hether the bank- 
rupt has or has not joined in the conveyance of the goodwill to 
the purchaser. Walker v Mottram (1881) 17 Ch D 355 (see section 
27 of the Indian Contract Act) 

(13) Hindu family firm — On a reference under sec 98, CPt 

/ 
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It was held m the Official Receiter, Anantapiir v Ram Chandrappa 
52 Mad 246 55 MLJ 721 114 IC 345 1929 AIR (M)I66 

that ‘ where in a Hindu joint trading family there are one or 
more minor members and the manager is not the father and the 
adult members including the manager have been adjudicated 
insolvents the power of the manager to dispose of the joint family 
property for debts incurred for trading purposes passes to and 
becomes exerciseable by the Officiil Receiver so as to bind the 
minor s shares " The liability of the minors as the sons of their 
fathers must be distinguished from the liability as partners of the 
firm So far as the latter was concerned, they were under no 
personal liability and no property of theirs, which was not property 
of the firm could be touched by the Receiver The Receiver 
was entitled to proceed against the interest of the minor sons in 
the joint family property, and the sons could only obtain exemption 
by showing that the father’s debts were not binding on the sons 
by reason of immorality and the like The fact that the minors 
had not been and could not be adjudicated insolvent would not 
affect the vesting m the Receiver of the entire assets of the firm 
including their shares in the family property which had become 
part of the firm’s assets The minors share in the family property 
which was mortgaged for a debt of the family as a partner in the 
firm could not in any event be saved by them except by showing 
that the debts for which the fathers were personally liable were 
contracted for immoral purposes, Bhola Prasad v Ramfewmar Mar- 
ufln, 11 Pat 399 1932 AIR (Pat) 231 The whole family 

property is liable for the payment of the debts incurred by the 
manager for the purpose of the family business the shares of the 
minor co parceners being also liable , and the rights of the widow 
to maintenance and residence must be postponed to the payments 
of the debts, Musstt Cfiampa v Official Receiier, Karachi, 15 Lah 9 


In a joint family governed by the Dayabhaga school of Hindu 
law and having an ancestral trade, the share of the minor is not 
liable for debts contracted for the purposes of a new business 
started by the karta or manager of the family On adjudication 
in insolvency of the adult members, the minor’s share does not 
vest m the Receiver, Sanyasi Charan V fCnshna Dhan, 49 I ^ 108 

49 Cal 560 (PC) 20ALJ 409 26CWN 954 43 MLJ410 
35 CL) 498 The principle enunciated in the above case has 
been held to be applicable also m the case of a Mitakshara family 
business It has been held by the Privy Council in The Benares 
Bank Ltd v Han Naram, 59 1 A 300 36 CWN 826 that the 

manager of n Hindu joint family, even if he be the father and 
whether the family be Mitakshari or Dayabhaga, has no power 
to alienate the interest of a minor member Jn joint family property 
for the purposes of a new business started by him as manager 
Their Lordships held that “a new business is not within the 
purview of verses 27 to 29 of Chapter I of the Mitakshara which 
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defines the powers of a Mitakshata joint fimdy manager to ahennte 
immo\ cable property belonging to the joint family” Therefore 
the right to sell the share of a minor in a joint family property 
for debts incurred in a new business by a father or manager who 
becomes subsequently insohent is not property within the meaning 
of sec 2 (d) of the Proimcial InsoKency Act and does not \est 
in the receu er 

(14) Hindu yoint /amdy t>^operty m case Oj the adyudication of the 
Karta or Managfu, — From the earliest times it has been uniformly 
held in a long <eries of decisions that the right, title and interest 
of a Hindu co parcener in joint family property may be attached 
and sold m execution of a decree obtained against him personally 
Therefore, such right, title and interest is property of the insolvent 
which vests in the receiver in insolvency and the receiver is entitled 
to sue for partition thereof, Stiraj fiunsi v Sheo Perjhad, 5 Cal 148 
(PC), Purshotam Naidu v Panniiwnguni, 1913 MWN 897 15 

MLT 92 2 1 Ind Cas 576, Lai Bahadur v Paspat Pmsad, 74 1 C 
301 1923 AIR (O ) 154 , H E Howatson v W E Durmnt, 27 
Cal 351 4CWN 610 There was divergence of opinion as to 
whether on the adjudication of a father of a Mitakshan joint family 
the entire family property including the shares of the sons should 
be considered as property so as to vest in the receiver It was held 
' ' Mitakshara law a father has a right to 

m ancestral immoveable property for 
not tainted with illegality or immora 
lity and such interest is therefore property within the meaning of 
secnon 2 (d) and vests m the receiver The Official Assigneee is the 
representativ e of the insolvent and is entitled to all the rights includ 
mg Tights of possession of the joint property, Bauan Dass v O M 
Chiene, 44 All 316 20 ALJ 155, Hurmukh Ro> Miinno LaU v 
Rcidha Mohan, 54 1 C 931 Fakirefuind v Motichand 7 Bom 438, 
Rangya Chetn v Tanikchella Mudaly, 19 Mad 74 Sitaram v Beni 
pTOsad, 84 I C 790 , Chel/cram v Offiaal Receiver, 1923 AIR (S ) 20 , 
Nwrsimtdu v Bosaia SanJedram, 1925 AIR (M ) 249 , Naram Dass 

V Banicim Chandra 85 I C 396 , Shiogopal v Sukhru, 87 I C 957 
1925 AIR (N) 418 OmPrahash \ Moti Ram, 24 ALJ 417 94 
1C 175 1926 AIR (A) 447 , AmoIakChandv Mansiik Rai Man 
ganlal 3 Pat 857 , Behan Lai v Sat Narain, 3 Lahore 329 (F B ) , 
Jagabhai Lallubhai \ VijbhuUandas, 11 Bom 37 , In re Sellamuthu 
Serial, 47 Mad 87 (FI3) 1924 MWN 94, Soonkaranai>ana Pil/ai 

V Rajamani, 47 Mad 462 46 MLJ 314, Narajan Ganesh v 
Sagunahai Gangadhar, 26 Bom L.R 1200 , Kupptisami \ Kiartmuthtt, 
82 Ind Cis 438 47 M L.) 487 1924 MWN 80? 

On the other hand It was sometimes held that joint family pro- 
perty IS not property within the meaning of section 2 (d) of the 
Provincial Insolvency Act which vests m the Court or in a receiver 
under «:cction 28 on the making of an order of adjudication, Sanf 

/ 
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Prasad Singh v SKeoilut Singh 2 Pat 724 Sahay Narayan Scihi v 
\Vajid Hussan 49 1 C 848 The difficulty has been solved by the 
pronouncement of the Judicial Committee m Sat Narain v Behan 
La! 52 I A 22 6 Lahore 1 29 C W N 797 47 M L J 857 1925 
AIR (P C ) 18 (in appeal from Behan Lai v Sat Naram 3 Lahore 
329) in the following terms ’ 

vent passed against a Mitak 
undivided son s interest in 

Receiver or Assignee The property of an insolvent which under 
the Act vests in the receiver must mean only the property which 
is divisible amongst his creditors It is certainly a startling propo- 
sition that the insolvency of one member of the family should of 
Itself and immediately take from the other male members of the 
family their interest in the joint property and from the female 
members their right to maintenance and transfer the whole estate 
to an assignee of the insolvent for the beneftt of his creditors The 
father s power to dispose of the joint property is not absolute 
but conditional on his having debts which are liable to be satisfied 
out of that property But the definition of property m the Act 
seems to contemplate an absolute and unconditioml power of 
disposal Property is defined as including any property over which 
the insolvent has a disposing power which he may exercise for his 
own benefit and it may be said that a Hindu father s power to sell 
the joint property and apply the proceeds to the payment of hts 
debts 18 such a power It is not the intention of the Act that on 
the insolvency of a father the joint property of his family should 
at once vest in the assignee It may be that under the provisions 
of the Act that property may in a proper case be made available 
for payment of the father siust debts but it is quite a different 
thing to say that by virtue of his insolvency alone it vests in the 
assignee This case although decided under the Presidency Towns 
Insolvency Act the remarks therein made will apply to cases under 
the Provincial Insolvency Act Vcnkatarajian V Kesaian Pattar 114 
I C 425 1929 AIR (M ) 773 Trayan fCesfiar v Basanta Ktimar 

6 OWN 977 1930 AIR (Oudh)26 


The above decision in Sat Naram v Behan La! has been 
followed in subsequent decision which have held that the in 
solvents property includes also m the case of a Hindu father 
his disposing power over his son s interest The power of a Hindu 
Hther to dispose of family property for his debts must b“ deemed 
to be prop"rty within the meaning of the Act and as such it 
vests m the Court or Receiver On the insolvency of the father 
of n joint Hindu family it is only his own share of the family 
property that vests m the Official Receiver The shares of his 
sons do not vest in the Official Receiver With respect to those 
shares u/iat tests m tfie Oj^cifll Receiter is only the father s power of 
dishosal Sethiirama Cfiett er v Offiaal Rcceiier Tan/orc 49 Mad 

849 (FD) 51MLJ 269 97 I C 825 1926 A I R (Mad ) 994 , 
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C/iainnan District Boartl Monghyr \ S/ico D«it Smgfi 5 Pit 476 
93 I C 364 1926 A I R (Pat ) 438 Altai abad Bank Ltd \ 

Bhflguan Johar, 48 All 343 24 ALJ 323 1926 A I R (All) 

262 Mt Plan Bai \ Firm Tulsidas Sarochan Mai lOO 1 C IIO 
1927 AIR (LiK)15Z Subratnamah Iyer v Krishna lyar 102 1 C 
266 1927 AIR (Mad ^ ^ 27 

M L \V 430 1928 A 11 v 

Chiman La! 1930 (Lah ) I R 

(N)2l5 Ai and Prakash 3) 

1931 AIR (All) 162 Ram Ghulam v Kflilash Naratn 32 All 
493 1931 AIR (All) 59 Official Receuer Coimbatore \ 

Arunachalam Cheitar 19M AIR (Mad) 118 Gori Shankar v 
Official Receuer Delhi 13 Lah 464 33 Punj LR 314 1932 A I R 
(Lah ) 151 Sita Ram \ Receuer o the Estate of Ram Prasad 1932 
AIR (All) 353 1932 ALJ 285 Haridas Himatlal \ Lallubhai 
Mulchand 55 Bom IIO 32 Bom LR 1362 1931 AIR (Bom) 
50 BankeN Lai v Durga Prasad 53 All 868 F B 1931 A I R (All ) 
312 Shankaranarama v The Official Receuer South Kanara 1932 
MWN 1I89 Mahabir Prasad V Shiianandan Sahay 15 Pat LT 
503 Sidheshuar Naih v Deokali Dm 10 O \V N 1233 FB 1934 
AIR (O ) 1 The point again came up for consideration of 
ther Lordships of the judicial Committee in Sat Naratn v Sri Kishen 
Das 63 I A 384 17 L 644 17 Pat LT 717 64 CLJ 80 38 
PLR 976 40CWN 1382 38 Bom LR 1129 44 LW 417 
71 MLJ 812 1936 OWN 681 164 IC 6 1936 AIR (PC) 

277 and their Lordships held that on the insolvency of the father 
managing a Mitakshara joint family the interest of the other 
members in the joint family property does not test in the Official 
Assignee but the capacity to exercise the insolvent s power to 
sell the joint family properties for his antecedent debts so far as 
not incurred for immoral or illegal purposes vest in the Official 
Assignee under sec 52 (2) (b) of the Presidency Towns Insolvency 
Act (corresponding to sec 28 (2) of the Provincial Insolvency Act) 
Their Lordships have also laid down that such power must be 
exercised subject to us own limitations and sec 17 and 49 (5) 
(corresponding to secs 28 (2)and 61 of the Provincial Insolvency Act) 
laying down the principle of equal treatment of all creditors for whom 
no priority is expressly provided for do not apply And it has also 
been faid down that the fathers power of sale for his debts exists 
only so long as the joint family property is undivided and the 
capacity of the Official Assignee must be similarly limited But 
when a partition suit has been instituted after the in'olvency of 
the father division of the joint family property can only be made 
after providing for satisfaction of the insolvents antecedent debts 
m so far as the sons fail to show that they are immoral or illegal 
Antecedent debts of the father so far as they are not illegal or 
immoral are a liability of the joint estate they do not giv e rise 
a pious obligation on the sons not to object to the alienation of t 
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joint estate by the father for such debts In view of the aforesaid 
decision of the Privy Council, the decision in Nil/cantJia Narayan 
Teuian v Dchendra Nath Roy, ISP 363 15 PL T 39 161 I C 167 
1936 A I R (P) 115 which held that the power of a Hindu father 
to sell the^ joint family property, including the interest of his 
son, is not ‘ property" of the insolvent which by s 28 of the Act 
vests in the Receiver and which by s 59 he is empowered to sell for 
distributing among the creditors, has been o\cr-ruled by the Full 
Bench case of Bishuanath Sao v The O^cial Receiier I L.R 16 P. 60 
which held that when a Hindu father is adjudicated, the interest 
of his son or sons m the family property does not vest in the Court 
or the Receiver, but the Court or the Receiver has power to sell 
the joint family property, including the interest of the minor son 
or sons of the insolvent for the payment of his antecedent debts 
not incurred for immoral or illegal purposes 


Hindu yomt family property m case of attachment before adjudication 
Where proper^ of a joint family consisting of a father and three 
sons was attached before judgment m a suit against the father, 
which was later decreed and the father was adjudicated insolvent 
after the suit and the properties were brought to sale in execution 
of the decree, it was held that the Official Receiver had no title to 
three fourths of the sale proceeds of the shares of the sons and 
that the same must be paid in satisfaction of the decree The 
petition for adjudication being presented after the date of attach* 
ment, the father’s power of disposal of the sons’ shares has been 
destroyed by the existing attachment of those shares and the 
Official Receiver cannot get any power to deal with the sons’ shares 
by reason of the order of adjudication The Official Receiver, 
Coimbatore vMRMKARRM Amnachalam Chetuar 1934 
MWN 113 39 LW 338 1934 AIR (M) 217 The question 

kesuar Banerjee, 

•15 1937 AIR 


joint family purposes vests, on the adjudication 


of a managing 
nily property for 
of such member 


Receiver on his becoming an insolvent ceases once the son’s 
interest in the family property is attached m execution of a decree 
against him Once the right of the father is gone, the power of the 
law to transfer that right to the Official Receiver in insolvency is 
gone too, because there is nothing to transfer There is in this 
respect no difference in principle between a case where the son’s 
interest is attached because he is held to be liable under the pious 
obligation rule and a case where the son’s interest is made liable 
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because he is himself the principal debtor. The O^cml Rcceucr, Enst 
Goduiari, RaymiindT^ \ The Imperial Bank 0 / India, I L R 59 M 296 
The reason for the rule ts that when the right title and 
interest of a Hindu son in joint ancestral property has been 
attached in execution of a decree against him and its private 
alienation has been prohibited by an order of the Court under 
sec 276 of the Code of Civil Procedure (1882) the father is deprived 
of the power of alienation of that interest in satisfaction of his 
own debts Subra^a \ Nagappa, 1 L R 33 Bom 264 If the son’s 
share w as attached by a creditor, the Official Receiver has no power 
to sell the share after attachment but the attaching creditor is 
entitled to proceed with the execution by selling the son’s share 
Gopala Knshnayya v Gopa^an, ILR 51 M 342 

Hindu joini family property m case of adjudication of a co parcener 
— In the case of the insolvency of one of the co parceners of a joint 
Hindu family all that can be sold is the undivided share of the 
insolvent in the joint family property It is for the purchaser to 
claim partition and the question what was the share of the 
insolvent can only be decided in the partition proceedings Nathtt 
Mai v Lflia Dina Nath, 34 P L R 1032 146 1 C 840 1933 A I R 
(L ) 651 It IS impossible for the Official Receiver to claim any more 
rights than the father possessed himself The father’s power of 
disposal would cease to exist as soon as the son’s property comes on 
his insolvency to vest in the Official Receiver Thumbalam Gooty 
Tfiimmiah v The Oi^cial Receiicr, Bcllary, (1939) 1 M L J 158 

(15) After acquired property — Section 28 (4) lays down that 

‘ all property which is acquired by or devolves on the insolvent 
after the date of an order of adjudication and before his discharge 
shall forthwith vest in the Court or Receiver” The word property 
does not exclude personal earning over and above what is necessary 
for the debtor’s support and the Court has jurisdiction to pass 
orders as to his earnings after adjudication but before his discharge, 
Jumnadas v Vinayak 7 N L R 19 10 Ind Cas 698 All properties 

such as may be acquired by, or have devolved upon the insolvent 
after the passing of an order of adjudication and before his 
discharge, forthwith vest m the Court or Receiver, and become 
divisible amongst the creditors, Muhammad Fatima v Muhammad 
Mashuq All, 44 All 617 20 ALJ 569 For fuller treatment tide 
notes under sec 28 ( 4 ), infra 

(16) leasehold interesi — Under sec 111 (g) of the TP Act, 
in order to have a forfeiture of a lease there should be an express 
condition to that effect A lea«e cannot, therefore come to an 
end in the absence of a condition to that effect m the lease deed, 
merely because the lease money i* not paid by the lessee or on his 
insolvency, by the Insolvency Court Under section 28 (2) the 
whole of the in«olvent’s property vests in the In«:olvency Courr 
on an order of adjudication being pa«sed As regards 

/ 
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properties such as leaser, the Official Assignee has the right to 
elect whether he will accept or repudiate the leasehold property 
belonging to the insolvent and unless he accepts it, such property 
IS not considered to \est in him The unaccepted property 
continues to vest in the insolvent, for there is noihing in the 
Insolvency Act to incapacitate an insolvent from holding separate 
property provided the persons dealing with him are aware of his 
insolvency, Mahadeo v Jainaram 62 Ind Cas 850 

(17) Smtutory Tenancy — A statutory tenancy is property The 
plaintiffs having let to the defendant a dwelling house, the 
defendant retained possession of it after the expiration of the term 
The defendant was afterwards adjudicated bankrupt and the 
trustee in bankruptcy disclaimed any interest in the house In an 
action by the phmtiff against the defendant bankrupt for possession 
of the house and mesne pro6ts it was held, that the statutory 
tenancy to which the defendant became entitled was ‘property’ 
within the meaning of section 167 of the Bankruptcy Act, 1914. 
and passed under sec 53 to his trustee m Bankruptcy, that on 
disclaimer thereof by the trustee that interest in the property 
ceased to exist and was no longer available for the benefit of the 
defendant, and consequently that the plaintiffs were entitled to 
judgment, Parkinson St Orj v Noc/, (1923) 1 KBD 117 A 
monthly tenant of certain premises remained m possession thereof 
after being adjudicated insolvent The Official Assignee having 
disclaimed interest, the landlord applied to the Insolvency Court 
by motion, for an order for possession It was held following 
Parkinson & Ors v Noel, that the statutory tenancy was the 
property of the insolvent and the disclaimer of the Official Assignee 
having put an end to the interest of the insolvent therein the 
property re\erted to the landlord, and the latter was entitled to 
an order for possession, In tc Abu Bilker Haji Abdulla, 48 Bom 
580 26 Bom L R 628 As regards arrears of rent due to the 
landlord for any period before the bankruptcy of the tenant, it 
has been provided by sec 35 of the Bankruptcy Act, 1914, as 
amended by the Bankruptcy (Amendment) Act, 1926, that “the 
landlord or other person to whom any rent Is due from the 
bankrupt may at any time, either before or after the commencement 
of the bankruptcy, distrain upon the goods or effects of the 
bankrupt for the rent due to him from the bankrupt, with this 
limitation, that, if such distress for rent be levied after the 
commencement of bankruptcy, it shall be available only for 6 
months’ rent, accrued due prior to the date of the order of adjudi- 
cation and shall not be available for rent payable in respect of 
any period subsequent to the period when the distress was levied, 
but the landlord or other person to whom the rent may be due 
from the bankrupt may prove under the bankruptcy for the surplus 
due for which ihe distress may not have been available” As 
regards any goods of a debtor that have been taken in execution, 
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the limit on the amount of rent which the party at whose suit 
the execution IS taken out or which the landlord is entitled to be 

paid, ndc sec 35 (2), (3), Bankruptcy Act, 1914, as amended by 
B (A ) Act, 1926 As between the lessor and the lessee the 
effect of a disclaimer of a lease hold by the Official AssiRnee under 
sec 62 of the Presidency Towns Insolvency Act (no corresponding 
sec in the Pro Ins Act) is that the lease is determined as from 
the date of such disclaimer and the reversion becomes accelerated , 
there IS no need for a vesting order under sec 66 in favour of 
the lessor though he may require delivery of possession and prove 
against the insolvent s estate for such damages if any, as he may 
sustain by the disclaimer A mortgage or a sub lease by the lessee 
would not affect the consequences of a disclaimer as between the 
lessor and the lessee inter se Satya Pri>a GJioslial t Band Baran 
MuMee, I L R 63 C 1123 40C\VN 846 

(18) Permanent tenures In the Agra Tenancy Act II of 1901 
section 193 in express terms made Chapter XX of the Cm! 
Procedure Code 1882 (the chapter on insolvency) inapplicable to 
all suits and proceedings under the Tenancy Act It was 
accordingly held by a Full Bench of the Allahabad High Court in 
Kalka Das V Ga;/u Smgh 43 All 510 (F B ) I9ALJ 439 62 
Ind Cas 897 that the provisions of insolvency law did not apply 
to revenue cases The Provincial Insolvency Acts III of 1907 
and V of 1920 by virtue of the exception contained m section 
193 of the Agra Tenancy Act, 1901, also remained inapplicable 
to cases m the Revenue Courts This was the state of the law 
upto 1926 when the new Tenancy Act ill of 1926 came into force 
and in the new Act that portion of section 193 of the old Act of 
1901 which had the effect of making the insolvency law inapplicable 
to cases under the Tenancy Act has been deleted from the corres 
ponding section 264 of the new Act of 1926 and the bar has been 
automatically removed The Provincial Insolvency Act must now 
be held to be applicable to suits and proceedings under the new 
Tenancy Act III of 1926 So where in execution of a rent decree 
the zemindary property belonging to a judgment debtor was 
attached and sold inspite of his adjudication before such attach- 
ment, It was held that the auction sale by the Revenue Court 
outside the insolvency proceedings did not pass any title to the 
auction purchaser and the sale proceedings was null and void as 
against the Official Receiver The Official Reccner of Moradabadv 
^lurta?a Ali 1932 A L I 402 Under sec 22 of the Agra Tenancy 
Act, III of 1926, the interest of the permanent tenure holder and 
of a fixed rate tenant being both heritable and transferable, the 
right of a permanent tenure holder and of a fixed rate tenant is 
'‘propert> within sec 2 (d) of the Provincial Insolvency Act, and 
vests in the Receiver 

(19) Otcupancy nglit The diasion in the Full Bench 
18 


: (/ 
/ 
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properties such as leaser the Official Assignee has the right to 
elect whether he will accept or repudiate the leasehold property 
belonging to the insolvent and unless he accepts it, such property 
IS not considered to vest in him The unaccepted propert> 
continues to vest in the insolvent for there is nothing in the 
Insolvency Act to incapacitate an insolvent from holding separate 
property provided the persons dealing with him are aware of Iw 
insolvency, Mahadeo \ Jmnarain 62 Ind Cas 850 

(17) StatutOT^y Tenancy — A statutory tenancy is property The 
plaintiffs having let to the defendant a dwelling house, the 
defendant retained possession of it after the expiration of the term 
The defendant was afterwards adjudicated bankrupt and the 
trustee in bankruptcy disclaimed any interest in the house In an 
action by the plaintiff against the defendant bankrupt for possession 
of the house and mesne profits it was held that the statutory 
tenancy to which the defendant became entitled was ‘property’ 
within the meaning of section 167 of the Bankruptcy Act, 1914, 
and passed under sec 53 to his trustee m Bankruptcy, that on 
disclaimer thereof by the trustee that interest in the property 
ceased to exist and was no longer available for the benefit of the 
defendant, and consequently that the plaintiffs were entitled to 
judgment, Parkinson &. Os v Noel, (1923) 1 KBD 117 A 
monthly tenant of certain premises remained m possession thereof 
after being adjudicated insolvent The Official Assignee having 
disclaimed interest, the landlord applied to the Insolvency Court 
by motion, for an order for possession It was held following 
Parkinson &. Ors v Noel, that the statutory tenancy was the 
property of the insolvent and the disclaimer of the Official Assignee 
having put an end to the interest of the insolvent therein the 
property reverted to the landlord and the latter was entitled to 
an order for possession, In re At>u Buker Haji Abdulla, 48 Bom 
580 26 Bom L R 628 As regards arrears of rent due to the 
landlord for any period before the bankruptcy of the tenant, it 
has been provided by sec 35 of the Bankruptcy Act, 1914, as 
amended by the Bankruptcy (Amendment) Act, 1926, that ‘^the 
landlord or other person to whom any rent is due from the 
bankrupt may at any time, either before or after the commencement 
of the bankruptcy, dmram upon the goods or effects of the 
bankrupt for the rent due to him from the bankrupt, with this 
limitation, that, if such distress for rent be levied after the 
commencement of bankruptcy, it shall be available only for 6 
months’ rent, accrued due prior to the date of the order of adjudi 
cation and shall not be available for rent payable m respect of 
any period subsequent to the period when the distress was levied 
but the landlord or other person to whom the rent may be due 
from the bankrupt may prove under the bankruptcy for the surplus 
due for which ihe distress may not have been available” As 
regards any goods of a debtor that have been taken in execution 
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the hmit on the amount of rent which the pnrty nt whose suit 
the execution IS taken out or which the landlord is entitled to be 
paid ndc sec 35 (2) (3) Bankniptcv Act 1914 as amended by 
B (A) Act 1926 As between the lessor and the lessee the 
effect of a disclaimer of a lease hold by the Official Assignee under 
sec 62 of the Presidency Towns Insolvency Act (no corresponding 
sec m the Pro Ins Act) is that the lease is determined as from 
the date of such disclaimer and the reversion becomes accelerated 
there IS no need for a vesting order under sec 66 in favour of 
the lessor though he may require dehv er^ of possession and prove 
against the insolvent s estate for such damages if any as he may 
sustain by the disclaimer A mortgage or a sub-lease by the lessee 
would not affect the consequences of a disclaimer as between the 
lessor and the lessee inter se Sat^a Priya Ghos/ial t Band Baran 
Mukerjee ILR 63C 1123 40C\VN 846 

(18) Permanent tenures In the Agra Tenancy Act 11 of 1901 
section 193 m express terms made Chapter XX of the Civil 
Procedure Code 1882 (the chapter on insolvency) inapplicable to 
all suits and proceedings under the Tenancy Act It was 
accordingly held by a Full Bench of the Allahabad High Court m 
Kalka Dfls V Ga;;» Smgh 43 All 510 (FB) 19ALJ 439 62 
Ind Cas 897 that the provisions of insolvency law did not apply 
to revenue cases The Provincial Insolvency Acts 111 of 1907 
and V of 1920 by virtue of the exception contained in section 
193 of the Agra Tenancy Act 1901 also remained inapplicable 
to cases in the Revenue Courts This was the state of the law 
upto 1926 when the new Tenancy Act 111 of 1926 came into force 
and m the new Act that portion of section 193 of the old Act of 
1901 which had the effect of making the insolvency law inapplicable 
to cases under the Tenancy Act has been deleted from the corres 
ponding section 264 of the new Act o( 1926 and the bar has been 
automatically removed The Provincial Insolvency Act must now 
be held to be applicable to suits and proceedings under the new 
Tenancy ^ct III of 1926 So w here m execution of a rent decree 
the zemmdary property belonging to a judgment debtor was 
attached and sold inspite of his adjudication hi. fore such attach 
ment It was held that the auction sale by the Kevemie Court 
outside the vwsolvewcv pvoceedKv^'% dvi wot \ nw ViWy \h\e to the 
auction purchaser and the sale proceedings vvas tiiill nij ) void c? 
against the Official Receiver The O/pcml Ricciur if MoriliK^^ 
MurtataAh 1932 AL] 402 Underscc 22 ff the Akn Ten»-n- 
Act III of 1926 the interest of the permanent friiiitt holler 

of a fixed rate tenant being both hern die nii I If msferah*-* 
right of a permanent tenure holder and if n fircilfiie ten'i"” 
property within sec 2 (d) of the ProviiiHl 
vests m the Receiver ' 

(19) Occupano nght The tIicWi n In i|,« /(// 

18 
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Chandra Benode Kiindu v ShalcK AI» Bux Dewan 24 C W N 818 
(F B ) that the landlord of a raiyat is competent to sell in execution 
of a money decree against the raiyat his occupancy holding 
whether the holding be or be not transferable by custom or local 
usage, has put the matter beyond all dispute that occupancy right is 
not mere right but property within the meaning of section 2 (d) of 
the Provincial Insolvency Act Whatever doubts there might have 
been the point has now been set at rest by the enactment of section 
26B in the Bengal Tenancy Act (IV of 1928) which provides that 
“the holding of an occupancy raiyat or a share or a portion thereof 
together with a right of occupancy therein, shall, subject to the 
provisions of this Act, be capable of being transferred m the same 
manner and to the same extent as other immoveable property In 
Madras under sec 10 of the Madras Estates Land Act (Madras Act 
I of 1908) all rights of occupancy being heritable and transferable 
by sale, gift or otherwise, the occupancy right is property within the 
meaning of sec 2 (d) of the Provincial Insolvency Act and vests in 
the receiver As regards the vesting of occupancy rights and agricultural 
holding m ocher Provinces, vide Notes under sec 28 (5) in'ra 

(20) Actionable claim In section 3 of the Transfer of Property 
Act ‘actionable claim’’ has been defined as a claim to any debt 
other than a debt secured by mortgage of immoveable property or by 
hypothecation or pledge of moveable property, or to any beneficial 
interest m movable property not m the possession, either actual or 
constructive, of the claimant, which the Civil Courts recognise as 
affording grounds for relief, whether such debt or beneficial interest 
be existent, accruing conditional or contingent In Mu^hiram v 
Ishfln Chwnder, 21 Cal 568 (FB) it was held that all actionable 
claims are property A right to receive a debt is property and 
vests in the Receiver Onharsa v Bndichand 7’^ Ind Cas 1037 
1923 AIR (Nag ) 293 A held a power of attorney from B to 
execute a decree for a monthly family allowance obtained by B 
against C B subsequently became insolvent C made certain 
payments to B subsquent to his adjudication, but they were not 
certified to the Court executing the decree according to Or 21, r 2 
CPC On execution being taken up by the receiver it was con 
tended by C that he ought to get credit for payments made 
subsequent to B’s insolvency It was held that the decree having 
become vested in the receiver as from the date of adjudication none 
of the payments made subsequent could be recognised as against 
the receiver if for no other reason than that none of them were 
certified to the Court under Or 21, r 2, Nilafeanta Siibwclfii v Sri 
Sri Ramac/iandra D o, 35 L W 161 1932 A I R (Mad ) 250 

(21) RigSt of action It was held in Khelafat Hossain \ AJma^ 
Hojsain, 54 Ind Cis 699, that a person who has been declared an 
Insolvent cannot, while his estate is in the hands of the Receiver, 



s 28(2)1 PROPERTY THAT VESTS ON ADJUDICATION 


maintain a suit in his own name e\en though the Recen 
refused to bring such a suit The right to set aside a mone> i 
passed against a person on the ground of fraud passes c 
insoKency to the Official Assignee Rt«iom;i Ardcsfur Cooj 
Byrajnji Bomanji Talaii 36 Bom LR 79 A person who is: 
discharged insoU ent is not competent to file a suit bcta\ ee 
date of his petition for discharge and the date of the order ( 
discharge Where subsequent to the filing of such plain 
obtains the permission of the insoKency Court the plaint t 
considered to be properly presented only on the date o 
permission and if the Suit were barred on that date, the plai 
suit would be dismissed VenJcaiasubba Rao v Venkausuarult 
Konda Filial V Didmant Ramchandra 13 LW 616 1921 M 

535 62 Ind Cas 854 it has been held that though tlier 

words which may be read as making insolvency equivalent to 
death of the insolvent and taking away his common law rif,Ii 
action still for protecting the rights of creditors in an msol' 
property the insolvency of a judgment debtor does not rtm. 
incompetent for him to continue the proceedings by suit or b' 
of appeal It does not follow that the insolvent has no locus 
in filmg an appeal against decree or order passed against Jiii 
Tight of action in respect of a tort or a breach of contract rtsi 
m injuries wholly to the person or feelings of the bankruj t 
not pass to the trustee for his creditors but remains in t!» 
rupt But a right of action m respect of a tort or 1 r 
contract resulting in injuries wholly to the estate of the I 
passes to the trustee for his creditors See also Has/i r K 
Koya Moidecn Kaka 145 I C 835 1933 A 1 R (R) ,268 

right to sue is restricted to damages arising from 
suffering or injury to the person or reputation c 
contra distinguished from injuries to his estate a 
in the Official Assignee on the adjudication ol 
under the Presidency Towns and the Provincial 
OjfiCifll Assignee Bombay \ Firm o Chandulai ( 

657 Sttbbayyar &. Bros v J K Mumisuami Ai; 

98 I C 516 An insolvent is entitled to sue for < 
whether published before or after his adjudic 
damages as he may recover will not belong to h 
Vahram v The Sunday Times Ltd 1932 AIR f: 
pending an appeal against a decree for damages f 
tract the appellant becomes insolvent the Offici 
right to continue the appeal Where however ^ 
for return of deposit made with the defendan 
made to be appropriated in a certain manner v 
gencics happened in respect of a contract fo 
deposit m the circumstances was the insov*- 
vested in the Receiver under sec 20 and the 
against a decree dismissing the suit to recov*- 
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J Subbarayar v M«nijuanii Iyer 98 1 C 516 1926 MWN 797 
51 MLJ 613 

(22) Claim for damages The word ‘property under the English 
Insolvency law includes claims m the nature of damages which 
have accrued due prior to the date of insolvency, except such as 
arise from bodily or mental suffering or personal inconvenience of 
the bankrupt or from injury to his person or reputation Brttice v 
Beeldiam 60 R R 691 Rogers v Spencer 67 R R 736 In an action 
against a bank by a trading customer who had become bankrupt 
for damages for breach of contract the jury found that the bank 
which had agreed with the customer to supervise the financial side 
of his business during his absence on military service and to take 
all reasonable steps to maintain his credit and reputation had by 
Its negligence in the discharge of his duties under this agreement 
caused the bankruptcy of the customer It was held that the right 
to claim damages for the injury to the bankrupt s credit and repu 
ration did not passe to the trustee in bankruptcy but remflincd m 
the bankrupt, Wilson v United Counties Bank Ltd , L R (1920) App 
Cas 102 Any property or interest in property which a person 
can in law or in equity transfer or assign or dispose of inter vnoJ 
or by a testamentary instrument can be affected by him with a 
trust by an instrument inter iiios or by a testamentary instrument 
provided the objects of the trust are lawful — Halsbury Vol 28 
pages 44 &. 45 and sec 4 Indian Trusts Act 11 of 1882 Kavmond v 
Fetch. (1835) 41 RR 797 Sec 6 (e) of the Transfer of Property 
Act does not prevent assignment of the whole estate of the assignor 
with an inciHental remedy for its recovery but prohibits the 
transfer of n bare right to sue Jeewan Ram v Rattanchand 26 
CWN 285 A claim for breach of contract which has become 
due to the insolvent pnor to his insolvency and has not been paid 
to him vests in the Official Receiver Motharam Dowlatram v 
PahJaJrai Gopa'das 80 Ind Cas 141 (1925) AIR (S) 159 A 
decree for damages and costs awarded to an insolvent during the 
pendency of the insolvency proceedings m respect of a suit for a 
personal tort brought by the insolvent is property of the insolvent 
which vests In the Official Assignee, S P S Mam Iyer v D fC 
Syed Ebrahtm 12 Rang 428 

(23) Equity of redemption In respect of properties belonging to 
an insolvent u hich are subject to a mortgage or charge what vests 
in the Official Receiver upon an adjudication of insolvency and the 
making of vesting order is the insolvent’s equity of redemption 
which at the time constitutes 'the whole property of the insolvent,’ 
Mokshagunam v S V Ramakrtshna 70 Ind Cas 357 Where any 
part of the insolvents property is subject to a mortgage the value 
of the insolvent s right to redeem that property can only be bis 
assets available for distribution Gotindn v AbJtd Kadir, 1923 
AIR (Nag) 150 Where a mortgagor has been adjudicated an 
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insolvent after the prehtntnary decree but before the final decree, 
and the Official Receiver has not been impleaded as a party to final 
decree on mortgage, the right of the Official Receiver to redeem 
the property is not extinguished by such omission, but it is quite 
clear that the judgment-debtor cannot get the auction sale set aside 
on that ground, InainuftaK Khan V* Lala Sambhu Dayal, 1931 AIR 
(All ) 159 

(24) Vested and contingent interest Vested and contingent 
interests are difined respectively m sections 19 and 21 of the Trans- 
fer of Property Act A vested interest does not depend on the 
fulfilment of a condition and takes effect from the date of the 
transfer A contingent interest depends solely upon the fulfilment 
of a condition, so that in case of non fulfilment of the condition 
the interest may fall through In a vested interest there is a persent 
immediate right even when its enjoyment is postponed In contin- 
gent interest there is no persent right, there is promise for giving 
one and is altogether dependent upon the fulfilment of the 
condition A vested interest is heritable and transferable but a 
contingent interest is inalienable and intransmissible as it is a mere 
chance Both under section 19 of the T P Act and sec 119 of the 
Indian Succession Act (39 of 1925) where by the terms of a transfer 
or bequest the transferee or legatee is not entitled to immediate 

^ ~ j . t >> , I • • . 


umomiiaiiu, i» M I rv liu vested interest or tne insolvent is 
therefore “property” over which he has a disposing power “But if 
upon a construction of a will, it appears that the testator meant the 
time of payment to be the period at which a legacy should vest, 
although It be given in terms of immediate bequest, with a direction 
for payment to the legatee at twente one, or other definite penod, 
and so far within the rule of vesting, which has been considered , 
^et the case vvill form an exception to such rule, and the legatee 
living to attain the age of majority, or other period of payment is of 
the essence of the bequest , for, if he previously die, he will have 
taken no interest in the legacy to transmit to his personal 
representatives” — Roper on Legacy, Vol 1, p 482 (3rd Ed) If the 
vested interest is of the former class it vests in the receiver as being 
transferable But if it is of the latter class, it does not vest as the 
right to transfer does not accrue until the vesting takes place The 
interest of the Hindu *ons m property obtained by mhentence 
on the death of their father is not divested on such property 
being alloted to their mother on partition Hence upon the 
adjudication of the son as insolvent, his interest passes to the 
Official Assignee although the mothers may be alive at the date of 
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adiudjcifion H«m Lcif Monda / 1 SanJtcr Lai Mondal, ILR (I9JS) 
2C 250 

(25) RcsjJuflry cstcitc A testator bequeathed a share in his 
residuary estate to his son TTie son died in the testator's life time 
leaving issue who survned the testator but ha\ing been .adjudicated 
bankrupt without obtaining the order of discharge, it uis held, 
that the trustee in bankruptcy was entitled to the son’s share in 
the residuary estate Smith \ Puirson (1920) LR 1 Ch 247 

Property that docs not vest. 

(I) Spes siicccsjionis A hare possihihty, such as the chance of 
an heir apparent succeeding to an estate or the chance of a person 
obtaining a legacy on the death of a relative does not pass to the 
Official Assignee or Receiver Curlcton \ Ltighton, (1805) 3 Mor 
667 Under section 6 (a) of the Transfer of Property Act such 
possibilities cannot be transferred Hence the insoh ent not having 
a disposing power over them they cannot be his property so as to 
vest m the receiver The contingent inierst of a reversioner to 
succeed after the death of a Hindu widow does not vest in the 
Official Assignee If at the date of the insolvency the debtor had 
only a spes successionu that would not vest m the Official Assignee, 
and the purchaser of such interest from the Official Assignee 
acquires no title to it,” Ana/i \ Rmnoyi, 21 Bom 319 But if a 
relative dies during the continuance of the insolvency leaving the 
legacy to the insolvent the right to it will vest in the receiver, 
Johnson v Smiley, (1853) 17 Bcav 223 (230) 

(2) Trust property The amendment in the definition of 
‘property’ in sec 2 (d) makes it clear that trust property is not to 
be dealt with under the Act as property of the insolvent’ —Notes 
on Clauses If the bankrupt has no beneficial interest in the 
property which he holds and no rights over it exercisable on hia 
own behalf it is obvious that it is not really his property at all 
and no possible benefit could accrue to the creditors from its 
vesting in the trustee The position is very different w here the 
bankrupt has any beneficial interest in the trust property , eg , 
where he holds leaseholds on trusts and is entitled to be 
indemnified out of them against the covenants m the lease , 
they will pass to the trustee m bankruptcy on the declared trusts 
but with the benefit of the indemnity, St Tfiomas’s v RicJiardsen 
(1910) 1KB 271 . Ric/ianfsim, m re St Thomas's Hospital, Ex parte, 
(1911) 2 KB 705 Trust property cannot be dealt with under the 
Act as the property of the insolvent inasmuch as he has not the 
disposing power over it which he may exercise for his own welfare, 
In the matter Vardalaca Cham 2 Mad 15 Smith v Coffin (1795) 
2 Hy Bl 444 , Scott v Surman, 1743 Wiles 400 Nor does it 
include sovereigns and gold entrusted to a jeweller to be made into 
ornaments. Raja Miilraju v Official Assignee, Madras, 28 MLJ 
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403 29 Ind Cas 37 When once a deed of trust is executed 
and property conveyed to the trustees for the benefit of the 
creditors of the author of the trust and for other purposes Yecited 
m the deed the author of the trust ceases to hav e any interest 
m the property covered by the deed of trust, and an his 
adjudication as an insolvent, the trust properties do not vest in 
the receiver in insolvency and cannot be administered by him on 
behalf of the general body of creditors nor has the receiver in 
insolvency any right to administer the assets in accordance with 
the terms of the trust The persons competent to deal vv ith the 
trust properties or the rents and profits thereof are trustees or 
such persons as may be appointed by Court in a suit for 
administration of the trust Bank of Upper India Ltd v Ram Kam; 
Ahid 1935 A L 1 785 1935 A W R 945 61 C L J 274 40 C W N 
33 37 BomLR 874 68 MLJ 744 155 IC 426 1935 A I R 

(P C ) 104 Certain persons were appointed as the selling agents 
of a Sugar Company and by agreement they made a security 
deposit of Rs 50 000/ with the Company It was agreed that 
the money was to carry interest at the rate of 5% per annum , 
It was to be returned on the expiry of the period of appointment 
There was no agreement that the money was to be kept apart 
or treated as a separate fund by the Company , on the other hand 
It was paid into the account of the Company with the company’s 
Bank and was used as the money of the Company for carrying 
on the business It was also agreed ‘ that the amount of security 
money will be a second charge on the machinery and the goocis 
of the Company It was held no fiduciary relationship was 
created between the parties and the money was not trust money 
in the hands of the Company the only relationship between the 
patties with respect to this money was that of creditor and debtor 
and so when the Company went into liquidation these persons 
ranked only or ordinary creditors of the Company and were not 
entitled to any preferential or special treatment in respect of the 
money The charge created v\as clearly a floating charge and 
as such required registration according to sec 109 (e) of the 
Companies Act 1913 for its validiiy Mafieshuan Brothers v 
Liquidators Indra Sugar Works, I L R (1938) All 896 

The equitable principle that a cestui que trust can follow the 
property in the hands of a trustee when -he trustee mingles the 
trust property with his own, applies to the case when the trustee 
starts a business with his own money and the trust property 
Therefore when one of the trustees of a school fund who was 
entrusted with the money of the fund paid the same into his 
own business without the knowledge of the co-trustees and was 
adjudged insolvent and hts properties vested in the Official 
Assignee, it was held that the school fund was entitled to have 
preference for the full amount of its mone> over the ordina 
creditors, Oj^cial Assignee, Madras \ Minaksfii Vidjosalai Sang 
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52 Mad 919 57 ML] 99 34 CWN 40 (Nous) Where a 

certnm nmount is a trust m rhe hands of the trustees to be invested 
m their business and is so invested it must be taLcn to have 
remained a part of the assets of that business and to have been 
there at the date of their insoKenty the bencficnncs being entitled 
at all times to a charge upon such assets m the hands of the 
firm Upon the insohenev ol the trustees the assets no doubt 
passed to the Official Assignee but they passed subject to the 
charge, The Official Assignee o; Mudrtu \ Kushnalt Chat 60 I A 203 
56Mad 570(PC) 37C\VN?13 1933 MWN 575 57 CU 

433 35 Bom LR 756 1933 A LJ 637 37 L \V 780 65 M U 
143 IC 162 1933 AIR (PC) 148 One C sold his properti 
to S and deposited the price with S for the payment of certain 
specified debts including Rs 800 due to R S had paid off all the 
debts except one due to R when O v\as adjudged insolvent The 
sum of Rs 800 was claimed by the Official Receiver but R 
contended that a trust was created in his favour and that he was 
entitled to the sum The deed by which the deposit was made 
recited that G will have all his creditors paid off by the said vendee 
and get him receipts from them It was held that the monei 
was at the disposal of G and if he had demanded it after the 
execution of the document S could not have resisted the demand 
on the ground that he alone was liable to pay the money to the 
creditors and chat no trust was created m favour of R, Gurdu 
Singh V Chum Lai, 1932 AIR (Lah ) 66 

In Official Assignee of Bombay v Moufii Abdul 58 Bom 67, the 
respondent paid a sum of Rs 1,000 to a firm by way of deposit 
pending the execution of an agreement for sub-agency The agree- 
ment was not executed The respondent filed a suit against the 
firm for return of the deposit and interest thereon Dunng the 
pendency of the suit the firm was adjudicated insolvent A decree 
for the amount of the deposit was passed against the firm The 

respondent claimed to recover the whole amount of the deposit 
from the assets of the firm m the hands of the Official Assignee 
It was held that inasmuch as the amount was paid by the respon 
dent as a deposit before the agreement was executed, the moneys 
were paid to the insolvents for a specific purpose, that is to say, the 
insolvents held the moneys in trust if the agreement was not exe 
cuted, to return them to the respondent, and if the agreement was 
executed to hold them on the terms which might be arranged 
under the agreement , and that at the time of insolvency the pro 
petty of the firm vested m the Official Assignee subject to a charge 
in favour of the respondent for Rs I 000 and that the respondent 
having taken a personal judgment for the amount of the deposit 
without reserving his right to claim the moneys on the ground of 
the same being held in trust, he had lost his right to enforce the 
charge on account of rhe provisions m Or II, r 2, CPC and the 
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respondent had merely the nght to prove in the insolvency for the 
amount of the decree 

(3) Dtbiittcr Thakurdvvara prtma \acie must be held to be 
endowed property and the insolvent could not have shown it as 
property belonginR to him in the list of hts assets Rastd Bakhsh v 
Gulab Rui, 113 I C 20, Hmga Lai \ iauafur Prasad, 114 IC 126 
A testator by his will directed that his son shall construct a choultry 
on a site belonging to him and msta! therein the picture of his 
family deity, that the revenue authorities shall transfer the patta 
for a specified portion of his properties m the name of the deity, 
that his son and his heirs from generation to generation according 
to the rule of primogeniture shall, without alienating these proper- 
ties, enjoy them and conduct the chanties which were specified in 
the schedule and utilise the balance of the income for family pur- 
poses” and that his son shall inherit all his other properties It 
appeared that the chanties which were detailed in the schedule 
would not consume any considerable portion of the income even 
if they were conducted on a lavish scale and that a very large 
amount of the income would be left intact for enjoyment by his 
family It was not satisfactorily shown what were the other proper- 
ties that were given to hts son by the last clause of the will After 
the death of the testator his son became an insolvent It was held 
that the properties covered by the will were not absolutely dedicated 
to the crust but were only charged with carrying out the trust, as the 
dominating purpose and intention of the testator m executing the 
will was to provide for the members of his family and the mainten 
ance and conduce of the chanty was only of subsidiary importance, 
and therefore, the properties vested m the Official Receiver for the 
benefit of the creditors of the insolvent, Ramappa Naidu v Laksh 
manan Cherciar, 54 M L J 272 (1928) AIR (M) 190 And when 
a firm of bankers and money lenders enters in its banks a credit 
to a temple by way of chanty or by way of deposit — the practice 
being to make such a book entry in respect of some money belong- 
ing to the firm but continue to hold and use it along with other 
monies, only making payments to the temple at the firm’s own 
discretion when occasion may arise — the firm does not create a 
trust fund m favour of the temple or make itself a trustee nor does 
it create an endow ment for the deity Accordingly, their Lordships 
of the Judicial Committee held m Sooniram Ramniranlandass \ 
Alagu Nnehoar Koil, 42 CWN 1125 (PC) that assuming that 
such entnes create a legal liability vshich is doubtful the temple 
cannot, on the firm’s insolvency, claim to get the amount of the 
entnes in full on the footing that the firm was a trustee or the 
custodian 
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for cirryinR on t butcher s business applied to the Municipality a 
few days before his adjudication for transfer of the licenses to one 
of his creditors and the Muni ipality (.ranted the application the 
' '\ency as undue preference by 

Miithu MoHiimmciJo \ Rama 
1C 858 1934 AIR (PC)1 

(5) Pro/ erty m the hands of a bona fide purchaser iiithotit notice 
Sec 28 sub sec (2) is controlled by sec 51 sub-sec (3) Conse 
quently a bona fide purchaser in Rood faith of an insolvents 
property it an c'cecotion sale held after the order of adjudication 
acquires a good title against the Receiver in insolvency even though 
such purchaser may be the decree holder himself Where the 
decree holder was not aware of the insolvency proceedings against 
the judgment debtor an execution sale of the latter s properties 
after the order of adjudication cannot be held to have been a 
nullity by reason of non service of notice under Or 21 r 22 CPC 
Dmesh Chandra Roy Choudhiiry v Mimshi /nhanafi Bisuas 39 C W N 
424 

As regards properties that are exempt from vesting m the Receiver 
under CPC or any ocher enactment vide Notes under sec 28 (5) 
in ra 

Shall vest 


Under sec 28 vesting only takes place upon adjudication and 
under sec 29 it is not till then that a Court m which proceedings 
nre pending against a debtor is bound to stay them Siibramanifl 
Aiyar V Oj^ial Receiver Tanjore 23MLW 300 (1926) AIR (M) 
432 Sec 18 (2) now sec 56 (1) of the Provincial Insolvency Act 
contemplates on every adjudication of insolvency an order by the 
Court appointing receiver for the insolvents estate and without 
such an order the estate does not vest m the Official Receiv er under 
sec 19 (2) now sec 57 Hence a sale of the estate by the Official 
Receiver without such an order does not give the vendee any title 
Muthwsuami Su-amiar V Samoo Kandiar 43 Mad 869 39 MLJ 438 
The effect of sub sec (2) and (6) of sec 16 Icotresponding to sub- 
sections (2) (5) and (7) of the present section] is that while no 
vesting of the property of the insolvent in the receiver takes place 
until an order of adjudication is made and it is the order of adju 
dication which vests the property nevertheless by legal fiction the 
vesting of the property of the insolvent in the receiver must be 
deemed to have taken place when once an order of adjudication 
has been made at the date of th- presentation of the petitioner in 
other words the commencement of the insolvency It follows 
therefore that the insolvent cannot make a valid alienation of his 
property between the dates of the presentation of the petition and 
the order of adjudication Sheonath Singh v Munsi Ram 42 All 
433 55 Ind Cas 941 18 ALJ 449 The property of the 
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insoKent by \ irtue of the adjudicanon vests m the receiver on the 
date of the petition and T charge whether created by a decree or 
otherw ise on the property of the insolvent after the date of petition 
IS not binding on the receiver It is not competent to an insolvent 
to refer to arbitration the matter of a particular creditor without 
obtaining leave of the Court and an award following such a 
reference without leave of the Court is a nullity, Tulsi Ram v 
Mahomed An'', 109 IC 773 (1928) AIR (L ) 738 Distinguishing 
KalJcadas V Cuyyii Sing, 43 A 519, it was held in Goiind Ram v 
fCun; Behan tail, 22 A L J 217, that a plaintiff though an insolvent, 
could not in a Revenue Court maintain a suit for profits and 
could not therefore, transfer his rights to sue for those rights and 
the transfer, if any made by the insolvent after adjudication does 
not confer any right title and interest on the assignee 

Vesting in the Court or in a receiver. 

In the absence of the receiver the property or the sale proceeds 
vest in the Court under s 28 The receiver is only an officer of 
the Court and until he is appointed, the Court is entitled to 
represent the insolvents estate for administration Rangappa v 
Ghansh>am. I L R 1937 N 249 170 I C 383 1937 AIR (N n93 
The alternative in the section applicable to vesting in the Court 
IS inserted to provide for the case of a receiver not being appointed 
at the same time as the adjudication of insolvency was made and 
to foreclose an argument that vesting is suspended until the actual 
appointment of a receiver The Court only acts through a 
Receiver, and any estate acquired by or devolving on an insolvent 
IS vested m him as from the date of acquisition or devolution 
whatever the date of the receiver’s actual appointment, Kalachand 
Banerjee v Jagannaih hiaruart, 31 C W N 741 (1937) AIR 

(PC) 108 Where after an order of adjudication a District Court 
has not made an order vesting the property of the insolvent in 
the receiver it is not the receiver but the Court in whom such 
property vests But when before an order vesting the property 
in the receiv er has been made, the receiver purports to sell the 
property and the Court subsequently makes an order vesting the 
property in the receiver, the title of the property becomes complete 
cither on the principle of ratification or under sec 43 of the T P 
Act, Nuraiimidti v Basata Sanicaram, 1925 AIR (M ) 249 

Effect of vesting in receiver 

A Receiver under the Provincial Insolvency Act is exactly in 
the same position as the trustee in binkruptcy The whole propetes 
of the insolvent is vested m him and )ic 15 ouncro the property until 
he IS tfucharged, Amrita Lai Ghose \ Naram Chandra Chakraiarti, 
30CLJ 515 The Official Receiver docs not stand exactl> m the 
same position as an ordinary legal representative He has powers 
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and duties \ery different and very much more extensive than 
ordinary legal representatives Therefore the presence of the 
ordinary legal representatives or some of them of the judgment 
debtor on the record cannot excuse the decree holder from 
bringing on the Official Receiver as a party after the adjudication 
of the judgment debtor m insolvency and a sale of the insolvents 
property in execution of a decree of which notice has not b*en 
given to the Official Receiver IS void It is perfectly obvious why 
notice is necessary to the Official Receiver m a special sense because 
as the whole right title and interest of the insolvent’s property 
has after adjudication become vested in the Official Receiver no 
title by sale or othervv ise can be acquired without his concurrence 

Nuiner Ron than \ Ktippi Kichai Rou then (1929)M\X'N 163 120 
1C 889 (1929) AIR (Mad ) 609 Under sec 2S (2) an execution 
of a decree w ithout leave of Court in respect of property w hich had 
already vested in the Official Receiver and without impleading him 
is not valid By virtue of Or 22 r 10 CPC the Official 
Receiver of an insolvent s estate becomes the assignee by operation 
of law of the insolvent s property Ponnmhayc Ammal \ Ojj^cial 
Receiver Coimbatore 38 LW 762 65 MLJ 833 146 I C 417 
1933 AIR (Mad) 858 


Abandonment of property Vested 

The view expressed in Sheonandan v fCoshi 29 All 223 that 
where a particular item of property belonging to the insolvent e ? a 
moegage security is abandoned by the Official Assignee or 
Receiver as being of no value at all and the insolvent obtains his 
discharge the property belongs to the insolvent and the sale 
thereof by the insolvent after his discharge will pass a good title 
to the purchaser has been expressly dissented from in Tarak Pens 
Dharv Santosh Kumar Mulltck ILR (1937) 2 C 786 41 C\VN 
875 m which it has been held that when a property of a person 
vests m the Official Assignee under sec 17 of the Presidency Towns 
Insolvency Act (corresponding to sec 28 of the Provincial Insol 
vency Act) by reason of that person being adjudged insolvent but 
the property is abandoned by the Official Assignee as worthless 
such property does not revest in the insolvent either before or after 
his discharge without any action (i e deed of transfer) on the part of 
the Official Assignee 

Insolvent’s right to continue proceedings after adjudication 


There is a conflict of opinion as to whether an insolvent after 
his adjudication can continue proceedings without the receiver being 
substitued in his place There is a judgment of the Madras High 
Court in Sundayee Ammal v Krishnan Chetti 51 Mad 858 in which 

It was held that m an appeal against an order in execution of a 

decree the legal representative of the deceased appellant can be 
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brought on the record for proceeding with the appeal.” A Full 
Bench of the same High Court has held in Subbaraya Gotmdnn v. 
Virappa Chetuar, 57 Mad. 89 (F.B.) : 1933 M.W.N. 920 (F B.) ^ 38 
LW. 745 : 65 M.L]. 719: 146 I.C. 521 : 1933 A.I.R. (Mad.) 851 
that "Or. 22, r. 8, C.P C is not applicable to proceedings in execu- 
tion of a decree or order but applies to an insolvent-plaintiff and 
IS confined to suits when the events mentioned therein happen. So 
an insolvent whose interests are affected by a sale in execution of a 
decree can not only file an applicatipn under Or. 21, r. 90, C.P.C. 
t • • . • ’ • 'an appeal against an order 

G • hore High Court has held in 

' “Or. 22, rr. 3 and4, CP.C. 

have no applications to an appeal arising out of execution procee- 
dings by virtue of the provisions of r. 12 of that Order, and an 
appeal therefore by the insolvent from an order passed under Or. 
21, r. 90, C.P.C is competent.” A Full Bench of the Patna 
High Court m Huferm Syed Muhammad Taki v Fateh Bahadur Singh, 
9 Pat. 372 has taken the same view. 

A contrary view however, has, been entertained by the High 
Court of ^ Shashi Bbwjan 

Mflity, 60 lanomab Dutca v. 

Lain Mohi 1 held that “after 

the properties of a person vest m the Official Receiver by an order 
of ac^udication of the person as an insolvent, the insolvent can no 
longer maintain an application under sec. 28 for having a sale in 
execution of a decree declared void as being held after the order 
of adiudication ” The Allahabad High Court in Chhanga Mai v. 
Ram Ditlar^r Lai, 55 All. 509 has also held "With great respect to 
the learned Judges of the Lahore and Patna High Courts, we are 
unable to accept their view that tr. 3, 4 and 8 of Or. 22, C P. C. 
cannot apply to a pending appeal of this kind Or. 22, r. 12, 
C.P.C. does not exempt pending appeals from the operation of 
r. 8 of that Order, even though the appeals arise out of execution 
proceedings. An appeal stands on quite a different footing, in this 
respect from an application for execution. Rule 12 does not 
contemplate that if an appeal has been preferred from an order 
in execution then also rr 3, 4 and 8 would never apply So where 
in a pending appeal by the judgment-debtor against an order m 
execution the appellant became an insolvent, and the receiver 
refused to give the «ecunty for costs required under Or. 22, r 8 
(1), C.P.C. the appeal must be dismissed under r 8 (2) of the 
Order.” 


Vesting subject to equities. 

In every system of law for the reilisation and distnbution of a 
bankrupt’s property’, there is an official, be he called an assignee 
or trustee or by any other name, and that official is by force of the 
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sratute In^ ested in the bankrupts propertv But the prDpert> hfi 
takes IS the propertv of the binkrupr exactly as it stood in hw 
person, with all its aJv intakes and all its burdens This is one w 
the fundamental principhs ot ill irranKcmcnth for (he rcihsation 
and distribution of a bankrupt s* propert> In a custom of 
emption there is so to speak a debtor side the debtor side is 
obligation of the hoid>.r of the share to otFcr It to n co-sharer, the 
creditor side is the right of the CO sharer to huy The property, « 
fettered, uould be presumably somcuhar less viltnble thanifi^ 
were free The bankruptcy of A would not have the double cuect 
of forfeiting something belonging to B ind of rendering the propetO 
of A more valuable in the hands of the Official Asgignee than 

1 . _ _ CL — c L ^ fCHluim wn mjsa, 54 1 A 204 
7 (PC) 2S ALJ 617 29 Bom 


Receiver IS a person claiming under the insolvent, who pets ail 

the interest which the insolvent had, and if the insolvent is under 

a liability, whether it arises out of an equity or as a matter of law, 
the Tficeiver cannot have any greater right than the insolvent 
himself Consequently, a receiver is bound by covenant m a deed 
entered into by the insolvent, Nund Gopol Das \ Battik Prawd 
Oupta, 1932 A L J 36 133 I C 541 1932 A 1 R (All ) 78 

Remedy of creditors on adjudication of the debtor. 

The CoQrt taking upon itself the administration of the property 
of the debtor for the benefit of all the creditors and for the purpose 
of making an equitable distribution to them, it follows that no 
one creditor should be allowed to attach any property for the 
realisation of his own does— that would be inequitable to other 
creditors Hence the sub section prondes that ’'no creditor to 
whom the insolvent »s indebted m respect of any debt provable 
under this Act shall during the pendency of the insolvency proccc' 
dings have any remedy against the property of the insolvent m 
respect of the debt, commence any suit or other legal proceeding 
except with the leave of the Court on such terms av the Court 
mav impose,” Vamdeh Kamath v Lachmtnaram, 42 Mad 684 26 
M L i 453 52 I C, 442 

Remedy of creditor in respect of any debt provable 
under the Act. 


A creditor of an insolvent has no remedy against his property 
debt other than that provided by sec 28 of the 
miespettofthedeb I45 it 3i,ouU be 

*e word 'debt' used m sec 28 (2) is debt provable 
noted tha ^ incurred by an insolvent after 

c adiudication is not provable under the Insolvency 

tY Tke luSSton of a Cwl Court to entettavn a suit m 
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respect of such a debt or habihty is not barred by the Provincial 
InsohencyAct so as to oust the jurisdiction which vests in a 
Cnil Court, to try all suits of a civil nature under sec 9, CP 
Code The protection which the Insolvency Act extends to a 
debtor against his arrest or attachment or sale of his property can 
only be enjoyed by him in respect of debts provable under this 
Act, Hiralal v Tuhiram 80 Ind Cas 946 1925 AIR (Nag ) 77 

For ufuat are ‘ debts praiable under the Act,” vide sec 34 , infra 

Remedy against the property of the insolvent 

After adjudication and before discharge, sec 28 (2) of the Act 
absolutely prohibits all creditors whether on the schedule or not 
from taking execution proceedings against the person and property 
of the insolvent except with the leave of the Court, Nutesa Chettiar 

V Annamalifl Chcttiflr, 17 L W 319 32 MLT 157 73 I C 213 
(1923) AIR (M) 487 An insolvent ceases to have any interest 
m his properties as soon as a vesting order is made, and an 
auction purchaser in an execution sale of the insolvent s interest 
in certain properties held after the date of the vesting order 
acquires no interest m the properties, Simdarapfia Aiyar v ArimchcIIti 
ChcKjar 18 M L J 487 Ananma Ratmi Iyer v Veitah fCuttimolit 30 
ML] 611 Where a judgment debtor applies to be adjudicated 
insolvent after attachment but before the sale of his property in 
execution of a decree against him the attaching Court is bound 
to adjourn the sale and direct the property to be delivered to 
the receiver It is not at liberty to allow the sale to proceed and 
to pay over the sale proceeds to the receiver Mafiasukh Jhaxardas 

V Valibhai Fatubhai 30 Bom LR 455 109 IC 152 Under 

sec 28 of the Provincial Insolvency Act creditors are prev ented 
from commencing any suit or legal proceeding against their debtor 
ofter an order of adjudication has been made and during the 
pendency of the insolvency proceedings the> have no remedy 
whatsoever against the property of the insolvent in respect of the 
debt except approaching the Insolvency Court and getting 
themselves declared as scheduled creditors If any suit or 
proceeding is commenced without the leave of the Court then 
such suit or proceeding is altogether void and leave obtained 
subsequently would not cure the defect when leave is granted 
after the period of limitation has expired Sar/ti Prasad v Ra/endra 
Prasad, I L.R 1937 (All ) 344 Where a person obtains a decree 
on the understanding that he was getting a decree against certain 
insolvents and his exclusive remedy would he to go to the 
Insolvency Court and get rateable distribution he cannot execute 
the dectee indcpendcnth of the Insolvency Court and attach the 
property contrary to the provisions of s 28 (2) of the Act 
Bhflguan Das v LaksHmi Chand 1935 ALJ 673 1935 AW 
672 155 I C 661 1935 A I R (All ) 643 
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Pendency of the insolvency proceedings. 


An insolv ency proceeding will be considered as pending where 
the receiver has not yet been discharged and the insolvent has 
not applied for and obtained his discharge, Jeianji Mamooji v 
Ghulam Hussflin, 12 SLR 20 47 Ind Cas 771 Tlie pnman 
operation of the words ‘during the pendency of the insolv cnc) 
proceedings is to govern a provision barring the existence or 
continuance of remedies on the part of a creditor against the 
property of the insolvent One of the mam objects of every 
adjudication of an insolvent is to make his estate div isible amongst 
the creditors and it must often occur that valuable estates are still 
nn the hands of the receiver, and m process of realisation for that 
purpose at the date when the insolvent applies for his final 
discharge That being so, it appears to be inconceivable that the 
Legislature could have intended that any individual unsecured 
creditor could have the uncontrolled right to attach and m 
execution realise any moneys or property of the insolvent m 
possession of the receiver or that he should have the uncontrolled 
right to enforce such remedies against property still remaining in 

ist for the 
adopting 

period prior to the order of the Insolvency Court" gramme or 
refusing discharge of the insolvent The refusal of discharge to an 
insolvent is not necessarily a determination of the insolvency 
proceedings, and inspire of such refusal the bar against the 
commpeemene of a suit against the insolvent after the adjudication 
order laid down by sec 28 (2) continues to operate and a creditor 
of an insolv ent is not entitled to commence a suit for the recovery 
of a debt against the insolvent without leave of the Insolvency 
Court The plaint m such a suit must be rejected Rowe & Co v 
Tanthean Talk 2 Rang 643 84 I C 909 Though m Maune Po 
Toke V Maung Po G^i. 3 R 492 92 1 C 142 (1926)AIR m)2 
It was laid down that when the Court under the provisions of 
sec 42 refuses the discharge of the insolvent, as far as that Court 
IS concerned the proceedings have terminated,” in Tan Seik Ke v 
C A M C T Firm, 6 R 27 109 1C 769 (1928) AIR (R ) 109, 
It has been held that the proceedings were not terminated by the 
refusal of discharge 

‘‘Commence”. 


Sec 28 (2) does not prohibit the continuance of the suit or 
’"imself, nor does it contain such 
that after the making of an 
he insolvent shall not during 
the pendency of the insolvency proceedings commence a suit or 
other legal proceeding without the leave of the Court, but not 
that a creditor cannot go on with a suit or other proceeding 



5. 28(2)] COMNIENCEMENT OF SUIT AFTER ADJUDICATION 289 


already pending at the date of adjudication, As^gfian Begum v. 
Mufmmmad Yusoof, 61 Ind Cas 534 Sec 28 (2) prohibits without 
leave of the Court a creditor from commencing any suit or other 
legal proceeding which would by its nature hamper or affect 
prejudicially the administration of the insolvent’s estate by the 
Insolvency Court in the insolv ency proceedings Unless the suit 
or other legal proceeding thus interferes with the insolvency 
proceedings, there is no reason why the Insolvency Court should 
have control over its institution, Donefmtli Sttbramanyam v Nime 
Narasimfiam, 119 I C 46 (1929) AIR (M ) 323 

Commencement of any suit. 

The jurisdiction of a Civil Court to entertain a suit in respect 
of a debt or liability which IS not pro\able under the Act, is not 
barred by the Pro\incial Insolvency Act so as to oust the jurisdiction 
which vests in a Civil Court, ro try all suits of a civil nature under 
sec 9, C P Code, Hiralal v Tulsiram, 80 1 C 946 (1929) A I R 
(Nag ) 77 But once a person has been declared insolvent and a 
vesting order passed no creditor can apply for any remedy against 
him in respect of any debt pro\abte m bankruptcy witnouc the 
leave of the Court, Lmgappa Chettmr v Narasinha Chariar, 27 I C 
6 Insolvency proceedings remain pending until the insolvent 
obtain his order of discharge Therefore, an undischarged insolvent 
cannot, without the leave of the Insolvency Court be sued in 
respect of debt which he mentioned m the list attached to his 
1 j £ ... .,5 jyjy jerved the creditor, 

) C 304 43 I C 262 In case 
Ram \ Chiman Lai, 100 1 C 
112 that a firm is not a legal entity , nor is it a person A firm 
name IS merely a shorthand form for collectively designating all 
the partners in a firm Therefore an order of adjudication passed 
against the firm is an order against the individual partners who 
constitute the firm and after such an order has been passed a suit 
cannot be instituted against any of the partners without leave of 
the Insolvency Court under sec 28 of the Insolv ency Act “A suit 
by a creditor of an insolvent for a dechration that a decree obtained 
by another creditor against the insolvent before insolvency is 
inoperative as aginst his rights, is not maintainable under sec 
53 of the Transfer of Property Act nor under sec 42 of the 
Specific Relief Act A suit against an insolvent is not maintainable 
w ithout obtaining Icav e to sue under sec 28 (2) of the Provincial 
Insolv ency Act " Majidan \ Charnimal, 1 10 I C 386 

On the insolv ency of the manager of a joint Hindu faniiK a 
creditor to whom the manager had executed a promi ory note 
for purposes binding on the joint family, is entitled to I'ln^asuit 
and obtain a decree against the other members of the joint lam’* 
though as against the insolvent romager or the OPicnl P 
19 
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the debt being pro\ able m insoKency the suit would ob\iously be 
unsustainable The fact that the insoUcncy of the manager has 
the effect of vesting the Official Receiver with the power to 'cll 
the whole of the family property for satisfaction of the family debts 
is no bar to the maintninability of the suit os against the other 
members in respect of the liability of their shares m the family 
property to the suit debt Chmim Veeitah v Qurin Reddi, 39 
LW 347 


Commencement of other legal proceeding. 

(1) Against the person Application for execution against the 
person of the insolvent is the commencement of a legal proceeding 
and It comes within the mischief of the second part of sec 28 (2) 
which imposes a disability on the decree holder from taking any 
step in execution, Hit Narajan Smgfi v Bn/ Nandan Smg/i, 10 Pat 
422 1931 AIR (Pat) 357 A decree holder in respect of whose 
judgment debtor an order declaring him insolvent and appointing 
a receiver has been passed and whose decree has been placed on 
the list of the judgment debtors scheduled debts cannot pam 
passu with the proceedings m insolvency go on executing his 
decree m the ordinary way against the judgment debtor, Gouri 
Dutta V Shanker Lai 14 All 358 Though m Kiakaraja Han Ram 
V Sn Krishna Ram 49 All 201, and m Ali Husain v Lachmi Naram, 
54 All 416 1932 ALJ 168 140 1C 150 1932 AIR (All) 
188, It was held that an undischarged insolvent is not exempt from 
- . - . him, m Firm Paruip Singh 

Jodha Singh 107 IC 603 

se whether a decree holder 
is competent to take out execution against the person of an 
insolvent judgment debtor without obtaining leave of the Insolvency 
Court, though protection under sk 31 was refused In discussing 
the question the Court held that ‘ under tbe Provincial Insolvency 
Act, 1907 when a debtor was adjudged an insolvent he ordinarily 
became immune from arrest This immunity was taken away by 
the Provincial Insolvency Act, 1920 and according to that Act he 
could be arrested in execution of a decree unless he should obtain 
a protection order under sec 31 of the Act But the question is 
whether a decree holder is competent to take out execution against 
the person of the insolvent judgment debtor witkowt ofctammg leave 
of the Court The language of clause (2) sec 28 is almost the same 
as sec 17, Presidency Towns Insolvency Act 1909 A Division 
Bench of the Madras High Court held in C A Easuara Aiyar v 
K Govindara/u^u Naidu 39 Mad 689 31 I C 192 that in view of 
the provision of sec 17 Presidency Towns Insolvency Act when a 
person is adjudicated insolvent, creditors seeking any remedy against 
him must apply to get leave for that purpose Another case in 
point is Thakurdeen v J Dubay, 12 Bur LT 218 55 I C 250 
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where it was held that the words other legal proceedings m section 
17 Presidency Towns Insolvency Act include an application for 
arrest in execution of a decree and that therefore no such apph 
cation can be made against an insolvent after an order of adjudi 
cation has b^en made except with the leave of the Insolvency 
Court See also Suami Katayya v Thunee Gtmcifl Venkflto 
Rangarno 68 ML] 148 41 MLW 167 1935 AIR (M ) 239 
Pt Sanloir Lai v Parcha Ram 1936 OWN 56 160 I C 33 1936 

AIR (0) 177 

An application for the arrest of an insolvent is commencing a 
legal proceeding against the insolvent and leave of the Insolvency 
Court IS necessary before an application for hts arrest in execution 
of a decree for payment of money can be made during the pendency 
of an insolvency proceeding An application for the arrest of the 
insolvent was made without the leave of the Insolvency Court after 
his application for discharge was refused under sec 42 It was 
held that as far that (Insolvency) Court was concerned the proceed 
mgs had terminated and so no leave was necessary Maim'^ Po Toke 
V Mawns Po Gyi 3 R 492 92 I C 142 (1926) AIR (R ) 2 But 
this view has been dissented from in Tan Setk Ke v C A M C T 
Firm 6 R 27 109 I C 769 1928 AIR (R) 109 It would 

therefore appear that the Court was of opinion that leave of the 
Insolvency Court is necessai> for application for the arrest of the 
insolvent as it amounts to commencing a legal proceeding against 
the insolvent during the pendency of the insolvency proceedings 
The right of an insolvent adjudicated to have execution proceed 
mgs stayed unless the Insolvency Court gives leave to prosecute 
them IS a substantive right and is not abrogated by Act V ot 1920 
and so an order for his arrest without leave of the Insolvency 
Court IS without jurisdiction Solayappa Na cker v S/uinmusasundaram 

Filial 50 ML] 237 1926MWN28I 93 I C 3 (1926) AIR 
(M ) 510 An execution petition filed during the pendency of 
insolvency proceedings against the judgment debtor is not one in 
accordance with law where the leave of the Insolvency Court has 
not been previously obtained therefor under sec 28 (2) Rancfian \ 

Kunhamu 39 L W 639 

(2) Against tfie property After adjudication and before dis 
charge sec 28 (2) of the Act absolutely prohibits all creditors 
whether on the schedule or not from taking execution proceedings 
against the person and property of the insolvent except with the 
Icav e of the Court Natesa Cfietnar \ Annamalai Cfiemar 17L\V 

319 32 MLT 157 73 IC 213 (1923) AIR (M ) 4S7 

Ponnutfuiyc Ammal \ Oj^cial Receiiw CoimKitore 38 L.W 762 6o 
ML.) 833 146 I C 417 1933 A I R (Mad ) SaS A sale of the 

insolvents property m execution of a decree of which notice has 
not been giv cn to the Official Receiver is void Namar RouiJien \ 
Kuppai PicKaiRouthen 120 1C 8S9 (1929)MWNl6S (19 
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air (M)609 An insolvent ceases toha\canv interest m his 
properties as soon as a vesting order is made and an auction pur 
chaser man execution sale of themsoUents interest in certain 
properties held after the date of the vesting order acquired no 
interest in the properties SHndarappa Aiyar v Aninachelam Chetttar, 
18MLJ 437 , AnantKa Rama Ijcr V Vetta/i kHtiimalu 30 M LJ 6II 

Leave of the Court — a condition precedent 
after adjudication 

The intention of sub section (?) of sec 28 is to relate back the 
title of the Court or Receiver appointed by it to the insoUent’s 
property to the date when the petition for adjudication was filed 
It does nor make It imparacive on the creditor of the insolvent to 
obtain leave to commence a suit when the insolvent has merely 
applied to have himself adjudicated A suit without such leave is, 
therefore, maintainable although the defendant is subsequently ad 
judged Chandmull Sardarmull V Sa^a Charan Dau, 42 CWN 34 
The mere application for insolvency is no bar to the commence 
ment of a suit or legal proceedings Where, therefore a land 
holder sues certain tenants for arrears of rent who have applied for 
insolvency but are not adjudicated insolvents, it was held that 
the suit was rightly instituted and no leave of the Insolvency Court 
was necessary Mohammad Ishaq Khan v Kaltoo 1936 A W R 485 
As has been held in Jagendranath Kundu v Ya/neshuar Mortdal 
ILR63C 176 39 CWN 1289 62CL379 158 1C 436 1935 
AIR (C ) 612, the mere admission of an insolvency pennon does 
not debar a creditor from executing his decree against tne debtor 

Sec 16 (now sec 28) has been enacted for the purpose of 
enabling the Court to keep a proper control over the administration 
of the estate in the insolvency proceedings After a judgment debtor 
has been adjudicated insolvent the decree holder has no longer the 
right to attach his property or to sue for declaration in respect of it 
without the leave of the Court, Louis Dreyfus v Jan Mahomed, 49 
Ind Cas 421 The leave contemplated m this section is a leave 
which ought to be obtained before commencement of a suit and 
cannot be granted after the same is filed It is a condition prece 
dent to the institution of the suit and must be obtained before the 
institution of the suit failure to do so cannot be cured by obtain 

> .1 r 4.1.^ c ► 7- P r» 


ivii t'roceuure against a 
claimant for a declaration that the property attached belongs to 
his judgment debtor who has m the meantime been adjudicated 
insolvent without first obtaining leave of the Insolvency Court 
Such leave is a condition precedent to the commencement of the 
suit Mahomed Adjum Nacada v E M Chetttar Firm, 9 Rang 7 
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128 IC 382 1930 AIR (Rang) 317 The provisions of s 

28 (2) are mandatory and after an order of adjudication is made 
no suit or other proceeding can be insntuted against the insol 
\ ent or his property without the leave of the Insolvency Court 
and such leave is a condition precedent to the right of action 
The want of a previous sanction is a defect fatal to the suit 
and subsequent leave cannot validate it Datiood Mohideen Rotf 

ther V Sahabdm Sahib ILR 1937 (M) 841 1937 M W N 1063 
46L\V 520 (1937) 2 ML3 760 1937 A I R (M ) 667 A suit 
commenced without the leave of the Insolvency Court in 
contravention of the provision of section 17 of the Presidency 
Touns Insolvency Act (corresponding to sec 28 (2) of the Pro 
Ins Act ) has been held to be not maintainable It has been 
laid down in Sarju Prasad Bhagivaci Prasad v Rajendra Prasad, 
ILR I937 (A11) 344 1937 ALJ 94 1937 AWR 83 168 1 C 

939 1937 Air (All ) 271, that even if leave were granted subse 

quently, it would not cure the defect where such leave was granted 
after the period of limitation for the suit had expired If leave 
were obtained subsequently, but before limitation had expired, 
the suit might be allowed to be continued inasmuch as it might 
be considered to have been commenced on the date in which the 
leave was granted Where a suit is instituted against a person 
after his adjudication as insolvent, but without first obtaining 
leave of the Insolvency Court, any order passed in the suit is 
ultra tires and of no effect Mohammad hhaqa fChan v Kallo, 
1936 A W R 485 The grant of leave is a matter within the 
discretion of the Court, Tan Seifc fCe v C A M C T Firm, 6 R 
27 A suit by a Hindu widow for recovery of her maintenance 
from the assets of the family firm of her deceased husband which 
was declared insolvent and for making it a charge on the same 
IS incompetent as having been brought without the permission of 
the Insolvency Court, Musjtt Champa v Ojjicial Rcceiicr fCarachi 
15 Uh 9 

It \\ ill be noticed that the order of adjudication does not effect 
an absolute stay of suit against the insolvent but only makes it 
necessary that leave to sue should be obtained from the Court, 
Ramasuami Ptilai v Gobindosuami Naikcr, 42 Mad 319 25 M LT 
347 49 Ind Cas^ 626 A debt contracted after the presentation 

of the petition m insolvency but before the order of adjudication 
is provable m insolvency under sec 34 (2) No suit to recover the 
debt can therefore, he before the discharge of the in«olvent 
without leave obtained under sec 28 (2) Jamshedji\ Pestonji, 34 
34 Bom L.R 9S0 Leave to sue docs not cover leave to execute 
the decree Biyai Inder Sinch v Charan Singh 24 ALJ 755 9S 
I C 525 (1926) AIR (A ) 640 There is no rule of law requiring 

notice to be given to an insolvent before leave to file a suit 
granted, and whether It IS necessary to issue a nonce to the insdl 
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vent or not must be decided on the facts of each particular case 
Clictteyar Firm v S E Mimnee 6 Ring 533 117 1C 570 (1928) 

air (R ) 326 

Cases where no leave is necessary. 

The section forbids i creditor to whom the insolvent is Indebted 
m respect of any debt provable under the Act durintj the pendency 
of the insolvency proceedings to commence any suit or other legal 
proceeding except with the leave of the Court The suit or other 
legal proceeding contemplated must be one against the insolvent 
himself or against persons whom it is sought to render liable 
through him In a case when the liability of the defendants does 
not depend on their being sons of the insolvent but on their being 
grandsons of the father of the insolvent it was held that the 
section has no application and the suit will be maintainable 
without the leave of the Court To such a suit neither the tnsol 
vent nor the receiver is a necessary party Bujmohan v Mahabcer, 
I L R 63 C, 194 40 C W N 808 In a suit for partition the debtor 
IS under no obligation contingent or otherwise to the plaintiff 
before decree for costs The obligation arises when the order for 
costs 18 made m the decree subsequent to the order of adjudication 
of the debtor as insolvent The amount of costs is not therefore 
a debt provable m insolvency within the meaning of s 34(2) of the 
Provincial Insolvency Act No leave of the Court to file suit for 
recovery of such coses was necessary before the institution of the 
suit as required by s 28(2) of the Act Marreddi SasMrcddi ' 
Ol?lciaI Receiver. Gimcur, (1937) 2 ML] 29 1937 M\X'N 834 46 
LW 719 1721C 251 1937 A I R (M ) 725 

There IS a conflict of opinion as to vvhether leave of the Insol 
vency Court is necessary m a suit under Or 21 r 63, C P C which 
seeks merely a declaration that the property attached by a creditor 
belongs to the insolvent and is liable to be sold m execution of 
his decree In Nunc Ntirasimfuim v Donepudi SubTamanyam 93 
1C 446 It was held that leave the Court to file a suit m such 
■x case was necessary but the absence of such leave where no objec 
non was taken would not render a decree passed m such a suit a 
nullity In Letters Patent appeal from the above case in Donepudi 
Suhramanyam \ Nune Narasimham, 56 ML J 489 I19IC 46 1929 
AIR (M) 323 It was laid down that a suit by an attaching creditor 
under Or 21 r 63, CPC fora declaration that certain property 
belonging to the judgment debtor who had been adjudicated an 
insolvent in winch no relief is sought against the insolvent debtor 
but in his favour and to which neither the debtor nor the receiver 
IS a necessary party cannot be held to be a suit falling under sec 
28(2) so as to require leave of the Court to be obtained before the 
m«titution of the suit 

The view expressed in Nunc Naras:mham v Donepiidt Subra 
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manyam, supra was dissented from in Mofiamed Adjiim Nacoda v 
B M Chettiar Firm, 9 Rang 7 128 I C 382 1930 AIR (Rang) 

317 where it was held that an attaching creditor cannot file a suit 
under Or 21, r 63, CPC against a claimant for a declaration that 
the property attached belongs to his judgment debtor who has in 
the meantime been adjudicated an insolvent without first obtaining 
leave of the Insolvency Court Such leave is a condition precedent 
to the commencement of the suit In Harnam Chancier v Riip 
Chand. 54 All 532 1932 A LJ 361 1932 A I R (All) 382 it was 

held, however that the words commence any suit or other legal 
proceeding” must be read in conjunction with * have any remedy 
against the property of the insolvent in respect of the debt ’ A 
declaratory suit under Or 21 r 63 CPC or appeal therefrom is 
not a suit or appeal of that nature All that the plaintiff or 
appellant asks is that a declaratory decree should be passed or the 
decree of the lower Court set aside That would not be a 

remedy against the property of the insolvent within the meaning 
of sec 28 No doubt if the appellant having obtained a decree 
on appeal proceed to apply for execution then he might possibly 
be met with the bar of sec 28 (2 ) Sec 28 (2) does not bar the 
present appeal 

A firm was adjudged insolvent but no schedule of creditors as 
required by law was prepared nor was notice of the insolvency pro 
ceeding served upon all the creditors One of the creditors brought 
a suit against the insolvents to recover the amount of his debts, but 
the suit was dismissed on the ground that no leas e was obtained 
from the Court under sec 16 (now 28) of the Act It was held, 
that the insolvency proceedings were no bar to the suit Des Ray v 
Duni Chanel 60 Ind Cas 588 Sec 28 (2) does not contemplate the 
grant of permission by the Insolvency Court to continue a civil 
suit filed against an insolvent without such permission Sec 29 of 
the Act however, contemplates not only a suit filed before an order 
of adjudication has been made but also one filed after the order, but 
in real Ignorance of It Therefore when a suit is filed against an 
insolvent m the Civil Court in ignorance of the adjudication order 
and consequently without the permission of the Insolvency Court, 
the platntiu cannot obtain permission of the Insolvency Court to 
continue the suit under sec 28 of the Act Ha/i Umar Sharif v 
juala Proiad, 21 N L.R 9 79 Ind Cas 662 1924 AIR (Nag) 
300 But the correctness of this ruling has been doubted and it has 
not been followed in the recent case of Firm 0 Panna Lad v Firm o/ 
Him Nand 8 Lah 593 (1928) AIR (L) 28, where the Court held 
*‘scc 28 IS in effect the same as sec 7 of the English Bankruptcy 
Act, 1914, which expressly prohibits an> suit or other legal procee- 
dings being commenced except with the leave of the Court and on 
such terms as the Court ma> impose, that is to sa\, no suit may ' 
brought after adjudicanon w ithouc first obtaining the permission' 
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the Court to brms that suit Sec 29 deals with pending suits and 
provides that on proof of an adjudication order made against the 
debtor the Court may stav or allow to continue a pending suit 
upon such terms as it may think fit co impose The present $u t 
was instituted some 3 vears after the ndjudicntton order No leave 
of the Court had been obtained to bring these proceeding and con 
sequentJj they are nor mainraimblt The smr is not hit by the 
subsection it at the time when the suit was filed the order of 
adjudication has not been made and therefore the plaintiff did not 
require the leave of the Court to commence an\ suit or other legel 
proceeding C/«indm«ll Sardammfl \ Sana C/wran Dtiu 40 
CWN 34 

The right of a secured creditor to institute a suit or to proceed 
with a suit already commenced is not taken away b> sec 28 (2) b) 
reason of the adjudication of a morrg gor as an insolvent Oj^wl 
Receiier Coimbntorc v Ptilunisuami C/ictti 4S Mad 7oD 49 MLJ 
203 1925 MWN 672 83 I C 934 (1925) A I R (M)1051 A 
secured creditor of an insolvent notwithstanding sec 28 (2 ) w 
entitled to realise the security b> filing a suit or oihenvise in accor 
dance with law without obtaining the leave of Court m that behalf 
M k M Chettyar Firm V Maims Tfiaimg 13 R 37 An application 
under r 6 Or XXXIV CPC for a personal decree against a 
mortgagor is not a new proceeding but a continuation of the ong> 
nal suit and does not come under the bar of sec 16 (now sec 28) 
of the Provincial Insolvency Act The issue of a personal decree 
against a mortgagor is not the grant to the mortgagee of a remedy 
against the mortgagor withm the meaning of sec 16 (now sec 28) 
KiiKarj Chand v Sohan Laf 2 Lahore 95 59 Ind Cas 7I0 A 
stranger to the insolvency proceedings is not required to obtain the 
leav e of the Court before bnnging an action m respect of a property 
sei ed by the receiv er on the ground that it belonged to him and 
not to the estate of the insolvent Rttra \ OjJicial Receiier Amntsar 

125 I C 625 1930 A 1 R (Lah ) 708 

Effect of suit or other legal proceedings without leave 

In Trimbak v Sheoram 65 I C 941 it was said that the permission 
of a Court to sue an insolvent under sec 16 (now sec 28) is 
contingent on the suit being brought and cannot be given after 
vv ards and the proceedings started w ithout such permission arc 
iihra nres and do not constitute res Judicata This case has been 
followed m Mahomed Adyum Niicodrt v E M Chettiar Firm 9 Rang 

7 128 I C 382 1930 A I R (Rang) 317 where it is laid down that 
a suit or other legal proceeding commenced w ithout such leave is 
not maintainable In Parma Lm \ Hiranand 8 Lah 593 a suit w as 
instituted some three years subsequent to the defendant havmg 
been adjudicated an insolvent It was alleged that the suit was 
brought in ignorance of the fact of the adjudication order and no 
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Iea\*e of the Court to insrimre the suit had therefore been obmined. 
It was held that “the suit had be«i r^htly diinris^ed under the 
prorision of sec. 2S of the Fro\inda! Insolvency .Act, accordinsr to 
which no suit can be brought ufrrr adjudication tvithout Erst 
obtaining the permission of the Insolvency Court to bring the suit 
and that the pro\'i5ion5 of sec. 29 of the Act were nor applicable 
to such a case." In Nane t*. IXmcpad: Sah'.mr.’uUTa, 

9S I.C. 446 it n-as held that the absence of leave where no objec* 
non was taken would not render a decree passed in a suit m’thout 
such leave a nullity-. But in Letters Patent appeal from this case 
in DanepaJj S:d~!manYan v. N:tne N'arairnhun, 1 19 I.C. 46 : 1929 
.A.U\. (M.) 323 tt n-as ruled that a suir insriruted without leax'e 
cannot be \*ahdated by obtaining leave subsequently. 

-Absence of Notice immaterial. 

In delivering the judgment in Pcnnu.s.:ru v. Uciirtvnnnaf, !13 
I.C, 550: 1929 .A.l.R. (Mad.I 4SO ^X’allace J.. after reviewing the 
authorities on the subject held : "No doubt, this (dismissal of the 
suit) may work hardship in certain cases, e.g.. where the plaintiff 
is ignorant of the insolvency prc*ceedinp< altogether. But after all, 
the garette notiacation of inso!\*encv is presumed to be notice to 
all the credimrs and the>* cannot be heard to plead want of notice 
or ignorance. On the other hand unless th:s strict reading of the 
section is adopted there will be great e-mbarrassment both to the 
insolvent and the Insolvency Court. .All the creditors could ^e 
suits without leave and maintain that the Court should keep these 
pending until the insolvency proceedings had come to an end on 
the ground that the initial bar would then be removed. That 
would be practicallv overriding sec. 2S. The insolvent is entitled 
to the protection of the Court against the commencement of any 

such suit The only suit which can be maintained is a suit 

which was instituted on leax'e gn'en betore its com.m.encement. The 
present suir ought to have been dismissed n kmme . . The 
suit is not therefore mainratnable." Bur this \iew has been dissen- 
ted from in v. C.*:u*u2il 57 Bom. 

623 : 34 Bom. L.R. 653 : 1932 A.I.R. iBo.m.) 344 where ir was held 
that where a suit is brought bv a crediror wathour the {ea\*e of the 
Cburt against a debtor against whom an order ct adjudication has 
been made, the Court need nor necessanlv dismiss the suit but 
may either srav it or allow to proceed wath ir on terms. These 
pow-ers mav be exercised ar a stage later than the commencement of 
theruit, should the suir have already been commenced without 
lea\'e. \X’i:h regard to the tnrennon that the proxas-on in s. 2$ 
(2) with regard to the prohibition of briogmg fuitf by creditors 
without leave, i« aim.ed at creditor to whom notice of insolvency 
proceedmgs has been gn-en and does not affect persons Kax-mg claims 
against the insclx*ent to whom no notice wb-atex-er of the insoV 
x-ent’s applicarlon has been gr\*em it has heen held in Fm— . Gr-.?a 
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Dm Gtir Pershad \ jaamohan Sitigh 1936 OWN 52 161 I C 
266 1936 AIR (0) 236 With all respect to the learned Judge 
\\ho decided this case (Fida H»sam \ CoUecior of Shahjahanpnir 
17 0 C 267 25 I C 703 1914 AIR (0) 222) I find myself un 

able to agree with his decision There is nothing in the provisions 
of S 28 (2) making its application dependent on notice of the 
insolvents applications being given to the plaintiff Moreover S 
19(2) provides that notice of an application for insolvency shall 
be given to creditors in such manner as may be prescribed The 
publication of the notice of order fixing the date of hearing of 
petition under s 19(2) can be presumed to be notice to all creditors 

Sub section (3) , Goods in the possession, order or 
disposition of the insolvent 

This sub section corresponds to sec 38 (c) of the Bankruptcy Act 
1914 which runs as follows All goods being it the commence 
ment of the bankruptcy m the possession order or disposition of 
the bankrupt m his trade or business by the consent or permission 
of the true owner under such circumstances that he is the reputed 
owner thereof provided that things m action other than debts due 
or growing due to bankrupt m the course of his trade or business 
shall not be deemed goods withm the meaning of this section 
The property of the bankrupt comprises all goods which at the 
date of the presentation of the petition were in the order and 
disposition of the bankrupt m his trade or business by the consent 
and permission of the true owner under such circumstances that 
the insolvent is the reputed owner thereof This provision is direc 
by a person carrying on a trade 
“ssion of property to which he is 
7) 86 L J C P 189 And its effect 
vs to transfer to the receiver certain property which does not belong 
to the insolvent or in which he has only a qualified interest The 
'' implies that the owner has unconsci 

in possession of the insolvent and 
edit in his business than he is entitled 
to But where this is not the case the goods will be restored to 
the owner In re ICad bhoy Ism leyi Lot a 1 1 I C 14 

In order that property n ’ ' af the 

section the following c The 

insolvent must be carrying The 

property must be goods « e personal chattels or choses in action 
and debts due or growing due to the insolvent in the course of 
his business or trade Colonial Bank v Whitney (1885) 30 Ch D 
261 No interest m lands is within the reputed ownership clause 
but if land and personal chattels are leased together eg a furnished 
house or land with machinery standir^ thereon as one subject 
matter and at one entire rent and the receiver disclaims the lease 
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’ 1 1 t t » .1 ’octrme of reputed owner- 

Ch D 341 And therefore 
s (1808) 2 Smith’s Leading 

Cases, 11th Ed 232 (3) The goods or debts must be in the 
possession or in the order and disposition of the insolvent or his 
agent by the consent and permission of the true owner, Joy v 
Camfibell, (1804) 1 Sch &. Lef 328 But if the bankrupt is a trustee 
and the goods are trust property the reputed ownership clause has 
no application, Joy v Campbell, supra See also Waticms v Customs, 
L R 8 Ch App 520 

True owner and reputed owner. 

The principle that a person who is under an obligation to convey 
property to another is, in a Court of Equity, a trustee of such 
property for the latter, does not apply m cases where the reputed 
ownership clause of the Insolvency Act is in question Hence 
where certain shares belonging to a debtor were transferred to 
another person without any deed of transfer and without giving 
any notice to the company it was held that these shares and the 
right to receive any distribution of assets m respect of them vested, 
upon his msoUency in the Official Assignee, Bhaian M«(yi v 
Kavasu, 2 Bom 542, followed m Punmthavelu v Bfiasyam, 25 Mad 
406 where It was pointed out that the term ‘true owner’ in the 
Indian Insolvency Act included equitable owner as well as legal 
owner Thus if the insolvent assigns a debt and the assignee gives 
notice of the assignment to the person owing the debt the notice 
by the assignee w ill cake the debt out of the order and disposition 
of the insoUent, Ibid If the property be in the actual possession 
and reputed ownership of the debtor it will not cease to be regarded 
as lus property simply because the true owner has kept a guard over 
it, In Re Broun, 12 Cal 629 See also Macleod \ Kilcabhov, 25 Bom 
659 , In Re Duarlui Naifi Muter, 3 Cal 58 , In Re Marsball, 7 Cal 
421 , In Re Gubbay Miller, 6 Cal 633 7 B LR 29 

The law , how e\ er, has been clearl> enunciated in Re Kaufman 
Segal V Domb, Exparte, the Trustee (1923) 2 Ch D 89 by Lawrence, 
] in the following terms The respondent in this case has two 
points The Erst is that there is a general custom of hiring out 
articles of furniture «o as to preaent the inference by the public 
that the«c articles although m the possession of the bankrupt, 
were the bankrupt’s own property The second point is that 
apart from custom the chattels were in the possession of the 
bankrupt in circum<t3nccs which did not necessanl> inaoKe the 
inference that the\ were the property of the bankrupt As regards 
the fir<t point, reliance was placed upon Eiparte Emerson, 41 L.J 
(Dc> ) 20 The trustee on the other hand relied on In Re Tabor, 
(1920) IKB 80S in which itwashcld that the statement 'that the 
public at large no longer attributes ownership of furnitures to the 
persons who are in po«ession of tt,’ is extras agant As regards /t 
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second point the Court held thit the Court is bound to come to 
the conclusion that the inference of ownership uhich uould be 
drawn by the public is not merely one thnt may or may not arise 
but IS one that mtcsc arise In the ibsence of any general custom 
as to the hiring the inference which a reasonable man would 
necessarily draw from the fact that the articles in question were 
in possession of the bankrupts and were being used by them in 
their trade is that the articles belonged to the bankrupts and the 
inference so drawn IS an inference which uithin the meaning of 
Vaughan Williams L J s statement of the law must arise 


Rights of secured creditor not affected by 
reputed ownership 

It should be noted that section 28 (6) refers to the rights of 
secured creditors m genera/ and the section 28 (3) is an exception to 
that general rule applicable only to secured creditors of goods m 
trade or business where the goods are aIlov\ ed to be m the order or 
disposition of the bankrupt m such circumstances which give rise to 
the irresistible inference in the minds of the public that the goods 
belong to the insolvent Sec 28 (6) therefore must be read subiect 
to sec 28 (3) and u is not correct to say that sec 28 (3) has no 
operation m view of the provision contained in sec 28 (6) It 
has also been held in Moti Ram v E H Roduell 2IALJ 32 
1923 AIR (All ) 159 that sub section 6 is as clear as it can 
possibly be and provides unambiguously that no property over 
which a secured creditor has a legal charge shall be affected by 
any of the provisions of sub section 3 which precede it If the 
receiver realises the property the debt due to the secured creditor 
at the date of realisation constitutes a charge payable to the 
creditor out of the amount so realised But in a recent case 
Shamaldas Kshetcry v Phanindranatb 1932 AIR {Cal ) 532 7Z 
Ind Cas 467 a trader entered into an agreement with certain 
bankers under which the latter were to make advances on the 
secunty of his jute kept in his godown The arrangement was 
that the key of the godown was to be kept with the bankers but 
the trader was to do the buying and sell ng independently and to 
have the delivery of the jute The trader was subsequently 
declared insolvent and the bankers claimed to be secured cr^itors 
m respect of the jute which lay m his godown It was held that 
though by the law in England it is true that a mortgagee is the 
true owner and where be allows the mortgagor to be m possession 
of the goods mortgaged the principle of reputed ownership has 
been applied the question is whether this principle is applicable 
to a case having regard to the provisions of sec 28 (6) of the 
Provincial Insolvency Act If a secured creditor can proceed to 
realise his security or deal with it in the same manner as he would 
have been entitled to do had sec 28 not been passed we do 
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not see hou the reputed ownership clause in sub-section 3 of 
section 28 can hn\ e any operation. It may be said that this inter- 
pretation of this section would be against the spirit and object 
of the reputed ownership clause in sub-section 3 of the sec 28. 
But having regard to the express terms of clause (6) of the section 
w e are bound to gu e effect to the provisions of that sub-section 
6 ” In Official Assignee of Madras v. The Mercantile Bank of India 
Ltd 61 I A 416 39 C W N 209, their Lordships of the Judicial 
Committee have held that a railway receipt is a document of 
title to the goods cov ered by the receipt. Hence pledging or transfer 
of the railw ay receipts amounts to the pledging or transfer of the 
goods covered by the receipts When railway receipts are pledged 
with bankers to secure an advance and some of the receipts are 
handed back to the pledgor, m accordance with the general 
course of business, for the limited purpose of unloading the goods 
and depositing them in a vv arc-house, the goods covered by either 
the receipts so handed back temporanly or by the remaining 
receipts are not goods in the* possession, order and disposition of 
the pledgor within the meaning of sec. 52 (2) (c) of the 
Presidency Towns Insolvency Act, (corresponding to sec. 28 (3) of 
the Provincial Insolvency Act), still less under such possession, 
etc , by the consent of the true owner as required by that section, 
and the circumstances of such a case cannot make the pledgor 
the reputed ow ner of the goods in order that the goods may be 
divisible among his creditors upon his insolvency. The whole 
question under sec 52 (2) (c) is a question of fact 

Goods held in trust. 

If goods are left in the hands of another person and there is 
an undisclosed relation of master and factor, then the goods vest 
m the Official Assignee, If ihe situation is such that the public 
knows that the holder is a factor, then the goods held on an 
implied trust will not pass to the Official Assignee. Where the 
parties carry out the forms of a trust for a purpose not directly 
connected with the creation of the trust itself, but, for an ultenor 
object, then again the property will fill within the reputed 
ownership clause, that is to say, if a trust is created to conceal 
the real ownership of the property or to try’ and maintain in the 
sellers a control with which he has already parted. T^at which 
appears on the document to be a trust may fall within reputed 
ow nership, either because reputed ow nership does apply m cases 
where a trust is of a «ecret or ficntious nature or becau«e the 
Court refuses to recognise such transactions as tru'ts at any rate 
as against outsider Trust receipts taken by a trader l’ from 
a trader buyer «o far as they purport to create an 
do not preserve the property from reputed ownership 
relationship of the parties known to the public. The 
of the matter is this, that no special w ords or ’ 
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preserve a control where actual control has been nbnnJoncd nor 
maintain a connection with the goods when the connection 
has been m fact severed or save for the seller property which a 
seller hands over to a buyer with capacity to deal with it either 
as against transferees for value or against the Official Assignee 
If the exigencies of trade require that the goods must be handed 
over for sale the seller takes the risk he cannot put that risk upon 
the public which deals with his buyer ostensibly m possession of 
those goods as owner, In rc SumermuH Siirfliia 59 Cal 818 

There are undoubtedly cases in which an apparent exception 
IS made to the general rule, that where there is a bona fide trust the 
trustee does not hold the property in order and disposition w ith 
the consent of the true owner, or with such a reputation of owner- 
ship as to cause the property to be treated as his own in case of 
bankruptcy But the principle of the exceptions m those instances 
IS this, that there being no bona /idc reason for the creation of any 
trust, the forms of a trust was gone through in order to conceal 
the true ownership of the property, Great Easran Railuoy Com&any 
V Turner, (1872) l-R 8 Ch 149 (153 154) In MoonrumugaTnlcondan 
. e. W • g29 (FB) 

d in the ordinary 
3me emeralds m 

- . . , . , , . defendant 

for sale and the latter not having returned the articles, or their 
value, he sued to recover the same The plaintiff was on the date 
of suit an undischarged insolvent He sought to recover from the 
defendant the v*’ r i i 

objection was takt held 

that the property insol 

vent so as to pass to tne v^iuuai tveteiver ana tne suit, being one 
filed by the plaintiff m his capacity as bailee, was not rendered 
unsustainable because of his insolvency It could not be said under 
the circumstances, that the emeralds or their value were the reputed 
property of the insolvent 

Goods held under hire purchase system 
In Lamb v Wright & Co , (1924) 1 KB 857 an insolvent pur 

chased a pleasure motor car from the plaintiffs on hire and purchase 
system After he got possession of the car in question the insolvent 
used It from time to time m his trade or business It was plain (1) that 

i . -c , ^ iT> the possession of 

* consent and 
with consider 

able frequency in the trade or business ot the bankrupt Does the 
section require, ere a trustee can claim that the consent or permis 
Sion of the true owner of goods be given not only to the possession 
by the bankrupt but also to their user m his trade or business ^ If 
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this full measure of consent be required, then the defendant here, on 
behalf of the trustee, fails in his defence For, it is plain that the 
plaintiff did not consent to the car being used in the bankrupt’s 
trade or business but that he was not aware that it was so u«ed 
The section requires the full consent The section is limited in its 
operation to goods in the trade or business of the bankrupt It does 
not apply to domestic articles of furniture in a bankrupt’s private 
dwelling If a man consents to the user of his goods in the trade 
or business of another, he knows, or ought to know, that he runs 
a risk of losing those goods by operation of sec 38 (Bankruptcy 
Act, 1914) But if he only consents to the use of those goods 
for private and non business purposes, then is he exposed to the 
confiscatory provision of sec 38, merely because the bankrupt 
without his knwledge, had used those poods m and for his trade 
or business ^ In Colonial Bank v Whitney, (1885) 30 Ch D 261, 
Cotton L ] said ‘ I think the true construction is, the goods must 
be m his (bankrupt’s) order or disposition for the purposes of or 
purposes connected with trade or business ” Lindley, L J , said 
*‘the language ‘m hu trade or business* means not merely visibly 
employed in his trade or business but acquired for the purposes of 
the business and used for those purposes ” It would seem to follow 
from these dicta that if a motor cor be acquired for private use and 
be primarily employed for private purposes, then it cannot be said 
to be a car in the trade or business of the bankrupt 

Facts to be proved in cases of reputed ownership. 

The words “true owner” include the owner of an equitable 
interest and that there can also be a reputed owner of that interest 
and that reputed owner can be insolvent himself, i e , the legal owner 
of the property, Mcrcnntife Bank of India v O^cial Assignee, Madras, 
39 Mad 250, following the judgment of Bhashyam Aiyanpar, J in 
Puninthavelu • le j Ar<A r- p » — ? d ..i <vft 

(1836) AC 

of shires by • • 

the registered shareholder remaining the legal owner the depositee 
got in equitable interest and that another person could be the 
reputed owner of that equitable interest The result is that m the 
case of a garnishee, he must be taken to be the true owner cf tlie 
equitable interest in a motor car But the car being left m tl e 
possession of the insolvent with power to u'c It to all appciraacc-' 
as though It were his own, he had become the reputed owner Ii is 
esjcntia! for the section to apply that ke skoidd at the comn er 
of tkc msohency he the reputed ou-ner uith tfie consent o' t 
ouTicr Now the question w whether the true owner \\„ ..t tiiat 
time consenting or not to the reputation of owner-hi'' to 
reputed owner ind that is a question of ficr If 
commencement of the insolvency of the pledgor, tue j 
an end to the right of the pledgor to use the tlir ^ p’ 
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preserve a control where actual control has been abandoned nor 
maintain a connection with the goods when the connection 
has been m fact severed or save for the seller property which a 
seller hands over to a buyer with capacity to deal with it either 
as against transferees for value or against the Official Assignee 
If the exigencies of trade require that the goods must be handed 
over for sale the seller takes the risk, he cannot put that risk upon 
the public which deals with his buyer ostensibly in possession of 
those goods as owner, In re SiimermuII Suranu, 59 Cal 818 

There are undoubtedly cases in which an apparent exception 
IS made to the general rule, that where there is a bona fide trust the 
trustee does not hold the property m order and disposition with 
the consent of the true owner, or with such a reputation of owner- 
ship as to cause the property to be treated as his own m case of 
bankruptcy. But the principle of the exceptions m those instances 
IS this, that there being no bona fide reason for the creation of any 
trust, the forms of a trust was gone through m order to conceal 
the true ownership of the property. Great Eastern Railway Company 
V Turner, (1872) L R 8 Ch 149 (153-154) In Moonrwmwgamlujndan 
Asari V Chockalmgam Aian, 54 Mad 5 (F B ) 59 M L J 629 (F B ) 
the plaintiff, who was a goldsmith, was entrusted m the ordinary 
course of his business by a certain person with some emeralds m 
order to have them sold He handed them over to the defendant 
for sale and the latter not having returned the articles, or their 
value, he sued to recover the same The plaintiff was on the date 
of suit an undischarged insolvent He sought to recover from the 
defendant the value of the atticales as payable to the owner An 
objection was taken to the mamtamabihty of the suit It was held 
that the property in the articles entrusted did not vest m the insol- 
vent so as to pass to the Official Receiver and the suit, being one 
filed by the plaintiff in his capacity as bailee was not rendered 
unsustainable because of hts insolvency It could not be said under 
the circumstances, that the emeralds or their value were the reputed 
property of the insolvent. 

Goods held under hire-purchase system. 

In Lamb v Wright & Co, (1924) 1 KB 857 an insolvent pur- 
chased a pleasure motor-car from the plaintiffs on hire and purchase 
system After he got possession of the car in question the insolvent 
used It from time to time m his trade or biumess It was plain (1) that 


able frequency in the trade or business of the bankrupt Does the 
section require, ere a trustee can claim, that the consent or permis- 
sion of the true owner of goods be given not only to the possession 
by the bankrupt but also to their user m his trade or business ’ If 
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this full measure of consent be required, then the defendant here, on 
behalf of the trustee fails tn his defence For, it is plain that the 
plaintiff did not consent to the cat being used in the bankrupt’s 
trade or business but that he was not aware that it was so used 
The section recjuiTes the /idl consent The section is limited in its 
operation to goods in the trade or business of the bankrupt It does 
not apply to domestic articles of furniture in a bankrupt’s private 
dwelling If a man consents to the user of his goods in the trade 
or business of another, he knows, or ought to know, that he runs 
a risk of losing those goods by operation of sec 38 (Bankruptcy 
Act, 1914) But if he only consents to the use of those goods 
for private and non business purposes, then is he exposed to the 
confiscatory provision of sec 38, merely because the bankrupt 
without his knwledge, had used those goods m and for his trade 
or business’ In Colonial Bank v Whitne;^, (1885) 30 Ch D 261, 
Cotton, L ] said “1 think the true construction is, the goods must 
be in his (bankrupt’s) order or disposition for the purposes of or 
purposes connected with trade or business” Lmdley, LJ.said 
“the language ‘m fiu trade or business' means not merely visibly 
employed m his trade or business but acquired for the purposes of 
the business and used for those purposes ” It would seem to follow 
from these dicta that if a motor car be acquired for private use and 
be primarily employed for private purposes, then it cannot be said 
to be a car in the trade or business of the bankrupt 

Facts to be proved in cases of reputed ownership. 

The words “true owner” include the owner of an equitable 
interest and that there can also be a reputed owner of that interest 
am ’ ' 

of 

39 

P« 

(1886) A C 426, it w as held that where there was an equitable morgage 
of shares by the deposit of the share certificates and a blank transfer, 
the registered shareholder remaining the legal owner the depositee 
got an equitable interest and that another person could be the 
reputed owner of that equitable interest The result is that in the 
case of a garnishee, he must be taken to be the true owner of the 
equitable interest in a motor car But the car being left m the 
possession of the insohent with power to u^e It to all appearances 
as though It were hts own, he had become the reputed owner Ins 

essential for the section to apply that he should at the commencement 
of the msohency be the reputed owner uiiK the consent of the true 
ouTier Now the question is whether the true owner was at that 
time consenting or not to the reputation of ownership to th 
reputed owner nnd that is a question of fret If before t 
commencement of the insoI\enc> of the pledgor, the pl^sce p 
an end to the tight of the pledgor to use the thm ed 
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demanding its return according to agreement, the thing pledged 
cannot thereafter be said to be in possession with the consent of 
the true owner A letter proved to have been passed to the proper 
address of a person must be presumed to have reached him m the 
absence of evidence to the contrary, Aburrabammal v O^cial 
Assignee, Madras, 47 Mad 215 In Manifc Rao v Nur Hasan, 83 1 C 
254 (1925) AIR (N ) 376, a bond was taken in the name of a 
minor son of the insolvent who was a broker It v\as held m 
a suit by the minor through his father the insolvent, that there 
being no evidence that the bond uas m existence on date of the 
order of adjudication so as to lead to any presumption under 
sec 28(3) there IS no presumption that the plaintiffs father was 
the reputed owner, and there is no law that an insolvent cannot 
be the guardian ad luem of the infant 

Sub»section (4) ; After-acquired properties 

The words of sec 28 clauses (2) and (4) are imperative The 
Act makes no difference between property belonging to the in- 
solvent when the order of adjudication is made and the after- 
acquired property mentioned m clause (4) All the property of 
the insolvent vests in the Court or receiver as soon ns the order 
of adjudication is made It follows, therefore, that from the date 
of the order of adjudication, the insolvent ceases to have any 
interest in the property The property is taken away from him 
and becomes vested in the Court so that after such vesting the 
insolvent ceases to be the owner of the property in law and 
dealings by him with respect thereto are void Any transfer of 
such property made by him is a nullity and has no existence in 
the eye of law, Biiddhu Lai v Ram Sahai, 9 OWN 523 1923 
A I R (Oudh) 244 Section 28 (4) relates to property w hich the 
insolvent acquires by his own efforts, such as his wages or sahry 
or to property which devolves on him by rule of law, such as by 
inheritance The sub-section is not intended to apply to a ca«e 
where property which does not come under the section is sold 
by some one who has a right to sell it Jalaim District Co operatiie 
Bank v Tfie oj^ciai Rfceiter, 3/iansi, 1935 ALJ 170 1935 AWR 

122 When an in olvent acquires certain property under a will, 
such property even if personal, forthwith vests in the receiver 
and IS available for distribution among his creditors Kamal Lai 
v eWnka Charan 19 PLT 860 177 I C 829 1939 AIR 

(P) 18 

Sub section (4) lays down that the properties acquired by the 
insolvent between the order of adjudication and discharge form 
the property of the insolvent and the receiver is entitled to take 
possession of the same The word property does not exclude 
personal earnings over and above what is necessary for the debtor's 
support and the Court has jurisdiction to pass orders as to his 
eammgs after adjudication but before his discharge, Jwmnadas v. 
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Vma^ak, 10 Ind Cas 698 7 NLR 19 An order vesting the 

whole of a man’s earnings subsequent to insolvency and after 
acquired property m the Court, is an order which ought not to 
be made because It destroys the very motive which moves a man 
to attempt to obtain income or to acquire property it has the 
effect that he has no incentive either to work or to acquire 
property In re SfiocWcton Exparte SluicWeton, (1890) 61 LT 648 
6 Mor 304 , Etisoo/ Abdul Ratak v Messrs Ro>ciI Stationery House 
1939 AIR (R) 58 If the mortgage is an assignment of the after 
acquired property and the mortgagee acquires the property before 
bankruptcy then the mortgagee’s title is good as against the receiver 
Tmlby V Official Recener, (1888), 13 AC 523 But if the property 
does not fall into the possession of the bankrupt until after 
bankruptcy then the mortgagee has no right to the property 
Thus if a debt to fall due at a future date is assigned and the 
debt only falls due after bankruptcy the assignee has no right to 
it, Exparte Hall, Re Whitting, (1870) 10 Ch D 615 On the other 
hand debts due at the date of the assignment but payable at a 
future time may be validly assigned and if they become payable 
after bankruptcy they will nonetheless belong to the assignee and 
not to the receiver, Expane Moss Rc Toward, (1884) 14 QBD 
310 A mere license to seue chattels as a security for a debt is 
determinable in bankruptcy since the effect of bankruptcy is to 
bar the right to enforce the debt m such a case, Thomson v Cohen, 
(1872) LR 7 QB 517 See also Hoshickv Clark, (1899) 1 QB 
699 , In Rc Sargcani. (1923) 2 Ch D 302 

The receiver has a right to ^he subsequently acquired property 
of an insolvent but the right is subject to two qualifications • — 
(1) if the insolvent has acquired the property subject to hens and 
obligations then any property taken by the Official Assignee under 
that state of things is taken subject to those charges and equities 
and (2) if the insolvent carries on trade at a subsequent period 
vv ith the assent of the assignee of the estate under the Insolvent 
Act m the first instance, the property which is acquired m the 
subsequent trade will be subject m equity to the charge of the 
creditors in the trade in priority to the claim of the Official Assignee 
under the first insolvency, Kerakoosc V Ben/amm Brookes, 14 MIA 
339 , Kristo Comvtl v SwresK Chandra, B Cal 556 12 C l-R 253 , 
Fatima V Fatima, 16 Bom 452, following Hubert v Sayer, 5QB 965, 
Abdu* fCareem v Oj^cial Assignee, 28 Mad 268 , Rotilandson v 
Champion, 17 Mad 21 The sums paid into a bank by a bankrupt 
after the date of the receiving order become the property of the trustee 
in bankruptcy and the bank was not entitled to credit themselves 
with the payments made to the bankrupt, as those transactions took 
place after the date of the receiving order and therefore not pro- 
tected, In re Wigiell Eipartc Hart, (1921) 2KB 835 Their 
Lordships of the Judicial Committee in Kala Chand Baneryi \ 
Jagannath Maruari, 54 I A 190 54 Cal 5 . ‘The 
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moment the inheritance devoKed on the insolvent who was still 
iindi«chir|,cd it \estcd m the receuer already appointed and he 
iloiK u as entitled to deal with the equity of redemption 

bums penodicalh fallina due under a nght already acquired such 
\s an anmuty or aUcsvance or instalments due on an instalment 
I ond or decree can hardly be tieated as after acuired property in 
respect of instalments tailing due after the insolvency The right 
under wliich such instalment is claimed is acquired before the insol 
vency thou^,h some of the mstalments hll due after it A held 
T power of attorney from B to execute a decree for a monthly family 
illowanco obtained by B against C B subsequently became insol 
lent C made certain payments to B subsequent to his order of 
idjud cation but they were not certified to the Court executing the 
decree according to Or 21 r 2 CPC On execution being taken 
up by the receiver it was contended by C that he ought to get 
credit for payments made subsequent to B s insolvency It was held 
tliat the decree having become vested tn the receiver as from the 
date of adjudication none of the payments made subsequently could 
be recognised as against the receiver if for no other reason than 
that none of them were certified to the Court under Or 21, r 2 
CPC Nilakanto Subud/u v Sri Sn Ram Chandra 35 L\V 161 
1932 AIR (M ) 250 Any payment made by debtors of the msol 
Vent to him subsequent to the date on which the insolvency 

3 1ication IS presented is void as against the Official Receiver 
ess the debtors prove chat they had made the payment bona fide 
and without knowledge of the insolvency petition having been filed 
m Court DWamdas TKawarclns v F O Htikumchand Mirimal 1932 
AIR (S ) 62 

Vesting of after acquired properties under Mahomedan law 

All properties such as may be acquired by or have devolved 
I upon the insolvent after the passing of in order of adjudication 
) and before his discharge forthwith vest In the Court or receiver 
and become divisible amongst the creditors Mtiliurnmnd Fatima v 
Muhammad Mosbuq Ab 44 All 617 20 A L ] 569 As regards 
the right of action of an undischirj,td insolvent to sue for a shire 
of a dower debt due to his dauj,hter from her husband it was held 
t thit the general rule is that the right except for personal injuries 
' and the like passes to the trustee but even where the right passes 
\ to the trustee the bankrupt might sue the imount recovered being 
subject to the right of the trustee to clnlm the proceeds Umar 
Bahadur v Khaja Miihammfll 79 Ind Cis 56 1924 AIR (Pat) 
667 It is an established principle of Mahomedan law that when 
the consent of the heirs of a Mihomedan to i bequest in a will m 
favour of an heir has been signified the legatee takes from the 
testator and the consent does not operate as i transfer by the heirs 
of a nght which has in the meantime vested in them There may 
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be perhips some conflict between this principle of Mahomedan 
law and the strict wording of sec 16 (4) [now sec 28 (4)] of the 
InsoUency Act but the pnnaple of Mahomedan law ought to be 
applied and that such consent would not be afl’ected by the fact of 
the consenting heirs being insoKents Aji; un nissn Biti v O M 
Chiene 42 All 593 

InsoUent’s right of suit regarding after acquired properties 

In Ramnatfi Iyer v Nagendra Iyer, 45 MLJ 82? the que-<tion 
arose whether in the case of after acquired property the insoli^enc is 
entirely barred from maintaining any suit in respect of it and 
whether the receiver alone can sue It was contended that because 
under sec 28 (2) and 28 (4) all the properties, including the after 
acquired property of the insolvent, vested m the receiver therefore 
no right existed in the insolvent himself and he is not entitled to 
maintain a suit Following Sriramulu v Andalammal 30 Mad 145 

17 M L J 14, it was held that In the case of after acquired property 
the insolvent has a right to maintain a smt subject to the Intervention 
by the Official Receiver or the Official Assignee, and that if the 
Official Receiver or the Official Assignee did not intervene the 
insolvent was entitled to go on with the suit Vide Webb \ Fox, 7 
TR 391 

The difterence between the bankrupt’s estate which vests m the 
trustee in bankruptcy and after acquiied property, which also vests 
on acquisition, is held to be that the bankrupt can deal with the 
latter until the trustee intervenes If he sues in respect of an after 
acquired chose m action he can obtain a decree, and if the decree 
IS satisfied before the trustee intervenes, the judgment debtor 
obtains a good discharge The question remains between the 
trustee and the bankrupt if the after acquisition is discovered In 
other words, persons who deal with an undischarged insolvent, 
in good faith, for value with regard to after acquired property 
are protected, Cohen V Mitchell, (1890) 25 QBD 262, Chore Lai 
V Kcdar Nath, 84 Ind Cas 289 , fCiippu Ramanatha v Nagmdra, 

18 L W 868 45 M L.J 827 1924 A I R (Mad ) 223 76 Ind 
Cas 805 It IS otherwise with regard to property which actually 
vests in the trustee at the date of adjudication order NX'hether 
or not the plaintiff knew that he had no right to sue for the 
money he said he had adv anced to the defendant seems immatcnal 
He must be taken to have known that his outstandings pass to 
the Official Assignee It is quite clear that unless the adjudication 
order is annulled the insolvent cannot execute the decree A suit 
u ill he to set aside a decree obtained by fraud AnJreu Rozario v 
Muhammad Ebrahim Serang 48 Bom 583 26 Bom L.R 69a 

Right of assignment of after-acquired properties. 

A mortgage of subsequently acquired property by an undis- 
charged insolvent was held to be invalid against Official As«i 
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who took the property free from incumbrances, Roulandson v. 
ChamfJion, 17 Mad. 21. In Snramulu Naidtt v. Andalammal, 30 
Mad. 145 . 17 M.L.]. 14 (17 Mad. referred to) an undischarged 
insolvent was held entitled to recover certain immoveable property 
which he became entitled to by inheritance. In that case it was 
held : “No doubt the rule formulated m Cohen v Mitchell, L.R. 
25QBD 262 does not extend to such an interest But here there 
IS no question of any contract or transfer by the insolvent 
relating to his after-acquired immoveable property ” In Ah 
Mithammad v. Vadi Lai, 43 Bom. 890 ; 21 Bom L R. 849 53 I.C. 
197, It was said that the property moveable or immoveable acquired 
by the insolvent after adjudication but before final discharge can 
be transferred by him provided it is boha fide and for value. So 
also m Dastru Makar v. OjJicial Receuer, 97 I.C 900 • (1927) 
A I.R. (N ) 16, It was held that immoveable property acquired by 
an insolvent or devolving upon him after the adjudication order 
but before the final discharge can be transferred by him provided 
the transaction is bona fide and for value and is completed before 
the intervention of the Q^cwl Assignee. In Premchand Malhfe v. 
Neelmam Das, 61 Cal. 281, a case under the Presidency Town 
Insolvency Act, it has been held that “an undischarged insolvent 
has a right to mortgage a property acquired by him after the 
order of adjudication was passed in the insolvency proceedmgs.” 
Under sec. 28 (4) of the Provincial Insolvency Act, also, property 
acquired by inheritance by an insolvent after adjudication but 
before discharge vests in the Receiver forthwith and any mortgage 
of it during the insolvency by the insolvent is invalid. But 
where the Receiver does not claim such property, the mortgagee 
can enforce his claim against the property after discharge of the 
mortgagor, Diwan Cfuznd v. Manafc Cfiand, 36 P.L.R. 185 ; 1934 
A I R. (L ) 809. 

But the above view has not been accepted as a correct 
proposition of law in Ma Pfiatv v. Mmmg Ba Thaw, 4 R 125 : 
5Bur. LJ. 98. 97 I C 221 (1926) A.I.R. (R.) 179, and the High 
Court of Rangoon in delivering the judgment held that “the 
decisions in Ali Muhammad v. Vadi Lai, supra, and Cfiota Lai v. 
Kedar "Nath 46 All. 565 : (1924) A I.R. (A.) 703 were under the 
Insolvent Debtors Act, 1848, sec. 7, and there is a material 
difference between the wordings of sec. 7 and sec. 28 (4) of the 
Provincial Insolvency Act. In the two cases abovementioned 
the Courts, following a long series of English cases, modified the 
words of the statute on apparent ground of convenience by 
postponing the vesting in the receiver until he had intervened. It 
seems to us that the insertion of the words ‘forthwith’ by the 
Legislature in sec. 28 (4) was to sweep away the Court’s attempt 
to postpone the vesting In view of the specific and clear words 
of the sub-section we are unable to apply the principle of Cohen 
V. Mitchell in the present case, as to do so, in oor opinion, would 
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be to nullify the express direction of the Legislature Hard cases 
may, no doubt, arise where the Court or the Receiver has taken 
no action and property has exchanged hands and been acquired 
by bona fide transferees without notice of the insolvency But 
the remedy does not he with the Courts but rather with the 
Legislature, and if it thinks well, it can imitate the English Statute 
of 1914, sec 47 ” 

The \ lew of the Rangoon High Court finds ample support in the 
decision of the Pnvy Council m Kalachand Baner/ee v Jagannath 
Maman, 31CWN 741 (1927) AIR (PC) 108, m the following 

words “The Court only acts though a Recener, and any estate acquired 
by or detohmg on an msoUent ii tested in him as jrom the date of 
acquisition or deiolufion whatever the date of the receiver’s actual 
appomtm n’’ * But Ross, J , of the High Court of Patna has held 
m Jagdish Naram v Mt Ramsalcal fCuer, 114 IC 465 9 Pat LJ 

969 (1929) AIR (Pat) 97 “With all respect I am unable to 

hold that the language of the present section is stronger than that 
of the old sec 7 I should hold that this money was not liable to 
attachment if u had been effecutely parted uith be/bre the Reccuer 
mtenened ’’ Notwithstanding the order of adjudication an insolvent 
IS not incompetent to enter into a contract and there is no statutory 
provision prohibiting an insolvent from transferring his property 
So, where, after a person was adjudicated an insolvent certain 
property was gifted to him and he executed a mortgage thereof but 
the recew er did not raise any objection and did not himself deal 
with the property, and after an order of discharge had been passed 
the mortgagee sued to enforce the mortgage, it was held that the 
mortgage was not \ oid and could be enforced and that sec 43 of the 
Transfer of Property Act applied, Riip Naram Singh \ Har Gopal 
Teuan, 55 All 503 

The point has been bnefly summansed by Waller and fCishnan, 
JJ , in Nilkanta Subudhi v Sri Sri Sn Ramachandra Deo, 35 M L W 
161 1932 AIR (M ) 250 in the following words ‘ There are 

several decisions under the Insolvency Act, 1848, which apply to 
sec 7 of the Act the doctrine enunciated m Herbert \ Sayer, (1843) 

5 Q B 965 and Cohen v Mitchell 25 Q B D 262 , Kerakoose \ 
Brooks, 8 M I A 339 , AIi Muhamed v Vadilal, 43 B 890 , Dasaratht 
Smha \ Mahamuhfl 47 C 961 , Chota Lai v Kedar Nath, 46 All 
565, and extend it to immovable property, fCristocomuf Muter v 
Suresh Chimder Deb, 8 C 556 , Sriramtdu v Anadalammal, 30 M 
145 The matter is now governed m England by sec 49(1) of the 
Bankruptcy Act 1914 There is al<o a considerable bod> of 
judicial opinion not without di'sent, that the same extended doc- 
trine holds good under the Provincial Insolvency Act Both under 
the old Act of 1907 and under the present Act of 1920 [sec 28 
after acquired property of an insolvent vests ’forthwith’ m 
Court or receiv cr. There is no similar expression in the ..w 
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ding secs 17 and 52 (2) (a) of the Presidency Towns Insolvency Act 
of 1909 which deals with the vesting of after acquired property 
In neither Indian Act is there anything corresponding to sec 47 
of the English Act of 1914 Se\eral decisions ha\e houcxer held 
the doctrine of Cohen v Mitchell applicable under the Provincial 
Insolvency Act also Nagindas Bhtikandas v Gulabd^is 44 B 673 , 
jnitdish Naram Singh v Mussamat Rnmsaha/ Ktier 8 Pat 478 , 
Ramanadha Ayyar v Nagendra Ayyar 76 I C 805 45 M L.J 827 
The Rangoon High Court ' " \ Maung 

Bn Thciu, 4 Rang 125 In be some 

difference of opinion, Rou 1 Abdul 

Kareemv The O^ciu^ Assignee Madras 28 Mad 168 17 MLJ 

347 Were It necessary to decide the question we would have 
preferred to send the matter to a Full Bench But we do not think 
It necessary to pronounce any opinion on the question argued ’ 
From the above it will appear that the law svith regard to the 
vesting of after acquired property under the Provincial Insohency 
Act 1920 is different from that under the Bankruptcy Act and 
the Presidency Towns Insolvency Act Unfer sec 52 of the 
Presidency Towns Insolvency Act property acquired by the 
insolvent after his adjudication but before his discharge may be 
dealt with by him unless the Official Assignee intencnes And a 
third party may acquire a good title to the same if he is bona fide 
purchaser for value from the insolvent Pconamchand PrncaWi \ 
Motila! Kapurchand I L R 60 B 69 Under sec 28 (4) of the 
Provincial Insolvency Act however the insolvent has no right to 
deal m any way with the prooeny acquired by him after his 
adjudicaion and before discharge whether the receiier mtenenes 
or not It has been held in Girilcunt Shiilai Pandiii v Vadilal 
Vrijlal Shah I L R 60 B 141 that the rule m Cohen v Mitchell 
(1890) 25 QBD 262 to the effect that property acquired by an 
insolvent after the date of the order of adjudication does not 
vest in the trustee in bankruptcy unless and until the trustee 
intervenes does not apply to cases arising under the Provincial 
Insolvency Act 1920, because section 28 sub section (4) of the 
Act provides that all property which is acquired by or devoUes 
on nn insolvent after the date of an order of adjudication and 
’ ' 1 - n r hwith vest in the Court or receiver 

jperty acquired by an undischarged 
order can be dealt with by him 
before the intervention of the Receiver in insolvencv does not 
apply in India Under S 28 property existing at tne time of 
adjudication as well as property acquired by or devolving on the 
’ ^ - _J _ .u , footing and both 

Abdul Rahman v 
709 1935 AWR 
Lingayya v Venkauu 
1002 1935 AIR 
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(M.) 694 ; DenWipafli Sobhandn Sajtn«l« v. Dorbala "Nagayya Sastry 
I LR. 1938 (M ) 578. F.B. , Oman Chcind v. Manafc Chand, I.L R 
16 L. 392. 

Effect of discharge on after-acquired properties. 

So far as the debts due from the insolvent at the time of the 
order of adjudication are concerned he is released from them on 
an order of discharge. But the power of the Receiver to deal 
with the property w hich vests m him at the time of the order of 
discharge does not cease with the passing of the order of discharge. 
In Kflnsfu Ram v Han Ram, 171 1 C. 610 . 1937 AIR. (L) 87, the 
Official Receiver under misapprehension made a report that the 
insolv’ent's assets were completely disposed of and the order of 
discharge was passed, but certain property devolved on the 
insolvent some months before the order of discharge. It was held 
that the report of the Official Receiver did not affect the question 
as the assets inherited by the insolvent before order of discharge 
vested in the Official Receiver and s. 44 (2) did not take away 
his power to deal with the property inherited by the insolvent and 
which vested m him at the time of order of discharge even after 
the order of discharge. 

Sub-section (5). Property not liable to attachment 
are exempted from vesting. 

Under sec. 28 (5) all properties which are exempt by reason 
of sec. 60, C.P.C , or by any other law from liability to attachment 
and sale in execution of a decree do not vest in the receiver and 
arc therefore, not liable to be sold to satisfy the claims of the 
creditors. This sub-section is an exception to sub-sections (2) 
and (4). 

The following are some of the properties of the insolvent which 
are exempted by the C P.C or by any other enactment from vesting 
1n the Receiver : — 

(1) Tools of trade, etc Tools of trade and the necessary 
wearing apparel and bedding of himself, his wife and children are 
not comprised in the term “property” so as to be divisible among 
the creditors of the insolvent, sec. 88 ( 2 }, Bankruptcy Act, 1914, and 
sec. 6o, C.P. Code, V of 190S Where some books belonging to the 
insolvent who was a lawyer were taken possession of by the Official 
Receiver but they were ordered to be released by the Insolvency 
Court It was held that books belonging to a law’yer were not exempt 
from liability to attachment and sale either under s 60 CP. Code 
or under any other law and they should be deemed to come under 
s. 28 (2) of the Act and that therefore the order of the return of 
the books to the insolvent w as illegal and was set aside. Mangali 
Prasad v. Zafar Husain. 1937 O W N 33 : 166 I C. 228 : 
A.IR.(O) 177. / 

/ 
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(2) House of an agnculturist A large landed proprietor e\en 
though his sole Income IS from land is not an agriculturist within 
the meaning of sec 60 (c) CPC and is not entitled to protection 
thereunder The exemption from attachment under cl (c) of sec 
60 CPC IS given m respect of a house or building occupied by 
an agriculturist le a house dwelt in by the agriculturist as such 
and necessary for his effectnely pursing his occupation as an 
agriculturist Mutfiu Venkatarama Reddter \ Official Receuer South 
Arcot 49 M 227 50 ML] 98 92 I C 398 (1926) AIR (M ) 
350 No doubt ordinarily the Official Receiver can sell the equity 
of redemption but that is because all property of the insolvent 
vests in him But m the case of an agriculturist insolvent according 
to the provision of sec 60 CPC the house of an agnculturist 
does not vest in the Official Receiver and therefore he cannot sell 
property which does not vest in him This is so even with respect 
to a house wherein the agriculturist insolvent IS residing not as an 
owner but as a lessee Rahman v Nagar Mai 1933 AIR (L) 
1010 The exemption from attachment under proviso (c) to sec 
60 (i) CPC IS of a house occupied by an agnculturist and this 
means a house dwelt m or occupied by an agriculturist as such 
and in good faith for the purpose of agriculture It does not 
include other houses belonging to and occupied by an agriculturist 
otherwise than in connection with his calling T/ic Banlc o Chedand 
V KoSan Ok II R 372 

(3) Occupancy rights Under the Central Provinces Tenancy 
Act I of 1920 occupancy tenancy rights are exempt from attachment 
and when the tenant is declared insolvent those rights do not vest 
m the receiver Sitaram v Sheikh Sadar 13NLR 2l5 42 I C 710 
Where a malgu ar having Sir land is declared insolvent his propne 
tary rights m the Sir land vest m the Insolvency Court but the 
occupancy rights which he acquires under sec 49 of the C P 
Tenancy Act do not vest m the Insolvency Court and the latter 
has no jurisdiction whatever over him No one but the proprietor 
of the Sit land can divest him of his occupancy rights therein Sri 
Kis/ien v hagoba 76 Ind Cas 634 By sec 12 (2) of the C P 
Tenancy Act the occupancy land of an insolvent does not vest In 
the Insolvency Court under sec 28 and the Court has no power to 
lease out such land even for the period of one year Ghanasham v 
Yoouarj I7NLJ 163 I5I IC 889 1934 ALR (Nag) 231 

(4) Agncufturfll hold ngs Agra Tenancy Act There is no 
doubt that under sec 23 sub sec (1) of the Agra Tenancy Act II 
of 1901 the intere t of an expropnetary tenant was not transferable 
in execution of a decree or otherwise except m accordance with the 
provisions of that Act Section 28 sub section (5) Provincial In 
solvency Act provides that the property of the insolvent for the 
purposes of vesting in the receiver shall not include any property 
exempted bv the Code pf Cml Procedure or by any other enact 
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ment from liability to attachment and sale in execution of a decree 
As expropnetary holdings are not saleable it follows that they cam 
not \est m the Official Receiver TTie result of the exproprietary 
holdings not vesting in the receiver obviously is that the exproprie- 
tary tenant will continue to be the tenant and it will not be open 
to the receiver to substitute any tenant for him, Bhola Naih v 
C/umni Lai, 1932 A I R (All ) 41 In fiaghtinandan Singh v Bhnpal 
Gir, 1937 ALJ 405 1937 A WR 342 169 I C 224 1937 A I R 
(All ) 399 It has been held that under s 28 sub sec (5) the property 
of the insolvent does not include any property which, by any enact- 
ment for the time being in force, is free from liability to attach- 
ment and sale in execution of a decree If the insolvent is an 
expropnetary tenant, and holds several exproprietary plots, such 
plots are not under s 23 Agr ’ saleable 

in execution of a creditor’s dt xpropne- 

tary plots do not vest m the * right to 

seiee possession of them, or to manage them in his own tight so 
as to realise the income and distribute the income among the 
creditors 

Punjab Alienation of Land Act Similarly no land of a member 
r I . 1 -j - Punjab Alienation of Land Act, 

of any decree of any Civil Court 
aurview of cl (5) of s 28 of the 
Provincial Insolvency Act and does not vest m the receiver for 
purposes of sale Bahadur Khan v Offictal Receiver, 1936 AIR (Pesh ) 
109 Official Receiver v Abdulla Khan, 1937 AIR (Pesh ) 51 

Punjab Tenancy Act Occupancy rights under s 6, Punjab 
Tenancy Act, do not vest m the Court or in the Receiver under s 
28 The diiami rights can vest in the Official Receiver only if they 
are occupancy rights under s 5, Tenancy Act, or are rights held 
under some peculiar tenure, outside the Act and are liable to 
attachment or sale m execution of a decree or order of a Court 
SohanSmgKv O^cial ReccivcT, 40 PL.R 8 1937 AIR (L^ 782 , 
Murtid V Lala Hans Raj I L R 1938 (D 104 1937 AIR (L) 680 

Bundelkhund Alienation of Land Act ' When a mortgage has 
been executed by a member of an agricultural tribe to whom the 
provisions of the Bundelkhand Alienation of Land Act, 1903, apply 
in contravention of that Act even a decree passed in a suit for 
sale and a sale in execution follow mg thereon cannot pass a good 
title in the mortgaged property to the auction purchaser , nor does 
It make any difference that after the passing of the decree the judg 
ment-debtor has become insolvent, because under the terms of the 
Act the mortgaged property does not vest in the Receiver m insol- 
V ency and cannor therefore be sold by him,” Hanuman Prasad Narain 
Singfi V Harakh Narain 42 All 142 59 Ind Cas 551 Property 
which IS exempted by virtue of sec 16 of the Bundelkhand AI 
nation of Land Act (3 of 1903) from liability to be sold. 
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execution of money decree is exempted from attachment and 
sale within the meaning of the Provincial Insolvency Act sec 28 (5) 
nnd does not vest in the receiver in insolvency The policy of the 
Legislature ob\ lously seems to be that properties which cannot be 
attached and sold do not vest in the receiver There is no injustice 
in this for when the creditors cannot recover their debts by sale 
of the properties they suffer very little if their representative the 
receiver cannot realise the debt out of such properties Net Singh \ 
Receiver of the estate of Gajraj Smg 47 AH 9o2 89 I C 483 23 
AL] 648 (1925) AIR (A ) 467 On the sale of a Zemindan 
property which is exempted from attachment under the Bundel 
khand Land Alienation Act the sale proceeds cannot be said to form 
the after acquired property of the insolvent and do not vest in the 
Receiver Jalatm District Co operuiiie Bunk v OS^aal Receiver Jhansi 

1935 A L J 170 1935 A I R (All ) 279 

In Mir*.a V Jhanda Ram 12 Lah 367 it was held that the agti 
cultural land belonging to an insolvent vested m the receiver under 
section 28 (2) of the Provincial Insolvency Act even though the 
insolvent was a member of a notified agricultural tribe but under 
section 60 (2) of the Provincial Insolvency Act read with section 16 
of the Punjab Alienation of Land Act XII of 1900 the receiver has 
no power to sell the land of the agriculturist insolvent to another 
agriculturist As regards the sale of agricultural holdings vide Notes 
under sec 60 infra 

Dekhan Agriculturists Relief Act Under sections 25 and 26 of 
the Dekhan Agriculturists Relief Act (Bombay Act XVII of 1879) 
any agriculturist whose debts (if any) amount to fifty rupees or 
upwards may apply to any Subordinate )udge within the local limits 
of whose ordi lary jurisdiction he resides to be declared an insolvent 
though he has not been arrested or impnsoned and though no order 
of attachment has issued against his property in execution of a 
decree and the Court shall declare an agriculturist an insolvent 
if it IS satisfied that he is m insolvent circumstances Under sec 
29 of the same Act no immovable property of the insolvent shill 
vest m the receiver but the Court may direct the Collector to take 
into his possession for any period not exceeding seven years from 
the date on which the receiver has been appointed my immovable 
property to the possession of which the insolvent is entitled and 
which m the opinion of the Collector is not required for the 
support of the insolvent and the members of his family dependent 
on him and subject to any rules the Local Government may from 
time to time make in this belialf to manage the same for the benefit 
of the creditors by letting it on lease or otherwise 

(5) Pens on Under sec 4 of the Pensions Act XVIIIoflS?! 

I ^ ind therefore do not vest in 

1 20ALJ 172 In Nauab 
• al Bank Ltd 59 Cal 1 
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their Lordships of the judicialCommittee held that they “agree with 
the \ lew expressed in Lnchmi Naram V Mafeimd Smgh, 26 All 617, 
that the word ‘pension’ alike m the Pensions Act (XXIII of 1871) 
and in the Civil Procedure Code, and their Lordships may 
add also in the Transfer of property Act (IV of 1882), section 
6, implies periodical payments of money by Government to 
the pensioner" The word does not include rents drawn 
by a person not as pensioner, but as the limited owner of the 
properties w hich yield them Sec 11 of the Pensions Act is un- 
qualified and must be strictly construed in favour of the pensioner 
On the msolv ency of a pensioner, therefore, the pension drawn by 
him for past serv ices IS not property which is available for distri- 
bution among his creditors under s 28 (5) of the Provincial 
Insolvency Act, and the Insolvency Court has no power to pass 
an order directing the insolvent to pay to the Official Receiver any 
part of his pensions Such an order is erroneous in law Purusottam 
Sinha V Satyendra Chandra Ghosh MouhJc, 42 C W N 142 164 

IC 747. 

(6) Provident Fund money The Provident Fund being excluded 
from attachment under sec 60, C PC , is not attachable and there- 
fore does not vest m the receiver, C D M Hind^ey JoyNaratn 
Mflruan, 24C\VN 288 Under section 3 (l)of the Provident 
Funds Act, XIX of 1925 ' a compulsory deposit m any Government 
or Railway Provident Fund shall not in any way be capable of being 
assigned or charged and shall not be liable to attachment under any 
decree or order of any Civil, Revenue or Criminal Court m respect 
of any debt or liability incurred by the subscriber or depositor, and 
neither the Official Assignee nor any receiver appointed under the 
Provincial Insolvency Act. 1920, shall be entitled to or have any 
claim on, any such compulsory deposit ” Under sec 28 (5) of the 
Provincial Insolvency Act, V of 1920, the only property which is 
exempted from the scope of adjudication is property of the insolvent 
vv hich is exempted by any enactment from liability to attachment and 
sale m execution of decree Hence the deposits in the provident 
fund being exempted by enactment from attachment are not 
‘property’ and do not vest in the Receiver, /iigannatfi Tfurans v Tara- 
prasflnno, 3 Patna 74 Money to the credit of an undi<charged 
insolvent in the Government Provident Fund is a compuhory 
deposit vvithm the meaning of sec 2 (a) of the Provident Funds 
Act, and the Official Assignee has no claim on such deposit under 
sec 3 of the Act The Official Assignee cannot compel the in«ol- 
vent to assist him m any way to withdraw the money from 
Government for the benefit of his creditors on the eve of the 
retirement of the insolvent from Government service, Jn tfie matter 
of Wa'fcr Eduard Stead 11 Rang 93 A compuI«ory deposit withm 
the meaning of «cc 2 (a) of the Provident Funds Act, is such 
deposit only so long as it remains m the fund, and not after it has' 
been paid over to the person to whose credit it had hitherto stood. 
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execution of money decree is “exempted from attachment and 
sale’ within the meaning of the Provincial Insolvency Act, sec 28 (5) 
•and does not vest in the receiver in insolvency The policy of the 
Legislature obviously seems to be that properties which cannot be 
attached and sold do not vest in the receiver There is no injustice 
m this for, when the creditors cannot recover their debts by sale 
of the properties, they suffer very little if their representative the 
receiver cannot realise the debt out of such properties Net Singh v 
Receiier of the estate of Gajraj Sing, 47 All 952 89 I C 488 23 
AL] 648 . (1925) AIR (A) 467 On the sale of i Zemindan 
property which is exempted from attachment under the Bundeh 
khand Land Alienation Act, the sale proceeds cannot be said to form 
the after-acquired property of the insolvent and do not vest m the 
Receiver, Jalaim District Cooperative Bank v Official Rtccncr Jhansi, 
1935 ALJ 170 1935 AIR (All) 279 

In Mir^a V. Jhanda Ram, 12 Lah 367, it was held that the agii 
cultural land belonging to an insolvent vested in the receiver under 
section 28 (2) of the Provincial Insolvency Act even though the 
insolvent was a member of a notified agricultural tribe, but under 
section 60 (2) of the Provincial Insolvency Act read with section I6 
of the Punjab Alienation of Land Act, XII of 1900, the receiver has 
no power to sell the land of the agriculturist insolvent to another 
agriculturist As regards the sale of agricultural holdings tide Notes 
under sec 60, infra 

Dekhan Agricttlcwristj Relief Act Under sections 25 and 26 of 
the Dekhan Agriculturists’ Relief Act {Bombay Act XVII of 1879) 
any agriculturist whose debts (if any) amount to fifty rupees or 
upwards may apply to any Subordinate Judge within the local limits 
of whose ordinary jurisdiction he resides to be declared an insolvent 
though he has not been arrested or imprisoned and though no order 
of attachment has issued against his property in execution of a 
decree and the Court shall declare an agriculturist an insolvent 
if It IS satisfied that he is in insolvent circumstances Under sec 
29 of the same Act “no immovable property of the insolvent shall 
vest m the receiver , but the Court may direct the Collector to take 
into his possession for any period not exceeding seven years from 
the date on which the receiver has been appointed, vny immovable 
property to the possession of which the insolvent is entitled, and 
which, m the opinion of the Collector, is not required for the 
support of the insolvent and the members of his family dependent 
’ ^ lent may from 

for the benefit 

(5) Pension Under sec 4 of the Pensions Act, XVIII of 1871 
political pensions are not attachable and therefore do not vest in 
the Receiver, Harnam Das v Foiyozi Begum, 20 A L] 172 In 'Nauab 
Bahadtir o'^Miirshidflbacl v Kamam Industrial Bank Ltd, 59 Cal I, 
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their Lordships of the JudicialCommittce held thnt they ‘Spree u ith 
the \ ie\\ expressed m Lac/imi Naram V Mafetmd Sinpli 26 All 617, 
that the word ‘pension’ alike in the Pensions Act (XXIII of 1871) 
and m the Ci\il Procedure Code and their Lordships may 
add also in the Transfer of property Act {IV of 1882), section 
6, implies periodical payments of money by Go\ernment to 
the pensioner’ The word does not include rents drawn 
by a person not as pensioner, but as the limited owner of the 
properties \\ inch vield them ^c 11 of the Pensions Act is un 
qualified and must be strictly construed in favour of the pensioner 
On the insoKency of a pensioner, therefore, the pension drawn by 
him for past ser\ iccs IS not property which is available for distri- 
bution among his creditors under s 28 (5) of the Provincial 
Insolvency Act, and the Insolvency Court has no power to pass 
an order directing the insolvent to pa\ to the Official Receiver any 
part of his pensions Such an order is erroneous in law PtiriisDftnm 

Sm/ia V Sflocndra C/inndra Gfiosfi Moufilc 42 C \V N 142 164 

IC 747 

(6) Provident Fund money The Provident Fund being excluded 
from attachment under sec 60 CPC is not attachable and there- 
fore does not vest in the receiver, C D M Hind/ey v doy Ntirtim 
Mflman 24C\VN 288 Under section 3 (l)of the Provident 
Funds Act XIX of 1925 a compulsory deposit in any Government 
or Railway Provident Fund shall not m any way be capable of being 
assigned or charged and shall not be liable to attachment under any 
decree or order of any Civil Revenue or Criminal Court in respect 
of any debt or liability incurred by the subscriber or depositor, and 
neither the Official Assignee nor any receiver appointed under the 
Provincial InsoKency Act 1920 shall be entitled to or have any 
claim on, any such compulsory deposit Under sec 28 (5) of the 
Provincial Insolvency Act V of 1920 the only property which is 
exempted from the scope of adjudication is property of the insolvent 
w hich IS exempted by ony ennetment from liability to attachment and 
sale in execution of decree Hence ihc deposits in the provident 
fund being exempted by enactment from attachment arc not 
‘property’ and do not vest m the Receiver Jugannatfi T/iirans v Tara 
prasanno 3 Patna 74 Money to the credit of an undischarged 
insolvent in the Government Provident Fund is a compuhory 
deposit within the meaning of sec 2 (a) of the Provident Funds 
Act and the Official Assignee has no claim on such deposit under 
sec 3 of the Act The Official Assignee cannot compel the m«oI 
vent to assist him in any way to withdraw the money from 
Government for the benefit of his creditors on the eve of the 
retirement of the insolvent from Government service In the mairer 

of Walter Eduard Stead 11 Rang 93 A compubory deposit wjthm 
the meaning of sec 2 (a) of the Provadent Funds Act. is such 
deposit only so long as it remains in the fund and not after it has 
been paid over to the person to whose credit it lu stood 
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Therefore a compulsory deposit under the Provident Funds Act 
after it has been paid out of the funds to an insolvent, is not exempt 
from attachment, Goim Shanlcar v De Cruze, 1 Luck 313 92 IC. 

673 . 3 O W.N. 378 1927 A I R (O ) 22 In Walchand Molaji 

Mflruari V Charles A Wi/Imms, ILR 59 B 517 37 Bom L.R 494 : 
159 I C. 144 • 1935 AIR (B) 396 , it has been held that as long 

as a compulsory deposit IS in the hands of the Government or the 
institution which keeps and manages the fund it is exempt from 
attachment under a decree by reason of s 60 (1) (k), CP. Code, 
and It does not vest in the Official Receiver on the insolvency of 
the subsenber or in a Receiver under Ch XX CPC But after the 
amount standing to his credit is paid to the subscriber, and comes in- 
to his hands, it ceases to retain the character of a compulsory deposit 
and becomes his property He can then deal with in any manner 
he likes, and it is liable to be attached in execution of a decree 
against him For the same reason it vests m the Receiver if he is 
adjudicated an insolvent either before or after such acquisition by 
him of the amount, under the provisions of s 28 (4) of the Prov ir- 
cial Insolvency Act In D. Palaiya v T P Sea 16 Pat LT 167 
156 IC 159 1935 A I R (P) 211 the contract between an employer 

company and its employee as evidenced by the rules contemplated 
that at all times dunng all the years of service the amount 
contributed by the employee would be at his disposal, and whether 
he resigned or discharged or whether he purported voluntanly or 
mvoluncanly, to arrign nis interest, but he was not free to so assign 
the proportion contributed by the company It was held that on 
the insolvency of the employee the amount subscribed by the 
employee vested in the Receiver as the employee's property and the 
company could not resist the claim of the receiver Also m Mrs 
A T. Martin v. R K D«tt, 1938 AIR (N) 40S, it has been 
held that “as soon as the amount of the provident fund 
reaches the - - * i * alvent depositor, ic 

cases to be to attachment and 

It becomes t >cot debtor insolvent 

and therefoi„ vj.- .w cy Court 

The same rule applies to compulsory deposits in a private benefit 
fund A company created a Benefit Fund Scheme fot its employees 
under which a certain proportion of the salary of the employees 
was compulsorily deducted as a subscription to the fund and when 
m the opinion of the directors the net profits justified them the 
company contributed a sum equal to the aggregate amount of the 
subscriptions of the members for the year 1 he whole fund was 
V ested in trustees, and the directors m their absolute discretion were 
entitled to pay or not to pay the sum standing to the credit of a 
member in the fund on his death or retirement A creditor of a 
deceased member attached the sum standing to the credit of such 
member in the fund in execution c?f his decree agamst the I^al 
representatives It vvas held that the sum ^vas not a debt within 



S. 28(6)1 right of secured creditor to realise security 3l7 


sec 60 CPC nnd w as not liable to attachment A debt for the 
purpose of attachment must be n debt payable to the judgment- 
debtor but a sum which a person may or may not pay m his un 
controlled discretion is not a debt within sec 60 of the Code, In 
re Baboo Jufin HansraJ \ Imiadt Flotilla Co, 11 Bom 116 But 
in a case under the Presidency Towns Insolvency Act the rules of 
the Provident Fund of a company provided that a member was 
entitled to receive the amount only on his refirement or discharge 
and that in case he transferred his interest during services he was 
liable to forfeit his rights for the amount to the company A mem- 
ber while m service was adjudged insolvent on his own petition and 
his rights vested in the Official Assignee It was held that the effect 
of his petition was to transfer or assign immediately his property 
to the Official Assignee and that k was equivalent to a voluntary 
transfer by the debtor to the Official Assignee within the meaning 
of the Provident Fund rule, In re Ernest Clarence O’Brien, 60 Cal 
926 37 CWN 1050 1933 A I R (Cal) 701 

(7) Gratuity A gratuity payable to a railway servant at the 

end of his service and entirely at the discretion of the railway 
company with reference to which there was no contract or binding 
obligation to pay is not attachable under sec 60 (h), CPC It 
is neither a debc recoverable in the hands of the person who 
could be compelled to hand it over to the employee nor is it in 
the nature of a completed gift, Secy of State v Jumna Das, II Pat 
584 140 IC 561 1930 A 1 R (Pat) 311 

(8) Security deposit “Insolvent’s money deposited by him m 
Court as security for the costs of an appeal can be attached, but 
the order of attachment must be made suject to the result of 
the appeal’’ Jagdish 'Narainv Mt Ram Safcal JCuer, 114 IC 465 
9 Pat LJ 959 (1929) AIR (Pat) 97 

Sub-section (6), what vests m the Receiver. 

The property the receiver takes is the property of the bankrupt 
exactly as it stood in his person with all its advantages and all its 
burdens This is one of the fundamental principles of all arrange 
ments for the realisation and distribution of bankrupt’s property, 
Sbeobaran Singh \ Kubum unnissa, 49 All 367 (PC) 3lC\VN 
853 Where any part of the msoKent’s property is subject to a 
mortgag ’ * ^ ~ -“deem that property 

can oni Gohinda v Abdul 

fCadir Ty of the insolvent 

vests In the Official Receiver The Act does not empower the 
latter to sell the former s estate free from encumbrances even with 
consent of the mortgagee Such a con'cnt could not be implied 
merely from the absence of a reply by the mortgagee to a letter 
of the Official Rcceiv er stating that he would sell the property free 
of the mortgage in ca<e he did not reply, ffamiappa Muda^y 
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Therefore a compulsor> depoMt under thcPro\ident Funds Act 
after it has been paid out of the funds to an insolvent i$ not exempt 
from attachment Goun Shcinkar\ De Cnc c 1 Luck 3l3 92 IC 
673 3 OWN 37S 1927 A I R (O ) 22 InW alchand Molaji 

Marutm \ Chnrlts A U iliirtnu ILR 59 D 517 37 Bam LR *194 
159 I C 144 1933 AIR (B) 396 it has been hell that as long 

as a compulsorv deposit IS in the hands of the Oo\ernmenc or the 
institution uhich keeps and manages the fund it is exempt from 
attachment under a decree by reason of s 60 (1) (k) CP Code 
and It does not \ est in the Official Reccner on the insolvency of 
the subscriber or in a Receiver under Ch \\ CPC But after the 
amount standing to his credit is paid to the subscriber and comes in 
to his hands it ceases to retain the character of a compulsory deposit 
and becomes his property He can then leal with in any manner 
he likes and it is liable to be attached m execution of a decree 
against him For the same reason it vests in the Receiver if he is 
adjudicated an insolv ent either before or after such acquisition by 
him of the amount under the provisions of s 28 (4) of the Provir 
cia1 Insolvency Act In D Ptlai>a v T P Sen 16 Pat UT 167 
156 IC 159 1935 A I R (P) 211 the contract between an employer 

company and its employee as evidenced by the rules contemplated 
that at all times during all the years of sen ice the amount 
contributed by the employee would be at his disposal and whether 
he resigned or discharged or whether he purported voluntarily or 
involuntarily to arrign his interest but he was not free to so assign 
the proporcion contributed by the company It wns held that on 
the insolvency of the employee the amount subscribed by the 
employee vested in the Receiv er as the employee s property and the 
company could not resist the claim of the receiver Also m Mrs 
A T Mfirtm v R K Dutt 193S A I R (N) 403 it has been 
held that as soon as the amount of the provident fund 
reaches the hands of the undischarged insolvent depositor it 
cases to be compulsory deposit le not liable to attachment and 
It becomes the absolute property if the judgment debtor insolvent 
and therefore vests forthwith m the Insolvency Court 

The same rule applies to compulsory deposits in a private benefit 
fund A company created a Benefit Fund Scheme fot its employees 
under w hich a certain proportion of the salary of the employ ecs 
was compulsonly deducted as a subscription to the fund and when 
in the opinion of the directors the net profits justified them the 
company contributed a sum equal to the aggregate amount of the 
subscriptions of the members for the year The whole fund was 
V ected m trustees and the directors In their absolute discrenon were 
entitled to pay or not to pay the sum standing to the credit of a 
meml^r in the fund on his death or retirement A creditor of a 
deceased member attached the sum standing to the credit of such 
member in the fund in execution of his decree against the I^al 
representative? It w as held that the sum was not a debt within 
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«ec 60, CPC, and u as not liable to attachment A debt for the 
purpose of attachment must be a debt payable to the judgment- 
debtor but a sum which a person ma> or mav not pay m his un 
controlled di«cretion is not a debt within sec 60 of the Code, In 
re Bahx) Jaun Hansraj \ Imiadt Flotilla Co, 11 Bom 116 But 
m a ca«e under the Presidencv Towns InsoUency Act the rules of 
the Pro\ident Fund of a company provided that a member was 
entitled to recene the amount onl> on his retirement or discharge 
and that in case he transferred his interest during ser\ ices he was 
liable to forfeit his rights for the amount to the companv A mem- 
ber while in «er\nce was adjudged insolvent on his own petition and 
his rights \ e«ted m the Official Assignee It w as held that the effect 
of his petition was to transfer or assign immediately his property 
to the Official Assignee and that it was equivalent to a voluntary 
transfer b> the debtor to the Official Assignee within the meaning 
of the Provident Fund rule In re Ernest Clarence O Bnen, 60 Cal 
926 37 C W N 1050 1933 A I R (Cal ) 701 

(7) Gratutt:^ A gratuity payable to a railway senant at the 

end of his service and entirely at the di<crenon of the railway 
company w ith reference to which there was no contract or binding 
obligation to pay is not attachable under <ec 60 (h), CPC It 
is neither a debt recoverable in the hands of the person who 
could be compelled to hand it over to the employee nor is it m 
the nature of a completed gift. Secy o State v Jumna Das, 11 Pat 
584 HO I C 561 1930 A I R (Pat) 311 

(8) Security deposit “In«oKent’s money deposited by him m 
Court as «ecunty for the co«ts of an appeal can be attached, but 
the order of attachment must be made suject to the result of 
the appeal” Jagdish Naram v Mt. Ram Salwl JCuer 114 IC 465 
9 Pat. L J 959 (1929) A I R (Pat ) 97 

Sub-section (6), what vests in the Receiver 

The p*operty the receiver takes IS the property of the bankrupt 
exactly as it stood m his person wmh all its advantages and all its 
burdens This is one of the fundamental principles of all arrange 
ments for the rcalisanon and distribution of bankrupts property, 
Sfieobaran Smeh V Kttlsum unmssa, 49 All 367 (PC) 31C\VN 
853 Where any part of the insolvents property is subject to a 
mortgage, the value of the insolvent’s ncht to redeem that property 
can only be his assets av ailable for distribution Gohnda v Atdul 
1923 A 1 R (Nas ) 150 Only the property of the m«oIvent 
ve«tsm the Official Receiver The Act does not empower the 
latter to sell the former s estate free from encumbrances cv en w ith 
consent of the mortgagee Such a consent could not be implied 
merely from the ab<ence of a repK by the mortgagee to a * 
of the Official Receiver stating that he would <ell the propcTy . 
of the mortgage in ca<e he did not reply Kem-appa MudaV 
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Ra;« Cfiemar, 47 Mad 605 47 ML J 16 79 Ind Cas 850: 1924 
AIR (M ) 761 In Snd/iar 'Narmn v. Knshnajt, 12 Bom 272, it 
was held that “the only interest the insolvent had in the mort- 
gaged premises was the equity of redemption and this having %ested 
in the receiver what passed to the purchaser was only the equity 
jof redemption and nothing more, and he would he entitled to 
redeem the property The mortgaged property could not be sold 
by the receiver without the consent of the mortgagee or paying 
him off” It seems clear that in respect of properties which are 
subject to a mortgage or charge what vests m the Official Receiver 
upon an adjudication of insolvency and the making of a\esting 
order is the insolvent’s equity of redemption which at the time 
constitutes the whole of the property of the insolvent m such 
Items This is the consequence of clause (5), section 16 {corres- 
ponding to clause (6), section 28 of the present Act) which 
preserves the right of secured creditors without affecting the 
Official Receiver’s power to administer the encumbered estate, 
Moksfiagitnam Swbramama V Ramkrisfina Aiyar 42MLJ 426 
Position of secured creditors. 


This sub-section IS section 7 (2) of the Bankruptcy Act, 1914, as 
amended by the Bankruptcy (Amendment) Act, 1926, which runs 
as follows . — “But this section shall not affect the power of any 
secured creditor to realise or otherwise deal with the security m the 
same manner as he would have been entitled to rerhse or deal with 
It if this section had not been passed” It would be observed that 
section 7 (1) of the Bankruptcy Act, 1914, provides that on the 
making of a receiving orders no creditor to whom the debtor is 
indebted m respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor m respect 
of the debt or shall commence any action or legal proceedings 
unless with the leave of the Court The rights ot secured creditors to 
realise their securities are saved under this Act The restriction on 
nght of ’ ’ ' revent 

secured their 

security to do 


had sect ection 

28 (2)] which imposes a xestnction, not been passed A mortgagee 
is not prevented by the making of a receiving order from exercising 

his power of sale, Pom/ord v Union Bank, etc , (1906) 2 Ch 244 A 

f secured creditor, that is, a person holding a mortgage, charge or 
lien on the property of the debtor or any part thereof, as a security 
for a debt due to him from the debtor, is m the position of a person 
beneficially entitled for the tune being to an interest m the bank- 
rupt’s property. To the extent of the swurity the bankrupt is m 
control of the property, if m control at all. as, m a sense a trustee 
for the creditor and the property, does riot pass to the trustee in 
bankruptcy because trust property is not divisible among the credi- 
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tors A mortgagee \vho is m possession of the mortgaged property 
with the consent of the mortgagor has, m the event of the mortgagor 
being adjudicated insolvent the right to sell tbe property without 
the intervention of the Insolvent Court, In re A/uned Alimahomed 
Kkoja,3^Bom LR 1938 

For u/hat constitutes a secured creditor, vide Notes under section 2 (1) 
(e), supra 

Right of a secured creditor to realise his 
security is absolute. 

It is well established that a secured creditor stands on a different 
footing from that which is ordinarily occupied by unsecured credi- 
tors The position of a secured creditor is dealt with m sec 28 (6) 
and sec 47 of the Provincial Insolvency Act Sec 28(6) is very 
emphatic in providing that the provisions of the Provincial Insol 
vency Act should not in the least touch a secured creditor who is 
entitled to realise or deal with his security in any way he chooses, 
unhampered by the provisions of the Provincial Insolvency Act 
Speaking broadly, undet sec 47 a secured creditor may do one of 
the three things , he may enforce his security and prove for the 
balance that may be due to him , or he may relinquish his security 
for the general body of creditors and prove for the whole debt that 
may be due to him, or he may value his security and receive a 
dividend for the balance that may be due to him subject to the 
right of the Court to redeem the security He may also ignore the 
Insolvency Court altogether m which case he must be content with 
his security and will be debarred from claiming any dividend if his 
security should prove insufficient, Sant Prasad Smgfi v Slieo Diitt 
Sing, 2 Patna 724 Where a mortgage executed prior to the msol 
vency of the mortgagor was satisfied after the mortgagor had become 
insolvent by the execution of a fresh mortgage to a third person it 
was held that the provisions of sec. 28 (6) protected the transaction 
in suit and that the latter mortgagee was entitled to possession 
under his mortgage as against the auction purchaser in insolvency 
proceedings Ratan La( v Gotmda,90 IC 349 (1926) AIR (N ) 
29 A discharge does not affect the mortgage debt, and a Receiver, 
as a condition of dealing with mongaged property, his m every 
case to pa> off the mortgage, even when the mortgagee has not 
sought to be placed in the schedule, the position of the mortgagee 
being essentially different from that of the unsecured creditors 
Sndhar Nnram v Almaram, 7 Bom 455 Generally a secured credi-f 
tor stands outside that bankruptcy He may rely upon the security 
and not prove for the whole debt A secured creditor who comes 
m under the insolvency has only three courses open to him, nj , 

(1) that he may reali<c the security and then prove for the balance , 

(2) he may surrender the security and prove for the whole debt, 

(3) he may state the whole valuation at which he has assessed r’ 

/ 
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security nnd then prove for the balmce after deducting the assessed 
value, Rajendrachandra Sarkar v Bipinchandra Shaha BhuttmiJc, 60 
Cal 1298 37 C W N 973 1934 A 1 R (C ) 64 It the mortgagor 
becomes insolvent it is only the equity of redemption that vests in 
the Official Receiver, and if dunng the pendency of the insolvency 
proceedings, the mortgaged property is compulsorily acquired the 
mortgagee will be entitled to his mortgaged amount from the com 
pensation received for the property acquired, Purushottam Naidu v 

Kamasuamy 1925 A I R (Mad ) 245 

Rights of a secured creditor in respect of goods pledged. 

Where the security IS on goods a creditor’s pow er appears to be 
curtailed, for it is provided by sec 59 of the Bankruptcy Act, 1914 
that where any goods of a debtor against v\ horn a receiving order 
has been made are held by any person by way of pledge pawn or 
other security, it shall be lawful for the Official Receiver or trustee, 
after giving notice m writing of his intention to do so to inspect 
the goods, and, where such notice has been given, such person 
as aforesaid shall not be entitled to realise his security until he 
has given the trustee a reasonable opportunity of inspecting the 
goods and of exercising his right of redemption if he thinks fit 
to do so ” The Receiver of the estate of an insolvent wanted 
inspection of some ornaments deposited with a bank but the latter 
refused permission on the ground that these were the security 
for Q loan they had advanced and they were secured creditors Tiie 
judge thereupon directed the bank to prove their claim and granted 

II .C, 

wide powers 

,, he Judge and 

jurisdiction to make the orders he did although there had been 
no enquiry or proceedings under sec 53 or 54 and on formal 
petition by the Receiver, The Luxmi Industrial Bank v Dmesh 
Chandra, 55 Cal 1053 32 C W N 327 The rights of a mortgagee 
of moveable property are not in any way inferior to the rights of 
a mortgagee of immovable property because the mortgagee has the 
general estate in the property which is mortgaged to him, Deterges v 
Sandeman Clark & Co ,(1902) 1 Ch D 579 , In re Ahmed Alimahomed 
Khq/o, 34 Bom LR 1398 

Court’s right of restraint over secured creditors. 

The right of the secured creditor to realise or otherwise deal 
with his security is unaffected by the presentation of a bankruptcy 
petition or the making of the receiving order [sec 7 (2) of the 
Bankruptcy Act, 1914) Thus the Court has no jurisdiction to 
restrain a mortgagee of the bankrupt's property from selling the 
property. Re Etelin, Exparie General Public Works and Assets Co , 
(1894) 2 QB 302 , nor will it restrain a mortgagee from proceeding 
with a suit to enforce his mortgage Expane Hirst, Re Wherly, 
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(1879) 11 Ch D 278 A mortMReeof the hnd who {,atns possess on 
even after bankruptcy is entitled as aRiinst those claiming under 
the bankruptcy to the crop growing on the hnd and as against 
the Official Receiver to the possession of the land Re Gordon 
hxparic Official Recencr (18S9)6Morr 115 The rule seems to be 
that the Court will not restrain an action for a claim from which 
the bankrupt would not be released by an order of discharge 
Expirte Coker LR (1875) 10 Ch 652 An alleged bill of sale 
holder however or other mortgagee whose title there is substantial 
ground for impeaching will it is submitted be restrained by the 
Court not under the powers of the section (sec 9B Act) but in 
the exercise of its powers as a Court of Equity m any case where 
injunction is necessary for the preservation of property Expartc 
Barley (1880) 15 Ch D 223 In practice Receivers showing 
sufficient pTima facie grounds for impeaching rhe title of mortgagees 
have obtained such injunctions — Williams Barkrupicy Practice p 75 
(13 Ed) 

Under the Provincial Insolvency Act when a person claims to be 
the secured creditor of an insolvent he has to prove his claim and 
may be required to do so in the insolvency proceedings For such 
an order to be made it is not imperative that the Receiver should 
file a regular petition in the nature of a plaint or that there must be 
at first an enauiry under secs 53 and 54 Subsection (6) provides 
unambiguously that no property over which a secured creditor has 
a legal charge shall be affected by any of the provisions contained 
in the subsections which precede it Sec 4? lays down the 
procedure to be adopted by a secured creditor but his right under 
the section must necessarily be postponed when the legality of 
the charge is questioned Mofi Ram v Rodi ell 21 A L J 32 1923 
AIR (All) 159 

Suit by 3 secured creditor 

Sec 28(6) which is applicable only to the mofussil cannot be 
said to refer to the right of a mortgagee to effect priv ate sale of 
the propeity The word realise must be understood in the ordi 
nary sense of a secured creditor realising his secur ty by a suit TTe 
right of a secured creditor to institute a suit or to proceed with 
a suit already commenced is not taken away by sec 28 (2) by rea«on 
of the adjudication of a mortgagor as an insolvent Official Rcceii r 
Coimbatore v Palanisuami Chetu 4S M 750 49 M L J 203 192a 
M\VN 672 68 I C 934 (1925) A I R (M ) lOal An unsucce«s 

ful attempt of the mortgagee in the insolvency jurisdiction to get 
cancelled the sale held by the Official Receiver free from encumlv 
ranees did not estop the mortgagee from thereafter filing a suit to 
enforce his mortgage kamiappa Mi Iify \ Paju Chcttiar 47 MaJ 
60 d 47 ML) 16 79 Ind Cas 850 1924 A I R (Mad ) 761 

Proo/ u svuTcd crclitor TTie view that it is only after 
21 / 
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creditor has proved in insolvency that he is a secured creditor that 
the provisions of sec 28 (6) apply, is clearly erroneous A secured 
creditor owes his position to his security prior to the debtors 
insolvency, and not necessarily to any proof in insolvency for bis 

debt Kashi But v C/iuniluI Hat/iwmg, 31 Bom LR 1199 (1930) 
air (B ) ll The Privy Council decision in Ralachand Banerjee 
V Jugannuth Maruan 54 Cal 595 relates to the question of a 
mortgagee and not of a decree A decree having been passed 
before the insolvency proceedings, the subsequent insolvency 
proceedings will not invalidate the decree By the terms of the 
decree the decree holder was a secured creditor and it was not 
necessary for him to prove in insolvency, Bapu/t v Tunsa, 120 1 C 
218 1930A1R(N)17 

Execution of decrees by secured creditors 

When the decree holder is a secured creditor and has obtained 
a decree upon a mortgage bond that decree entitles him to realue 
the amount due to him from the property specifically hypothecated 
by that mortgage bond There is no reasonable ground for saying 
that because a suit for the administration of the properties of the 
moTtgagot had been pending a secured creditor is to be debarred 
from enforcing his security until the determination of the adminis 
tration suit, Krijtomchini Dojsee V Banuz Churn JsJag Chou 7 Cal 

733 Where a person has got a right and It is contended that that 
right IS taken auay by statute the right cannot be held to have been 
taken away except by express words m the statute or W inference 
80 clear from the terms of the enactment that there can be no 
doubt about it. Haw Pria Dabta v Shama Charan Sen 16 Cal 592 
In Sheoraj Singh v Goim Sahay, 21 All 227 it was held following 
Sndhar v Atmuram, supra, that a judgment creditor holding a decree 
/• 1 _ an insolvent judgment debtor will 

laving been scheduled in the msol 
ht to execute the decree See also 
16 Gopi Nath v Guru Prashad 15 
mu oas ouvj juufe iii-iu vivJitor can sell properties m the hands 
of a Receiver of the Court m execution of a mortgage decree, 
although he cannot execute a decree agninst such properties by way 
of attachment and sale hgendra Hath v Debcndra Nath 26 Cal 
127 

Though in EUzflheth May Toomey v Bhupendra Nath Bose 7 Pat 
520 It was held that “ a judgment creditor can sell properties in the 
hands of a Receiver of the Court in execution of a mortgage decree 
although the Receiver who was appointed subsequently to the 
institution of the mortgage suit was not made a party to the suit' 
the observations apply m cases of sales of prope.ties in civil suits m 
the hands of a Receiver but not m the case of sales of property in 
the hands of the Receiver in insolvency because n Receiver in in 
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solvency occupies a much higher position than a Receiver in action 
It therefore follows that “where dunng the pendency of insolvency 
proceedings a property of the insolvent was sold in execution of a 
decree without bringing the Official Receiver on the record, the sale 
IS void and not binding on the Official Receiver as he had no notice 
of It It IS perfectly obvious why notice is necessary to the Official 
Receiver in a special sense because as the whole right, title and 
interest of the insolvent’s property has, after adjudication become 
vested in the Official Receiver no title by sale or otherwise can be 
acquired without his concurrence,” Nuiruar Routfien v Kuppi Pichat 

Routhen, (1929) MWN 168 120 1C 889 (1929) A I R (M ) 609 
Leave for suit by a secured creditor not necessary. 

The right of a secured creditor to institute a suit or to proceed 
with the suit already commenced is not taken away by sec 28 (2) by 
reason of the adjudication of the mortgagor as an insolvent The 
terms of sub sec 6 are quite general and there is no reason to con- 
clude that the section, as a whole, vvas intended to deprive a secured 
creditor from enforcing his security The general policy of the 
Act does not deal with the secured creditor He may or may not 
choose to come on the schedule of creditors He has the option 
(sec 47) of coming in or enforcing his security and the Receiver 
IS, in the case of a bona fide mortgage, bound by it Therefore sec 
28 (2) IS subject to sec 28 (6) and that sub section (2) does not 
in way affect the right of a secured creditor to proceed with the 
suit to enforce his security, Ofjictal Rccener, Coimbatore v Palani- 
suami Cfictti, 43 Mad 750 49 ML) 203 1925 MWN 672 

88 IC 934 (1925) AIR (M ) 1051 In Kashi Bai v ChumW 
Hat/iismgh, 31 Bom LR 1199 (1930) A I R (B)ll it was held that 
having regard to the decision m While V Simmons (1871) 6 Ch 555 
and Lang v HeptuIIa Bhai Ismadfee, 38 Bom 359 15 Bom L R 393 
21 I C 714 a suit by a secured creditor to realise his security is 
maintainable without the leave of the Court ‘A secured creditor 
of an insolvent is enntled notwithstanding sec 28(2) to realise the 
secunty by filing a suit or .... 

obtaining the leave of 
Firm v Maung TKawng, 1 
leave of Court is required for 
appointed under the Insolvency 
Khandappa. 8 Mvs L.) 331 No 

necessary m execution of a decree by a secured creditor against the 
property of the insolvent, RajendrachandTa SarJear v Bipmchandrfl 

ShaKa Bhaumik, 60 Cal 1298 37 CWN 973 1934 A I R Cal 64 

Receiver a necessary party tn a suit by a secured creditor. 

Where a person pnor to being adjudicated insolv ent executes a 
mortgage, the mortgagee as a secured creditor has by reason of 

sec. 16 (5) (now 28 (6)1, a right to proceed wuh a suit upon the 
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morrRaee ind to realise hs security inspire of the fact that the 
equity ot redemption has \estel in the Receiver who has no 
Tight to transfer the property free of the claim of the mortgagee 
In view of the words in the same manner in sec 28 (6) it was 
doubted whether the Receiver vvis i necessary pirty Mohammnd 
MomruJdin \ Mahmood Baksh 63 Ind Cas 91 Sliiam SciToop \ 
Nand Ram 43 All 555 19 A L J 511 63 Ind Cis 366 

But in Mokshfli’un im Subrnmrtnirt \ Randrisfinn Aiynr 42 MLJ 
426 It was held that during the pendency of insolvency proceedings 
no creditor has any remedy against the property of the insolvent 
or may commence any suit without the )eii e of the Court fsec 
28(2)1 Insolvency proceedings commence with the presentation 
of a petition A suit commenced thereafter was irregular and 
the decree and subsequent execution proceedings to uhich the 
Receiver ufli not a party did not bind him The debt due to the 
appellant was provable under the Acr under sec 47 and therefore 
he could not claim immunity from the provisions of sec 28 of 
the Act The appellant having only an equitable right under the 
provisions of sec 55 (4) of the T P Ac to recov er the purchase 
money from the property that he had sold did not obtain the 
status of a secured creditor until hi> right was declared by a 
decree of a Court The decree that he obtained cannot be 
pleaded in defence to a claim made by the Official Receiver or 
the Assignee from him As pointed out m Punmt)uuela v 
Bhash'iam Aiyangar 25 Mad 406 the Official Assignee or Receiver 
IS not affected by the doctrine of /is penJens and the party seeking 
to bind him by the result of the smt must apply to have him 
joined as a party to the suit under Or XXJl r 10 of the CPC 
The hen that he had should not in any case prevail against the 
title of a 6owa fid-, purchaser without notice and that the 
respondents title IS not affected by the proceedings taken by the 
appellant behind the back of the Official Receiver 

The pome arose in Jagannath Maruari v Kahchand Banerjee 41 
CL] 290 29 CWN 771 m which it was contended that m a 
mortgage suit all persons having an interest in the equity of 
redemption must be made parties and as the right of the insolvent 
vested in the Receiver he was a necessary party It was held by 
the High Court under sec 58 of the Act the interest of the 
insolvent vests m the Court where no Receiver is appointed 
Can It be said that the mortgagee was bound to sue the Court in 
order to enforce the mortgage ^ That would be clearly absurd 
The reasonable construction of sec 2B (6) must therefore be that 
a secured creditor is not in any way affected by the other provisions 
of that section and for the purpose o enforctns his mortgage it should 
be held that the title to the property remained with the mortgagor 

But in appeal the Pcivy Council in Kalachand Banner/ee v 
Jagannath Manoan 54 Cal 595 31 CWN 741 (1927) AIR 
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(PC) 108 overruling the decision held that the ‘ learned Judges 
of the High Court interpret this clause as inferring that the secured 
creditor is entitled to deal with the security as though there had 
been no vesting in the Court or the Receiver T/ieir Lordships are 
clearly of opinion that this constnirtion the clause cannot be supported 
That the rights of the secured creditor over a property are not 
affected by the fact that the mortgagor of his heir has been 
adjudicated an insolvent is of course plain but that does not 
in the least imply that an action against him may proceed in the 
absence of the person to uhom the equity o redemption has been 
assigned by the operation of lati The latter alone is entitled to transact 
m regard to jt and he and not the insolient has the sole interest jn 
the subject matter o ihe suit To him therefore must be given 
the opportunity of redeeming the property The contrary view 
would encourage collusive arrangements between the secured 
creditor and the insolvent and might involve the sacrifice of 
valuable equities of redemption which ought to be made available 
for the benefit of unsecured creditors of the insolvent with whose 
interest the Receiver is charged 

In view of the above Priv^ Council decision the judgment m 
Kha anchi Shah V Nuam Dm 126 I C 174 1930 A I R (L) 791 to 
the effect that the Receiver is not a necessary party to a mortgage 
suit instituted by the creditor of an insolvent to enforce a mortgage 
IS hardly correct Vide Karim Biihsh v Khesa 36 P L R 483 
1935 A 1 R (L) 316 It should be noted that the filing of a suit 
prior to the adjudication must be regarded outside the purpose of 
the Insolvency Act with reference to the provisions of sec 28 (2) 
of the Act and the bringing in of the Official Receiver as a party 
to the suit IS merely a matter of compliance with such orders as 
the Court may pass under sec 29 of the Act The order of 
appointment of interim Receivei has not got the same effect as the 
vesting order or the order of adjudication kahapentmal Naicker 
V Ramoebandra Aijar 53 MLJ 142 It is not open to the heirs 
of a mortgagor w ho w ere neither the creditors nor the insolvent 
nor in any way Yepfe«cnting the Receiver to object to the validity 
of the mortgage on the basis of sec 16 (2) now sec 28 (2) Sbiam 
Saroop V Nand Ram 43 All 555 19 ALJ 511 63 I C 366 In 
Rajendrachandra Snrkar v Bipmc/ an Ira Sab i Bbatimik 60 Cal 
IZ9S 37 CWN 973 1934 AIR (Cafl 64 it was held that 

under sec 17 of the Presidencv Towns Insolv enev Act the Official 
Assignee is a necessaiy party m a suit by a secured creditor to 
enforce his charge or hen agimst the property of the insolvent in 
the hands of the Official Assignee 

Decree null and void— When Reveiver is not made 
party in a suit by secured creditor 
W'hen a mortgactj property vests m a Receiver the 
can nor bring or continue a suit for foreclosure without * 
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the Receiver the defendant and n decree obtained m his absence 
IS not res judicata against him In Punjab NctCional Banic Ltd v Mt 
Champo, 39 P L R 627 1937 AIR (L ) 402, the mortgagee brought 
a suit on his mortgage against a joint family firm of which the mana- 
ger was the only adult member of the family and Karta thereof The 
mortgagee knew before the mstitution of the suit that the Karta 
and the family firm were adjudged insolvent but he did not implead 
as defendant the Official Receiver m whom the property of the 
firm vested on the insolvency of the firm It was held that the 
mortgage decree and the proceedings subsequent to it were null 
and t-oid as the Official Receiver m whom the property of the 
firm vested on the insolvency of the firm though necessary patty 
in the mortgage suit was not made a defendant in the suit. The 
sale, therefore, in conection of his mortgage decree did not pass 
any title to the decree holder auction purchaser, so as to entitle 
him to sue for possession 

Notice to Receiver before suit. 

A Receiver under the Provincial Insolvency Act is exactly in 
the same position as the trustee m bankruptcy and the whole of 
the property of the insolvent is vested m him, and he is the owner 
of the property until he is discharged He is an officer of the 
Court and does not represent either the debtor or the creditor, 
Amrit L 4 I V Narain Chandra, 30 CLJ 515 The Receiver is an 
officer of the Court and the possession of the Receiver is the 
possession of the Court, Hunseswar V Rakfiaf 18 CWN 366 A 
Receiver appointed under the provisions of the Piovincial Insol 
vency Act IS a Public Officer within the meaning of sec 2 (17) of 
the CPC and before an action can be brought against him notice 
must be served upon him m conformity with the teqmrements 
of sec 80 of that Code, Anna Latesia De Siha v Covmd Baiatani 
Parashere, 22 Bam LR 987 58 Ind Cas 411 The official duties 
of a Receiver m insolvency fall within the purview of sec 2 (17) 
of the C P Code, and outside the Insolvency Court which appointed 
him he is entitled to the protection afforded by sec 80, C P Code 
No suit can, therefore, be instituted against him m respect of any 
act done by him in hi$ capacity as such public officer without a 
previous notice of the kind prescribed by sec 80, C P Code A 
sanction granted by the Insolvency Court to file a suit cannot be 
taken as tantamount to a notice to a Receiver within the meaning 
of sec 80, CP Code, Muran/a' V E V Daiid, 84 Ind Cas 739 
22ALJ 1116 Sec 80 of the CPC would not apply to a suit 
against the Official Receiver, where the suit was really a suit to 
establish and realise a charge over property and the Official Receiver 
was impleaded not on account of any special action taken by him 
in respect of the property concerned but merely because he was 
for the time being m charge of it. Skippers &. Co , Ltd v E V 
David, 4B All 821 No notice under sec. 80 is required unless 
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the <ujt ts ipatn't the Reccucr in re«pcct of an nt Jorc h> him 
in di«chari:e of hi« dut>. Anamiui Ranum \ R.irTmjt»4iTnj II Mad 
317 'niough a Recener appointed under the Proxtrcia! In«o! 
\cnc> Act ma> be a public officct v.uhm the mcaninc of 'cction 60 
C P C , K* a suit to recover a monca^e ‘cciint> Kini. not a 'int 
m respect of anv act done hv the Receiver av <uch iv maintainable 
vv ithoui notice under <cc 80 Karhi Bui v Cfmm/u/ 31 Bom LR 
1199 (1930) A 1 R (B ) 11, <ee also Kci iti \^o^iJa Das \ Jaundra 

MohanChosh. 61 lA 171 61 Cal 470 38 C W N 517 (PC) 
59CLJ 252 HS1C 482 I934A1RPC96 

Sub'Sec. (6) IS controlled b> sub*sec (3) 

In Sfiamaldos KsKettry \ P/uinmdranmh, 72 Ind Cas 467 1923 

air (Cal ) 532 the Court observed “If a secured creditor can 
proceed to realise his security or deal vv !ih it in the same manner 
os he would have been entitled to da had sec 28 not been passed, 
vve do not see how the reputed ownership clause in sub-section 3 
can have an\ operation " It has also been held in Moti Ram \ 

EH Roduell, 21 A LJ 30 1923 AIR (A) 159, the subsection 
(6) IS as clear as it can possibly by and provides unambiguously 
that no property over which a secured creditor has a legal charge 
shall be affected by any of the provision of the sub-sections which 
precede It, le, sub-section (3) So also m Sant Prasad Singh 
Sheo Dutt SmgK, 2 Patna, 724, it was held that a secured creditor 
is entitled to realise his security m any way he chooses unhampered 
by the provisions of the Provincial Insolvency Act 

The above rulings practically make sub-section 3 nugatory, 
contrary to the intention of the Legislature If sub-section 3 had 
no operation at all, there was no reason why it should have been 
embodied m the Act itself The anomaly created by the authorities 
cited above is due to the fact that the distinction between a 
secured creditor in general and a secured creditor of goods m trade 
or business allowed to be in the order or disposition of the debtor 
has not been properly kept in view No doubt a secured creditor 
IS not hampered many way by the provisions of the Insolvency 
Act provided his security does not consist of goods m trade or' 
business m the order or disposition of the debtor, as contemplated 
m sub-section 3 Sub-section 3 is based upon the doctrine of 
estoppel and is an exception to the general rule Hid down m 
sub-section 6 

Sub-section (7) , Doctrine of relation back. 

Under section 37 of the Bankruptcy Act, 1914, as amended by 
the Bankruptcy (Amendment) Act, 1926 the bankruptcy of a 
debtor, whether It takes place on the debtors own petition or 
that of a creditor or creditors, shall be deemed to have 
back to, and to commence at, the time of the act of 
being committed on which a receiving order is made 
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apamst him, or, if the bankrupt ts proved to have committed more 
acts of bankruptcy than one, to have relation back to, and to 
commence at, the time of the first of the acts of bankruptcy 
proved to have been committed by the bankrupt mthin three 
months next preceding the date of the presentation of the 
bankruptcy petition The assets of bankrupt under the English 
Bankruptcy Act, vest in the trustee in bankruptcy from the date 
of the acts of bankruptcy Section 28 (7) enunciates the well 
known doctrine of relation back m insolvency law The principle 
underlying the doctrine Is that the adjudication has relation to 
the act of bankruptcy and the property vests by relation, from 
that time in the trustee m bankruptcy This is the English rule 
Under the English law , the insolvency commences either on the 
date of presentation of the petition or from the earliest act of 
msoKency committed within three months before the date of 
the presentation of the petition and the title of the trustee m 
bankruptcy relates to that date Under see 28 (7), however, the 
insoliency, commences from the date of the presentacton of the 
petition The only differences is as to the point of time when 
the insolvency commences, Nagara Sambayya v Magara Pedda 
Swbbayya, 1937 M \V N 929 46 M L W 559 1937'2MLJ 703 

1938 AIR (M ) 19 

On September 20, 1917, a debtor transferred his assets including 
certain furniture to a company On September 27, he committed 
an act of bankruptcy and a receiving order was made against him 
on October 24, 1917, on a petition presented on October 8, 
followed by an adjudication order on December 12 After the 
date of the receiving order part of the furniture was sold by the 
company to a bona fide purchaser for value without notice On 
February 3. 1919, the transfer of September 20, was held to be 
fraudulent and void and an act of bankruptcy and the company 
was ordered to deliver to the trustee all the property comprised 
in that sale or the value thereof No payment having been made 
the trustee claimed to recover the furniture or the value from 
the purchaser It was held by Lord Sterndale, M R and 
Warrington, L J , on the authority of Brinsmcud v. Harrison, (1871) 
LR 6 Ch Prac 584 (1) that the judgment against the company 
being unsatisfied, the trustee was not precluded from proceeding 
against the purchaser to recover the furniture , and (2) that the title 
of the trustee relates back to the act of bankruptcy of September 20, 
1917 and that neither the purchaser nor any subsequent transferee 
could establish any title as against the trustee, In re CwnsboHrg, 
1920, L R 2 K B 426 

There may for various reasons elapse a long time between the 
presentation of the application and the order of adjudication passed 
therein under the Provincial Insolvency Act Under the Presidency 
Towns Insolvency Act, III of 1909, section 10, an order of adjudi- 
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cation pi'^cd on the pfc'cntiiion of an ipplication for in«oKcnc>, 
and in England order of adjudication takes effect from the date of 
an act of msoKcnc\ , under the Proiincial InsoKenc> Act it takes 
effect from the date of the presentation of the application for the 
purpose of making the property of the in«oKcnt liable to claims of 
the creditors It follows that from that time the propertv of the 
debtor IS made a\ ailabic for the pa>ment of the debts In Rukfinl 
C/inndra PurCait \ Suclfimdro Nuih Bojc *16 Cal 991 24 C\X^N 

172 It has been held if the contentions of the appellant were 
accepted the pro\isions of the Act might be defeated in some cases 
After the pctinon for insoKency is made, the order of adjudication 
mav be delated in some ca'es for more than 2 > ears, for instance, 
where the matter goes up to the Prixy Council on appeal, and in 
such a case transfers made by the insohent within 2 v ears before 
the date of the presentation of the petition for insolvency but more 
than 2 > ears before the order of adjudication would become valid 
We don’t think that such a result has been contemplated ” 

The bankruptewn England IS deemed to have relation back to 
and commence at the time when the act of bankruptcy is commit- 
ted, Rc Bompus, Expartc White, (1908) W N 90 The effect of 
sub sections (2) and (6) of sec 16, (now (2) and (7) of sec 28], 
is that, while no vesting of the property of the insolvent in the 
Receiver cakes place until (he order of adjudication is made, and it 
is the order of adjudication which vests the property, nevertheless 
by a legal fiction the vesting of the property of the insolvent in the 
Receiver must be deemed to have taken place, when once an order 
of adjudication has been made, at the date of the presentation of 
the petition, or in other words, the commencement of the insol 
vency, Sheonath Singh v Mtmsi Ram, 42 All 435 , 55 Ind Cas 
941 18ALJ 449 Sec also Bhaguant v Mnnim Khan, 8 Ind. Cas 
1115 6NLR 146 Sankar Narajan v Alagin, 49 Ind Cas 283 
1918 M W N 487 24 M L T 149 , 35 M L J 296 , Rachamadugu 
Rangiah v Appajt Rao, 51 ML) 719 99 I C 241 Simhadri 

Venhacaanarsayya v O^cial Receiter, Godaiary, 53 M L J 136 
Effect of adjudication on transfers. 

Following Jolchan Smg v Deputy Comnussioner of Fyzabad, 23 
Ind Cas 924 and Nagendas v Gordhan, 49 Bom 730 the Lahore 
High Court has held m Ghiilam Mohammed v Panna Ram, 72 Ind 
Cas 433, that sec 16 (6) [noiv sec 28 (7) } does not govern sec 
36 (now section 53), of the Act, and therefore a transfer effected 
more than two years before the order of adjudication but within two 
years of the date of the presentation of the petition cannot be an- 
nulled under the section ' Tlie meaning of a statue is not to be 
interpreted with reference to what its framers intended to do, but 
with reference to the language which they did in fact employ ” This 
view was supported in O^cial Receiver v Tirathdas, 97 I C 321 
Mang Pi V Maung Po Htem, 6 Rang 193 
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To remove the conflict of authorities accentuated by the Full 
Bench decision m the case of HemraJ v fCruhna tail 10 Lah 106 
(FB) 29PLR 446 (FB) lllIC 8 (1938) A I R (L)361 sec 
53 has been amended by sec 6 of Act X of 1930 by insertion of 
the words on a petition presented after the words is adjudged 
insolvent ' The effect of this amendment is that nil transfers made 
more than two years before the order of adjudication but within 
two years from the date of the presentation of the petition are 
liable to be annulled 

Effect of adjudication on payments 

Any payment made by debtors of the insolvent to him sub 
sequent to the date on which the insolvency petition is presented 
are void as against the Official Receiver unless the debtors proie 
that they had made the payments bona fide and without knowledge 
of the insolvency petition Where the debtors fail to appear before 
the Court and thus do not nise any such contention the Court is 
not justified in giving credit to the payments made by them to the 
insolvent and reducing the claim of the Officnl Receiver only on 
the statement of the insolvent that when the debtors made the 
payments they were not aware of the petition for adjudication 
and that they made the payments bona fide Dharamdas 
Thawardas v Hukumchand Mmmal 1932 AIR (S ) 62 Sec 
34 IS governed by sub sec (7) of sec 18 Hence if the right 
to recover a debt has become barred by time on the 
date when the order of adjudication is made but the right 
subsists on the date of the presentation of the petition or on the 
date when the application is admitted the creditor is entitled to 
prove his debt as the statue of limitation does not affect debts which 
are within time on the dare of the petition Ntzam v Baku Ram 34 
PLR 464 143 IC 175 1933 A I R (L)688 

Effect of adjudication on suits or legal proceeding 
instituted before adjudication without leave 

The intention of sub section (7) is that the title of the Court 
or the Receiver appointed by it to the insolvent s property shall 
relate bacK to the date when the petition for adjudication is filed 
and It IS not correct that it is impanttve on a crcditer to obtain 
leave to commence a suit when the defendant has merely applied 

L J J t- c»o»l(nown whether the Court will or 

ChandmuU Scirdarmull v Sat^^a ciiiim 


29. Any Court in which a suit or other proceeding 
IS pending against a debtor shall on proof 
Stay of pending Order of adjudication has been 

procee ing made agaiHst him under this Act, either 
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stay the procccdinp, or allow it to continue on such terms 
as such Court may impose 

Rcxicw. 

Tlus xcctior js new Tlxe reason for introducinc this new sec- 
tion is cvphincJ in the followini: words — Tlicrc IS no provision in 
the Act for the dismissal or sta\ of suits which arc pcndinR acainst 
a debtor when an order of adjudication is made apainsthim We 
have therefore proposed the addition of a new section on the lines 
of «eciion 18 (3) of the Presidcncv Towns Insolvency Act, 1909” — 
Select Committee Report, 24 th September igip "There seems to be 
much confusion of mind as repards the proper step to be taken 
when a defendant is adjudicated insolvent during the pendency of 
the suit In any case m which the suit is merely one to establish a 
claim which in insolvency would be a provable debt or liability, the 
correct course clearly is to st-iy the suit in order that the plaintiffs 
claim may be proved in the msoKency and to give leave to prove 
for the costs incurred in the suit It is much better that it should 
be proved in the insolvency than that a law suit should go on either 
against the insolvent who has no interest or his Receiver The 
only cases m which suits should be allowed to go on against the 
insolvent or his Receiver are cases in which the insolvent has on 
interest of his own, or cases in which the plaintiff is insisting upon 
a right which is not a mere claim to a provable debt, e g , where the 
plaintiff IS a mortgagee insisting upon his security”— ^inl justice 
Committee Report, 1924 25, pp 235-236, para 20 

Scopes of secs. 29 and 52 contrasted. 

Section 29 of the Provincial Insolvency Act, deals with the 
effect of an order of adjudication, while Section 52 deals with the 
effect of an order of admitting the petition for adjudication Under 
S 52, the material point of time is not the date of the order of 
adjudication but the date of the admission of the insolvency peti- 
tion The point of difference is, that whereas under s 29 on mere 
proof of an order ot adjudication having been made the executing 
Courts’ power IS checked, under s 52 no such result automaticaly 
follows from the mere fact that notice of the admission of the in 
solvency petition has been given to the Court, there must also be 
an application to the Court for delivery of the property "Muthan 
Cfiettiar V Venkitusuomi NaicIcen I L R 59 M 928 1936 M \V N 

753 44LW 194 71 MLJ 170 1936 A I R (M ) 819 

No leave required for suits filled before adjudication. 

It has been provided in sec 28 (2) that on an order of adjudi- 
cation no creditor to whom the debtor is indebted shall during the 
pendency of the insolvency proceedings have any remedy agair 
the Droperty of the insolvent m respect of the debt, or 
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any suit or other legal proceeding without the leave of the Court 
This does not provide for the suits that are already pending in 
different Courts against the insolvent In regard to such suits it 
IS provided by this section that on proof that an order of adjudi 
cation has been made these suits if for realisation of money will 
be stayed and if not for realisation of money may be allowed to 
continue on such terms as the Court will impose The Bankruptcy 
Act 1914 as amended by Bankruptcy (Amendment) Act 1926 in 
sec 9 (1) contains the following provision namely The Court may 
at any time after the presentation of a banktuptcy petition stay any 
action execution or other legal process against the property or 
person of the debtor and any Court m which proceedings are 
pending against a debtor may on proof that a bankruptcy petition 
has been presented by or against a debtor cither stay the proceedings 
or allow them to continue on such terms as it may think just See 
in this connection sec 52 m ra 

By sec 16 (2) (now sec 28 (2)1 an order of adjudication operates 
not as an absolute stay of all proceedings against the insolvent but 
as a direction that before a suit is brought a condition precedent 
should be complied with tit leave of the Court should be ob- 
tained Ramaswumi V Govmdaswam Noicker 25 MLT 247 
S 28 (2) does not come into play until an order of adjudication has 
been mode and there is nothing to prevent the creditors from taking 
proceedings against the debtors property S 29 deals with suits 
OT proceedings which ace pending when an order of adjudication 
is made It is the trying Court and not the Insolvency Court which 
has jurisdiction to decide whether such suits shall be stayed or not 
G C ChaUraiaw v H White ILR 63 C 535 40CWN 836 
The provisions of s 28 (2) are mandatory and after an order of ad 
judication is made no suit or other proceeding can be instituted 
against the insolvent or his property without the leave of the 
insolvency Court and such leave is a condition precedent to the 
tight of action The w ant of prev lous sanction is a defect fatal 
to the suit and subsequent leave cannot validate it Leave to 
continue a sun 61ed after order of adjudication without the leave 
of the Insolvency Court can not be granted subsequently under s 
29 of the Act as it applies to suits which are already pending when 
the order of adjudication is made Daiiood Mohideen Roucher v 
SahuWeen Sah b ILR 1937 M 841 45 MLW 709 1937 MW 

N 654 1937 2 ML) 223 173 IC 286 1937 AIR (M ) 667 

The filing of a suit prior to the adjudication but after the date of 
the presentation of the petition must be regarded as outside the 
purpose of the Provincial Insolvency Act with reference to the pro 
visions of see 28 (2) of the Act and the bringing in of the Official 
Receiver as a party to the suit w merely a matter of compliance with 
such orders as the Court may pass under sec 29 of the Act Kalia 
perumal Naicker V Ramachandra Aiyar 53 ML) 142 If during the 
pendency of a suit a party is adjudicated insolvent he is not dis 
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qualified bv reason of his msohenev from ^ppeallnE and If his 
adjudicition IS annulled durinc the pendency of the appeal he is 
entitled to continue the appeal Kam<i.ImnJrii Gcnn/i \ Sfinpoti 
118 I C 252 

Insohcnc> Court Ins no power to order sta>. 

Under sec 9(1) of the Danl.ruptc> Acr, 1914, the Court has 
power to sta\ any action, execution, or other leEal process acainst 
the property or person of the debtor This power may be exercised 
at anv time after the presentation of a banl.ruptcy petition, before a 
receiving order as well as after If upon the hearing of the petition 
for committal the debtor sitisfies that receiving order had been 
made against him or that he has been adjudicated insolvent and 
that the debt was provable in bankruptc> no order for committal 
can be made and if made and he makes and affidavit that any of 
these had happened, it cannot be enforced and if he has been 
arrested, he shall be relea<ed, Re Ntitfut'Iy, (1891) WN 55 Sec 18 
of the Presidency Towns Insolvency Act provides that “(I) the 
Court may, at 
tion. stay any 
before any Juc 

to the superintendence of the Court ” There is no pTO^^ston m the 
Proiincial Insohency Act, corresponding to sec i8 of the Presidency 
Toums Insohency Act empouering the 'nsohcncy Court to stay /proceedings 
pending against the tnsohent before that Court or any other Court 
TTie Provincial Insolvency Act does not authorise an Insolvency 
Court to stay every pending litigation and the Court can only 
issue an injunction if the circumstance’ enumerated m Or 39, r 
6, C P C or any of them i3 proved to exist It has no jurisdiction 
to issue an injunction upon a person who is not a party before 
It, Ramsiinder Rai v Rum Dfiyan Ram, 3 P L J 456 C \V N Pat 
(1918) 303 46 I C 224 In G C Chahabaru v E White, I L R 
63C 535 40C\VN 336, it has been held that an Insolvency Court 
which makes an order for summary administration under s 74 
IS not entitled to makes an order requesting another Court which, 
in execution of a decree against the debtor has, prior to the 
P’-e«entation of the petition by the debtor, attached his salary, 
to withdraw such attachment Such an order is without junsdiction 
and s 74 (ii) does not give the Court power to pass such an order 
either under sec 51 or 52 of the Act It should be noted that 
though the Insolvency Court has no power to stay proceedings m 
any other Court, it has under sec 36 power to stay m«olvency 
proceedings pending before it 

Civil Court has power to order stay. 

Sec 29 gives power to the Court before which a suit or other 
proceeding w as pending against a debtor to *tay the proceeding or 
to continue it on such terms as the Court may impose on proof 
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any suit or other legal proceeding without the leave of the Court 
This does not provide for the suits that are already pending m 
different Courts against the msoKenc In regard to such suits Jt 
IS provided by this section that on proof that an order of adjudi 
cation has been made, these suits, if for realisation of money, uiH 
be stayed, and if not for realisation of money, may be allowed to 
continue on such terms as the Court will impose The Bankruptc> 
Act, 1914, as amended by Bankruptcy (Amendment) Act, 1926, m 
sec 9 (1) contains the following provision, namely, ' The Court may, 
at any time after the preseniation of a bankruptcy petition, stay any 
action, execution or other legal process against the property or 
person of the debtor, and any Court in which proceedings are 
pending against a debtor may, on proof that a bankruptcy petition 
has been presented by or against a debtor, either stay the proceedings 
or allow them to continue on such terms as it may think just ” Sw 
m this connection sec 52 in'ra 

“By sec, 16 (2) Inow sec 28 (2)| an order of adjudication operates 
not as an absolute stay of all proceedings against the insolvent but 
as a direction that before a suit Is brought a condition precedent 
should be complied with, tir‘ leave of the Court should be ob- 
tamed.” Ramasuami Pillay V Coiindasuami hiaicker^ 25 MLT 247 
S 28 (2) does not come into play until an order of adjudication has 
been made and there ts nothing to prevent the creditors from caking 
ptoceedmes against the debtor's property S 29 deals with suits 
or proceedings which are pending when an order of adjudication 
' ’ ' d not the Insolvency Court which 

such suits shall be stayed or not 
I L R 63 C 535 40 C W N 836 
The provisions of s 28 (2) are mandatory and after an order of ad 
judication is made, no suit or other proceeding can be instituted 
against the insolvent or his property without the leave of the 
insolvency Court and such leave is a condition precedent to the 
right of action The want of previous sanction is a defect fatal 
to the suit and subsequent leave cannot validate it Leave to 
continue a suit filed after order of adjudication without the leave 
of the Insolvency Court can not be granted subsequently under s 
29 of the Act, as it applies to suits which arc already pending when 
' ' ' ' ' • ' Dauood Mohideen Readier ' 

• 45 MLW 709 1937 

•. • IC. 266 1937 AIR. (M) 667 

The filing of a suit prior ro the adjudication but after the date of 
the presentation of the petition must be regarded as outside the 
purpose of the Provincial Insolvency Act with reference to the pro- 
visions of sec 28 (2) of the Act and the bringing in of the Official 
Receiver as a party to the suit is merely a matter of compliance w ith 
such orders as the Court may pass under sec 29 of the Act, Kaha' 
perumal Noicker v' RnmacfiantlTO Atjar, 53 M L J 142 If during the 
pendency of a suit a party is adjudmted insolvent, he is not dis 
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qinlifitfd b\ rei'on tf hi' in<oI\enc> frorn ippcjlinc ind If his 
idjudicition is mnullc Khir4n>. the pendency of the nppeal he is 
entitled to com nuc the jpp Kitnahmlm Gcnii;i \ SKtipflti 
S«ki/i 118 I C 252 

Insol\cnc> Court hts no power to order sfi>. 

Under see 9(1) of the Binkniptcy Act 1914 the Court Ins 
power tc> sta\ 3n\ nction c\ccui on or other legil process iRiinst 
the property or person of the debtor This povser miv be exercised 
at an^ time after the presentation of a binV.ruptcy petition before a 
receninR order as well as after If upon the hcarins of the petition 
for committal the debtor sitisfics that reccivinp order had been 
made apainst him or that he has been adjudicated insolvent and 
that the debt w \s prov able in banktuptcy no order for committal 
can be made and if made and he makes nnd affidavit that any of 
these had happened it cannot be enforced and if he has been 
arrested he shall be releiscd Re httthaU) (1891) W N 55 See 18 
of the Presidency Towns Insolvency Act provides that (1) the 
Court may at any time after the making of an order of adjudica 
non stay any suit or other proceeding pending against the insolvent 
before any Judge or Judges of the Court of any other Court subject 
to the superintendence of the Court There is no prousion m the 
Proimcial Insohcncy Act corresponding to sec i8 of the Presidency 
Tou ns Insolvency Act empouermg the 'nsohenev Court to stay proceedings 
pending against the insolvent before that Court or any other Court 
The Provincial Insolvency Act does not authorise an Insolvency 
Court to stay every pending litigation and the Court can only 
issue an injunction if the circumstance enumerated in Or 39 r 
6 C P C Or any of them 15 proved to exist It has no jurisdiction 
to issue an injunction upon a person who is not a party before 
vt Ramsunder Rai v Rum Dhyan Ram 3 P L J 456 G W N Pat 
(1918) 303 46 1 C 224 In G C Chakraharti v E l^hite ILR 
63C 535 40C\VN 336 it has been held that an Insolvency Court 
which makes an order for summary administration under s 74 
IS not entitled to makes an order requesting another Court which 
in execution of a decree against the debtor has prior to the 
presentation of the petition by the debtor attached his salary 
to withdraw such attachment Such an order is without junsdiction 
and s 74 (ii) does not give the Court power to pass such an order 
either under sec 51 or 52 of the Act It should be noted that 
though the Insolvency Court has no power to stay proceedings in 
any other Court it has under sec 36 power to stay insolvency 
proceedings pending before it 

Civil Court has power to order stay 
Sec 29 gives power to the Court before which a suit or other 
proceeding was pending against a debtor to stay the proceeding 
to continue it on such terms as the Court may impose on pr 
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that an order of adjudication has been made against the debtor, 
Ojpcial Receiver, Coimbator v Paidnisami 48 Mad 750 49 MLJ 
203 1925 MWN 672 88 I C 934 1925 AIR (M ) 1051 The 

presumption from the use of the word stay’ is that the suit stayed 
is not at an end but may be continued until a further order is 
passed It should be noted that the section does not provide 
for perpetual stay which is equivalent to a dismissal and the word 
dismissed’ would have been used had it been intended that the 
suit should abate The Court may stay a suit for a time e g until 
the order of adjudication is annulled and then may proceed with 
the hearing of the suit Moiu Mfll Kishtndas v Ghanshamdas Parma 
nand, 120 1 C 84 1929 AIR (S ) 204 . Marotirao v Gotmd 120 I C 
735 1929 AIR (N ) 256 Under sec 28 vesting only takes place 
upon adjudication, and it is not till then that a Court, in which 
proceedidgs are pending against the debtor, is bound to stay 
proceedings against the insolvent Sitbramama Aiyar v> Official 
Receiver Tantore, 93 I C 87? (1926) AIR (M ) 432 In Muham 
med Haji Isakh v Abdul Rahman 41 Bom 312 18 Bom L R 198 

33 I C 694 It was contended that section 18 (3) of the Presidency 
Towns Insolvency Act was the only section which could apply 
and that only applied where a suit had been instituted before the 

’ ' ~ ^ But It was held following Browns 

that corresponding words of section 
nkruptcy Act which are practically 
identical with those of sec 18 (3) of the Presidency Towns Insol 
vency Act were wide enough to justify a stay of proceedings in 
an action which was not pending at the time of the order of 
adjudication 

Stay of suit or other proceedings started after adjudication 
without leave 

There is a conflict of opinion as to whether sec 29 applies to 
cases where suits or proceedings are commenced without leave 
against the insolvent after an order of adjudication and in ignorance 
of It In Ha;i Umar V /wafa Prasad, 79 Ind Cas 662 1924 AIR 

(Nag ) 300 It has been held that sec 28 does not contemplate the 
grant of permission by the Insolvency Court to continue a civil suit 
filed against an insolvent without such permission Section 29 
of the Act however contemplates not only a suit filed be/ore an order 
of adjudication has been made but also one filed after the order 
but m real ignorance of it Therefore when a suit is filed against 
an insolvent m the Civil Court in ignorance of the adjudication 
order and consequently without obtaining the permission of the 
Insolvency Court to continue the suit under sec 28 of the Act, the 
Civil Court can under sec 29 either stay the suit or allow it to 

continue on such terms as It might impose, e g , that he would not 

execute the decree against the property of the insolvent whilst th« 
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adjudicntton order «tood thouRh i condition like this is imposed 
automaticnlH 

InC»lia/pih\ BcIxsiiWrt Routhcr 53 M LJ 412 26 LW 318 
10? I C 109 It has been held that the proper remedy of n person 
who has in«tiruted a suit aj^amst the insolvent without obtaininp the 
leave of the Insolvency Court is to apply under see 29 of the Pro 
V ncnl Insolvency Act to the Court in which he has instituted the 
suit for leave to continue the suit apiinst the insolvent' A 
contrary view however has been taken in Ponna Lfll v Him NcinJ 
8Lah 593 28 PLR 634 102 1C 37 1928 AIR (L ) 309 m 

which a suit was instituted some three years subsequent to the 
defendant ha\ inR been adjudicated an insolv ent It w as alleped that 
the suit was broupht in iRnorance of the fact of the adjudication 
order and no leave of the Court to institute the suit had therefore 
b*en obtained It w as held that the suit had been rightly dismissed 
under the provisions of sec 28 of the Act according to which no 
suit can be brought after adjudication without first obtaining the 
permission of the Insolvency Court to bring the suit and that the 
provisions of s“c 29 of the Act were not applicable to such a case 
Bat the point tir does failure to obtain leave of the Court under 
sec 28 (2) necessitate that the suit be dismissed ^ arose for 
consideration in the recent case of Bhimayi BJiibMimcl v CHiinifal 
Ja\,erchand 34 Bom LR 683 1932 A I R (B)244 in which Tyabjee 
] after reviewing the authorities held that where a suit is brought 
by a creditor without the leave of the Court against an Insolvent 
against whom an order of adjudication has been made the Court 
need not necessarily dismiss the suit but may under sec 29 either 
stay It or allow to proceed with It on terms These powers may be 
exercis-4 at a stage later than the commencement of the suit should 
the suit have already been commenced without leave The powers 
of the Court are not lost nor are they enlarged nor altered because 
no leave was obtained The Court may exercise the powers that the 
section gives to it at any stage though ordinarily they would be exer 
cised at the commencement of the suit 

Effect of allowing proceedings to continue 
after adjudication 


When a suit for arears of rent was pending against the insol 
vents at the time the order of adjudication was made and the insol 
vents brought it to the notice of the Court and there is no specific 
order on the record but the Court continued the proceedings it 
must be deemed to have allowed the suit to be continued without 
specifying any terms and there can be no bar to the passing of a 
arrears of rent Mofiammad hhaq Khan v Kalin 
1936 A WR 485 When a plaintiff is allowed to continue hts 
suit after adjudication and he obtains a decree it is on the under 
standing that he was getting a certain decree against v 
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that an order of adjudication has been made against the debtor, 
OJJicial Receiver, Coimbator v Palanisami, 48 Mad 750 49 ML] 
203 1925 MWN 672 88 I C 934 1925 A I R (M)I051 The 
presumption from the use of the word ‘stay’ is that the suit stayed 
IS not at an end but may be continued until a further order is 
passed It should be noted that the section does not provide 
for perpetual stay which is equivalent to a dismissal and the word 
‘dismissed would have been used had it been intended that the 
suit should abate The Court may stay a suit for a time, eg, until 
the order of adjudication is annulled and then may proceed with 
the hearing of the suit, Motu Mai KishinJas v Ghansfiamdas Parma 
nand, 120 I C 84 1929 AIR (S ) 204 , Marotirao v Goimd, 120 I C 
735 1929 AIR (N ) 256 Under sec 28 vesting only takes place 
upon adjudication, and it is not nil then that a Court, in which 
proceedidgs are pending against the debtor, is bound to stay 
proceedings against the insolvent, Subrumama Aiyar v^ Official 
Receiver, Tan/ore, 93 I C 87? (1926) AIR (M ) 432 In Muham- 
med Ha/i Jsaich V Abdul Rahiman, 41 Bom 312 18 Bom LR 198 

33 I C 694 It was contended that section 18 (3) of the Presidency 
Towns Insolvency Act was the only section which could apply 
and that only applied where a suit had been instituted before the 
adjudication order was made But it was held, following Browns 
combe V Fair, (1887) 58 L ' ’ i r section 

10 (9 (1)] of the Engl tactically 

identical with those of s< Insol 

vency Act were nide enough to justify a stay of proceedings in 
an action which was not pending at the time of the order of 
adjudication 

Stay of suit or other proceedings started after adjudication 
without leave 

There is a conflict of opinion as to whether sec 29 applies to 
cases where suits or proceedings are commenced v ithout leave 
against the insolvent after an order of adjudication and in ignorance 
of it In Ha/i Umar v Jwala Prasad 79 Ind Cas 662 1924 AIR 
(Nag ) 300 It has been held that ' sec 28 does not contemplate the 
grant of permission by the Insolvency Court to continue a civil suit 
filed against an insolvent without such permission Section 29 
of the Act however contemplates not only a suit filed before an order 
of adjudication has been made but also one filed after the order 
but m real ignorance of it Therefore, when a suit is filed against 
an insolvent in the Civil Court m ignorance of the adjudication 
order and consequently without obtaining the permission of the 
Insolvency Court to continue the suit under sec 28 of the Act, the 
Civil Court can under sec 29 either stay the suit or allow it to 
continue on such terms as It might impose, e g , that he would not 
execute the decree against the property of the insolvent whilst the 



S. 29). «iUITS OR rROCEEDJSC; AFTER ADJUDICATIGS 


335 


adjudication order 'tood, thouch i condition like this impo*ed 
automaticallv ” 

InCwUjppifiv Bi’.i5nhhi Routhcr, 53 M LJ 412 26 L W 31B 
105 1C 109. it has been held tint ' the proper remeil> of a person 
uho has instituted a suit ncimst the insolvent without obtainin,: fh" 
leave of the Insol\enc> Courtis to appH under «ec 29 of the Pro- 
\ ncnlInsoKenc> Act to the Court in which he has instituted th" 
suit for leave to continue the suit aciinst the Insolvent” A 
contrary view, however has been taken in Panna Lai v Hira 

8Lah 593 2SPLR634 102 I C 37 1928 A I R (L) 309 h,' 

which a suit was instituted «ome three vears subsequent to the 
defendant havinc been adjudicated an insolvent It was alleged tha* 
the suit was broucht in icnorance of the fact of the adjudicatlm 
order and no leave of the Court to institute the suit had, thcTcUfe 
been obtained It was held that the suit had been nchtlv dismhie 1 
under the provisions of «ec 2S of the Act according to whfeh no 
suit can be brousht after adjudication without first obtainin.; fh.» 
permission of the In«olvenc> Court to bnnR the suit and that the 
provisions of sec 29 of the Act were not applicable to such a C3t>- 
Bat the point iij ‘ does failure to obtain leave of the C^urt und^ 
sec 28 (2) necessitate that the suit be dismissed ' aro«c f(* 
consideration in the recent ca<e of Dhtiruijt Bhibutmal v C\uri!af 
Jaierchand 34 Bom L R 6S5 1932 AIR (B ) 244 in which Tyahi*» 
Ji after rcviewini? the authorities held that where a suit m her t/V • 
by a creditor without the leave of the Court a?am*t an fnsof/erf 
against whom an order of adjudwation has been trade, the 
need not necessarily dnmi«s the suit but may under ^ec 29 eirf(r* 
stayuorallov to proceed with it on term* The^e powers ma/ 
exercise! at a stage later than the commencement of the suit sf otPf 
the suit have already been commenced wnthout leave Th^ pcvve-i 
of the Court are not lost no- a’e they enlarged nor altered, became 
no leave was obtained The Courc may exercise the powers tha* t' <, 
sectio I t(, ,f gt any «tage though ordinarily they w uld be eye-> 
cised It the commencement o^ the si.it 


Pffect of allowin'; proceedings to continue 
after adjudication. 

^hen a smt for arears of rent was pending against the irsz-C 
vents at (he t, me the order of adjud canon was made and theiri'r.-r 
vents },Tft,;rhr Jf fo f hc noticc the Court ard there is ro spec 
order w, t \ « record but the Court continued the proceedinc» 
must he tfeerned to liavc allowed die amt to be conrnued 
spcclfylf.^afjy irtd there can be no bar to the passing 

TtfeTrs of rent Maharrmad Ishtiq khan v, iCai" 
V/hen a plnnnlf a allowed to contmue h 
suit Jiffer idju llraKon and heobtains a decree it is on ' 
statullfij/ grftins a certain decree a^n n. 
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insolvents and his exclusive remedy would be to ro to the 
insolvency Court and get rateable shares in the assets and not 
that he would proceed separately by vviy of execution and claim 
priority as against tne Official Receiver Bliuguan Das \ iMkshmi 

Chand 1935 ALJ 673 1935 AWR 672 155 1 C 661 1935 

AIR (All) 643 In the case of execution petitions pending at the 
time of adjudication there is nothing in the Act to prevent the 
creditor from proceeding to arrest his debtor unless the latter 
applies to the Court foi protection under S 31 There is, there 
fore, still scope for the application of S 31 Suami Kotayya v 
Renfeflta Rangamo 68 M L J 148 1935 M W N 37 41 L W 167 

156 I C 427 1935 AIR (M ) 239 Where a judgment debtor 

applies to be adjudicated insolvent after attachment but before the 
sale of hi5 property in execution of a decree against him, the 
attaching Court is bound to adjourn the sale and direct the 
property to be delivered to the Receiver It is not at liberty to 
allow the sale to proceed and to pay over the sale proceeds to the 
Receiver, Maliasuldi Jhavardas v Valtbhai Fatibhot, 30 Bom, UR, 
455 109 I C 152 Where after a judgment debtor had been 

adjudged an insolvent and after the property had vested in the 
Official Receiver, a portion thereof was sold m execution of the 
decree obtained before the adjudication notwithstanding the objec 
non of the Receiver it was held on the npplicition by the latter 
to set aside the sale chat at the time of the sale the judgment debtor 
had no right, title or interest which could be sold or vested in a 
purchaser , and that a purchaser with nonce that the judgment 
debtor had been declared an insolvent acquired no title under the 
sale , and that the sale was altogether irregular and that the Court 
m holding the sale after It had been brought to its nonce that the 
j -j insolvent acted if not 

natenal irregularity m the 
eanmg of sec 115 CPC 
•MLJ 611 An insolvent 
ceases to have any interest m his properties as soon as a vesting 
order is made , and an auction purchaser in an execution sale of 
the insolvent’s interest in certain properties held after the vesting 
order acquires no interest in the properties, Sundarabbatyar v 
Rum Hun, 18MLJ 487 

Procedure in suits or proceedings on adjudication. 

(1) Of the p’amtiff The proper procedure for the Court, on 
being informed of the plaintiff’s insolvency, was to call upon the 
Official Assignee to state whether he intended to continue the 
suit and on his deciding to continue the suit, to make an order 
for furnishing security for the costs of the suit within a specified 
time Without taking such steps, the suit should not have been 
dismissed And the Court had jurisdiction to set aside the order 
of dismissal whether under sec 151 of the CPC or under its 
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inherent jurisdiction and to make such order is mipht be ncccssnr> 
for the ends of justice The of Or 9 r 8 do not nppH 

when the plaintiff owinp to his ndjudicition pcndinp suit, docs 
not appear when the suit is called on for hcarinp It is WTonp 
to appl> O 9 r 8 to 1 pirt> who has no lonper an> interest m the 
proceedings and who does not mike default b> stn>ing iwav 
Kissen Gopu’ Kamani \ SnUal Kumuni 31 CWN 22 When 
pending the hearing of an appeal b> the judgment debtor to «et 
aside an auction sale he is adjudged an insolvent and the OITicial 
Assignee to whom his estates have passed over decides not to 
proceed with the appeal a person claiming to be a mortgagee of 
the property who has so far taken no steps to assert his interests 
has no right to be substituted for the insoKent or the Official 
Assignee and continue the appeal Surendra Nat/i \ Tripura Pada 
32 CWN 304 

(2) 0/ tfie defendant Sec 29 does not deal with procedure 
at all It neither shows how the Court can be moved to stay a 
suit nor how It can be moved to set aside n stay For procedure 
one must go to the Civil Procedure Code for all a plaintiff has 
to do is to make the application to the Court to tiKe the next 
step tn the proceedings when the Court will consider whether 
there remains any objection to further proceeding Moti Mai 
fCishmdas v Gfiansfiamdas Parmanand 120 1 C 84 1929 AIR 
(S ) 204 When a party has been adjudicated insolvent the 
Court will be well advised m directing the other party to the suit 
to bring on record the Official Receiver as a party and if the 
Official Receiver IS unwilling to become a party then the Court 
may proceed with the suit on such terms as it may impose upon 
the party wishing to proceed with the suit but omission to do 
this does not vitiate the judgment on the merits Goimdasami 
Pillai V Ramaieerapandian Vmai 1926 MWN 739 24 LW 287 
97 I C 765 (1926, AIR (M) 145 Rule 10 of Order 22 CPC 
makes it discretionary with the Court to allow an application for 
substitution in the circumstances of a particular case When the 
lower Court struck off the name of one of the defendants on the 
ground that he was an insolvent and that his interests had vested in 
the receiver it was held that the order was valid If the insolvent 
defendant is allowed to remain on record and fight the suit and 
v{ the s\i\t w detieed the ^^wvtvff vwU bt dtprwed of hts, costs 
against the insolvent and the decree which he may obtain will not 
be binding on the Receiver or trustee of the insolvent Unless 
the law casts a duty on the plaintiff to bring the trustee or the 
Receiver on the record it cannot be said that the insolvent must 
be represented m the suit He has no right to remiin on the 
record as a defendant and he cannot insist that he must remain 
on the record through his trustee Prince Victor N 'Narayan v 
Kumar Bhatrabendra Naram Deb 34 CWN 53 125 I C 85 
AIR (C) 388 Where pending an execution petition 

22 
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an attachment the judgment debtor is adjudicated an insolvent, 
no question of continuing the execution proceeding with the 
consent of the Court arises as the adjudication of the judgment- 
debtor denudes him of any saleable interest in the property, 

Chmnilal v Vithal, 28 N L R 317 1933 AIR (N ) 28 
Stay of mortgage suit. 

The proper course in cases where a civil suit is pending on a 
mortgage and where the Official Receiver applies to the Insolvency 
Court for a declaration that the mortgage is bad under sec 53 
would be to have the proceedings in the suit stayed till the disposal 
of the application by the Insolvency Court It would save time 
and trouble if the proceedings m the civil suit are stayed pending 
the disposal of the application under sec 53 The order of the 
Insolvency Court under sec 53 would be binding upon the parties , 
and the ordinary Civil Court would therefore, not be able to 
execute the mortgage decree passed by it The application must 
be made either to the Court in which the civil suit is pending or 
to a Court which has power to stay the proceedings m that suit 
But there is no warrant either m law or m practice for the conten 
tion that the presentation of an application to the Insolvency 
Court for an order under sec 53 tafces away the jurisdiction of 
Civil Court to proceed with the suit of a secured creditor It does 
not follow that because a transaction is void under section 53, 
therefore, the mortgagee has no remedy against the mortgagor 
The transaction under sec 53 is only voidable and not void The 
jurisdiction to sec aside a transaction which is good against the 
mortgagor, but not against the general body of creditors, is an 
exclusive jurisdiction of the Insolvency Court But that does not 
take away the jurisdiction of the Civil Court to proceed with the 
mortgagee’s suit to decree A mortgage which is voidable under 
sec 53 IS only voidable to the extent to which the property traps 
ferred is necessary to satisfy the creditors of the insolvent. Official 
Recener, Coimbatore v Polaniswanii Chetti 48 M 750 49 ML] 
203 1935 M W N 672 88 I C 934 (1925) AIR (M ) 1051 
Security for costs. 

Mere poverty or insolvency of the plaintiff is not a sufficient 
ground for ordering him to give security for costs ^under Or 25 
r I, CPC, as a condition precedent to his going on with the 
suit The case is, however, different where in addition to his 
being a pauper he is a mere nominal plaintiff and is carrying on 
litigation for the sole benefit of another person Though an 
insolvent plaintiff can be compelled to hand over the fruits of his 
suit ro the Official Assignee for the benefit of his creditors, he 
cannot be said to be a nominal plaintiff The mere fact that a 
case does not fall within the four corners of Or 25 CPC does 
not prevent the Court from acting under sec 151, CPC, ex dehtP 
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Jmucioc and to prevent the abuse of tts process if there be an 

occasion for It It is somewhat difficult to hold that because the 

Legislature has provided for security beinR ordered In certain 
' ’ ’ ' * .^y intended to deprive 

o make similar orders m 
• ValtTam v The Sunday 

.2 A I.R (Smd ) 33 

Proceedings which cannot be staged. 

ProceedinRs of a preventive character vvill not be restrained 
Imprisonment for non-payment of rates is a punitive process and 
an Insolvency Court has no power to dtscharpe a person so 

imprisoned, Re Edjjeombe, Exfwrte Ed/icombc, (1902) 2 KB 403 

Actions or proceedings in respect of a debt or liability which is 
not provable in Bankruptcy are unaffected by the making of a 
receiving order Thus obligation to make payment of alimony 
may be made and enforced inspite of the receiving order, Linton 
V Linton, (1885) 15 QBD 239 The fact that a husband who is 
m arrears of maintenance has been adjudicated an insolvent 
under sec 27 of the Provincial Insolvency Act is conclusive as long 
as the order of adjudication stands, that he is unable to pay the 
amount due And he is not, therefore, guilty of wilful neglect 
•vithin sec 488 (3) of the Criminal Procedure Code, Halfhide v 
Ha’jTiidc, 50 Cal 867. Where subsequent to the institution of a 
suit in j'orma pauperis for maintenance in which the plaintiff prayed 
the defendant’s properties, 
t. It IS competent to the 
t to continue and to decree 
the suit making the maintenance a charge on the estate as from 
the date when the suit was commenced, Official Receiver Oj 
Cuddapahv Kanawa Subbatnma, 99 I C 564 (1927) AIR (M ) 403 
An insolvent is entitled to sue for defamatory words whether 
published before or after his adjudication , and such damages 
as he may recover will not belong to his trustees Though in such 
a suit for damages of the insolvent a part of the clam refers to 
injury to the insolvent’s estate, the insolvent may still carry on 
the suit as the right of action for the injury to his character and 
reputation remains vested in him, Chamrai Valiram v The Sunday 
Times Ltd 1932 A I R (Smd) 33 

Appeal. 

Under schedule 1 of the Provincial Insolvency Act no appeal 
lies to the High Court against an order passed under sec 29 but 
the High Court, in exercise of its Revisional junsdiction, can set 
aside or modify orders passed under sec 29, Prince Victor N Narayan 
V Kumar Bhairahendra Narayan Deb, 34 C W N 53 An order 
directing that the receiver of an insolvent’s estate should ' 
required to give security for the cpsts of n suit filed by the ' ' 
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before his insolvency, and continued by a receiver, is not a 
‘judgnient’ within clause 13 of the Letters Patent, and is not 
appealable, C Jorden v Mating Ba Chif, 9 Rang 478 

30. Notice of an order of adjudication stating the 
name, address, and description of the 
of adjadTcatTon insolvent, the date of the adjudication, 
the period within which the debtor 
shall apply for his discharge, and the Court by which 
the adjudication is made, shall be published m the local 
official Gazette and m such other manner as may be 
prescribed 

Review. 

This IS section 16(7) of Act 111 of 1907 and sec 18 (2) of the 
Bankruptcy Act. 1914 as amended by B (Amendment) Act, 1926 
and sec 20 of the Presidency Towns Insolvency Act, III of 1909 

Publication of the order of adjudication. 

It IS provided by Rule 6 of the Calcutta and Allahabad High 
Courts and Rules 21 and 24 (1) of the Madras and Bombay High 
Courts that, notice of nn order of adjudication may, m addition 
to the publication m the local official Ga-ette required by the 
Act, be published in such newspapers as the Court may direct 
( When the debtor is a Government servant a copy of the order shall 
I be sent to the head of the office m which he is employed 
Object of publication 

The production of a copy of a Gazette containing any notice 
of a receiving order or of an order adjudging a debtor a bankrupt, 
shall be conclusive evidence m all legal proceedings of the order 
having been duly made, and of its date, Hawkms v Duche, 37 T L R 
748 [section 137 (2) of the B Act, 19141 It was decided under sec 
10 oNhe old Bankruptcy Act of 1869 that the publication m the 
Gazette of an order of adjudication wns conclusive against all the 
^ i 1 r 1 1 j . — Ij. noo-Ji ct t i /--t 

iihh 

, ffect 

I PPl' 

and 

proceedings cannot be sec aside without proof of prejudice, Ram 
komalSahav Bank of Bengal of Ak^ab, 5 CWN 91, Gilimore v 
Bidaki Lai, 19 P R 1900, F B In Jhanda Singh v Receiier Insoli'ent’s 
Eifate, Amritsar, 158 IC 94 1935 AIR (L) 412 the contention 

raised was that no notification m the Gazette was published and 
that no notices were issued toother creditors of the insolvent It was 
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held that the ah«cncc of nonces, m the circumstances of the case has 
not led to an\ failure of justice in \tc\\ of the findinp that the 
debt u as not fictitious, nor \\ ns there anv ciidencc to show tint 
the m<ol\cnt hnd sufficient property to pn\ off his debts It was 
therefore held that it could not be said in the circumstances that 
the adjudicntion order was not properlj made and there has been 
no prejudice to the petitioner reason of the absence of notice 
Neither the validity of the order of adjudication nor of the pro- 
ceedings subsequent to it depend on the publication of ihe notice 
of the order of adjudication in the local official Garette The 
object of the publication is to pros idc conclusive evidence in all 
legal proceedings of an order of adjudication having b^n duly 
jnade and its date Want of notice is a mere irregulatap^and can 
not vitiate the proceedings Bijfmrn Cfuind v Kuanldf, (1939) 
NLJ 96 (1939) AIR (N) 103 

Cost of publication 

An order adjudicating a person an insolvent cannot be annulled 
for failure to deposit costs of publication under section 30 It can 
only be annulled under the provisions of sec 35 or sec 43 Where 
costs are not deposited the only remedy for the Court is to recover 
the costs from the insolvent’s property, if the property is sufficient 
for the purpose or to remit the costs if the property is insufficient, 
[iide Rule 277 (3) of OudhI Harlcishore v Mosiim Alifefwn 6 O W N 
1093 (1930) AIR (O) 53 

Proceedinss consequent on order of adjudication 

31. (i) Any insolvent m respect of whom an order 
Protcc.ton otdrr »djud>cation has been made may apply 

to the Ckiurt for protection, and the 
Court may on such application make an order for the pro- 
tection of the insolvent from arrest or detention 

(2) A protection order may apply either to all the debts 
of the debtor, or to any of them as the Court may think 
proper, and may commence and take effect at and for such 
time as the Court may direct, and may be revoked or re- 
newed as the Court may think fit 

(3) A protection order shall protect the insolvent from 
being arrested or detained m prison for any debt to which 
such order applies, and any insolvent arrested or detained 
contrary to the terms of such an order shall be entitled to 
his release 

Provided that no such order shall operate to prejudice 



342 


THE PROVINCIAL INSOLVENCY ACT IS. 31 


the rights of any creditor in the event of such order being 
revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose 
the grant of a protection order 

Review. 

This section is new and corresponds to sec 25 of the Presidency 
Towns Insolvency Act, III of 19C^ The general principle under- 
lying the law of insolvency w that “if all a man’s property be taken 
from him and made to vest in a Receiver or trustee for the benefit 
of his creditors, It IS hardly reasonable to make him liable to impn 
sonment for debt as a form of execution ” — Civil Justice Commtttet 
Report, p 255 As has been observed m Satish Chandra Add-^ v 
Firm 0 / Rfljnaram Pakhira, etc, 12 1C 60, ’’the practice of leaving a 
man to the mercy of his creditors who with a view of extracting 
money from him gets him locked up in jail after he has voluntanly 
placed the whole of his property at the disposal of his creditors « 
a practice which cannot be too strongly reprehended ’ According 
to English law, on the making of a receiving order an Official 
Receiver is constituted Receiver of the property of the debtor and 
thereafter, except as directed by the Bankruptcy Act, 1914, no 
creditor to whom the debtor is indebted in respect of any debt 
provable m Bankruptcy, shall have any remedy against the property 
or person of the debtor m respect of the debt [Sec 7(I)B Act, 
1914] 


Automatic protection under the old Act. 

Under sec 16 (2) (b) of the Provincial Insolvency Act, III of 1907, 
the insolvent if in prison for debt, was released, and thereafter, 
except as provided by that Act, no creditor to whom the insolven*’ 
was indebted in respect of any debt provable under that Act during 
the pendency of insolvency proceedings, had any remedy against 
the property or person of the insolvent m respect of the debt 
T-t , r ^ct III of 1907 was 

■ V Kopaihil Gapalam, 

• ' ■ (1925) AIR (M) 

demns the abolition 

of automatic protection m the following terms . "it is certainly 
anomalous that a man may be adjudicated insolvent and comply 
w ith all requirements of insolvency law , be convicted of no criminal 
offence m connection with insolvency and yet be liable to go to 
prison for an indefinite number of times at the discretion of the 
Insolvency Court,” it is difficult to follow their reasoning m not 
recommending any change in the law on account of the ‘great need 
to protect creditors and to prevent debtors from abusing the in- 
solvency law in their own interests,” Rankin, C J , himself obseived 
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in NVgorcTTiHlI \ Lrtcfinn Namin, 4S C L.J 531 113 I C 854. “I uoulJ 
point out that m the circumstances such as the present one the hu 
of India IS extremely illogical and the position of the Court would 
appear to be \cr> embarrassing Here is a man who so long ago 
as 26th January of last >ear was adjudicated an in«oKcnt and so far 
as we know all his properties would xest either m the OlTicnl Assig- 
nee or the Reecner who would be appointed by the Court It is said 
that he has not disclosed his boohs and he has been refused the 
protection order Nevertheless the object of sending a man to jail 
for non payment of debts if he Is under an obligation to hand over 
all his assets to the Court of insoKcncy does not appear to me very 
convincing, still less does it appear to be consistent with the 
vpnnciple that this should be done by one creditor while the assets 
arc supposed to have been impounded on behalf of all creditors ” 

No Automatic Protection under the present Act 

The didetetice between Act lU of 190? and this Act in relation 
to protection granted to the insolvent is, that under Act III of 
1907. the debtor if in prison, had. on the making of an order of 
adjudication to be released automatically and thereafter no creditor 
to whom the insolvent was indebted could during the pendency of 
the insolvency proceedings proceed against the person or property of 
the insolvent Under Act V of 1920 an order of adjudication does 
not operate automatically as a protection against execution upon the 
person of an insolvent He must apply to the Court to grant him the 
previlage of protection against arrest which the Court will do only 
if the circumstances of the case justify it P W Hamid v P fC 
Mohamed Shenj?”, I L R 13 R 623 Under the present Act, on the 
making of an order of adjudication, if the debtor is m prison his 
release will not follow as a matter of course But he vvill have to apply 
to the Court for protection and the Court may on such applica 
non make an order for protection of the insolvent from arrest 
or detention or may dismiss the application It is also m the 
discretion of the Court to grant the order of protection m respect 
of all the debts or in respect of any particular debt and to be in 
force for such time as the Court may direct If on any objection 
by a creditor it appears that the insolvent is guilty of fraud, 
misrepresentation, etc , the Court will take those objections into 
consideration in passing that order The immunity from arrest 
which an adjudication under the Act of 1907 conferred was 
certainly regarded as a privilege by the persons concerned and 
indeed a highly valued privilege, so much so that it is notorious that 
It formed the motive for a large proportion of the application for 
adjudication which were filed A person therefore, who was 
adjudged insolvent under the Provnncial Insolvency Act of 1907, and 
has not been discharged is immune from arrest in execution of a 
decree and the provisions of the new Act of 1920 do not affect his 

/ 
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position, Raclfiey S/iiflm \ Hafcim Saiyetl Md Taqttt, 72 Ind Cas 911 
1923 A I R (Oudh) 36 

Reasons for the new section. 

The reasons for the introduction of this new section are to be 
found in the following extracts from Sir George Lowndes’ speech 
“The mam defect in the old Act was that it lent itself very largely 
to the devices of dishonest debtors I will pursue for a moment 
the course of the dishonest debtor , he files his petition and if m 
jail he automatically gets his release under the existing Act, and 
he IS practically protected from going to jail again That is sufficient 
for him , that is all he wants , he does not w ant to pay his debts ^ 
all he wishes is to escape the penalty of jail In the second place, 
vve propose to abolish the automatic protection which he gets i^on 
adjudication It is proposed by this Bill to repeal the provision 
of the existnng Act which provides that immediately on adjudication 
the insolveint should be released from jail and make it necessary 
for him to apply to the Court for protection leaving it to the 
dijcretion of the Court to grant him protection in any degree it 
thinks fit " Section 28 (2) of thu Act has been drawn up in the 
line of sec 17 of the Presidency Towns Insolvency Act, III of 1909 
which contains not only no provision for the release of debtors on 
adjudication, if in prison for debt, but also does not affect the nghts 
of creditors against the person of the debtor The present sec 31 
IS likewise framed after the model of sec 25 of the Presidency 
Towns Insolvencj^ Act in of 1909 with the exception of the clause, 

on production 
con ormed to 
Id, therefore, 

appear that under the Provincial Insolvency Act V of 1920, the 
position of the msoh ents outside the Presidency Towns is worse 
than that of the insolvents in the Presidency Towns in so far as they 
have been dcpnved of the benefits enjoyed by the insolvents under 
sec I5 of the Presidency Towns Insolvency Act, III of 1909 
Scope of the section. 


In the case of execution petitions pending at the time of adjudi 
cation there is nothing in the Act to prevent the creditor from 
^ V- j u. ..L, I . Court 


cope for applica- 


68MLJ 148 

■ ■ ‘ ^ ^ A I R (M ) 239 

This section empowers the Court to grant to a debtor a'ter adjudica- 
tion if upon the facts and circumstances it appears to be a fit case 
for granting the protection Under this section each application 
must be decided on its own merits Sec 31 deals with applications 
for protection only after the order of adjudication is made The 
only other provision in the Act which deals expressly with what 
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m3> be cilled protection beW ‘idjiidiC'itton i? ^ec 23 Tlie con 
dition under u Inch the Provincnl ln«ciKcnc> Actnilous the Court 
to interpose between an m<oKcnt and his judgment creditors before 
adjudication is where a decree holder has arrested him Sinnusuumi 
\ Afijn GounJan 74 MLJ 530. 1924 M \V N 836 80 Ind Cas 
938 1924 A I R (Mad) 893 MiirwmBibi v A fc Mornfu 10 Rang 
71 1932 A I R (Rang) 51 The protection which the Insolvency 

Act extends to a debtor against hts arrest or attachment or sale of 
his property can only be enjoyed by him in respect of debts provable 
under sec 34, Hiwla* v Tidsirnm, M Ind Cas 946 The wording 
of section 31 is very v\idc and protection can be obtained by the 
debtor even when a debt is incurred after adjudication Smith v 
DiiniChanJ 1933 A 1 R (L) 261 

Section 31 (1) does not apply to debts due to the Crown or to 
affect any rights which the Crown has in respect of these debts and 
that the right of arrest or detention vshich is given by section 7 (I) 
(a), Land Improvement Loans Act section 45 Land and Revenue 
Act and section 55 CPC if these sections are read together, 
continues, Collector of Ahjob v Pou- Tim 5 R 806 1928 AIR (R ) 
81 A protection order of the Insolvency Court of Appeal, though 
m general terms, must be limited to the debts due to the creditors 
who had been impleaded as respondents and as against whom 
the order of the first Court refusing to grant protection was set 
aside As between them and the insolvent alone it is operative 
But It does not apply to other creditors who were not impleaded 
as respondents in the Court of appeal and who had no opportunity 
of contesting the grant of the protection order As regards them 
the order of the Court of first instance refusing protection which 
was made after issue of notice of the application by the insolvent 
for a protection order to all the creditors becomes final and 
hence any one of those creditors can m execution of his decree 
against the insolvent apply for his arrest and imprisonment, Jitmal 

Rum Gopfll V Natfiu Ram, 29 A L J 407 138 IC 267 1932 AIR 
(All ) 385, 

Arrest after adjudication. 


By the enactment of sec 28 (2) no doubt the automatic 
protection enjoyed by the insolvent on adjudication under sec 16 
(2) of Act III of 1907 has been abolished In sec 28 the effect of 
an order of adjudication is described 'nd protection from arrest 
m execution is not provided If it had been the intention of the 
Legislature to protect insolvents the provisions of sec 31 which 
permit an insolv ent to apply to the InsoK ency Court for a protec- 
tion order would have been superflous Han Ram v Sri Krishna 
RaS,49All 201 25 ALJ 152 100 1 C 320 (1927) AIR (A) 

418 Sec 28 joes not operate as any protection from arrest of a 
ludgment debtor who has been adjudicated an insolvent, 
Cam v lX. Naram, 54 All 416 1932 ALJ 168 140 
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150 1932 A 1 R (All) 183 But at the same time it has been 
provided m the latter part of section 28 (2) that ‘ no creditor 
shall commence any suit or other legal proceedings, except u ith the 
leave of the Court ” Hence it follows, that application for 
arrest of the judgment debtor in execution of a decree for payment 
of money being a legal proceeding, leave of the Insolvency Court 
15 necessary before any such application can be made and the 
creditor is not free to proceed as he chooses. Maung Po Take v 
Mauntr Pa Gyt 2 R 492 92 1 C 142 (1926) AIR (R ) 2 

Under the Provincial Insolvency Act, III of 1907 when a debtor 
was adjudged an insolvent, he ordinanly became immune from 
arrest This immunity was taken away by the Provnncial Insolvency 
Act V of 1920 and according to that Act he could be arrested m 
execution of a decree, unless he should obtain a protection order 
under sec 31 of that Act But the question is whether a decree 
holder is competent to take out execution against the person of an 
insolvent judgment debtor without obtaining the leave of the 
Insolvency Court, though the Insolvency Court has refused the 
insolvent’s petition for a protection order It was held following 
Hojuara Aiynr v Go^mdara/ulu Naidii, 39 Mad 689 31 1 C 192 and 
Thakur Deen v J Dubay, 12 Bur LT 218 55 IC 250 that no 

such application can be made against an insolvent after an order 
of adjudication has been made except with the leave of the Insol 
vency Court and though the protection order has been refused 
under sec 31, Firm Partap Smgh Pardhan Smgfi v Firm Bhai Meua 
Jodfva Smgh, 107 IC 608 1928 AIR (L) 258 The fact that 

no protection order had been made under sec 31 did not affect the 
disability imposed by sec 28 (2) of the Act, as the latter section 
entitles the decree holder to apply for execution by arrest of the 
judgment-debtor only if he obtained leave of the Court to do so, 
Hit Narayan Singh v Bnj Nandan Smgh, 10 Pat 422 1932 AIR 

(Pat) 387 The bar against taking legal proceeding against an 
insolvent contemplated by sec 28 of the Provincial Insolvency A^-t 
does not apply to execution proceedings commenced and warrant 
of arrest ordered before the order of adjudication, Haieli Ram v 
The Zaminder Bank 117 I C 373 

Grant of protection is discretionary. 

It IS clear that the Court has a discretion in the matter Each 
application for protection, whether before or after refusal or suspen 
Sion of discharge, must be judged on its merits A protection 
order, though prima faae the insolvent is entitled to, is still a 
a privilege, to be granted or withheld as the Court in its discretion 
may deteimine Sec 31 clearly intends that while an insolvent 
diligently performs the duties prescribed by the Act he should not 
be harassed by execution creditors and should not be rendered 
Inblc to pressure whereby one creditor may get undue advantage 
o\ er another, In the matteT of Mcghraf Gangahux, 35 Bom 47 The 
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protection order under ^cc 31 a ‘lege to be granted or with- 
held as the Court m its di<crction ma^ determine, and in exercising 
that discretion it is relevant and proper for the Court to have 
regard to the character , ’ ’ t . » « » 

Rojhan Sficik Al/i v G« 

(D ) 135 That the msc 
for refusing to pass a 

adjudged insolvent, has placed all his assets at the disoosil of the 
Insolvency Court without concealing an\ material facts relating 
to his pecuniary position and has not been guilty of an> fraud or 
dishonesty in relation to his creditors or his estate, an order of 
protection should ordinarily be granted Unless some misconduct 
or wa ' « - • * to an insolvent,! protection 

order igue and general assumptions 

BemPr I 1051 146 IC 819 1933 

air f All ) 591 In Mofutmtnod Hayi iisalc v Sftaikft Abdu^ Rafiiman 
40 Bom 461 17 Bom LR 939 31 Ind Cas 507, the Court, in 

refusing the discharge of the insolvent, came to a /inciing os a matter 
of fact that ‘his indebtedness and insolvency must have been 
’ ~ 'as every month of his reckless 

been conscious long before he 
riotous and extravagant life 
the Court after this finding 
I flagrantly culpable kind being 
the result of gross extravagance accompanied by grave malpractices 
and a total disregard of the creditors whose money was squandered 
That protection should ordinarily be granted, does not signify here 
for this ts excraordmanly a bad case ’ The policy of the Legislature, 
IS to provide protection for honest debtor and a protection order 
if once granted shall not be concelled save in exceptional 
grounds If an insolvent’s conduct has been flagrantly dishonest 
or by being suit to jail he is likely to make a full disclosure of 
his affairs, the Court should not grant him protection P M 
Humid v P fC Mohamed Sherijf, 13 R 623 

Ordinarily the good faith or bad faith of an insolvent does 
not come under the scrutiny of the Court until the application for 
his discharge is heard and the Court has hardly any materials 
before discharge to come to any finding as to the conduct of the 
insolvent It, therefore, follows that after adjudication the insol- 
vent IS pnma facie entitled to an order of protection in the absence 
of any report against his conduct and the protection is granted as 
a matter of course It is pointed out in In the matter of Megfiraj 
Gflngabux, supra, that sub-sec (4) of «ec. 25 of the Presidency 
Towns Insolvency Act, n? , that the insolvent shall be prima facie 
entitled to such order on production of a certificate signed by the 
Official Assignee that he has so far conformed to the provisions of 
that Act, clearly indicate the lines along which discretion should 
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150 1932 A I R (All I 183 But -it the same time it has hf 
pro\ ided m the latter part ot section 28 (2) that no l 

shall commence m> suit or other legal proceedings except witn 
leave of the Court Hence it follows, that application 

arrest of the judgment debtor m execution of a decree for 
ofmoney beingalet,ji proceeding leaveof the Insolv ency o 
IS necessary before my such application can be made , 
creditor is not freeti proceed as he chooses Moimg Po to 
Mauns. Pn Gy 2 R 492 92 I C 142 (1926) AIR (R ) 2 
Under the ProMncial Insolvency Act, III of 1907 when a 
was adjudged an insolvent he ordinarily became immune rr 
arrest This immunity was taken away by the Provincial Insolve 
Act V ot 1920 and according to that Act he could be arreste 
execution of a decree unless he should obtain a protection 
under set 31 of that Act But the question is whether a 9ec 
holder b competent to take out execution against the person o 
insolvent judgment debtor without obtaining the leave ot 
Insolvency Court though the Insolvency Court 
insolvents petition for a protection order It 'vas held rO‘to . 
Easuara Aiyar V Govmdara/ulu Naidii 39 Mad 6S9 
Thakur Deen v } Dubay. 12 Bur LT 216 55 I C 250 that no 

such application, can be made against an insolvent after an o , 
of adjudication has been made except with the lenve of the ins 
vency Court and though the protection order has dmh - 
under sec 31 Firm Purtap Singh Pardhan Singh \ Firm Bhai Air 
Jodha Singh 107 I C 608 1928 AIR (L ) 258 The fact tnr 

no protection order had been made under sec 31 did not 
disability imposed by sec 28 (2) of the Act as the latter 
entitles the decree holder to apply for execution by arrest ot 

judgment debtor only if he obtained leave of the Court to do s 

Hit NoTayan Singh v Buj h/anduti Smgfi lO Pat 422 1932 Al 

(Pat) 387 The bar against taking legal proceeding 
insolvent contemplated by sec 28 of the Provincial Insolvency 
does not apply to execution proceedings commenced and vvarr ^ 
of arrest ordered before the order of adjudication Hatch tinm 
The Zaminder Bank 117IC 373 


Grant of protection is discretionary 
It IS clear that the Court has a discretion in the matter 
application for protection whether before or after refusal or j, 
Sion of discharge muse be juefeed on its merits A j 

order though pnmo facte the Insolvent is entitled to, js „ 
a privilege to be granted or withheld as the Court in its discre 
may determine Sec 31 clearly intends that while 
diligently performs the duties prescribed by the Act he shouin . 
be harassed by execution ct^itors and should not 
liable to pressure whereby one creditor may get undue 
over another, In the matter of Meghraj Gangabiix 35 Bom 4< 
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protection order under <cc 31 is a ptnilcRc to be granted or with- 
held as the Court in its discretion may determine, and in excrcistnp 
that discretion it is relevant and proper for the Court to have 
regard to the character ’ ' ' ' ' ' ’ 

Roshan Sheik Alli v Gi 
(B) 135 That the ins 
for refusing to pass c 

adjudged insolvent, has placed all his assets at the disposal of the 
Insolvency Court without concealing any material facts relating 
to hts pecuniary position and has not been guilty of anj fraud or 
dishonesty in relation to his creditors or his estate, an order of 
protection should ordinarily be granted Unless some misconduct 
or want of good faith can be imputed to an insolvent, a protection 
order should not be refused on vague and general assumptions 
Bern Prasad v Phula Mai, 1933 A L) 1051 146 IC 819 1933 

AIR (All ) 591 In Mohammad Hajt Issak v Shaikh Ahdtd Rahiman 
40 Bom 461 17 Bom L R 989 31 Ind Cas 507, the Court, in 

refusing the discharge of the insolvent, came to a finding as a matter 
of fact that ‘ his indebtedness and insolvency must have been 
growing and growing continuously as every month of his reckless 
life progressed, and he must have been conscious long before he 
filed his petition, that he was living a riotous and extravagant life 
at the expense of creditors and the Court after this finding 
held “here the Insolvency was of a flagrantly culpable kind being 
the result of gross extravagance accompanied by grave malpractices 
and a total disregard of the creditors whose money was squandered 
That protection should ordinarily be granted, does not signify here 
for this 18 extraordinarily a bad case “ The policy of the Legislature, 
IS to provide protection for honest debtor and a protection order 
if once granted shall not be concelled save in exceptional 
grounds If an insolvent’s conduct has been flagrantly dishonest 
or by being suit to jail he is likely to make a full disclosure of 
his affairs, the Court should not grant him protection P M 
Hamid v P K Mofiamrd Sheriff, 13 R 623 

Ordinarily the good faith or bad faith of an insolvent does 
not come under the scrutiny of the Court until the application for 
his discharge is heard and the Court has hardly any materials 
before discharge to come to any finding as to the conduct of the 
insolvent It, tbereforc, follows tbat after adjudication the insol- 
vent is fTima facie entitled to an order of protection in the absence 
of any report against his conduct and the protection is granted as 
a matter of course It is pointed out in In the matter of Meghraj 
Gangabux, supra, that sub sec (4) of 'cc 25 of the Presidency 
Towns Insolvency Act, tir, that the msolv ent shall be prima facie 
entitled to such order on production of a certificate signed by the 
Official Assignee that he has so far conformed to the provisio 
that Act, clearly indicate the lines along which discretion s 
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be exercised when a creditor opposes the grant In the absence of 
a similar provision m sec 31 of the Provincial Insolvency Act an 
insolvent on adjudication is pnma facte entitled to an order of 
protection if he has so far conformed to the provisions of the 
Act There is a discretion granted to the Court either to make 
a general protection order or make a limited order or not to make 
a protection order at all It is no longer a matter of right for a 
judgment debtor to apply m insolvency and b“ ipso facto absolved 
from liability to arrest Ah Hitsain v Luchmi Naratn 54 All 416 
1932 A L J 168 140 I C 150 1932 A I R (All ) 188 

A previous order refusing protection ts no bar to a protection 
order being made at a subsequent stage Lapse of time and the 
fact that no misconduct can be attributed to the insolvent in the 
meantime are circumstances which may justify a Court in granting 
an order of protection which has been previously refused Beni 

Prasad V Phida Mai 1933 ALJ 1051 146 IC 819 1933 AIR 
(All ) 591 

Protection order does not apply to an order for 
maintenance under S 488 Cr P C 

The terms arrest or detention used m s 31 cannot include 
arrest in execution of a Criminal Court process or detention under 
a sentence of imprisonment passed by a Criminal Court The 
arrest or detention must mean arrest or detention m pursuance of 
an order of a Civil Court passed m execution of a decree of such 
Court For it has been held in Pt Skyama Cnaran v Me Anguri 
DeiilLR 1938 All 486 1938 AIR (All) 253 that the mere 
fact that husband has been adjudicated an insolvent does not 
show that he is unable to pay for the maintenance of his wife or 
that constitutes sufficient cause for non payment because under 
the provision of s 60 CPC as now enacted the salary to the 
extent of first hundred rupees and one half of the remainder of 
such salary is exempt from attachment and hence does not vest 
m the Receiver The husband would therefore if he is prepared to 
work and earn a salary be in a position to support his wife 

It IS to be noted that there is a conflict of openion as to whether 
the order of protection granted by an Insolvency Court protects 
the insolvent from srrest or imprisonment under a sentence of 
imprisonment passed by a Criminal Court under s 488 Cr PC 
Under the Provincial Insolvency Act it has been held that the 
order of protection granted either under s 23 or s 31 does not 
protect an insolvent from being arrested or impnsoned under a 
sentence o( imprisonment under s 488 Cr PC while under the 
Presidency Towns Insolvency Act the arrears of maintenance have 
been held to be a provable debt in insolvency and in respect of 
which a protection order could be given In Re Yofiia ILR 
1937 Mad 90 
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PfONiso to sub*sec. (3) ; Protection order ; its effect 
on limitation. 


No doubt the period from the date of the adjudication to the 
date of annulment cannot be excluded under see 78 in ca^e of in 
execution of a decree unless the debt to which the decree related 
uaspro%ed in insoKenc> Where, howexer, the application for 
execution is directed aRamst the person of the judKment'debttir 
and not acainst his property moxable or tmmotabic. the dccftc 
holder will, if he applies promptly after the cessation of tlie procce 
tion order, be entitled to the execlusion of the period diinni, wincli 
the protection order was in force, Sita Rom \ Kishan £^!' ]Q:>1 
ALJ 39 126 I C 16 1930 A I R {All ) 580 
Appeal. 

Under schedule 1 to the Act, no appeal lies to the Hif i Court 
against an order passed under this section But the Ha Ci uri 
may exercise Revisional Jurisdiction under sec 115, CP< m ,,(.m 
aside an order of the InsoUency Court exercising or rcfuMnj i 
exercise the discretionary power under sec 31 


Power to arrest after 
adjudication 


32. At any time after an order of adjudication Ins 
been made, the Court may, if it In 
reason to believe on the application 
of any creditor or the receiver, tli i 
the debtor has absconded or departed from tlic loe I 
limits of Its jurisdiction with intent to avoid any obli^uio 
which has been, or might be, imposed on him by or un ’ 
this Act, order a warrant to issue for his arrest, an ! 
his appearing or being brought before it, may, if fi < 
that he was absconding or had departed with such n 
order his release on such terms as to security as m 
reasonable or necessary, or if such security is not fur 
direct that he shall be detained m the civil pn o 
period which may extend to three months 


Review, 

This section is new and should be read with 
The section deals with the power of the Court i 
adjudication whereas sec 21 deals with the power < 
to arrest before adjudication The introduction of i 
IS explained m Sir George Lowndes’ speech quote ^ 
31, supra The Select Committee in its Kt 
September, 1919 also observed ' We have ah 
section to arrest a debtor who has absconded 
adjudication has been made against him’ Tin 
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togue the Court control over the person of the insolvent for 
the proper admmtstration of his property According to section 
159 of the Bankruptcy Act, 1914 as amended by the Bankruptcy 
(Amendment) Act, 1926, tt is a felony for any bankrupt after 
presentation of a petition by or against him or within 6 months 
’ or attempt to \ea\ e English and 
to the value of £20 which by 
his creditors unless the jury is 
satisfied that he had no intention to defraud 

Arrest after adjudication 

The section authoriies the Insolvency Court to arrest an insol 
vent at any time after an order of adjudication if it has reason to 
believe on the application of any creditor or on the report of the 
Receiver that the debtor has absconded or departed from the local 
limits of Its jurisdiction u ufi intent to ovoid any obligation ivbich bos 
been or might be imposed upon bim under tbis Act This is a penal 
section and is intended to be put into operation only when it 
appears to the Court that the insolvent deliberately omits to 
perform the duties imposed upon him under sec 28 (1) A 
presumption arises that he has absconded when he fails to attend 
at such times before the Court or the Receiver execute such 
instruments and generally do all such acts and things in relation 
to his property ?s mav be required of him by the Court or the 
Receiver (Sec aa) «itb a uew to defeat or deloy his creditors The 
operation of the section cannot be invoked m case of debtors who 
ate prevented by sufficient reason from attending either the Court 
or the Receiver when required 

Arrest at any time after adjudication 

“At any time m this section means at any time during the 
pendency of the insolvency proc=*cding An insolvency proceeding 
will be considered as pending where the Reciever has not yet been 
discharged and the insolvent has not applied for and obtained his 
discharge Jeeian/i Mamooji v Ghufam Hussain 12 SLR 20 47 
IC 771 vide Notes under sec 28(2) 

33, (,i) When an order of adjudication has been 

made under tK\s A.ct, all persons alle^ 
Schedule of creditor* thcmselves to bc creditors of the 

insolvent in respect of debts provable 
under this Act shall tender proof of their respective debts 
by producing evidence of the amount and particulars there- 
of, and the Court shall, by order, determine the persons 
who have proved themselves to be creditors of the in- 
solvent in respect of such debts, and the amoupr of sue 
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debts, Tcspccmcly, and shall frame a schedule of such 
persons and debts . 

Provtded that, if, in the opinion of the Court, the value 
of any debt is incapable of being fairly estimated, the 
Court may make an order to that effect, and thereupon 
the debt shall not be included in the schedule. 

(2) A copy of c\erY such schedule shall be posted in 
the Court-house 

(.3) Any creditor of the insolvent may, at any time 
before the discharge of the insolvent, tender proof of his 
debt and apply to the Court for an order directing his 
name to be entered in the schedule as a creditor in 
respect of any debt provable under this Act, and not 
entered m the schedule, and the Court, after causing 
notice to be served on the receiter and the other creditors 
who have proved their debts, and hearing their objections 
(if any), shall comply with or reject the application. 

Review. 

This section is mainly section 24 of Act III of 1907 and corres- 
ponds to «ec 46 (41 proviso of the Presidency Towns Insolvency 
Act, III of 1909 The addition of the words “who ha\e proved 
their debts" after "creditors" in sub section (3) has been made “to 
obviate the necessity of sending notices to creditors who have not 
yet proved their debts and thus to shorten the proceeding * 
Notes on Clauses 


Amendment. 

By section 2 of the Provincial Insolvency (Amendment) Act 
XXXlX of 1926, section 33 has been amended in the following 
terms ‘ In sub-section (3) of sec 33 of the Provincial Insolvency 
Act, 1920 (hereinafter referred to as the said Act), for the word 
‘ m-^olvenr,’ where it occurs for the last lime the word ‘receiver’ 
shall be substituted ” The amendment has been made in pursuance 
of the following recommendation of the Civil Justice Committee 
“The provision of sub-sec (3) of sec 33 is that any creditor may 
apply for an order directing h» name to be entered in the 
schedule and that the Court, after causing notice to be served on 
the msolicnt and other creditors and hearing their objections, if 
any, shall comply with or reject the application This seems to 
involve that under the Act the insolvent is a person who is 
be heard upon the admission of any proof of debt The r 
that an insolvent is a person entitled to litigate with 
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to fjlvc the Court control over the person of the insolvent for 
the proper administrntion of his property. According to section 
159 of the Dnnkruptcy Act, 1914 as amended by the Bankruptcy 
(Amendment) Act, 1926, it Is t felony for any bankrupt after 

K resentition of i petition by or aRnlnsC him or within 6 months 
cforc sue!) presentation to leave or attempt to leave English and 
tike witli him any of his property to the value of £20 which by 
hw ought to he divitled amongst his creditors unless the jury is 
sitisfitd fh It he liaJ no intention to defraud 

Arrest after adjudication. 

The !ii.<.tion niithorircs the Insolvency Court to arrest an Insoh 
vent It Tiiy tune after an order of adiudication, if it has reason to 
liclitM. on the application of any creditor or on the report of the 
Uectiver lint the tlebtor has absconded or departed from the local 
limits uf Its jurisdiction utth intent to dvoid any obltzatinn which has 
been or mig/it be un/jojed u/wn /urn under this Act This is a penal 
section and is intended to lie put Into operation only when it 
ippears to the Court that the insolvent deliberately omits to 
perform the duties Imposed upon him under see 28 (1). A 
presumption arises tint he has absconded when Ite fails to attend 
at such times before the Court or the Receiver, execute such 
instruments and generally do all such acts and things in relation 
to his property os may be required of him by the Court or the 
Receiver (itc. as) tviiii a ilew to defeat or delay his creditors The 
operation of tlie section cannot he Invoked in case of debtors who 
arc prevented by sufTicicnt reason from attending either the Court 
or the Receiver wlien required 

Arrest at any time after adjudication 

“At any time" in this section means at any time “during the 
pendency of the insolvency proceeding An insolvency proceeding 
will be considered is pending where the Rcclcver has not yet been 
discharged and the. insolvent has not applied for and obtained his 
discharge, JeevanJi Mnmoo/i v Gfiufam HujJciin, 12 SLR 20 47 
I C 771, side Notes under see 28 (2) 


33. ft) When an order of adjudication has been 
made under this Act, all persons allcg' 
Scheiiiiie of creditor* thcmsclvcs to bc Creditors of the 

insolvent in respect of debts provable 
under this Act shall tender proof of their respective debts 
by producing evidence of the amount and particulars there- 
of, and the Court shall, by order, detername the persons 
wlio have proved themselves to be creditors of the in- 
solvent In respect of such debts, and the amount of such 
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dcbt<, rcspccti\cly, and shall frame a schedule of such 
persons and debts 

Pro\idcd that, if, in the opinion of the Court, the value 
of any debt is incapable of bcinp fairly estimated, the 
Court may make an order to that cfiect, and thereupon 
the debt shall not be included m the schedule 

(2) A copy of every such schedule shall be posted in 
the Court-house 

(3) Any creditor of the insolvent may, at any time 
before the discharge of the insolvent, tender proof of his 
debt and apply to the Court for an order directing his 
name to be entered in the schedule as a creditor m 
respect of any debt provable under this Act, and not 
entered in the schedule, and the Court, after causing 
notice to be served on the reccitcr and the other creditors 
who have proved their debts, and hearing their objections 
(if any), shall comply with or reject the application 

Review. 

This section IS mainly section 24 of Act III of 1907 and corres- 
ponds to «ec 46(4) proMso of the Presidency Towns Insolvency 
Act, III of 1909 The addition of the words “who have proved 
their debts" after “creditors” m sub section (3) has been made ‘ to 
obviate the necessity of sendinR notices to creditors who have not 
yet proved their debts and thus to shorten the proceeding ” — 
Noies on Clauses 


Amendment. 

By section 2 of the Provincial Insolvency (Amendment) Act 
XXXIX of 1926, section 33 has been amended m the followtnv' 
terms * In sub-section (3) of sec 33 of the Provincial Insolvency 
Act, 1920 (hereinafter referred to as the said Act), for the word 
in^ohenr,' where it occurs for the last time the word ‘receiver’ 
shall be substituted ” The amendment has been made in pursuance 
of the following recommendation of the Civil Justice Committee 
‘ The prov ision of sub sec (3) of sec 33 is that any creditor may 
apply for an order directing his name to be entered in the 
schedule and that the Court, after causing notice to be served on 
the insolvent and other creditors and hearing their objections, if 
any, shall comply with or reject the application Tins seems to 
involve that under the Act the insolvent is a person who is to 
be heard upon the admission of any proof of debt The notion 
that an insolvent is a person entitled to litigate with ^ 
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creditors about the amount of their debts is unfortunate A main 
principle of bankruptcy m England is that the msoKent goes out 
of the picture for such purpose altogether , all the property is 
vested in the Receiver , the Receiver stands in his shoes , the other 
creditors, not the insolvent, are interested in the distribution of 
an insufficient fund ” 

Meaning of provable debt and proof. 

"When a person has become bankrupt the rights which before 
the bankruptcy his creditors enjoyed of enforcing their claims 
against him and his property cease to be enforceable and in their 
place the creditors acquire a right to share equally and propor- 
tionately in the distribution by the trustee m bankruptcy of the 
assets which have been vested m him, Re Higginson and Deal, 
(1899) 1 QB 325 The policy of the Insolvency Act is that 
when a person is indebted, all his debts should be dealt with in 
insolvency. It does not seem to be right that a creditor who 
has got a debt provable in insolvency should stand aside when 
all the other creaitors or most of them have their debts dealt with 
by the Insolvency Court and refuse to come in or take notice 
or a composition scheme and then as soon as the adjudication 
IS annulled proceed once more to harass the insolvent The debts 
and claims in respect of which the creditors become thus entitled 
are called provable debts and the method by which their claims 
are asserted and established is called proof The protection which 
the Insolvency Act extends to a debtor against his arrest or 
attachment ot sale of his property can only be enjoyed by him 
in respect of debts provable under the Act and not otherwise, 
Him Lai v Tulsi Ram, 80 Ind Cas 946 1925 A I R (Nag ) 77 
A debt may be proved under this Act by delivering or sending by 
post in a registered letter, to the Court, an affidavit verifying the 
debt The affidavit shall contain or refer to a statement of 
account showing the particulars of the debt and shall specify the 
vouchers (if any) by which the same can be substantiated The 
Court may at any time call for the production of the vouchers 
(sec 49) 

Proof of debts. 

Section 33 provides the summary method of proving debts 
by persons alleging themselves as creditors of the insolvent The 
proof consists in filing an affidavit only, setting forth the circums- 
tnnces of the debt and the amount still due thereon and produc- 
ing documents in proof of the debts as exhibits The summary 
method has been provided to avoid costs and delay in obtaining 
decrees of the Civil Courts and the Insolvency Court has been 
given the power to decide the validity or otherwise of a claim 
so proved, and such decision of the Insolvency Court regarding 
the claim of the creditor shall be final unless appealed against, 
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No suit lies m iCimI Court aRim 
that the order pis«ed bv the In 
illegal The Receiver in framing, a «• 
decide ]udiciall> or finallv upon cc i t 
a schedule under sec 23 (nou c 
from entertaining an application I 
and 36 of Act III of 190? (now see 
the names of the creditors from t 
Official Recciier Tmnciel!> 41 Mad o 
but the Official Receiver has negUcte 
the debt must be deemed tobcorovc 
1C. 644 1933 AIR (L)lOl 

Amendment of proo^ r 
In case of an evident mistake Jii i 
Etpartc ScKo/ield (1879) 12 Ch D 337 
Hussain 51 I C 55 it has been held t 
the same jurisdiction that the jt i 
under the Civil Procedure Code to co 
a clerk or parties themselves up>i 
mistake is established 

Framing of the Schedub 
The framing of the schedule is tlu. c 
of the Receiver Though a report (roir 
cases assist the Court it is for the (^^ur 
on evidence and m the case of cor « 
parties Bchanlal Sifedar v HaTsiiIolus < 
Before entering m or deleting from tc 
Court 15 bound to come to a judicial f i 
cause “hovvn against so doing Amir ( \m 
IC 802 (1926) AIR (0 160 Unde 

IS the duty of the Court by its order t 
who had proved themselves to be credi 
also the amount of such debts and thci 
such persons and debts It is not i met 
but the Legislature had intended the i(a» 
act and therefore there should be eitlwr 
the debts of the insolvent or at any rate 
record indicating that the Court had ^ 
provisions of sec 33 and the debts mu«t » 
proved Walaui Rom \ Partap Singh 
(L) 173 

Although a Hindu insolvent governed i. 
has admitted a certain debt to be a good r, 
a decree as benomi on their own behalf ai 
father and it is the duty of the Insoive 
to adjudicate as to vv hether the debt is, at 

23 



354 THE PROVINCIAL INSOLVENCY ACT [S 33(1) 

debt or not Sreepwe Smg v I?am Sarup 95 I C 463 (1926) AIR 
(C) 982 A presumptior of receipt of full consideration arising 
from a debtor s signature on a promissory note can only be 
available against that debtor personally and cannot be invoked 
against the Official Receiver or a creditor in insolvency proceedings 
An Insolvency Court can enquire into the consideration for 
judgment debt Ramlal v Kashi Charan 26 ALJ 241 108 IC 

147 In Kanto Mohan MuHicfe v J C Galstaun 51 CL] 283 
Rankin CJ observed chat the Court has a right and duty to 
go behind any account stated or covenant or judgment and m 
the interest of other creditors get the real character of the 
transaction It does not mean that if a person has lent one lac 
of rupees upon a promise to pay two lacs he is a person who can 
only prove for one lac in insolvency The correct figure at which 
the proof should be admitted is the figure which would be due 
according to the term of the real bargain between the parties 
that is to say the term that although one lac only was advanced 
the insolvent was to be liable to repay a sum of two lacs with 
interest For purposes of dividend however a different figure has 
to be computed ii? the figure of one lac with interest at 6 per 
cent per annum to the date of adjudication The judgment of 
the Insolvency Court declaring a person as creditor o? the m 
solvent does not confer any legal character on him within the 
meaning of section 41 of the Evidence Act and hence the declara 
non does not operate as a judgment m rem In ihe Matter of P C 
Venkaramanayya Pantulu 54 Mad 601 61 MLJ 229 131 IC 

817 1931 AIR (M)441 In summary administration it is iin 
necessary to frame a schedule of rreditors (Vide sec 74 infra) 

Framing of the schedule by the Receiver 

The Court has no jurisdiction to delegate to the Receiver the 
function of framing the schedule of creditors unless the Receiver 
has been specially empowered by the High Court in that behalf 
under cl (b) sub-sec (1) of section 80 of this Act 

Proviso to sub sec (1), Debts which are to be excluded 
from the schedule 

The schedule is framed of creditors whose bebts are provable in 
bankruptcy under sec 34 of the Act Debts the value of which is 
incapable of being fairly estimated and demands m the nature 
of unliquidated damages arising otherwise than by reason of a 
contract or a breach of trust are not provable under the Act Save 
as above all debts and liabilities present or future certain or 
contingent to which the debtor is subject when he is adjudged 
an insolvent or to which he may become subject before his discharj,e 
by reason of any obligation incurred before the date of such 
adjudication shall be deemed to be debts provable under the 
Act No one is entitled to be entered in the schedule of cred tors 
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frimcd under this section if his debt js incapable of bemp fairly 
estimated, as for example, deferred dower debt which is payable 
onl> on the termination of the marriage b> death or dnorce It 
is not possible to sa^ w hether the husband ill or will not dnorce 
hts wife or whether he will or will not predecease his wife , nor 
IS It possible to say at what date the husband would predecease 
or dnorce his wife if either of those two contingencies did take 
place. Accordinplv it i< not possible for the Insolvency Court 
to estimate what would be the present value of a deferred dower- 
debt of Rs 5 000 which was to be paid if either of those two 
contingencies took place Deferred dower debt is thus incapable 
of being fairly estimated and therefore should not be entered m the 
schedule of creditors under proviso to sub sec (I) of sec 33,’ 
Stighra Bibi V Gaja Prasad, 52 All 560 1930 AL] 1038 123 I C 

754 1930 A I R (All ) 580 

Schedule of creditors. 

No one can be regarded as creditor for the purpose of distribu- 
tion until his name is admitted to the schedule or until he establis- 
hes It there, In the matter of Chimilal Osual, 29 Cal 503 The 
Insolvency Court has the same power as the ordinary Civil Court 
to correct mistakes on questiont of fact but it has no jurisdiction 
to entertain an anpheatton under this section when the creditor 
has exhausted all his remedies. Ram Chamfer Sarup v Mozahar 
Hussair 1 UPLR 69 51 Ind Cas 55 Assignee of debt due 
by insolvent is entitled to be placed on schedule of creditors 
irrespective of whether there is consideration for assignment or 
not Bihan Ul v Abdul Khahq 199 I C 496 1930 AIR (L) 235 
Creditors whose names are already in the schedule prepared under 
sec 24 (now sec 33), arc entitled to be heard before the debt of a 
creditor who comes in at the last minute under section 4 (3) [now 
sec 33 (3)] IS entered in the schedule Allahabad Bank v MitWidhar, 
34 All 442 9 ALJ 577 

It IS open to any creditor to challenge the validity of a debt set 
up by another creditor and if he does so the Judge is bound to 
' ” the insolvency procee- 

to his remedy by suit, 
der the Civil Procedure 
Code discharge of the insolvent was not discharge of the debts 
of the creditor who failed to have his name entered There was 
no limitation t i . t i prove 

their claims properiv 

paid out to nt to tne 

' ’ ’ ’ ’ ’ ’ V Miiuia 11 Mad 1 . Haropriya \ 

hrafuddtn \ Bepin Behan, 30 C 
in 19 A \V N 45 . Ama'h' i , 
Cnrset;i, 9 Bom LR 466 The scheduling of the decree 
the effect of superseding it or creating -mother decretal ri> 
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addition to or independent of It and did not make the suit, which 
was founded on a new and different cause of action against persons 
who were not parties to the decree, unmaintainable Abdul Rahman 
V Behan Piirj, 10 All 194 

Amendment of the schedule. f 

The Recen er is a proper party to any matters arising between 
the creditors and third parties In such cases, the Receiver does, 
u ithout doubt, properly represent the whole body of creditors, 
but this proposition is clearly inapplicable to a case of a dispute 
among the creditors themselves, where the interests of some of 
the creditors are adverse to the interests of others In such matters 
the Receiver is not a proper party, but the creditors concerned are 
the proper pirties Hence if any creditor wishes to have any 
amendment made of the schedule as framed by the Court under sec 
33 he must of course, cause notice to issue to all the other creditors 
who would thereby be affected and their objections be heard before 
any alteration or amendment of the schedule can be ordered by the 
Court and in in application or appeal m connection with this the 
Receiver IS not a necessary party. Mg Pe Yeik v Potter, 1934 AIR 
(R ) 112 The amendment of the schedule by substitution of an 
assignee of a creditor of the insolvent after service of notice to all 
other creditors including the assignor operates as re /itdicata against 
the claim of any person subsequently claiming through the assignor, 
Goirndnstiomi Pii/cii V Sit arama Rao, 39 L W 486 

Effect of framing the schedule. 

Under the provisions of sec 352 of the Civil Procedure Code 
1882, the framing of a schedule was deemed ro be a decree in 
favour of each of the creditors for their respective debts “If a 
schedule had been framed as directed by sec 352 and the appellant’s 
name entered therein as a creditor together with the debt due to 
him the declaration of insolvency made under sec 351 would 
operate is a decree regirdmg the debt The apparent intention 
suggested by sec 352 is that there must be a schedule, and that the 
declaration of insolvency and the insertion of a specific debt, its 
amount, and of the creditor's name in the schedule are together to 
have the operation of a decree as regards that debt The said 
secnon 352 , CPC and other sections of Ch XX of the CPC 
1882 hav'c been repealed by Act III of 1907 and sec 352 re enacted 
m sec 24 of Act lU of 1907 and m sec 33 of Act V of 1920 without 
the clause ‘and the declaration under sec 351 shall be deemed to be 
a decree in favour of such creditors m respect of their said respective 
debts ’ And under sec 78, m'rti it has been provided that a 

’ ’ " Arunachala 

. ■■ >4 PR 1907. 

66 

n suit and to 

obtain a decree, for his right of suit was a necessary incident of the 
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obliRition created m hl5f^^ou^ h\ the bond in execution This 
ripht having accrued once it must be taken to subsist unless it is 
either satisfied or exhausted hv use or barred by limitation or 
becomes extinct b> operation of law The section imposes a duty 
upon the creditors and upon the Court an 1 the proper construction 
to be placed upon It IS that the creditors must prove their debts 
Although a duty is imposed upon the Court still under the proces 
sual law It is the party likely to benefit by its performance to see 
that it IS performed Unlcr the CPC an unschedulevl creditor 
could execute his decree against the insolvent after the in«olvent 
was discharged Haropriya Debyu v Sfutma C/iurun Sea 16 Cal 
392 or he may at anytime before the dischirge of the insolvent 
tender proof of his debt and apply to the Court for an order direct 
ing his name to be entered in the schcdul"' [«ec 33 (3)] A creditor 
who does not have his debt scheduled is not precluded from 
enforcing his claim against the insolvent after hts discharge A 
only on the scheduled creditors Firm 
rm of Virtfiandis 76 Ind Cas 250 
harge releases from all provable debts 
whether entered m the schedule or not while composition binds 
consenting parties only fCfialiliil K<i/i<rman v Ram Sanij 8 LL] 
286 28 PL R 400 (1926) A I R (L ) 489 See also sec 44 (2) 

Sub sec (3) Limitation for Proof of debt m 
Insolvency proceedings 

The Insolvency Act is a complete code and prescribes its own 
period of limitation and the provisions of the Limitation Act 
“ ' ' r It No period of limitation 

Insolvency Act for application 
hcdule of creditors and such 
matters were consequently left to the discretion of the Court Jan 
Bihatlurv The Baili^ o/ the Dislrict Court o/ Toiingoo 5 R 384 104 

IC 816 (1927) AIR (Rang) 263 In Snasiibraman a Pillai v 
Theethiappa Pdlfli 47 Mad 120 45 MLJ 166 1923 MWN 895 
' 24 (3) of Act III of 1907 [now 

e bound to tender proof of his 
ohcit The Court held I am 
as rendering it obligatory upon 
a creditor to tender proof before the discharge of the insolvent 
Under sec 44 (now sec 41) a debtor may at any time after the 
order of adjudication apply for an order of discharge There is 
nothing m the Act to prev ent an order of discharge being passed 
at a very early date after the order of adjudication and it «eems 
to be inconsistent with the scheme of the Act to hold that a 
creditor who does not prove his debt before an order of dischargy 
is deprived altogether of hts remedy The law of insolvency 
allows proofs of debts at any time during the administration «o 
long as there are assets to be distributed ^ 
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Discharge means final discharge. 

So also in Arjun Das v Mdrchia Telini 1936 AIR (C) 434 it 
has been held that there la no express period of limitation for a 
creditor, whose debt is provable in insolvency proceedings Co prove 
his debt A debt is to be proved ordinarily before any dividend 
IS declared That is necessary m order that the officer of the 
Court administering the insolvent s estate may hav e in his possession 
materials which will enable him to make a pro raus and equitable 
distribution of the assets Tlie provisions of s 33 (3) are directory 
and a creditor can come on the schedule of creditors as long as 
there are any assets available for distribution amongst the creditors 
and till the final dividends are distributed and till the adminis 
tration is complete The same principle finds support in s 64 
for that section requires a receiver before declaring a final dividend, 
to serve notices in the manner prescribed to persons whose claims 
to be creditors have been notified but not proved and if such 
persons come and prove their claims vvithm the time limited by 
the notice they will be entitled to a share in the final distribution 
The time of the discharge of an insolvent has no relation to and 
can have no relation in any case to the time for declaring the 
final dividend 

The discharge contemplated by sec 33 (3) is the final discharge 
and not a conditional discharge of the insolvent The effect of a 
conditional discharge is not to terminate the insolvency proceedings 
The conditional discharge does not debar a creditor from proving 
hts debt in insolvency A creditor is entitled to render proof of 
his debt at any time during the administration so long as there 
were assets to be distributed and no injustice is done to thi^ 
parties Babii Lai Sahii v Krishna Prosad 4 Pat 128 85 Ind Cas 
543 Nazar Khan Kabuli v JJS Barracloiigh 41 CWN 221 
167 I C 211 1936 AIR (C) 807 The words of the section 33 
(2) are sufficiently wide to include a person who has already proved 
one or more debts, but wishes to prove a further debt which for 
some reason or other he has omitted Golcul ChimdeT v Radha 
Cobinda, 44 CLJ 108 97 1 C 1124 (1926) AIR (C) 1210 

S 33(3) of the Provincial Insolvency Act prcv ents a creditor from 
proving his debt after the insolvent has been Riven a final discharge 
S 63 of the Act allows a creditor to prove his debt at any time 
as long as there is money in the hands of the receiver But this 
_t - i ^ cieduois rntcr je anil does 

“at any time before the discharge 
he Act The Bank of Cheitinad Ltd 


Appeal. 

An nppeal lies under sec 75 (2), Schedule 1 against orders 
regnrding entries m the schedule 
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34. (i) Debts which have been excluded from 
the schedule on the ground that 
Debu^prowbie under mcspablc of being 

fairly estimated and demands in 
the nature of unliquidated damages arising otherwise than 
by reason of a contract or a breach of trust shall not be 
provable under this Act 

( 2 ) Save as provided by sub-section (i), all debts and 
liabilities, present or future, certain or contingent, to 
which the debtor is subject when he is adjudged an 
insolvent, or to which he may become subject before his 
discharge by reason of any obligation incurred before the 
date of such adjudication, shall be deemed to be debts 
provable under this Act 

Review. 

This section corresponds to sec 46 (3) of the Presidency Towns 
Insolvency Act III of 1909 and is mainly section 28 of Act IIL 
of 1907 and defines the debts that are provable in bankruptcy 
Section 30 of the Bankruptcy Act, 1914, lays down 

(1) Demands in the nature of unliquidated damages arising 

otherwise than by reason of a contract, promise, or 
breach of trust shall not be provable in bankruptcy 

(2) A person having notice of any act of bankruptcy available 

against the debtor shall not prove under the order for 
any debt or liability contracted by the debtor sub- 
sequently to the date of his so having notice 

(3) Save as aforesaid, all debts and liabilities present or 

future certain or contingent, to which the debtor is 
subject at the date of the receiving order, or to which 
he may become subject before his discharge by reason 
of any obligation incurred before the date of the 
receiving order, shall be deemed to be debts provalale 
in bankruptcy 

Debts to be provable, must be subsisting. 

With certain exceptions the debt provable in bankruptcy 
include all debts and liabilities, present and future, certain 
and contingent, to which the debtor is subject at the date 
of the receumg order , or to which he may become subject before 
his discharge by reason of obligations incurred before the date of'* 
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the recening order E\paTte Stone (1873) 8 Ch App 914 The 
term liability includes any compensation for «ork done any obliga 
tion or possibility of an obh|;ation to pay money or money s uorth 
on the breach of any express or implied conxenant contract agree- 
ment or undertaking w hether the breach does or does not occur or 
whether it is or likely to occur or capable of occurring before the 
discharge of the debtor Generally it includes any express or im 
plied engagement agreement or undertaking resulting m or capable 
of resulting in an obligation to pay money or money s worth 
whether the payment IS as respects amounts fixed or unliquidated 
as respects time present or future certain or contingent as to 
valuation capable of being ascertained by fixed rules or is a matter 
of opinion tide sec 37 Banlcruptc^ Act i88j To be a provable 
debt according to the definition of sec 34 it mu«t be a debt to 
which he has become subject by reason of an obligation incurred 
before the date of his adjudication as an insolvent The words 
obligation incurred refer to an obligation incurred by the msol 
vent himself Keshoram v GoiinS Bam 11923) A I R (Nag) 14"^ 

The rule contained in sec 34 as regards debts provable under the 
Act IS consistent with the rule deducible from English cases AH 
debts to which the debtor is subject when he is adjudged an insol 
vent are debts provale under the Act Under the section therefore 
It must be debt ro which the debtor was subject on the date of 
adjudication If the debt was then subsisting it is provable in 
insolvency Suambramanifl Pilfai v T/ieetfiiappa Pd/ai 45 ML] 166 
1923 MNVN 895 The language of s 34 (2) is very wide and compre 
pensive Where a customer deposits money w ith a firm from time to 
nme for making purchases and a certain amount is found due to 
him from the firm before adjudication the amount is a debt 
provable under the Act within the meaning of s 34 and as such a 
suit for the recovery of the amount is barred by the provi'ions of* 
28 (2) if no leave of the Court is obtained for its commencement 
fFirm^ Can^a Dm Gur Petshad v Jagmohan Singh 1936 OWN 52 
160 I C 229 I936 0L.R 53 1936 A 1 R (O ) 236 In Mahes/iuuri 
BroiHers V Liqitidaior Indra Sugar Works ILR (I93S) All S96 
certain persons were appointed as selling agents of i su^ar compmy 
and by agreement they mad- a secunry d-posit of Rs 50 000 with 
the company It was agreed that the money was to carry interest 
at 5 p r cent per annum it has to be returned on the expiry of the 
period of appointment TTiere was no agreement that the money 
was to b“ kept apart or treated as a separate fund by the company 
on th- other hand It vv as paid into the account of the company 
with the company s Bank and was used as the money of the com 
pany per carrying on the business It was also agreed that the 
amount of security money will be the second charge on the 
maclunary and the goods of the company It was held that no 
fiduciary rthcionship was created between the parries and the 
money waa not m«t money m the hands of the company the onh 
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relationship bet^\een the parties with respect to the money was that 
of creditor and debtor and so when the company went into liqui- 
dation these persons ranked onl> as ordinary creditors of the com- 
pany and were not entitled to any preferential or special treatment 
in respect of the monc> The charge created w as clearly a floating 
charge and as such required registration according to section 109 
(C) of the Companies Act, 1913 for its \alidity Annuities 
for life are debts pro\ able, Exparie Jackson, 20 W R 1023 A claim 
for maintenance or residence is capable of valuation as much as an 
annuity which IS admittedly provable m insolvency, Ml Champa 
\ Oj^ifll Recciier, Karacht, 15 Lah 9 1933 AIR (Lah ) 901 

It should be noted that there is a clear distinction between order 
for alimony and decrees for maintenance Orders granting alimony 
are always subject to modification and change When a decree has 
been passed awarding maintenance that decree ordinarily remains 
immutable and although the judgment-debtor may take separate 
proceedings to have it modified it can never be modified retros 
pectively as the order for alimony can The result is that at any 
moment a wife who IS a decree holder under a decree of this kind 
can come to the Insolvency Court and say that her husbind is mdeb 
ted to her in a fixed sum and that therefore S 34 (1) which says 
that a debt is not provable m insolvency because the debt is incapa 
ble of being fairly estimated can not possibly apply to a claim of this 
kind Hambabeebi Ammal v Sved Munurdeen Stiliib, 1939 A I R (M) 
183 Unliquidated damages arising out of breach of contract are 
debts provable, In Re Omerto Lai Dau, 13 B L R App 2 So forward 
contracts being demands m the nature of unliquidated damages are 
claims provable under the Act and they are also provable as contin- 
gent debts, In Re Moosan Lotia, 15 Ind Ca« 825 5 S L R 249 , 

In the application of Dnolan Doss to declare the firm of Walbdas 
HokiTam insoUents, 56 Ind Cas 158 So also contingent liability of 
a surety who has not been called upon to pay or has not in fact 
paid is a provable debt, In Re Fame. (1897) I QB 122, In Re 
Blackpool Motor Co Ld (1901) 1 Ch 77 Money held m deposit 
with a bank is debt provable, Karutr Deii v Surasati, 9 P R 1908 , 
Oj?icial Assignee, Madras v G Smith, 32 Mad 68 But money held 
in suspense is trust and not a debt provable, Oj^cial Assignee, Madras 
V D Rajam Aiyar, 36 Mad 499 Where there is a tripartite agree- 
ment whereby a third person pays the creditor of the debtor 
the third person is entitled to prove, Sita Ram \ Kartar Singh 34 
P L R 477 . 146 I C 239 1933 A I R (Lah ) 416 

Debts incurred after adjudication not provable. 

It IS an ordinary rule of construction that a statements in a 
statute or a section should be interpreted according to its natural 
meaning As s 34 stands there is nothing to show that it is to ’ 
read \\ ith s 28 (7) and the doctrine of relation back is not to 
imported into s 34 Accordingly a debt contracted by an 
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between the date of the presentation of an application for his ad- 
ludication and the date of the order of adjudication is provable 
in insolvency. Venkatachalam Chett^ar v. Collector, Bassein 167 I.C. 
493 ; 1937 A.I R. (R ) 50 

By implication sec. 34 lays down that if the debt is incurred 
after adjudication, it is not provable under the Act and the creditor 
is remitted to his ordinary remedy, KuUa v Agha Sulim, 2 O.W.N 
659 . 89 I.C 923 . (1923) A I.R (O ) 668 Under sec 34 of the Act, 
the debt to be provable must accrue before adjudication, but if it 
accrues after adjudication and before discharge, it is provable only 
if the obligation giving rise to the debt was incurred before adjudica- 
tion. T/ie O^cinl Trustee of Bengal \ fCissen Copal Beliani, 51 CL.J. 
392 • 34 C W.N. 751. A debt contracted after the presentation of 
the petition m insolvency bur before the order of adjudication is 
provable m insohency under sec 34 (2) No suit to recover the 
debt can, therefore, he before the discharge of the insolvent without 
leave obtained under sec 28 (2). After discharge such a suit is barred 
under sec. 44 of the Act, Jamshedji v Peszon/i, 34 Bom L R. 980. 
In a suit for partition brought by a co-sharer against other co-sharers, 
one of them was adjudged insolvent during the pendency of the 
partition suit and after his adjudication the decree in the partition 
suit was passed against the defendants with costs The plaintiff then 
filed a suit against the Official Receiver in insolvency claiming half 
the amount of costs which he had paid It was contended on be- 
half of the defendant that the suit could not he as no leave was 
obtained from the Court to file the suit. It was held that the suit 
being one for partition the debtor was under no obligation contin- 
gent or otherwise towards the plaintiff before decree in partition 
suit. The obligation arose when the order for costs was made m 
the decree in the partition suit subsequent to the adjudication of 
the debtor as insolvent. The amount of costs was not therefore a 
debt provable in insolvency within the meaning of s 34 (2) of the 
Act. No leave of the Court was necessary to file suit for recovery 
of such costs before the institution of the suit as required by s 28 
(2) of the Act. Mareddi Scs/iireddi v. 0^c.ai Receiver, 1937-2 MLJ. 
29; 1937 M.W.N. 834 ; 46 LW. 719. 172 I C. 251 • 1937 A.I.R. 
(M.) 725. 

The transferee of immovable property paying off a debt charged 
on that property which the transferor was bound to pay becomes 
a creditor to the insolvent estate of the transferor and his debt can 
* ‘ ’ S/wum Sunder Lai, 7 O.W.N. 

■ ' ' transfer by way of sale by the 

ider sec. 53 but it is found that 
• ■ ards the satisfaction of a prior 

. ■ • • * wed to prove m insolvency as 

■ ■ ■ ■ . the prior debt discharged by 

him. Amir Chand v. Monohar Lai, 34 P.L R. 127 : 141 I C. 336 : 1933 
Ar.R.(L)211. 



b. 34) 


DEBTS PROVABLE IN INSOLVENCY 


363 


Debts to be Provable must be personal. 

In the absence of a persona! decree under s 52 (2) C P. Code 
apainst a person as the Icfial representative of a deceased debtor, 
such legal representative cannot be adjudicated as an insolvent 
under the Provincial Insolvency Act in respect of that decree debt 
But where he is adjudicated an insolvent at the instance of a credi- 
tor, the debts due under the decree obtained against him as legal 
representative becomes a debt provable in insolvency under s 34 
(2) of the Act Official Receiver TmneteHy v Krishna Pillai, 1935 
W.N 910 42 L\V 707 69ML.J 818 159 IC 88 1935 AIR 
(M) 1058 

Joint-debts provable. 

Where a member of joint Hindu family has been declared in- 
solvent the Insolvency Court alone has jurisdiction in the matter of 
a debt due by him jointly with other members of the family Such 
a debt musi be proved under sec 28 (now sec 34) It cannot be 
split up as to render a suit competent for the recovery of a moiety 
of the debt from the non insolvent members of the family m ordi- 
nary course, Viciwl v Ramchandra, 72 Ind Cas 327 

But bankruptcy being essentially n proceeding in personam, only 
the personal debts due by the insolvent can be proved therein So 
a creditor could claim no priority over other creditors in respect of 
the joint-debts of the father and the son in the son’s insolvency 
But where a creditor had sued the insolvent under sec 52 (2), C P 
C and made him personally liable for the debts of his father to the 
extent of the father’s estate that had come into his hands and had 
been disposed of by him, then he could have proved in respect of 
his liability m the son’s insolvency, P A A Cfiettvar Firm \ T R 
M. Chettyar Firm, 12 Rang 602 

Barred debts provable. 

In Shiiasufcramania Pillai v T/ieet/iippa Pidai, 47 Mad 120 45 
ML.) 166 1923 M \V N 895 75 1C 572 1924 AIR (Mad) 
163 the argument advanced was that a barred debt could not be 
proved in insolvency Venkatasuba Rao, J, held 'I shall say 
nothing in regard to the question as to whether the pendency of 
vnsolvencv ptoceedvtigs does ot does not save a debt ftonv the bar of 
limitation In the present case the debt is sought to be proved m the 
insolvency itself and no claim is based upon the debt m a separate 
proceeding Exparte Ross, 1 GI and Jameson’s Bankruptcy Cases, 
46, and 330, clearly held that in bankruptcy a debt did not become 
barred by lapse of time if it uus not barred at t/ie commencement of 
the bankruptcy The same view was taken in Exparte Lancaster Bank- 
ing Corporation, In re Westby, (1878) 10 Ch D 776 A very 
statement of the principle is contained m the following passage 
the judgment of Bacon, C J, in that case, ‘when a banki 
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ensues, there is an end to the operation of that statute with reference 
to debtor and creditor The debtor’s rights are established in 
the bankruptcy, and the Statute of Limitation has no application 
at all to such a case, or to the principles by which it is governed ’ 
The authority of these decisions has not, in the slightest degree, 
been shaken by Benson, J , in In re Bouer v C/ietujned, (1914) 2 Ch. 
68. On the contrary, the judgment in it. while holding that the 
pendency of the bankruptcy proceedings did not save a claim made 
in the Courts of an admmKtration suit from being barred by the 
Statute of Limitation carefully distinguished Exparte Ross and othei 
cases similar to it, as being cases where the proof was in the bank- 
ruptcy Itself. There can be no doubt that in bankruptcy a debt does 
not become barred by lapse of time if It uas not barred at the commence' 
merit o/ the banlcniptcy but this is so, only in the bankruptcy Any debt 
under the Provincial Insolvency Act whose recovery was not barred 
by limitation on the date of adjudication of the debtor as an insolvent 
can be proved m insolvency at any time even after a conditional 
order of discharge and until a final order of discharge is made 
The facts that the debt is merged in a decree and more than 12 
years had elapsed before the application to prove the same was 
made, are immaterial, if the decree-debt was capable of execution 

( on the date of adjudication ” Debts which are within time on the 
date of the adjudication of the debtor as an insolvent can be proved 
in insolvency even though they be time-barred before they are 
actually proved, Damodar Das v Sheikh Hamid Rahaman, 98 I.C. 
74: (1926) A I R (0)62i. Sec 34 is governed by sec 28 (?)• So 

a creditor is entitled to prove his debt in the insolvency proceedings 
if the right to recover it subsists on the date of presentation of the 
application for insolvency even though it becomes time-barred by 
time the adjudication order is made, Nizam v Baburam , 14 Lah. 
730: 34 PLR 464 For purposes of sec 34(2) of the Provincial 
Insolvency Act. the material date IS, in view of s 28(7) of the Act 
as to “relation back,” the d'ttc of the presentation of the petition. 
And a debt which could have been enfoiced in a Court of law on 
the date of the presentation of the petition but the remedy by suit 
in respect of which had become barred by limitation before the 
date of the order of adjudication, was a debt provable under the 
Provincial Insolvency Act. Siibramanw Ayyar v Mecnakshisundaram 

Chetmr, I.LR. 1937 M 679; 1937 M W N. 57? . 45 LW. 565 
1937-1 MLJ 637 : 1937 A.IR (M) 577. 

Arrears of rent a provable debt. 

On the 26th August 1925 one T, as proprietor of a firm applied 
that the said firm might be adjudged insolvent One of the 
scheduled creditors was the Official Trustee of Bengal for the 
estate of one M, the landlord of the shop of the firm and Rs. 900 
was said to he due to him on account of rent for 3 months from 
May to July 1925 at the rate of Rs 300 a month. On the 28th 
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August 1925 an mtaim Receiver was appointed but he was not 
directed to take possession of the estate of the insolvent On 
the 9th December 1925 the Official Trustee in a petition before 
the Court brought to its notice of the above dues and that since 
the appointment of interim Receiver tents nt the rate of Rs 300 
per month was accumulating and he prayed for payment of the 
enure amount at the latc up to December and further prayed 
that the premises might be vacated On the 16th April 1926 
he made another petition claiming the entire rent up to date 
and made similar prayers as before On the 9th July 1926 the 
Court ordered him to wait till the order of adjudication was 
passed and the interim Receiver was appointed Receiver after 
adjudication and he came into possession of the insolvent s 
property in the eye of the law On the 12th March 1927 the 
said creditor made a petition similar to previous ones and sought 
for premission to sue the Receiver On the 3rd September the 
Court ordered notices to be given to the Official Trustee that 
the premises would be vacated by the end of the month In the 
meantime the insolvents properties were sold and the Official 
Trustee applied for payment of his entire dues out of the same 
It was held that m this case there was no such antecedent obligation 
which accrued for the liability to pay rent for the period after 
the adjudication and the debt in respect of such rent is not a proiable 
debt and that under the circumstances of the case the amount of 
rent due to the Official Trustee for the period from 17th August 
1926 to 30th September 1927 will be treated as exf>enses Oj 
administration or otherwise’ within the meaning of sec 61 (3) and 
will be given prioricy while the rent due to him from 1st May 
1925 to the 16ch August 1926 will rank as a debt provable under 
the law and m respect of which the landlord will rank pan passu 
with the other creditors who may have proved the debts The 
Official Trustee Bengal v fCissen Gopai Be/iani 57 C 1210 51 CLJ 
392 34 CWN 751 1930 AIR (C) 459 When the Official 

Receiver realises rent of the property of the insolvent from the 
period subsequent fo his adjudication such arrears of rent do not 
amount to provable debt under s 34 of the Act The Official 
Receiver cannot claim such amount for the purpose of distribution 
amongst the creditors of the insolvent Sundur Das v Official 
Recener 1937 A I R (L) 790 

Obligation incurred before the date of adjudication 

In order that a debt should be provable it must appear that 
the insolvent was subject to such debt or liability at any time before 
his discharge by reason of any obligation incurred before the date of 
adyudicution The debt or the liability would not be provable if 
the debtor becomes subject to it after his discharge or if he becomes 
subject to It by reason of any obligation incurred after the date 
of the order of adjudication Giistosp \ Bfuigiandas 55 Bom 649,'^ 
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134 IC 1161 1931 AIR (B) 554 The “date of adjudication’ 

m sec 28 of the Provincial Insolvency Act means the date on vvhich 
the adjudication is actuaHy made and not the date of he 
presentation of the petition on which the adjudication is made 
A cteditor is, therefore not debarred from proving a debt incurred 
by the insolvent subsequent to the date of the presentation of tha 
petition but prior to the date of adjudication, Chetti v. Ba Tin 
13 Bur LT 117 blind Cas 640, Jamskedji v Testonji, 34 Bom 
L R 980 In order that a particular debt contracted after the 
order of adjudication may be a debt provable in insolvency 
proceedings, the debt should have existed at the date of order of 
discharge or if contracted subsequent thereto it should have been 
based on a liability existing at the time of adjudication, Sisriim v 
Ram Chander Mai. 52 All 439 1930 ALJ 350 126 IC 252 
1930 AIR (All ) 104 Under sec 34 (2) the date of adjudication 
is the point with reference to which it should be determined 
whether the recovery of a debt is barred by time or not When 
a debt is held to be provable within the meaning of the foregoing 
section It IS still open to the Court to reject the application for 
entering the name of the creditor m the schedule on grounds 
other than that of the debt being barred by limitation I/az Husain 
V Lachman Das, 75 Ind Cas 790 (1924) A I R (Oiidh) 351 

Private arrangement. 

After being adjudicated insolvents the appellants proposed a 
scheme for composition which was rejected by the District Judge 
They subsequently represented to the Court that a majority of the 
creditors had accepted half their respective dues m full satisfaction 
of their claims as suggested m the scheme for composition These 
creditors subsequently filed petitions m Court stating that they had 
been induced by false and fraudulent misrepresentations of the 
insolvents to accept from them half of the principal sums due to 
them and prayed that on payment by them into Court of the said 
sums they should be permitted to prove their claims it was held 
‘ that in view of the provisions of sections 28 and 38, (now secs 34 
and 55) these transactions could not be recognised in insolvency 
proceedings and the petitioning creditors were entitled to prove 
their claims as they stood on the date of adjudication,’ B^harila! 
Silcjar V Harstikhdas Chakmall 25CWN 137 A private arrange 
ment, by the laws of England, le , the Deeds of Arrangement Act, 
1914 by which the creditor consents to be paid by the debtor in'! 
certain manner, without being entitled to bring any action against 
the debtor In respect of the scheduled debts, is toid, unless 
registered, and its terms are not binding upon rhe creditor Pollock 
M R , in delivering the judgment of the Court of Appeal, observed 
’ It IS said to be estopped and for rhatpuipose one must find that 
there has been some representation made by some person to another 
with the intention and with the result of inducing the person to 
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^\homthc representation was made to act on the faith of that 
representation and to alter his position to his detriment- Arc 
these features present in this case? The appellant agreed to an 
assent to a void deed, but the assent becomes equally with the deed 
a nullity,” In Re. A Bankruptcy notice, (1924) 2 Ch D 76. 

Future and contingent liabilities are provable. 

There is a very wide scope given to debts and liabilities 
provable under the Act m cl. (2) of sec. 34 They include debts 
and liabilities, present or future, certain or contingent. K was 
surety for payment of a debt due by G to D. G applies to be 
declared insolvent and in due course was discharged. D then 
sued K and obtained a decree against him. Afterwards K sued 
G for recovery of the amount which he was compelled to pay, 
but it was held that the order for discharge was a bar to the suit. 
The learned Judge in giving his judgment relied on the English 
decisioTi m Re *. Blackpool Motor C2ar Co., (1901) 1 Ch. 77 and 
said —"There is a very wide scope given to debts and liabilities 
provable under the Act m cl. (2) of sec 34. They include debts 
and liabilities, present or future, certain or contingent ” Cangadhar 
V. Kanai, I.L.R. 50 All. 606. Following this case it has been 
held m Sudhendra Mohan Bagchi v fChitish Chiinder Das Gupta, 
39 C.NV.N. 563 that when a debt of the insolvent related to a 
hundi given by the plaintiff, as a security to a Bank for a loan 
taken by the insolvent and on a suit being brought by the Bank, 
the plaintiff had undertaken to liquidate the debt by a series of 
instalments which had not yet been completed, but the plaintiff 
had not proved his liability m the insolvency proceedings, it was 
held (in an action brought against the defendant after his 
discharge) that the plaintiff’s claims, based on a revu'al of the 
old gurantee by the Pro note, was unenforceable inasmuch as the 
order of discharge of the defendant was a bar to any fresh suit. 
A liability in futurity Or even a contingent liability can be proved 
in insolvency 

Debts not provable. 

There are 3 classes of debts and liabilities which are not pro- 
vable in bankruptcy, ii?:, (1) demands in the nature of unliquidated 
damages uhich arise other>vise than by reason of contract, promise 
or breach of trust, (2) debts and liabilities contracted by the debtor 
with a creditor who has notice of an available act of bankruptcy, 
(3) contingent debts and liabilities which in the opinion of the 
Court are incapable of being fairly estimated, e g , alimony to be 
paid periodically, but which may not last and may be varied, 
Linton v. Linton, (1885) 16 QB.D. 239. A debt or liability incurred 
by an insolvent after the order of adjudication is not provable 
under the InsoKcncy Act. The jurisdiction of the Civil Court to 
entertain a suit m respect of such a debt or liability is not barred b 
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the provisions of the Insolvency Act so as to oust the jurisdiction 
which vests m the Civil Court to try all suits of a civil nature under 
sec 9 of the C P Code, Htra Lai v Tulsi Ram, 80 Ind Cas 946 
(1925) AIR (Nag) 77 The untaxed costs are not debts provable 
in bankruptcy because it was not a debt or liability, certain or con 
tingent, to which the debtor was subject at the date of the receiving 
order or to which he might become subject before his discharge by 
reason of any obligation incurred before that date, In Re Pitch/ord 
(1924) Ch D 260 

Besides the above there ate some other liabilities which though 
arising out of contract are not provable, and are, so, unaffected by 
an order of discharge eg a promise to marry a covenant not 
to molest, or to carry on a particular trade , also debts founded 
on an illegal consideration eg, stifling of a prosecution, Expane 
Thomas, 1 Atkmg 125 So also debts due for compromising or 
compounding criminal offences Exparie Elliott (1837) 2 Dea 179 
A gaming debt is not provable nor debts barred Isy limitation 
ExparK Dettdnj, (1808) 15 Ves 479 follow ed m Baranashi Koer v 
Bhxbadeb ChatterJee^ 34 C L] 169 The amount of deferred dowef 
IS not provable It was held in Mirta Ah v Qitadin Khanam, 21 
PLR 1919 50 Ind Cas 774 that it was not fair to suspend the 
discharge of the insolvent on account of an undetermined liability 
which might never arise and that the Court was not competent 
to make it a condition of the discharge of the insolvent that the 
insolvent should furnish security for the amount of the liability" 
See also Sughra Bibi v Gaya Prasad 52 All 5^ 1930 A L ] 1038 
123 I C 754 1930 AIR (All) 580 Obligations incurred after 
the date of adjudication arc not debts provable under the Act 
Ganga PcTshad v Fcda Ah, 48 Ind Cas 913 

Secured debts, not provable. 

Generally a secured creditor stands outside the bankruptcy He 
may rely upon the security and need not prove for ihe whole 
debt A. secured creditor who comes m under the insolvency has 
only three courses open to bim, tit , (1) that he may realise the 
security and then prove for the balance , (2) he may surrender the 
security and prove for the whole debt, and (3) he may state the 
whole valuation at which he has assessed the security and then 
prove for the balance after deducting the assessed value, Rajendra 
Chmvclm SarfeaT v Bipm Chandra Shaha Bhaumik 60 Cat 1298 37 
CWN 973 1934 AIR (C) 64 Where a mortgagor has been 

adjudged an insolvent with reference to certain debts which were 
provable m insolvency, the order of adjudication and the order 
of discharge do not and cannot prejudicially affect the legal rights 
of the creditor against the debtor m respect of debts which were not 
provable m insolvency The order of discharge cannot take away 
the stirurory right of the decree holder to apply for a decree under 
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Or 34, r 6, CPC, which right accrued subsequently, l^iaz Ahmad 
\ P/ml JCimuar, 54 All 428 1932 A LJ 237 138 IC 361 1932 

A I R (All ) 336 

For ot/»er debts not proiaWc iidc sec 44 and notes t/iercunder 
Enquiry into provable debt. 

To the ordinary rule that a matter decided by a decree cannot 
be re opened, there IS an exception in insolvency The InsoKency 
Court has the power to go behind a judgment and enquire into the 
consideration ev en for a judgment debt, and this although the 
judgment may have gone by default or by consent or being affirmed 
on appeal But the Court will not as a matter of course enquire 
into the validity of a judgment debt but only when there is evidence 
that the judgment has been obtained by fraud or collusion or that 
there has been some mtscamage of justice, Ali Ma/iomed v Deccan 
Match Manu/aemnng Co 34 Bom LR 411 138 I C 442 1932 
air (Bom) 253 


21 



Annulment of adjudication 
Analysis. 

There are four sections in the Provincial Insolvency Act under 
which annulment of adjudication may be ordered secs 35, 36, 39 
and 43 An examination of these will show that in a case under 
sec. 36, the state of insolvency is obviously not put an end to, nor 
do the insolvency proceedings cease, since these continue in another 
Court In cases under secs 35 and 39 the annulment is because 
the debts have been paid, cither tn full or because creditors have 
accepted part payment m full satisfaction In the case under sec. 43, 
the adjudication is annulled as a punishment because the debtor 
has not prosecuted his application for discharge It is clear that 
m cases under secs 35 and 39 the state of insolvency ceases because 
the debts have been paid so far as the insolvent can insure that 
result, and in the case of sec 43 it ceases because the debts have 
not been paid and the debtor is to blame foi not assisting payment 
Sec 43 (2) also clearly implies that the debtor’s protection has been 
taken away that he is again put in the stains quo ante the insolvency 
proceedings and he is again at the mercy of his creditors. Under 
sec 43, therefore, the annulment of .idjudication is evidently 
intended to put an end to the insolvency proceedings as a whole 
Sections 35 and 39 do not contain any provision similar 
to sec. 43 (2) and clearly the annulment of adjudication under 
those sections is not by way of punishment, Kamireddi Timmffp^ 
V Detasi Harpal, 56 MLJ 458 115 IC 815 (1929) AIR 

(M.) 157. 

35. Where, in the opinion of the Court, a debtor 
ought not to have been adjudged msolvenfi 
rower to anmii where It IS proved to the satisfaction of 

in’ofv«ne°" ** the Couft that the debts of the insolvent 
have been paid in full, the Court shall* 
on the application of the debtor, or of any other person 
interested, by order in writing, annul the adjudication 
and the Court may, of its otwi motion or on application made 
by the receiver or any creditor, annul any adjudication made 
on the petition of a debtor tiho tvas, by reason of the pro- 
visions of suh-section (Z) of section 10, not entitled to present 
such petition. 

Review, 

This IS section 29 (1) of the Bankruptcy Act, 1914 as amended 
by the Bankruptcy (Amendment) Act, 1926, section 42 (I) m 
Act in of 1907 and sectionZl (1) of the Presidency Toivnc In- 
solvency Act, 1909. 
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S.35] ANNULMENT OF ADJUDICATION 

Amendment. 

By section 5 of the Provincial Insolvency (Amendment) Act, 
XI of 1927, section 35 has been amended m the following terms — 

In section 35 of the same Act, after the words ‘annul the ad- 
judication’ the following words shall be added, namely “and 
the Coim may, of its outi motion or on afiphcation made by the receixer 
or any creditor, annul any adjudication made on the petition of a debtor 
uhouos, by reason of the proxistons of sub-section ( 2 ) of sec 10 , not 
entitled to present such petition ” 

By this amendment the provisions of the Provincial Insolvency 
Act are brought into line with the amendments made in the 
Presidency Towns Insolvency Act — Statement of Objects and Reasons 

Meaning of annulment. 

The only case in which the meaning of the word "annulled” 
appears to ha\ e been considered is Bailey v Johnson, LR (1872) 
7 Ex 263 In that case it was contended that sec 81 of the 
Bankruptcy Act under which the property of the debtor reverts 
to him upon annulment of the adjudication did not relate to a 
case where the order of adjudication was discharged on appeal but 
was confined to cases under secs 28 and 84, the only other sec- 
tions in the Act where the word * annulled” was used It was 
held by Cockburn, CJ ‘ It is quite clear that sec 81 of the 
Statute applies to the case of a bankrnprey being annulled by 
whatever means and is not limited in the manner suggested in 
the argument " Where an order has been made by a Court of 
competent mrisdiction and that order has been annulled on appeal 
in which the words ' set aside” and not the words "annulled 
were used, it makes no difference, Amar Smgh v The Imperial Bank 
of India, JuUunduT, 14Lah 426 34PLR 812, Baliramv Gopadosa 
1931 AIR (Nag) 109 To the same effect is the view taken by 
the Calcutta High Court m Cham Chandro Muhiin v Ramesh 
ChandraSiI, ILR (1937) IC 628 171 1C 280 1937 AIR (C) 
158 It has been held m that case that section 35 contemplates not 
only order of annulment under sections 35, 36, 39 and 43 of the 
Act but also annulment by appellate Court of order of adjudication 
on the ground that a debtor ought not to have been adjudged insol- 
vent and that the order of adjudication is invalid at its inception 
The word “annul” means “void in law” and the expression “annul- 
ment under the Act” means “annulment by virtue of the pov\ers 
conferred under the Act ’ The Act gives right of appeal to High 
Court against the order of adjudication and if the order is set 
aside in appeal bv High Court, it docs so under the Act There 
is no difference in the annulment order passed on setting aside the 
order of adjudication on appeal by High Court and in the annul- 
ment order under the other provisions of the Act, so far as lirtiita 
tion IS concerned 
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Rigb( to annul. 

The right to ha\ e the adjudication set aside is limited by the 
procedure prescribed by sec 35 In In re Hester Exp Hester, (l8S9) 
22QBD 632, Cave ], referring to the English Bankruptcy Act 
said ‘ I conceu e that the Act is intended to be a complete code of 
bankruptcy, and that the Judge is to set aside an adjudication only 
in those cases in v hich the Act authorues him to do so ’ These 
observations are equally true of the Provincial Insolvency Act It 
IS only when an appeal against an order of adjudication has been 
made under sec 75 (1), or secondly, on the application of a person 
interested’ under sec 35 that the Court has authority to set aside 
or annul an order of adjudication Where fhe Act laysdoun a 
definite procedure there is no room for having recourse to any 
other procedure, and a Court has no power to annul the adjudica 
tion simply on a plea raised by way of objection to in application 
to set aside a transfer of property by an insolvent under sec 53 or 
54, Perinmniol v Ojfficial Recener, Coimbatw 1930 M W N 651 Both 
under the Presidency Towns Insolvency Act and the Provincial 
Insolvency Act the discretion of the C * ” ’ - 

cannot be limited except m manner p 
Kni^us Gazt v Munwi indemnity a 

CLJ 545 The order of annulment made by the District Judge 
in the absence of a prayer to that effect by either party is illegal 
and constitutes and error ’ '' rd and an 

application for review u ntamable, 

China Venkatappayya, v Pi 

Notice before annulment 

Action under sec 35 can ordinarily be taken on an application 
made by the OSiaa} Receiver or by the creditors md on proof of 
circumstances specified in that section and the attention of the 
insolvent must be dravvn to the facts alleged against him by nonce 
or otherwise so that he may be able to meet them Dola Ram v 
Pnrmn Nond Mul ChunJ, 1932 AIR (L) 659 

Conditions for annulment under section 35 

There are two conditions under this section which must be 
fulfilled before an adjudication can be annulled First that the 
Court must come to the conclusion that the debtor ought not to 
have been adjudged an insolvent. Secondly when iris proved to 
the satisfaction of the Court that the debts have been paid in full 
1. Ought not to have been adjudged insolvent. 

The natural meaning of the words in the first condition is that 
on the facts as existing at the time of adjudication, an adjudication 
could not have been made but it does not apply to any subsequent 
misconduct on the part of the insolvent leading to the annulment 
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of adjudication An adjudication cannot be annulled on the follou 
mg grounds — (1) that an insoKent could pay his debts in full out 
of his assets (2) that a part of the property is subject to the Aliena 
tion of Land Act XII of 1900 (3) that the debtor has not given 
produce of his land to the Kecei\er Jam khan \ Dehi Dim 77 
PWR 1915 29 Ind Cass 888 152 PLR 1915 In order to 
obtain an order for annulment it must be shown that the order of 
adjudication ought not to have been made If on the materials 
before the Court at the time the order of adjudication uas passed 
it IS clear that the Court had no jurisdiction to pass the order of 
adjudication s 35 clearly empowers the Court to annul the adjudica 
non in revision though the Provincial Insolvency Act does not 
confer upon this Court the Wide powers given by s 8 Presidency 
Towns Insolvency Act w hich allows the Court to review rescind 
or vary any order made by it under its insolvency jurisdiction 
Kumarappa Chettiar v Chidambaram Chetuar 48 M L W 239 1938 

M W N 844 1938 2 M L J 385 1938 AIR (M ) 898 In order to 
show that It must be proved that the act of tnsohency on tfhich the 
order uas based did not exist Karuthan Chettiar v Raman Chetty 24 
MLW 486 97 I C 590 (1926) A I R (M ) 1159 or the decree of 
the creditor by whom the judgment debtor was adjudged insolvent 
was a fraudulent and collustive decree void for want of con 
sideration KojaMohidnv Hashim fChan 158 1C 333 1935 A I R 
(R ) 276 

Where none of the circumstances mentioned m sec 42 (now 
sec 35) had been established the order of the Court annulling 
adjudication on the petition of the insolvent was erroneous and 
the fact that the Receiver bad been unable to satisfy the debts 
or that the opposing creditor had at one time consented to a 
composition or that all the creditors consented are not by them 
selves sufficient to justify the annulment The Court had to consi 
der not merely that what they have agreed to is for the benefit of 
the creditors but that the annulment would not be detnmental to 
’ ' Ganpat Ram 21 C W N 936 23 

Sfiama Cbaran Bose 18 CWN 
Id there is no room for contro 
versy that the order of annulment could not have been made under 
sec 41 {\) \t» the tat>e before ws the deb« of the Tnsolvent have 

not been paid in full nor has there been any composition or scheme 
approved by the Court consequently the order can be supported 
only if It IS established that the debtor should not have been 
adjudged insolvent The Court can only annul the order of ad 
judication under sec 21 of the Act (Presidency Towns Insolvency 
Act) if the Court is of opinion that the debtor ought not to have 
been adjudicated insolvent or It is proved to the satisfaction of the 
Court that the debts of the insolvent have been paid in full and 
in the laper case the debts mcludmg at least all debts 
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and properly proved in bankruptcy must have been fully paid m 
cash, In Re. Stcbrati Jan Mohomed, 38 Bom 200 

Annulment for abuse of the process of the Court. 

Where the proceedings are founded on a judgment, the Court 
of bankruptcy may enquire mto the validity of that judgment for 
any sufficient reason, such as, fraud , but the bankrupt cannot bring 
an action to set aside the judgment while the adjudication stands 
on the ground that the judgment was obtained by fraud or for any 
other ground, Boater v Pouer (1910) 2 K B 229 An order made 
under proceedings which are an abuse of the process of the Court 
or foreign to the purpose of the Bankruptcy Act should be annulled, 
Expane Painter, Re Painter, (1895) 1 QB 85, or an order made 
under a defective petition which has not been amended before the 
making of the receiving order or adjudication order, Exparte 
Coombes, (1887) 5 Ch App 979 or upon evidence stating that 
the debtor has absconded which turned out to be untrue, Re Bright, 
(1903) 1 KB 735, or where the debtor was dead at the time when 
the bankruptcy proceedings ivere taken against him Expane Keisel, 
(1882) 22 Cn D 436, or where a minor has been declared msol 
vent, Sannvasi v Ashutosk, 42 Cal 225 , Jagmohan Narain v. Girisfi 
Babtt, 42 All 515 58 Ind Cas 557. or where a lunatic has been 

declared insolvent, Penammal v The Offtctal Recener Coimbatore, 
1930 MWN 651, or where the Court had no mnsdiction , ot 
where there were no assets to be distributed , or where the object 
was to extort money “Where it appears that the petitioner’s 
object IS to bring the pressure of insolvency proceedings to bear 
upon a company in order to make It pay cheaply and expeditiously 
a heavy debt which it desires to dispute m the Civil Courts, it is 
one of the worst abuses to which the statute law upon companies 
could be perverted " TuIjrdiM / atUihhai v The B/inrat K/tand Cotwn 
Mills Co Ltd , 39 Bom 47 The Insolvency Court is entitled to go 
behind a judgment and will ordinarily exercise its discretion to do 
so when the judgment had been obtained by fraud or collusion, 
Hashim Khan v Koya Moideen Kaka, 145 I C 835 1933 AIR 
(R ) 268 

When adjudication is an abuse. 

The Court has power^to refuse or annul an adjudication order 
insolvency amounts to 
appellant debtors were 
tly they obtained their 
led 
sol' 
On 
as 
the 
in' 
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solvency there being no change m their circimutances, the debts and 
their creditors remaining the same It was held, that “the presenta- 
tion of the insolvency petition by the debtors on the 5th March, 
1915, under such circumstances was an abuse of the process of the 
Court and the adjudication order upon it must be annulled," Mal- 
chand \ Gopal Chandra Ghosal, 21 C W N 298 In Re Ballavchnnd 
Serou jee, 27 C W N 739, it vv as held follow ing Malchand \ Gopal 
Chandra, supra that the presentation of a second msolv ency petition 
by the debtors on the same facts and on the same materials upon 
w hich the first order of adjudication w as made u as an abuse of the 
process of the Court and a second adjudication order founded 
upon it must be annulled 

The cases of Malchand v Gopal Chandra and Jn Re Ballav Chand 
Scroujee are cases under the Presidency Towns Insolvency Act, 
1909 MooLerjee, ], in delivering the judgment m Malchand v 
Gopal Chandra observed “Under the law of England it is well 
settled that when the presentation of a petition is an abuse of the 
process of the Court, the Court may decline to make any order on 
It or may rescind the receiving order made on the petition This 
\ ' ' ' of In Re Betts (1901) 2 KB 

In Re Hancock, (1904) 1 QD 
and has been applied by all the 
as applicahle to the Provincial 
Insolvency Act in the case of Samiruddm v Kad»mo>ec 15 CWN 
244 12 CLJ 445 and has been recently accepted by two Full 

Benches, one of the Madras High Court and the other of the 
Allahabad High Court, in the cases of Ponniisuami Chetti v 
Nflrasimha Chetci, 25 M L J 545 and Triloki Noth v Badn Das, 36 
All 250 See also In Re Sabhapatty 21 Bom 297 We must take 
It then well settled that notwithstanding proof of the existence of 
the conditions mentioned in the statute the Court is not bound 
to pass an order of adjudication where the application constitutes 
an abuse of the process of the Court and it is the duty of the Court 
to have regard to this aspect of the matter when the question 
is raised " 

When adjudication is not an abuse 

If a debtor satisfies the conditions laid down by the Act for 
the presentanon of hts insolvency petxtton, ic cannot properly be 
said that he has abused the process of the Court because he had 
contracted debts m transactions on which he embarked without 
any capital and had no assets and his presentation of an insolvency 
petition was an abuse of the process of the Court and the petitioner 
ought never to have been adjudged insolvent wtthm the meaning 
of the section, Thana Vctayinlha Nadar v Siibramania Pillai 109 
1C 636 (1928) AIR (M) 609 Although ic is undo ’ 

open to the Court to consider whether the transfer of a ’ 
the insoK ent is v oldablc as against the Recciv er under 
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sions of sec 53, it is not open to the Court to annul the 
adjudication in respect of the matter alleged in reference to the 
decree, Ramlalv Mahadeo 3 Luck 323 SOWN 89 110 IC 

113 (1928) AIR (O ) 404 Undue preference to one creditor 

IS not a ground ’ ' • ’ ' ‘alchond 

V. Gopal Chiindr. ' which 

an adjudication c ntioned 

in sec 35, and the Court has no jurisdiction to annul the adjudi' 
cation of an insolvent on the ground that he was dishonest, in his 
dealings, that he was entering recklessly into transactions and 
incurring debts which he never hoped to repay, that he had 
destroyed his account books and that he realised the debts due to 
him, as none of these facts would have furnished a ground for 
dismissing the insolvency petition, Mohan Lai v Madhaia Prasad, 

53 All 476 131 1 C 35 1931 A I R (All ) 331 
II. Payment in full. 

Under the English Law ‘payment in full' means payment m cash 
to the amount of 20 shillings m the £, and the assent of the creditors 
to an annulment of the bankruptcy by having given to the bankrupt 
absolute release of their debts will not in itself be sufficient to 
entitle the bankrupt to have his bankruptcy annulled— sec. 35, 
Bankruptcy Act, r883 , Re GiH, (1888) 5 Morr 272 In Re Burnett, 
1 Mans 89, where W a fnend of the bankrupt in his behalf took an 
assigment of the debts of £1,500 for £140 and another friend on 
the like behalf paid W the full amount of the debts which were 
reassigned to the bankrupt, it was held not to be payment in full 
by the bankrupt See also Re fCent, (1905) 2 K.B 666 The words 
“payment in full" refer not merely to the payment of the creditors 
at the contract rate up to the dite of adjudication and the interest 
at the statutory rate of 6 per cent from the date of adjudication 
under sec 61 (6) but also to the payment of the higher rate, if any. 
stipulated for m the contract with the creditor from the date of 
adjudication to the date of payment as indicated in sec 48 (2), China 
Venkatarajuv Lakshmanasuamt, 1931 MWN 937 35 L W 143 
134 I C 169 1931 AIR (Mad) 729 A District Judge has no juris- 
diction to pass an order of annulment of adjudication under section 
35 until all debts due from the insolvent have been paid off. 
Bhagu an Singh V Chedi tail, 99 1C 277 Even an unconditional 
release by a creditor cannot amount to a payment in full of the debt 
within the meaning of sec 35 of Act V of 1920 Before this section 
can be availed of all the debts of the insoh ent must be discharged m 


an insolvent claimed annulment, under sec 35 on the ground 
that all debts have been discharged by his relations but it was found 
that some Interest was due to a creditor who has given complete 
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discharRc of his debts, It was held that the insoKent was entitled 
to an annulment, MuhAmmad Ibrahim \ Ram Chandra, 48 All 272 
24ALI 244 92 1 C 514 (1926) A I R (A ) 289 

Pn\ate arrangement with creditors. 

A private arrangement of the insolvent to pay 4 annas in the 
rupee in full satisfaction of the claims of his creditors, even though 
made with all the creditors is neither a payment m full nor a com- 
posmon within the meaning of the Act so as to entitle the insol- 
vent to an annulment of an order of adjudication, Bn/i Kessore Laul 
V Ojpcial Assignee, Mudras, 43 Mad 71 37 MLJ 244 “Where a 

person who has been adjudicated insolvent applies for the adjudica- 
tion to be annulled on the ground that his debts have been paid 
in full, the fact that such payments were not made through the 
Official Receiver is no justification for refusing to grant the annul- 
ment,” Pclayitdham Piflui v Oj^cial Receiter, Tinneielly, 26 ML.T. 
139 1919 M W N 622 50 Ind Cas 689 It was held also in 
Behan Si IcduT V HarsuWidas ChaJcmuI, 25 C W N 137 61 Ind Cas 
904, that a payment of annas eight m the rupee in full satisfaction 
of the claims of the creditors without the intervention of the 
Court or the Receiver after a scheme for composition has been 
rejected could not be recognised m insolvency proceedings 

Consent of creditors per sc no ground for annulment. 

The order for annulment of adjudication can be made only upon 
proof of the existence of one or more of the circumstances specified 
msec 35 The Court has no power to annul otherwise than in 
exercise of the authority vested m it by the statute It is perfectly 
plain that even under sec 39 of the Provincial Insolvency Act the 
consent of all the creditors is not by itself necessarily sufficient to 
justify an order of annulment In the case of In re Hestor, (1889) 
22 Q B D 632, Lord Esher, M R , said “The cases are clear that 
the Court is not bound by the consent of all the creditors Although 
the consent of all the creditors has been obtained, the Court will 
still consider whether what they have agreed to is for the benefit of 
the creditors as a whole The Court ha> gone still further, and I 
think rightly so, and has said that under the present Bankruptcy 
Acf, It wtR consider not only w/iccher what IS proposed is for the 
benefit of the creditors, but also whether it is conducive or detri- 
mental to commercial morality or to the interests of the public at 
large” Fry, L) , added ' It is an idle notion that the Court is 
bound by the consent of the creditors The Court has far larger 
and more importont dunes to perform than merely to consider 
whether the creditors have consented to rescinding order We are 


bound, m the exercise of our jurisdiction in such a ma and I 
think, in all matters under this Act, to take a wider view are 

not only bound to regard the interests of th uora Ives 

vv ho are sometimes careless of their best ve a 
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duty with regard to the commerciil morality of the country 
\ Gflitfjcit Ram 21 CWN 936 Under sec 35 an insolvent 
whose debts have not been piid m full is not entitled to apply for 
the annulment of his adjudication The fact that all the creditors 
fjive him a complete and full discharge will not entitle him to do so 
Kattapalh Bapa^^a \ Official Recener Gantiir 57 MLJ 816 30 
ML W 948 (1929) MWN 910 (1930) AIR (M)1I2 Under 
s 35 the debts of the insolvent must be paid in /u/l before the 
adjudication can be annulled It may be that the debts referred 
to m the section mean debts proved in the insolvency Court but 
once a debt is proved it does not cease to be a proved debt simply 
because the creditor states that he does not wish to be recorded as 
a scheduled creditor The consent of or even an unconditional 
discharge by the creditors v\i!l not entitle the Court to annul the 
adjudication unless the debts have been paid in full in cash If a 
debt IS not paid off ir still subsists in spite of annulment Nazuhao 
v Jaiuflntrao 18 N L J 145 

III Adjudication obtained without leave 

In addition to the two conditions enumerated above on proof 
of any of which the order of adjudication is annulled a third 
condition has been added bv the recent amendment under sec 5 of 
the Insolvency (Amendment) Act XI of 1927 ir that the Court 
may annul an order of adjudication when jt has been obtained 
vvitnout leav e of the Court as contemplated by sec 10(2) after the 
annulment of a previous order of adjudication 

No annulment for failure to deposit costs 

annulled under 
^0 Neither sec 
sit the costs of 

I 227 (30) of the 

Oudh Chief Court Rules gives the Court power to recover the costs 
from the insolvent s property if the property is sufficient for the 
purpose or to remit the cost if the property is insufficient Hat 
KishoTi V Mflsiim Ah Khan 6 OWN 1093 1930 AIR (O ) 53 

Effect of annulment under sec 35 

In cases under sec 35 the annulment is because the debts have 
been paid in full It is therefore that when an adjudication order 
is annulled under sec 35 the state of insolvency ceases Kamiredh 
Timmappa v Devasi Harpal 56 M L.J 458 115 IC 815 1929 

AIR (M ) 157 The consequences of annulment of adjudication 
are different to those of discharge On the annulment of adjudi 
cation there is nothing to prevent a creditor from pursuing hi* 
remedy m a Court of law Dimi C/iand v Jita Ram 34PLR 135 
141 I C 260 1933 AIR (L) 181 Sec 78 (2) of the Act applies 
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to the case of an order of adjudicatton being annulled by whatever 
means and is not limited to an order of annulment under the Act, 
Amcir Singh \ The Imperw! Bank of India, Juflundur, 14 Lah 
426 34 PLR 812 

In John \ Mendota (1939) 1 KB 6tP 141, the defendant at the 
time of a receiving order in bankruptcy against him owed the 
plaintiff £852 15s 6d He pursuadw the plaintiff to refrain 
from proving in bankruptcy, and to write to the official receiver 
that he had given that money to the defendant as present The 
defendant gave the plaintiff a letter in these terms '*! thank you 
for your letter of even date which 1 requested from you , and not 
withstanding its contents, 1 am still indebted to you for the sum 
of £852 15s 6d ’ 

’ ‘ ’ r s 29 

s have 
^er the 
cruptcy 
id that 
which 

he could have proved 

Limitation for application of annulment. 

/ ... 
till 
first 

m the matter, this objection taken at this late stage should not be 
entertained, Hansh Cnandra v The East India Coal Co LI 16 
CWN 733 

Appeal. 

An appeal lies under sec 75 (2) schedule 1 against an order 
annulling adjudication 

36. If, m any case in which an order of adjudica- 
Power to cancel been made. It shall be proved 

one of concurrent to the Court by which such Older was 
tioii^* made that insolvency proceedings are 

pending in another Court against the 
same debtor, and that the property of the debtor can 
be more conveniently distributed by such other Court, 
the Court may annul the adjudication or stay all pro- 
ceedings thereon 

Review 

This is section 17 of Act III of 1907 corresponding to see. 22 
the Presidency Towns Insolvency Act and should be read 
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section 77, m m By this section a further ground for annulment 
of the adjudication order has been provided tit., when “insolvency 
proceedings are pending agamst the same debtor in another Court 
and that the property of the debtor can be more conveniently 
distributed by such other Court 

Object of the section 

The reason underlying the rule of stay of insolvency proceedings 
or the annulment of the order of adjudication is as has been 
observed m Sridhar Choiudhaior \ Miigniram 3 Pat 357 78 Ind Cas 
620 that where concurrent proceedings for similar relief are taken 
in two different and independent courts no order should be passed 
which may lead to friction or conflict of jurisdiction 

Discretion to annul or stay concurrent proceedings 

In In the Meiter of Mon/al Premsiikdas 1938 Rang LR 116 
178 I C 46 1938 AIR (R ) 324 there first occurred the 

idjudication in Cilcucta of seven persons trading under the 
name of Rammbas Ram Narain and a month later there was 
the adjudication in Rangoon of the firm of Motilal Premsukh 
Das of which six of these seven persons were partners The Official 
Assignee of Calcutta applied to have the Rangoon adjudication 
order annulled or alternatively to have all proceedings thereon 
stayed It was held that the jurisdiction of the Court to annul or 
stay proceedings of an adjudication order under this section is a 
discretionary jurisdiction It is a jurisdiction which cannot be 
invoked as of right though no doubt there are settled principles 
upon which the discretion is either exercised or not The domi 
nating factor which decides the Court whether to exercise ns 
discretion or not is whether the assets can he more conveniemb and 
efficiently administered in the one Court than m the other While it 
may well be that the Calcutta order of adjudication involved the 
adjudication of the Rangoon firm, it is not quite the same thing as 
saying that they constitute the ‘same debtor ’ which is the neces 
sary qualification for the exercise of jurisdiction under the section 
of the Act 

Under section 11 a petition for insolvency by or against a 
debtor may be presented in any Court within whose jurisdiction 
he resides or trades or works or has been arrested If petitions 
are presented by or against him concurrently in more than one 
Court, this section gives power to any Court to annul the adjudi 
cation made by it on proof that another Court can more conven- 
iently deal with the matter The annulment of adjudication order 
under this section is a matter of discretion of the Court and may 
be refused Where after an order of adjudication had been made 
by the Madras High Court a second application for adjudication 
was presented to the Bombay High Court, it was held, that the 
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prior order of the Madras High Court did not deprive the Bombay 
InsoKenc> Court to adjudicate the appellant an insolvent at the 
instance of a Bombay creditor Also the Court had a discretion 
to refuse the adjudication order if having regard to the circums 
tances of the case it considered that an adjudication again m 
Bombay would be a vain and useless proceeding In Re Amaiyl, 
21 Bom 297 In this case the Court otwerved It would not be 
just or equitable to allow the proceedings in both Courts to go on 
concurrently This would lead to most undesirable conflict of 
jurisdiction and as the proceedings m Madras were prior in time 
and all the assets of the insolvent are vested m the Official 
Assignee there this (Bombay) Court ought to yield to the prior 
claim of the Court at Madras TTie best course vve think under 
the circumstances will be to stay the proceedings here till further 
orders of the Insolvency Court leaving the Bombay creditors to 
take such steps in Madras as they may be advised to take This 
may appear to be hard upon them but it would be equally hard 
upon the Madras creditors to be compelled to tike steps in 
Bombay 

In In die matter o/ William Watson 31 Cal 761 8CWN 553 
It has been held chat the Insolvency Courts m India have a dsicre 
tion in making adjudication order notwithstanding a prior adjudica 
tion order in another country provided the conditions of the 
Insolvency Act are satisfied and there is no valid reason to the 
contrary The presence of large assets vvuhm the jurisdiction of 
those Courts is a strong circumstance m favour of making such an 
order The different High Courts m India exercising concurrent 

led rule but 
convenience 
or equitable 

to Jiiuvv me piuvceuings in an me Courts to go on concurrently 

It has been observed by the Privy Council in Sasti Kmlcar Benerjee 
V Hursookdas C/iogcmuIl 31CWN 1002 (PC) that notwithstand 
“ ’ ^ ^ High Court has 

same debtor when 
Towns Insolvency 

Act Sec. 22 of that Act gives any party who may so desire an oppor 
tunity for satisfying the High ^urt that the proceedings before it 
should be stayed or the adjudication by it annulled in vnew of the 
other proceedings before the District Court But the High Court 
has discretion either to exercise its junsdiction or to restrain its 
exercise on being satisfied that the matter may be dealt « itfi more con 
* V Du arkadas Badndas 
■ proceedings vv ere star 

■ at the instance of the 

“ ■ The Delhi creditors 

of the debtor had not onl> to renUse a much larger sum than h 
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Rawalpindi creditors but had also to contest an alienation made by 
him The Rawalpindi creditors agreed to accept part payment of 
their debts out of the sale proceeds of the debtor s property situated 
at Rawalpindi Ituasheld that having regard to the peculiar cir 
cumstances of the case it would be proper to allow the proceedings 
to continue m both the Courts leaving it to them to decide ulti 
mately which of them should annul the order of adjudication that 
It might make 

Effect of annulment under sec 36 

In a case under sec 36 the state of insolvency is obviously not 
put an end to nor do the insolvency proceedings cease since the*e 
continue m another Court Kamneddi Timmappa \ Deiasi l^arpol 

56MLJ 458 115 I C 815 1929 A I R (M ) 157 

High Court’s power to stay proceedings 

(1) In Courts subject to m superintendence After it had been 
held by the Calcutta High Court in the Full Bench Case of Sdrfli 
ChandraPatv Barlow S’ Co 33 CWN 15 48 CLI 298 (FB) 
and by the Bombay High Court In In re Monik Chand Vtrchand 4? 
Bom 275 and In "Nagtnlal Maganlal Jatchand 49 Bom 788 that «« 
18 of the Presidency Towns Insolvency Act does not empower a 
Judge of the High Court sitting in insolvency to stay proceedings 

? ending m respect ot the same debtor in a District Court under the 
rovincial Insolvency Act the law has been amended by sec 3 of 
the Insolvency Law (Amendment) Act X of 1930 which has inserted 
sec 18A m the Presidency Towns Insolvency Act empowering the 
High Court m its Ongtnal Jurisdiction to srny any proceedings 
pending against the debtor m any Court subject to the supermten 
dence of the Court and after the making of an order of adjudication 
annul the adjudication against the debtor made by any such Court 

Sec 18A of the Presidency Towns Insolvency Act affords no In 
dication as to the grounds on which the High Court can make “in 
order staying proceedings in or annulling adjudication order imdc 
by subordinate Courts When however it appeared that an order 
of ■vdjudication was made by the District Court on the petition of 
the debtor and all the creditors were shown as having addresses 
either of their own or of their agents m Calcutta and the debtor 
carried on business for some tunc >n Calcutta and a substantial 
creditor applied to the High Court for having the debtor adjod 
cared an insolvent and the insolvency proceedings proceeded with 

-- gyjg 

the 

he 

ourt 

stayed An insolvent debtor is norm the position of a phint If 
IS to the right of choice of the Court in which his insolvency sboula 



S. 371 


PROCEEDINGS ON ANNULMENT 


383 


be conducted, Rc fCnshtifl Patti, 35 CWN 566 Under sec 36 
of the ProMncial InsoKency Act, Courts have no jurisdiction to sta> 
proceedings and annul the adjudication order in any other Court 
having concurrent jurisdiction , but they have onh the power of 
staying the proceedings in their own Courts and to annul the order 
of adjudication made by themselves if it is proved that insolvency 
proceedings are pending in another Court against the ‘lame debtor 
and that the property of the debtor can be more conveniently 
distributed by such other Court 

(2) In CoiiTts not siibycct to its superintendence There is no prO' 
V ision which authorises the High Court in its insolvency jurisdic- 
tion to stay proceedings in Courts not subject to its superintendence 
In Malilc Ram Lai v The Oj^cial Assignee of Calcutta, 59 Cal 1161 
36 CWN 546 56CLJ 152 a firm was adjudicated insolvent on 
the 13th February, 1930 by the District Court of Delhi and the same 
firm was adjudged insolvent by the High Court of Calcutta on the 
15th February, 1930, that is, two days after the date of the adjudica 
tion order of the Delhi Court In these circumstances an applica- 
tion was made by the Official Assignee to the Delhi Court for an 
order under sec 36 of the Provmcnl Insolvency Act that, that Court 
should cancel the insolvency proceedings pending before itself or 
stay those proceedings That application was dismissed by the 
Delhi Court On an application of the Official Assignee for a 
direction to sell the Calcutta properties it was held that the proper 
ties had already vested m the Receiver of the Delhi Court by reason 
of the prior adjudication order and when two orders of adjudication 
are passed by two different Courts, the property of the insolvent 
vests under the order first passed although the act of insolvency m 
respect of which the second order is passed is prior in time to the 
first, (T/ie Oj^cial Assignee of Madras v The official Assignee of 
Rangoon 42 Mad 121 followed) In Mannu Lai v P K Banerjee, 
I L R 1938 All 800 it was held that the Chief Court of Oudh 
could not pass an order of stay of a case pending m the Court of 
the Insolvency Judge, Cawnporc, unless the direction of the Chief 
Court w as confirmed by this Court The Court that had jurisdic- 
tion to pass an order of stay was undoubtedly authorised to re- 
open the proceedings stayed by itself 


37. (e) Where an adjudicstton ts annulled, all sales 


proceedings on 
annulR\ent 


and dispositions of property and pay- 
ments duly made, and all acts thereto- 
fore done, by the Court or receiver, 


shall be valid ; but, subject as aforesaid, the property of 
the debtor who was adjudged insolvent shall vest m ’ 


person as the Court may appoint, or, in default of . 
such appointment, shall revert to the debtor to the _ 
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of his right or interest therein on such conditions (if any) 
as the Court may, by order in writing, declare 

(2) Notice of every order annulling an adjudication 
shall be published in the local official Gazette and in such 
other manner as may be prescribed 
Review. 

This IS section 42 (2) (3) of Act III of 1907 and corresponds 

to sec 42 (2) (3) of the Residency To\\ns Insolvency Act and 

sec 29 (2) and (3) of the Bankruptcy Act, 1914, as amended by the 
Bankruptcy (Amendment) Act, 1926 which runs as follows ‘(2) 
where an adjudication is annulled under this section, all sales and 
dispositions of property and payments duly made, and all acts 
theretofore done by the Official Recewer, trustee or other person 
acting under their authority, or by the Court shall be valiX but 
the property of the debtor who was adjudged bankrupt shall vest 
in such person as the Court may appomr, or in default of any such 
appointment, revert to the debtor for all his estate or interest 
therein on such terms and subject to such conditions, if any, is 
the Court may declare by order (3) Notice of the order annulling 
an adjudication shill be forthwith gazetted and published m a locil 
paper ' 

Effect of annulment. 

In Bally V Johnson LR 7 Ex 263 Cockburn CJ, said “The 
effect of section 8 1 I now section 29 (2) ) is, subject to any horui 
fide disposition lawfully made by the trustee, prior to the annulling 
of the bankruptcy, and subject to any condition which the Court 
annulling the bankruptcy, may by tts order impose, to remit the 
party whose bankruptcy is set aside to his original condition ’’ 
When an order of adjudication is annulled, the debtor reverts 
to the position is he was before the insolvency, Jokhiram Stcrajmal 
Firm v ChoMthmal Bhagsraih 9 Pat 945 19M AIR (Pat ) 70 

When an adjudication is annulled under secnon 43 the insolvency 
proceedings automatically come to an end except so far as they 
are kept alive by orders passed under sec 37 Such acts m the 
insolvency as have not been completed at the annulment remain 
in that state of incompleteness and do not continue ind cannot 
be continued any further unless the Court directs their continu- 
ance Bhadramma v Panatasam Ayyaiant, 63 M L J 414 1932 

MWN 1105 36LW 655 139 IC 574 1932 AIR (M)73I 

Except where there is an express provision m that behalf the effect 
of an order annulling an order of adjudication is that there is no 
longer an insolvent before the Court, and the Court, subject to s 
37 of the Provincial Insolvency Act is no longer entitled to pass 
orders in respect of the debtor's estate in its insolvency jurisdic 
tion Apirc for the Insolvency Act the Court has no jurisdiction 
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not has a Tecciver or any other person the ricKt to dispose of the 
debtor’s propertv except in accordance with ordinary civil law 
In Re Annamalay Chettinr V R K Bannerjee, 14 R 254 163 I C 217 
1936 AIR (R) 284 {FB) 

Re-\estinE of property on annulment. 

A judgment debtor was declared insolvent by the Insolvency 
Court and a vesting order made Part of his property was sub- 
sequently attached in execution of a decree Afterwards his 
petition in insolvency was dismissed and the vesting order dis- 
charged On the same date a creditors’ trust-deed was executed 
of which the plaintiffs were the trustees They now sued to set 
aside the proceedings in execution and to cancel the sale of the 
property which had been sold m execution after the date of the 
trustdeed It was held that “the dismissal of the insolvency 
petition was to retest the debtor’s property in him as from the 
date of the testing order, subject to all acts done by the assignee or 
under his authority, during the continuance of the vesting order 
Therelore the attachment may properly be held to be capable of 
operating as from the date of its first issue,” Ramasami v Mumgesa, 
(Tawfcer’s Cose) 20 Mad 452 followed m Kothandaram Revuch v 
Murugesd, 27 Mad 7 13MLJ 372 When an adjudication order 
IS annulled, it is as though it had never been made with certain 
exceptions The acts of the Receiver and of the Court duly done 
are allowed to stand and subject to that the property vests m the 
bankrupt Tetrospecmely, that is to say, as it was at the time when 
adjudication order was first made, l/schmi Chartd Jhawar v Bebin 
Behan Ghosc, 32 C W N 716 

The words “as the Court may declare” m section 37 govern only 
the vesting of the property m the debtor It means that the vesting of 
the property in h*”' - i- — ~ u _ 
cd by the Court, s r 

,r, ^l* 

fXfii Kam iiuraj- 
I le property of 

the debtor, if any, subject to any condition attached to the order of 
annulment shall rev ert to the debtor to the extent of his nght or 
interest therein and on such conditions as the Court may declare 
A claim for breach of contract which became due to the insolvent 
before adjudication and has not been rendered to him vests in the 
official Receiver Under the English law the word “property” 
includes claim in the nature of damages which have accrued due 
prior to the date of insolvency, excepting the claims m the nature 
of a personal action for any tort done to the person, which accord- 
ing to the maxim actio personalis montur cum persona, w ould ’ 
assigned It would therefore follow that on annulment of 
order of adjudication the claim for damages for breach of *- 
would revert cither to the debtor or to his trustee a v 

25 
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the composition deed Motha Ram Datilat Ram v Phalaj Rai Gopal 
Das 1925 A 1 R (Smd) 159 A suit instituted by the Recener of 
the estate of an insolvent against a debtor of the insolvent during 
the pendency of the insolvency proceedings is not rendered unmain 
tamable on the annulment ol adjudication but might be carried on 
by the late insolvent himself Menu Lai v Neim Kumar MtiJcherjee 
41 All 200 16 A L] 938 48 Ind Cas 443 S 37 contemplates that 
unless the Court has passed an order vesting the property of the 
insolvent after the adjudication has b“en mnulled in a person 
appointed by the Court it shall revert to the debtor The mere 

fact that the property on passing of the adjudication order vested m 

in the Official Receiver does not authorise the receiver to deal 
with It after the adjudication has been annulled in the absence 
of an express order to that effect by the Insolvency Judge The 
effect of annulment of adjudication is that the condition with 
regard to the property which existed immediately before the 
passing of the adjudication order is restored unless of course an 
order under s 37 vesting the property m a person appointed by 
the insolvency Judge has b“en passed Sfiakar Kfian v Ishar Das 
38 P L R 273 163 1C I<W7 1936 A I R (L ) 568 When one member 
of a joint Hindu Family {Mitakshara) is adjudicated insolvent and 
his property vests in tlw Official Receiver the share of the insolvent 
Is in the hands of the Official Receiver not as a joint family property 
but as separate property available for the benefit of the personal 
creditors of the msolvem On the annulment of the adjudication 
on the ground that the c editors have been paid in full the 
prop-rty reverts to the insolvent under s 37 But it goes back to 
the debtor with the same character m which it was held by the 
Official Receiver while the bankruptcy continued The annulment 
would not completely wipe out the effect of a valid order oi 
adjudication The bankruptcy is wiped out to this extent vu 
that the property goeS to the debtor free from all claims m 
bankruptcy If the effect of insolvency is to divest the share of 
the insolvent of its character as joint family property it cannot 
retain that character when it comes back to the insolvent unless 
he can by an unequivocal act of hts own impress it with the 
said character Under s 37 it reverts to the debtor as his propert> 
that IS as hjs indniduai property so that if on the date of rever 
sion he is not alive it will go to his heir under the law but not 
to the CO parceners by suivivorship Laksfimanan Crettiar v 
Snnuasa Jyengar ILR (1937) M 203 1936 M W N 1043 44 L W 

657 71 MLJ 707 

Re vesting subject to acts done 


When an order of adjudication of a person as insolvent has been 
annulled the property of the person who was sought to be adjudi 
cated cannot be distributed by the Official Receiver amoncst the 


annuiiea rne pxoperiy ui me persou wiiu was sougne to De aajuui 
cated cannot be distributed by the Official Receiver amongst the 
creditors He can only take out of the amounts realised by him 
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such amount as he has spent and his costs and also the commission 
on the amounts reih<ed and the rest of the amount should remain 
in his hands for the benefit of the debtor \\ ho was sought to be 
adjudicated as insoKent Anina Gin Mudjlinr v Official Receiier 
North Arcot 1926 M \V N 950 98 I C 1060 Where before the 
order of annulment a debt o\\ ing to the debtor by a third person 
as sold up It was held that the only property of the debtor at 
the date of annulment was the sale proceeds and not the original 
debt and that therefore all that vested m the Receiver was the sale 
proceeds and not the debt Jol>.hiram Surajmal Firm \ C/iouthmal 
Bfuzgirath 9 Pat 945 1931 A I R (Pat ) 70 

Re vesting subject to Us pendens 

On the 1st April 1933 a Chettyar firm was adjudicated insol 
\ent on a creditor s petition On the 2nd June 1933 the adjudica 
tion was annulled On the 8th July 1933 the creditor filed an 
appeal against the order annulling the order of adjudication On 
the 21st August 1933 the appeal wis allowed and the annulment 
order was set aside Meanwhile on the 1st August 1933 the firm 
had paid to another creditor certain sums of money in liquidation 
of their debts The creditor who was paid was aware of the msol 
vency proceedings but after the order of annulment and at the 
time of receiving payment he made no enquiries as to whether an 
appeal had been filed against the order The trustee claimed that 
the money paid to the latter creditor by the firm should be refun 
ded The creditor who was paid relied on the absence of notice 
of the appeal It was held that the title of the trustee related back 
to the first available act of insolvency upon which the insolvency 
P“Cition was based and therefore pnma /tJcie the payments by the 
insolvent firm on the 1st August 1933 were void as against the 
trustee In the circumstances obtaining on the 1st August 1933 
the insolvent firm had no title or right to transfer the money to 
the latter creditor The principles underlying the doctrine of lis 
penJL ns are not dissimilar from the principles which are to be 
applied in construing sec 57 (sec 55 of the Provincial Insolvency 
Act) of the Presidency Towns Insolvency Act Tfie Officia’ Assignee 
v The Mercantile Bank o/ India Ltd 12 Rang 577 After the making 
of an order of adjudication the insolvent has no right or title left 
to him in his property in \ lew of the prov isions of « 28(2) of the 
Act and a transfer by an undischarged insolvent IS therefore void 
such a transfer cannot be made valid by annulment of adjudication 
W hen a transaction is void ab initio nothing that can happen 
afterw ards can validate or revise it Trdoki \ Ganga Prasad 1937 
OWN 94 

Vesting of property in such person as the Court may 
appoint on annulment 

The object of le*^i«lature in enacting s j 7 was to 
brake upon the cn n«oKents activities by giving the CourtT 

/ 
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cretion If it thought fit to do so, not to hand back to the debtor 
his property unconditionally or at once, but either to do so after 
imposing a condition upon him m a proper case which would give 
the creditors an opportunity to make good their claims in the 
ordinary course of law against the debtor, or to vest the debtor’s 
estate in some person appointed by it, presumably for a reasonable 
period, so that if the creditors thereafter acted with reasonable 
deligence they would be able by attachment or othemise to 
liquidate any decree that they might obtain against the debtor out 
of the assets m the hands of the appointee In re Annamalay 
chettiar V R K Banerjee, I L R 14 R 254 1936 AIR (R ) 284 

On the annulment of an adjudication order the property revests m 
the debtor who was adjudged insolvent inasmuch as the Insolvency 
Court having seisin only over the property of the insolienc, the 
debtor ceases to be an insolvent as soon as the order of adjudication 
is annulled Hence, an order vesting the property in some person 
other than the bankrupt may be necessary for the purpose of securing 
or bringing about the fulfilment of any condition on which the 
annulment is based,” Flower v The Mayor o/ Lyme Regis, (1921) 1 
K B 488 Where the insolvent fails to apply for an order of dtS' 
charge the Insolvency Court has no option but to annul his 
adjudication But m order to protect the creditors under sec 37 
the proper order of the Court should be that the property of the 
debtor shall vest in a person appointed by the Court Root Narom v 
King ^ Co , 94 1 C 234 (1926) AIR (L) 370 The course open 

to the Court on annulment is either to return the property to the 
debtor on condition that he furnishes security which will make it 
available to the creditors to take their remedy under the ordinary 
civil law or pending such security or for some other reason the 
Court may direct the property of the insolvent in the hands of the 
Receiver to vest in a certain person Such vesting is only for the 
purpose, apparently, of making the property available to creditors 
to proceed through the Cml Court, Panna Lai v The Official 
Receiver, 53 All 313 1931 AIR (All) 71 Sec 37 was intended 

to vest the insolvent debtor’s admitted properties in some third 
person for the purpose of making them available to the creditors 
white in the meanwhile avoiding the debtor being called an 
insolvent, Seltam Chettiar v Venkatachalam Chettiar, 59 M L ] 710 
1930 MWN 673 129 I C 36 1931 AIR (M ) 10 Section 37 

lays down that on annulment of adjudication the property of the 
debtor shall vest in such person as the Court may appoint, or m 
default shall revert to the debtor on conditions which the Court may 
declare Consequently an alienation made by the debtor of pro 
perty which by order of Court has vested in a third person is wholly 
ineffective, Kidar Nath v Md Ibrahim, 1934 AIR (L ) 394 150 
1C 74 , , 

Property that does not vest on annulment. 

The word ‘property’ as used m sec 37 does not include the ‘right 
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to sue’ for cancelhtion of i transfer which had accrued to the 
Official Assignee This right to sue ts a persona! right and cannot 
be subject of transfer Being a personal right specially granted by 
law It cannot be an interest that devolves under Or 22, r 10, C P 
Code Therefore where an Official Assignee has become /imctus 
officio on account of the property of the insolvent having been vested 
in the trustees under <ec 38 m consequence of which he withdraws 
from a suit for the cancellation of a transfer pending in a certain 
Court and the Court dismisses it under Or 9, r 8, C P C the 
trustees cannot apply to be made the legal representatives of the 
Official Assignee and ask for the restoration of the suit, Sajjan Mai 
\ Bodh Raj 1934 A I R (Peshawar) 89 

Powers of the Court on annulment. 

There is a conflict of opinion as to whether on annulment of 
adjudication the Insolvency Court has any seism over the property 
of the insoK ent It has been held in Jeihajt Perajt Firm v 
52 Mad 648 57 MLJ U6 that "on an annulment of adjudication 

under sec 43 owing to the insolvent’s failure to apply for his dis 
charge the insolvency proceedings do not necessarily come to an 
end and his property does not ipso facto revert to the insolvent The 
Court may in proper cases, vest it m some other person as provided 
by sec 37 of the Act But ifbcfore the annulment, the Official Receiver 
had applied to sec aside a mortgage under sec 54 of the Act, as an act 
of fraudulent preference, he can prosecute the application after the 
annulment" The same view has been expressed in Somcsimdaram 
C/iettiarv PeuaUaTuppan Chemar 58 ML) 658 1930 A 1 R (M) 520, 
m which It has been held that “on annulling an adjudication under 
sec 43 of the Act, on the ground that the insolvent did not apply 
for discharge within the time specified in the order of adjudication, 
the Insolvency Court has, under see 37 of the Act, ample juris- 
diction to make an order vesting the property of the insolvent m 
the hands of the Receiver or any other person for distributing the 
assets among the creditors of the insolvent Though the annulment 
puts an end to the insolvency proceedings against the insolvent, 
the Insolv ency Court still has juri«diction ov cr the insolvent’s a«sets 
to pass the necessary orders in favour of the creditors ’’ Where the 
In«olvency Court annuls an adjudication under s 43 of the Act, 
and pa««es an order under s 37 vesting the property of the quandam 
insolvent in an appointee (Official Rccewcr or other person) the 
administration in msolv enc> cm be continued for the realisation 
and distribution of the assets of the insolv ent notwithstanding the 
annulment The in<olv ency Court in such a ca‘;e has full power 
to giv e directions to the appointee as to the dismbution and reali 
sation and disposal of the debtor’s assets The povv er, how ev er, 
should not be used arbitrarily, and should be u^ed not in ’ 
interest of this or that creditor, but in the interest of the ’ 
body of creditor^ in other words the only proper order for 
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Court to pass is that the appom*-ee should continue to realise and 
distribute the debtors property in accordance with the provisions 
of the Act Though a person appointed under s 37 of the Act h 
competent to continue applications under ss 53 and 54 which are 
pending ns the time of the order of annulment is made under s 
43 he cannot initiate similar proceeding after the annulment 
Momn Veemy-yn V Rao Bahadur P V Sreeniiasa Rao ILR 58 M 
90S I935 MWN 886 42 L\V 386 69 MLJ 364 153 1 C 

1060 1935 AIR (M ) 826 (F B ) Once an adjudication is annulled 

the receiver or a creditor or the Insolvency Court cannot either 
institute or continue proceedings under s 53 or s 54 Where 
therefore the creditors of an insolvent apply for an annulment of 
a transfer made by the insolvent during the insolvency and the 
adjudication of the insolvent is annulled the creditors are not 
entitled to pursue the application and obtain an annulment of the 
transfer after the annulment of the adjudication No question of 
validating the proceedings under s 37 arises and the property 
transferred having ceased to be the property of the debtor the Court 
has no power to deal w ith u under s 37 Siiicm m Lauf Hasam Kach 

V Laxman 17? 1 C /60 1938 A I R (N)3I2 The unconditional 

annulment of the adjudication pending a creditor s application to 
set aside a sale of the insohents property by the Official Receiver 
does not deprive the Insolvency Court of us jurisdiction to hear 
and determine the application The effect of s 37 is that the order 
of annulment will not invalidate the acts of the Court or of the 
Official Receiver theretofore done but they do not acquire a 
degree of sacrosanctity or immunity from attack by way of 
appeal which the ' here been no order 

of annulment Cuddappah 1935 

M \V N 494 4 U R (M ) 433 

To the same effect is the decision in the ca«e of Cliouthma^ Bhagirath 

V Mfii Ram Sura; 12 P 163 13PLT 775 1930 A I R (P) 84 where 
It has been held that it is not correct to say that after the order of an 
nulment the insolvency proceeding comes to an end ipso facto Though 
the effect of passing an order of annulment u ithout any condition is 
to vest the property in the debtor there is nothing m the Insol 
vency Act to prevent the Court subsequently from giving suitable 
directions or vesting the properly in the Receiver for the protection 
of the creditors Such an order is not a review of the order o( 
annulment bur is supplementary to it and can be passed under 
the inherent powers of the Court under section 151 CPC attracted 
by sec 5 (1) of the Provincial Insolvency Act No doubt if 
subsequent to annulment ind before vesting order the insolvent 
has transferred property to a bona ^de purchaser such puichaser 
may not be affected bur the partiev to the insolvency proceed 
mgs will be bound by the order 

A contrary view has been expressed by the Allahabad High 
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Court There it has been held that the Insolvency Ccurt has 
«eisin o\er the property of the insohcnt so long as he remains 
insolvent He ceases to be an insolvent as soon as the order of 
adjudication is annulled The Insolvency Court ceases to have 
any jurisdiction ov er the property of the insolvent on annulment 
of theorder of adjuhcation Section 3/ does not allow an Insol 
vency Court on annulling an insolvency to proceed to distribute 
the assets of the insolv ent among any of the creditors Panna ImI v 
The Ojjfcial Reseller 53 All 313 1931 AIR (All) 71 On the 

annulment of adjudication the Court has no power to order the 
distribution of the assets to the creditors by the Receiver 
All that could be done under section 37 is either to restore 
the property to the debtor or to order the property to vest in 
some specified preson Panna Lai Shum Lai v Abdullah Usman 

1932 AL] 1095 143 1C 330 1933 AIR (AU) 117 The 

question when an insolvency has been annulled under the pro 
visions of sec 43 of the Act and the Receiver has before the 
order of annulment applied to the Court to have a transfer of 
property set aside under the provisions of sec 53 or sec 54 of 
the Act has the Court jurisdiction after the order of annulment 
of the insolvency proceeding to continue the proceedings under 
sec 53 or sec 54 of the Act ^ was referred to a Full Bench in 
the case of Jam? Bir Singh v The Official Receiver 11 Rang 287 
Dissenting from the views held by the Madras High Court in the 
cases cited above the answer of the Full Bench was that on an 
order of annulment being passed under sec 43 the Court ceases 
to have jurisdiction to entertain heat or determine an application 
by the Receiver to have a transfer of property set aside under 
section 53 or section 54 of the Act whether such application was 
presented before or after the order of annulment In making a 
vesting order under section 37 the Court may impose conditions 
relating to the property of the debtor bu*’ not of any other person 
In V esting the property of the debtor in any appointee the Court 
cannot order that he should continue the liquidation of the 
debtor s assets on the same terms and conditions as those on which 
the Receiver in insolvenc> would ha\ • been entitled to carry out 
the liquidation of his estate if the insolvency had still been 
subsisting 

When vesting order need not be simultaneous with 
annulment 

Where the Court pisses an order annulling an adjudication 
for failure in the part of the m<olvcnt to apply for his ducharge 
It IS not necessary that the vesting order under s 37 «hculd be 
nude then and thete There is nothing in s 37 or s 43 of the 
Act which requires tint the order vesting the property of 
insolv ent under s 37 m i person appointed the Court 
be made It the time of the order of annulment Such a >. 
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order may be made subsequently is neither illegal nor without 
jurisdiction In any <.ase the Court omitting to pass a vesting 
order at the time of the annulment of the adjudication has power 
to supply the omission later on for the ends of justice to prevent 
abuse of process of the Court and pass a vesting order under the 
inherent powers under s 151 CPC The powers defined in s 
151 CP Code have been conferred on the Insolvency Court by 
s 5(1) of the Provincial Insolvency Act Abdul Lauff v R 
Percnal 40 C W N 1229 1936 AIR (C) 573 In Balusuami Naidu 
V, Official Receiver. Madura 47 MLW 587 1938 M W.N 455 
1938 — 1 M L J 824 1938 A I R (M) 752 the order of adjudication 
was annulled on 11th Nov 1927 and a vesting order under s 37 
was made on 8th Dec 1927 It was held ‘If was not seriously 
contended that the order of 8th Dec 1927 was without jurisdiction, 
because it was passed not simultaneously with the order of 
mnulment but sometime later The point was not pressed 
seriously because of at least three decisions against any such 
contention , namely ChoMifimal BhagiTot v dokhiram, 12 P. 163 , 
Ishar Das v Mi Fatima Bibi, 15 L 698, and Abdul Latr^v J R 
Pcrcival, I L R (1937) 1 C 264 40 CWN 1229 In view of the 
fact that this point has been dealt with m at least three decided 
cases referred to above, tc is m my opinion, unnecessary for me 
to say mote on the point than that I agree with the decisions in 
these cases and find that the order of the subordinate Judge was 
perfectly valid ” 

Power of the Receiver on annulment. 


It cannot be Slid that m all cases where an adjudication order 
18 annulled the Receiver Ipso /iJcio relieved of all future duties, but 
when the estate is allowed to revert to the insolvent unconditionally 
It cannot have been the intention of the Act, that the Receiver 
should continue to act as if he still represented the estate and to 
prosecute for the insolvent's benefit applications which the insoh 
vent himself could not prosecute and which are based on an 
adjudication which has ceased to exist Where an appointment 
was made by the Court and no condition was imposed it would 
seem that the property vvould revert to the insolvent uncondi- 
tionally A Receiver has no power to prosecute an application 
under sec 53 after the adjudication has been annulled, Maiing Hmc 
V U Po Seik, 3 Rang 201 86 I C 324 (1925) AIR (R ) 301 . 

Sho Idon Lacbmi Narain v Bnlifidiir Chflnd, 100 1 C 137. 


Contrary to the above view jt has been held that where on an 
annulment of adjudication the property is ordered to be vested in 
the Receiver, he has full power to deal with the property vested 

in him, Ba/i Ram v Chanan Mai. 10 LL.) 180 108 I C 603 , 1928 

air (L.) 453 The Madras High Court has held that section 
37 was intended to permit and does permit a Court to direct as 
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one of the conditions of annulment that proceedings begun uith 
Its permission under section 53 or 54 shall not automatically 
cease because of the annulment but may be continued What is 
necessary is a specific direction permitting the proceedings instituted 
to connnue B/iudrammu \ Partate«am 63Ml-.j 414 139 I C 574 
1932 A I R (M ) 731 But in a case where an application under 
section 53 in relation to an alleged fraudulent transfer of property 
was pending the Court before annulling the insolvents order of 
adjudication for failure to apply for discharge within the appointed 
time should issue specified nonce of the course proposed to be adop 
ted to any interest^ creditor to show cause against such course 
being adopted S V A R Firm v Muung Pan lOl I C 589 

Power of the Appointee on annulment 

It follows that the property which is vested m the appointee 
under s 37 is the property of the debtor and not the estate of the 
insolvent and the possession of the appointee is possession for and 
an behalf of the debtor and not of the creditors They can have resort 
to It only by way of execution of decrees that they may have against 
the debtor or otherwise in due course of law The appointee is 
under a duty to take steps to preser\e assets \ested m him but 
hehas no right under the Insolvency Act to distribute them to 
the general body of creditors or to any body else /n Re Annamalay 
Chettiflr v R K Banerjec 14 R 254 After the adjudication order 
has been annulled an appointee under s 37 can institute and 
maintain an execution proceeding against a transferee of the msol 
\ent s property when the order annulling the transfer was passed 
prior to the annulment of adjudication The words m s 37 all 
acts theretoforedone are applicable to an order setting aside a 
transfer by the insolvent even through the receiver has not recovered 
the property from the transferee before he ceases to act as such 
on account of the annulment of adjudication and the property 
has become vested jn the appointee The term property ins 37 
includes a right to collect money The Offctal Receiier Mandakiy 
V SiiccnTiini 14 R 63 

Rights of Creditors on annulment 
The rule in section 34 of the Act that only debts \v hich are 
subsisting at the time of adjudication arc provable in the in'olvencv 
can have no further application when the adjudication has been 
annulled The scheme of section 37 of the Act is to enable an 
orderly distribution of the assets of the insolvent which under 
the prov isions of the section the Court has vested m the appo 
and to place those assests at the disposal of all tho«e creditors 
would I'c able to proceed against the debtor if the ^ 
reverted to him by reason of the annulment Official " 
Gimfiirv Secretary o State for /nJ a ILR 5S M 1014 1935 
733 As has been ob«cn^ in In re Anamalay Chettiu 
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BanneTjee I L R 14 R 254 1936 AIR (R ) 284 the object of the 

legislature in enacting s 37 was to put t brake upon the e\ insol 
\ent s activities by giving the Court a discretion If it thought 
fit to do so not to hand back to the debtor his property uncondi 
tionally or at once but either to do so after imposing a condition 
upon him in a proper case which would give the creditors an 
opportunity to make good their claims in the ordimry course of 
law against the debtor or to vest the debtors estate in some person 
appointed by it presumably for a reisonable period so that if the 
creditors thereafter acted with reasonable deligence they would be 
able by attachment or otherwise to liquidate any decree that they 
might obtain against the debtor out of the assets in the hands 
of the nppomtee 

Limitation of rights on annulment 

Section 78 (2) lays dovv n that where an order of adjudication 
has been annulled under this Act in computing the period of 
limitation prescribed for any suit or application for the execution 
of a decree other than a suit or ipplication in respect of which the 
leave of the Court was obtained under subsection (2) of section 
(28) which might have been brought or made but for the making 
of in order of adjudication under this Act period from the date 
of the order of adjudication to the date of the order of annulment 
shall be excluded provided that nothing m this section shall 
apply to a suit or application in respect of n debt provable but not 
proved under this Act If during the continuance of a bankruptcy 
the trustee takes no steps to enforce a claim which consequently 
becomes barred by the Statute of Limitation such claim will con 
tinue to be barred if the bankruptcy is annulled Markuick v 
Hardn^ham (1880) 15 Ch D 339 Insolvency is not a disability 
under the Limitation Act and there is no reason to hold that the 
Official As>i“nee would have had a longer time within which to 
apply than the insolvent himself Smtr v Mythili Ammal 61 ML] 

688 1932 AIR (M ) 170 

In the absence of a formal order proving debts or at any rate of 
some proceedings on the record which by necessary implication are 
tantamount to such an order the debts cannot be said to be proved 
and therefore such a creditor of the insolvent cannot claim exemp 
tion of the period between the order of adjudication and the order 
of annulment Walaiti Rnm v PampSmgh 32 P L R 905 135 

194 1932 A I R (L ) 173 The rejection of a proof by the trustee 

holds good after annulment and the claims so rejected cannot be 
enforced Bmndon v Me Mcnry (1891) 1 QB 538 Under the 
Presidency Towns Insolvency Act the admission of proof of a debt 
and payment of a part thereof by the Official Assignee during the 
insolvency of a debtor does not operate to extend the period of 
limitation against him as the Official Assignee is not an agent of thf 
debtor within the meaning of sec 19 Explanation II of the Indnn 
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Limitation Act But the point his been dealt with by the legis 
lature in section 78 (2) of the ProMnciil Insolvency Act where it has 
been proi ided that where an order of adjudication has been annulled 
under the Act, in computing the period of limitation pre‘cribed 
for any suit or application for the execution of i decree which 
might ha\e been brought or made but for the making of an 
order of adjudication under the Act, the period from the date of 
the order of adjudication to the date of the order of annulment 
shall be excluded Currimbficii AWidhimcin \ Amcdfllli LuJcmanyi, 58 
Bom L R 505 

Appeal. 

An appeal lies against an order declaring the conditions on 
which the debtor’s property shall re\ert to him on nnnulment of 
adjudication under sec 75 (2), Schedule I, infra An appeal lies 
from an order passed under sec 37, S/ieo Nurtim v Bafiadtir Chaml 
100 I C 137 

Comp 05 itJons and schemes of arrangement 

38. (i) Where a debtor, after the making of an order 
of adjudication, submits a proposal for a composition m 
Compositions and Satisfaction of liis dcbts, or a propO' 
schemes of arrangement for H schcmc of arrangement of 
his affairs, the Court shall fix a date for the consideration 
of the proposal, and shall issue o notice to all creditors 
in such manner as may be prescribed 

(2) If, on the consideration of the proposal, a majority 
in number and three-fourths in value of all the creditors 
whose debts are proved and who are present in person or 
by pleader, resoKe to accept the proposal, the same shall 
be deemed to be duly accepted by the creditors 

(3) The debtor may at the meeting amend the terms 
of his proposal if the amendment is, in the opinion of the 
Court, calculated to benefit the general body of creditors 

(4) Where the Court is of opinion, after hearing the 
report of the receiNcr, if a rcccner has been appointed, 
and ifter considering any objections which may be made 
by or on behalf of any creditor, that the terms of the 
proposal are not reasonable or are not calculated to benefit 
the general body of creditors, the Court shall refuse to 
approve the proposal 

(5) If any facts arc proved on proof of which tl 
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Bannerjee I L R 14 R 254 1936 AIR {R ) 284 the object of the 

legislature m enacting s 3? was to put a brake upon the eN insol 
vent s activities by giving the Court a discretion If it thought 
fit to do so not to hand back to the debtor his property uncondi 
tionally or at once but either to do so after imposing a condition 
upon him m a proper case vvhich vsould give the creditors an 
opportunity to make good their claims in the ordinary course of 
law against the debtor or to vest the debtors estate m some person 
appointed by it presumably for a reasonable period so that if the 
creditors thereafter acted with reasonable dehgence they would he 
able by attachment or otherwise to liquidate any decree that they 
might obtain against the debtor out of the assets in the hands 
of the appointee 

Limitation of rights on annulment 

Section 78 (2) hys down that where an order of adjudication 
has been annulled under this Act in computing the period of 
limitation prescribed for any suit or application for the execution 
of a decree other than a suit onpphcation in respect of which the 
leave of the Court was obtained under sub section (2) of section 
(28) which might have been brought or made bur for the making 
of an order of adjudication under this Act period from the date 
of the order of adjudication to the date of the order of annulment 
shall be excluded provided that nothing m this section shall 
apply to a suit or application in respect of a debt provable but not 
proved under this Act If during the continuance of a bankruptc> 
the trustee takes no steps to enforce n claim which consequently 
becomes barred by the Statute of Limitation such claim will con 
tinue to be birred if the bankruptcy is annulled Markw cic x 
Hardingham (1880) 15 Ch D 339 Insolvency is not a disibil ty 
under the Limitation Act and there is no reason to hold that the 
Official Assignee would have had a longer time within which to 
apply than the insolvent himself Smtr % Mythdi Ammcif 61 MLJ 
688 1932 AIR (M ) 170 

In the absence of a formal order proving debts or at any rate of 
some proceedings on the record which by necessary implication ate 
tantamount to such an order the debts cannot be said to be proved 
and therefore such a creditor of the insolvent cannot claim exenip 
tton of the period b»tvveen the order of adjudication and the order 
of annulment Waiaici Ram v Par^p Smgh 32PLR 905 135 IC 

194 1932 A I R fL.) 173 The rejection of a proof by rhe fnistee 
holds good after annulment and the claims so rejected cannot be 
enforced Brandon v Me Menry (1891) 1 QB 538 Under the 
Presidency Towns Insolvency Act the admission of proof of a debt 
and payment of a part thereof by the Official Assignee during the 
insolvency of a debtor does not operate to extend the penod oi 
limitation against him as the Official Assignee is not an agent of the 
debtor within the meaning of sec 19 Explanation 11 of the Indiitv 
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Ltmttation Act But the point has been dealt nith b> the legts 
lature m section 78 (2) of the ProMncial Insolvency Act where it has 
been pro\ided that where an order of adjudication has been annulled 
under the Act in computmj? the period of limitation pre'cnbed 
for any suit or application for the execution of a decree which 
might ha\e been brought or made but for the making of an 
order of adjudication under the Act, the period from the date of 
the order of adjudication to the date of the order of annulment 
shall be excluded, CiirriTTibhni AWidfiitssem V Amedalli Liilcman;i, 58 
Bom L R 505 

Appeal. 

An appeal lies against an order declaring the conditions on 
which the debtor’s property shall revert to him on annulment of 
adjudication under sec 75 (2), Schedule I, infra An appeal lies 
from an order passed under sec 37, Slieo Naratn v Bahadur Chand, 
100 I C 137 

Compositions and sc/icmcs of arrangement. 

38 . (i) Where a debtor, after the making of an order 
of adjudication, submits a proposal for a composition in 
Compositions and Satisfaction of his debts, or a propo* 

schemes of arfan8«men( for j, scheme of arrangement of 
his affairs, the Court shall fix a date for the consideration 
of the proposal, and shall issue a notice to all creditors 
in such manner as may be prescribed 

(2) If, on the consideration of the proposal, a majority 
in number and three-fourths in value of all the creditors 
whose debts are proved and who arc present in person or 
by pleader, resolve to accept the proposal, the same shall 
be deemed to be duly accepted by the creditors 

(3) The debtor may at the meeting amend the terms 
of his proposal if the amendment is, in the opinion of the 
Court, calculated to benefit the general body of creditors. 

(4) Where the Court is of opinion, after hearing the 
report of the reccncr, if a receiver has been appointed, 
and after considering any objections which may be made 
by or on behalf of any creditor, that the terms of the 
proposal are not reasonable or arc not calculated to benefit 
the general body of creditors, the Court shall refuse to 
appro\c the proposal. 

(s) If any facts are proxed on proof of which 
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Court would be required either to refuse, suspend or 
attach conditions to the debtor’s discharge, the Court shall 
refuse to approve the proposal unless it provides reason 
able security for payment of not less than six anms in the 
rupee on all the unsecured debts provable against the 
debtor’s estate 

(6) No composition or scheme shall be appro\ed by 
the Court which does not provide for the payment in 
priority to other debts of all debts directed to be so paid 
in the distribution of the property of an insolvent 

(7) In any other case the Court may either approve 
or refuse to approve the proposal 

Review 

This IS section 27 (1) (2) (3) (4) (5) (6) &. (9) of Act III of 
1907, sec 16 of the Bankruptcy Act 1914 as amended by the Bank 
ruptcy (Amendment) Act 1926 and corresponds to sec 28(1) (2) 
(3) 29 (4) (5) (6) (■’), of the Presidency Towns Insolvency Act 
Besides the grounds mentioned m secs 35 and 36 this section pro 
vides another ground for annulment ot an order of adjudication 
Composition after adjudication 

Section 27 (I) of the old Act provided for a scheme of compost 
tion to be submitted both before and after an adjudication But 
under the present section a composition or scheme can be submit 
ted only an order of adjudication has been made The reason 
for this departure is thus explained m the Notes on Clauses h 
IS very doubtful whether under the Provincial Insolvency Act the 
Court would have before it the necessary facts to justify it m 
dealing with compositions ot schemes prior to adjudication It is 
therefore proposed to follow m this respect the procedure under 
the Presidency Towns Insolvency Act and allow compositions and 
schemes only after adjudication 

After the filing of an insolvency petition and before the order 
of adjudication a composition deed signed by the majority of the 
creditors was filed for the approval of the Court It was held that 
the application for approval of composition was premature because 
the approval of the Court is made dependent on the acceptance of 
the proposal by a majority m number and three fourths in value of 
the creditors whose debts are proved which can only mean proved 
after adjudication under section 24 and 25 (now 33 and 49) of the 
Act In Re Application of Assomal 4 SLR 222 9 Ind Cas 724 

V Sodimm 

c Das V Sfltijh 

( 
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Sub-sec. (1) ; What is composition. 

A composition is an apreemcnt between the compounding 
debtor and all or some of the creditors by which the compounding 
creditors agree w ith the debtor and (expressly or impliedly) with each 
other to accept from the debtor payment of less than the amounts 
due to them in full satisfaction of their claims, Re Hutton, (1872) 7 
Ch App 723 The deed must in substance be of the nature of 
a composition, not a conveyance A composition deed for the 
benefit of all the creditors, not comprising the whole of the 
property of the judgment-debtor, is not void, if the transaction is 
fair and bona fide and in the ordinary course of business or upon 
the pressure of the creditors It does not become void by the 
circumstances that it is signed by some only of the creditors and 
that among them are some whose debts are barred by limitation, 
Malultchand v ManiJal, 28 Bom 364. Where the insolvent enters 
into a composition with his creditors after the passing of a vesting 
order by the Court and the insolvency petition is afterwards dis- 
missed, such composition deed is valid, Koihandamma v. Miim- 
gesam, 27Mad7 13MLJ372 

Proposal for composition. 

According to English law under sec 16 (I) of the Bankruptcy 
Act, 1914, where a debtor intends to make a proposal for a compo- 
sition in satisfaction of his debts, or a proposal for a scheme of 
arrangement for his affairs, he shall, withm four days of submitting 
his statement of affairs, or within such time thereafter as the Official 
Receiver may fix, lodge with the Official Receiver a proposal in 
writing, signed by him, embodying the terms of the composition 
or scheme which he is desirous of submitting for the consideration 
of his creditors and setting out particulars of any sureties or 
securities proposed 

The insolvent, so long as his insolvency lasted, could not be 
allowed to challenge the correctness of the debts entered m the 
schedule and, therefore, application, so far as it purported to dispute 
the correctness of those debts and amounted to a request to the Court 
to enquire into the accounts of the creditois, could not properly be 
a proposal for composition wttbin the meaning of section 38 On 
the other hand, his offer to pay his just debts in full together with 
interest only at a reasonably rite, and not at the contractual rates, 
could \er> well be called a proposal The proposal contemplated 
by sec 38 is a general proposal to satisfy the whole body of creditors 
and not merely disputing the validity of the debts of particular 
creditors If a mijonty in number and three fourths in value of 
all the creditors, who«e debts are proved, resolve to accept the 
proposal It is deemed to be duly accepted If they do not, the 
unless the proposal contravenes the provisions of sub-sections 
or 6, the Court has power to approve of it If the Court app 
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the proposal, then under sec 39 its terms ou^ht to be embodied 
in an order of the Court which should frame a schedule and annul 
the adjudication After the adjudication has been annulled on 
the ground that the proposal has been accepted, the insolvent ij 
at liberty to apply under sec 50, sub section (2) to the Court to how 
an enquiry nnd expunge an entry or reduce the amount of a schedu 
led debt The scheme of the act seems to be that an msohent 
after his adjudication when the property vests m the Court or 
Receiver has no locus standi to challenge the validity of the debts 
entered in the schedule If he were allowed to do so, he may be 
harassing his creditors who cannot recover the costs incurred by 
them because they cannot prove debts incurred after the date of 
adjudication On the other hand when the insolvency has been 
annulled after the approval of a proposal or composition, and the 
time has arrived for actual payment of the debts of the debtor 
he IS given the tight to challenge the correctness of the claims of 
his creditors The property, which passes to him or to a trusted 
on annulment does not pass free from all debts It remains liable 
to debts which have not been proved or cannot be proved, Gar\Z<^ 
Sahaiv Mukarram Ah Khan, 24 ALJ 441 97 I C 556 (1926) 
AIR (A) 361 

Procedure in Court. 

In England the procedure is that the Official Receiver wicb 
whom the proposal is lodged holds a meeting of creditors before 
the public examination of the debtor is concluded, and sends to 
each creditor, before the meeting a copy of the debtors proposal 
with report thereon , and if at that meeting a majority m numbet 
and three foviTths in value of all the creditors who have prosed 
resolve to accept the proposal, it shall be deemed to be duly accep 
ted by the creditors and when approved by the Court shall be 
binding on all creditors (sec 16 (2) Bankruptcy Act, 1914] Under 
sec 38 of the present Provincial Insolvency Act, which corresponds 
to sec 27 of the Provincial Insolvency Act III of 1907, if i debtor 
submits a proposal for composition of his debts the Court 6'=^^ 
a date for the consideration of the proposal and is bound to 
notices to all the creditors If on a consideration of the proposal 
a majority in number and three fourths in value of the creditors 
whose debts are proved and who are present in person or by pleader, 
resolve to accept the proposal, the same is deemed to have been 
duly accepted by the creditors This procedure prescribed by sec 
38 should be strictly followed and the mere absence of objection 
by creditors to a proposal submitted by the insolvent and accepted 
by the Receiver does not give rise to a presumption that the crecR 
tora accepted it. Muhammad AsaduUa Khan v Sant Ram, 89 I ^ 
740 (1926) AIR (L)87 

Notice of composition. 

When a composition is. put forward the Court ought to 
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notice to the creditors If less than three fourths of the creditors 
appro\e, it faUs throuah , if three fourths of them approsc, the 
Court ought to consider whether it will sanction, Saficj K^jaman v 
Debiitv ConUTussioner, 0»dh, 18 O C 125 30 Ind Cas 694 , Alci/icun- 
med Asadul^fl Khan \ Sant Ram, 89 I C 740 (1926) AIR {L ) 87 

Sub-section (2) ; Acceptance by creditors, a 
condition precedent. 

No doubt sec 38 (2) does not have the word “all" between the 
words “accepted by" and ‘ the creditors” but the meaning is clear 
In the English Bankruptcy Acts of 1883 and 1914 and in the 
Presidency Towns Insolvency Act (sec 30) it is perfectly clear on 
the wording that the composition is binding on all creditors 
mentioned m the insolvency petition schedule It is therefore 
clear that a composition approved by the Court shall be deemed 
to be accepted by all such creditors , that is, the Insohency Court 
by accepting the composition has proved for the payment of all 
such creditors in the insolvency proceedings themselves, and no 
such creditor can after the Court’s approval of such a composition 
proceed independently against the insolvent Kamneddi Timmappa 
V Dcvasi Harpal. 56 M L ] 458 115 1 C 815 1929 AIR (M) 157 
A scheme for composition will be considered to be duly accepted 
by the creditors when the majority in number and three-fourths 
in value of all creditors whose debts ore proied and who are present 
either in person or by pleader resolve to accept the proposal It is a 
condition precedent to have the debts proved and to be present 
in Court cither m person or by pleader to signify their acceptance 
In England any creditor who has proved his debts may as«ent to 
or dis«enc from a proposal by a letter m the pre«cribed form, 
addressed to the Official Recciv er so as to be received by him not 
later than the day preceding the meeting and any such as«ent or 
dissent shall have the effect as if the creditor had been present 
and had voted at the meeting, [sec 16(4), Bankruptcy Act 1914] 
The mere absence of objection by creditors to a proposal submitted 
by the insolvent and accepted by the Receiver does not give ri'e 
to a presumption that the creditors accepted it, Muhammad Asadul/a 
K/ian V Sant Ram 89 I C 740 (1926) AIR (L ) 87 Where an 

insolvent submits, under sec 38 a proposal for a composition m 
••atisfaction of his debts the acceptince ot the proposal by a 
nvijoruy in number and three fourths in value of the creditors, 
as prc«entcd in cl (2) of the section, is a condition precedent before 
the Court can proceed to consider the proposal A composition 
in Its essence is an agreement, and unless the proposal of the in- 
«oKcntisduly accepted by the creditors m the manner laid down 
by cl (2) there is no agreement , and con«eqently there is no 
propo'ed composition before the Court for its con<ideranon arf 
either approval or refu«3l Therefore in the ab<cncc of acce 
tance by the creditors as prescribed by cl (2) the Court can 
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tlie proposal, then under sec 39 its terms oujtht to be cmbodifJ 
m an order of the Court v\hich should frame a schedule and annul 
the adjudication After the adjudication has been annulled on 
the ground that the proposal has been accepted, the insolvent b 
at liberty to apply under sec 50 sub section (2), to the Court to how 
an enquir> and expunge an entry or reduce the amount of a schedu 
led debt The scheme of the act seems to be that an msohent 
after his adjudication, when the property vests m the Court or 
Receiver, has no locus standi to challenge the validity of the debts 
entered in the schedule If he were allowed to do so, he may be 
harassing his creditors who cannot recover the costs incurred by 
them because they cannot prove debts incurred after the date of 
adjudication On the other hand, vvhen the insolvency has been 
annulled after the approval of a proposal or composition, and the 
time has arrived for actual payment of the debts of the debtor 
he IS given the right to challenge the correctness of the claims or 
his creditors The property, vv mch passes to him or to a trustee 
on annulment does not pass free from all debts It remams habit 
to debts which have not been proved or cannot be proved, G<iriS^ 
Sahaiv Mukcirram Ah Khan, 24 A L] 441 97 1 C 556 (1916) 
AIR (A) 361 

Procedure in Court, 

In England the procedure is that the Official Receiver 
whom the proposal is lodged holds a meeting of creditors, befo^® 
the public examination of the debtor is concluded, and sends to 
each creditor, before the meeting, a copy of the debtor’s proposal 
with report thereon , and if at that meeting a majority in numbej 
and three fourths m value of all the creditors who have provru 
resolve to accept the proposal, it shall be deemed to be duly accep 
ted by the creditota, and when approved by the Court shall bt 
binding on all creditors [sec 16 (2) Bankruptcy Act, 19141 Undcf 
sec 38 of the present Provincial Insolvency Act, which corresponds 
to sec 27 of the Provincial Insolvency Act III of 190?, if a debtor 
submits a proposal for composition of his debts, the Court fi'tes 
a date for the consideration of the proposal and is bound to 
notices to all the creditors If on a consideration of the propose* 
a majotity in nutnbec and three fourths in value of the creditors 
whose debts are proved and who are present in person or by pleader, 
resolve to accept the proposal, the same is deemed to have been 
duly accepted by the creditors This procedure prescribed by sec 
38 should be strictly followed and the mere absence of objection 
by creditors to a proposal submitted by the insolvent and acccptc'^ 
by the Receiver does not give rise to a presumption that the cre^ 
iota accepted it, Miifiammad Asadulla Khanv Sant Ram, 89 
740 (1926) AIR (L ) 87. 

Notice of composition. 

When a composition is put forward the Court ought to 
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notice to the creditors If less than three-fourths of the creditors 
approve, it falls through, if three-fourths of them approve, the 
Court ought to consider whether it will sanction, Saficj-tizzaman v. 
Debuts Commissioner, 0«dh, 18 O C 125 30 Ind Cas 694 , Maham- 
mad Asadttila Khan \ Snnt Ram, 89 I C 740 (1926) AIR (L ) 87 

Sub-section (2) ; Acceptance by creditors a 
condition precedent. 


No doubt sec 38 (2) does not have the word “all” between the 
words “accepted by” and “the creditors” but the meaning is clear 
In the English Bankruptcy Acts of 1883 and 1914 and in the 
Presidency Towns Insolvency Act (sec 30) it is perfectly clear on 
the wording that the composition is binding on all creditors 
mentioned m the insolvency petition schedule It is therefore 
clear that a composition approved by the Court shall be deemed 
to be accepted by all such creditors , that is, the Insolvency Court 
by accepting the composition has proved for the payment of all 
such creditors m the insolvency proceedings themselves, and no 
such creditor can after the Court’s approval of such a composition 
proceed independently against the insolvent, Kamireddi Timmappa 
V DeiasiHarpal, 56 M Li 458 115 I C 815 1929 A I R (M ) 157 
A scheme for composition will be considered to be duly accepted 
by the creditors when the majority m number and three-fourths 
in value of all creditors whose debts are prated and who are present 
either m person or fcy pleader resolve to accept the proposal It is a 
condition precedent to have the debts proved and to be present 
in Court either m person or by pleader to signify their acceptance 
In England any creditor who has proved his debts may assent to 
or dissent from a proposal by a letter, m the pre'ctibed form, 
addressed to the Official Receiver so as to be received by him not 
later than the day preceding the meeting and any such assent or 
dissent shall have the effect as if the creditor had been present 
and had v'oted at the meeting, (sec 16 (4), Bankruptcy Act 1914] 
The mere absence of objection by creditors to a proposal submitted 
by the insolvent and accepted by the Receiver does not give rise 
to a presumption that the creditors accepted it, Muhammad Asadulla 
Klian V San: Ram 89 IC 740 (1926) AIR (L ) 87 Where an 
insolvent submits, under sec 38 a proposal for a composition in 
satisfaction of his debts, the acceptance of the proposal by a 
majontv in number and three fourths m value of the creditors 
as presented in cl (2) of the section, is a condition precedent before 
the Court can proceed to consider the proposal A composition 
m its essence is an agreement, and unless the proposal of the in- 
solvcntisduh accepted b> the creditors in the manner laid down 
bv cl (2) there is no agreement . and conseqently there is no 
proposed comrosinon before the Court for its consideration and 
c.thcr appro^al or rcfn.al Therefore m the absence of accep- 
tance bv the cted.tors as ptesenbed b, cl (2) the Court cannot 
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apDrove the proposal for composition. S/i«n/c«r Lai v. Ah AhmaJ 
LL.R. 58 AIL 655 . 1936 ALJ 44 . 1936 A.W.R 41 160 l.C. 994: 
1936 A LR. (AU)102 

Resolution by creditors to accept. 

Where in an insolvency proceeding a proposal is made on be 
half of the insolvent for a scheme of arrangement of his affairs the 
District Judge must under the provisions of the Act, fi'c a date 
for the consideration of the proposal and issue notices to all the 
creditors and put the scheme before them If a majority in num- 
ber and three-fourths m value of all the creditors whose debts 
are proved and who are present in person or by pleader resolve to 
accept the proposal, it is the duty of the Court to consider whether 
It shall or shall not approve of the proposal The fact that the 
proposal IS approved by the creditors does not involve approval by 
the Court, but if there is no such majority m favour of the proposal 
It will stand rejected whatever be the opinion of the Court on iK 
merits, Shafiq v. Deputy Commissioner of Barbanki, 18 O.C. 125. 
Under section 27 (now section 38) of the Provincial Insolvency Act 
consent of all the creditors is not by itself necessarily sufficient to 
' ’ ^ * f r> jj .» v.Ganpat Rarn, 

' . • Under section 38 

• the circumstances 
.cheme and it does 

not relieve the Court of the duty of mdging independently whether 
the scheme is reasonable and for the benefit of the creditors by 
reference to other circumstances, such as, the state of the assets, 
the conduct of the insolvent, etc The mere fact that the Recei- 
ver’s management of the estate will involve delay and expense is not 
sufficient ground for giving effect to the scheme. Where the Court 
m approving a scheme failed to consider the relevant circumstances 
and mainly relied on the consent of the majonty of creditors, it 
was held that the order was bad in law, Sevugan Cheitiar v. Muru- 
gubba C/iemur, 54 Mad 823:61 MLJ, 173-33 L.W. 620: 1931 
M:W.N 378 : 132 I C. 134 . 1931 A.I R. (Mad ) 344. 

Creditors whose debts are proved. 

The proof of debts required by the section means that the 

creditor shall have proved his debts m some of the ways prescribed 

by the Act and that his name has been put by the Court in the 
schedule of creditors, Cfiandan Lai v. Khem Ra;, 15A.L] 538:40 

Ind Cas. 156 As to how debts arc proved, tide sec 49. m'ni The 
composition need not be found on the amount of debts provable 
at the date of the receiving order, but only on those remaining 
provable at the time of the composition being approved, excluding 
therefore, debts properly released before their time, Re. E A. b. 
(1902) 1 KB. 457. But such releases muse be absolute, and not 
made conditional on the scheme going through, the term on which 
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the debts ln\e been released must be shown on the face of the 
proposal, and it would seem, the releases must not have been 
procured b\ or with the pn\tt> of the debtor, Re Pilling, (1903) 2 
KB 50 The creditors w hose debts ha\ e been released cannot vote 
on the question of acceptance or rejection of the scheme 

Sub sec. (3) ; Amendment of the proposal. 

The proposal for composition is not absolutely final It is put 
forward rcallv as a basis of negotiation with the creditors, and may 
be amended at the meeting of creditors at which it is considered, 
but any amendment must satisfy the (Official Receiver in England) 
Court as calculated to benefit the general body of creditors, some of 
whom may not be present — Rmgtiood 

Sub-secs. (4) &. (5) ; Refusal by Court to approve. 

These correspond to sections 16 (9) and 16(10) of the Bank- 
ruptcy Act, 1914, which run as follows "If the Court is of opimon 
that the terms of the proposal arc not reasonable or are not calcula- 
ted to benefit the general body of creditors, or in any case in which 
the Court is required, where the debtor is adjudged bankrupt, to 
refuse his discharge, the Court shall refuse to accept the proposal 
and ‘ If any facts are proved on proof of which the Court would be 
required either to refuse, suspend or attach condition to the debtor’s 
discharge were he adjudged bankrupt, the Court shall refuse to 
accept the proposal, unless it provides reasonable security for pay 
mem of not less than five shillings m the pound on all unsecured 
debts provable against the debtor’s estate " The proposal for 
composition, notwithstanding that it has been accepted by the 
creditors under sub section (2), does not become binding upon all 
the creditors unless and until approved by the Court (sec 39) and a 
safeguard is thus provided, not only against injustice to a dissenting 
minority, but also against disregard of the demands of commer- 
cial morality and of justice To ensure that it has been provided that 
no proposal for composition will be entertained unless the order of 
adjudication has been made [sec 38 (1)J that is, until after the con 
elusion of the examination of the debtor under section 24 , and 
that the Court shall not approve the proposal until it has heard 
not only objections raised by any creditor but also a report of the 
Official Receiver on two matters tic, (i) the proposed terms and 
('iij the conduct of the debtor TTve report of the Official Receiver 
is held to be prima facie evidence of the statements therein, Exparte 
Campbell, (1885) 15 Q B D 213 

The Court shall refuse (i) if m its opinion the terms proposed are 
not reasonable, or calculated to benefit the general body of credi 
tors , or (\i) if the proposal does not provide for payment in 
priority of debts which would be entitled to priority on the distribu- 
tion of the debtor’s assets in bankruptcy Vide sec 61, infra TTie 

26 
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Court may approve a proposil— but only one that affords a reason 
able security for payment of it least six innas in the rupee on all 
the unsecured debts pro\ able igamst the debtors estate — although 
the circumstances surrounding, the debtors insolvency are such that 
the Court would hive no power to grant an unconditional dis 
charge Where for instance the vnlue of the assets does not 
amount to eight anms in the rupee on the unsecured liabilities the 
Court cannot grant an unconditional discharge unless the bankrupt 
satisfied the Court that the fact chat the assets are notofa\alue 
equal to eight annas m the rupee has arisen from circumstances for 
which he cannot justly beheld responsible [sec 42 (1) (a)] The 
Court can seldom approve a composition which does not afford 
reasonable security for the payment wichm a reasonably short time 
of five shillings m the pound Webh In Re (1914) 3 k B 387 Paine 
In Re (1891) WN 208 Re F/eu (1905) I K B 278 
■Reasonable security for payment 

By sub section 10 (sub sec (5) of the Indian Act] proposal must 
provide a reasonable security for five shillings m the € (six annas 
in the rupee under the Indian law) which means not such security 
as It would be reasonable that a prudent man should invest money 
upon but a reasonable commercial probability that the amount 
named will be realred having regard to the state of affairs presented 
to the creditors Rc Bottomfey 10 Mor 262 In Re Prune (1891) 
W N 208 Lord Esher M R said This did not mean reasomble 
security for payment at a distant time but for payment now or 
within a short time 


Power of Court to enforce security 
It IS open to a Court under the ProMncial Insolvency Act to 
give relief against the sureties under a composition scheme by 
summary orders though there is no provision corresponding to 
clause 2 of s 30 of the Presidency Towns Insolvency Act In 
Subramama Iyer V VenJuitarama Raju 1936 MWN 197 43 LW 
194 71 ML] 733 I6I IC 717 1936 AIR (M ) 424 it was 
contended that the Provincial Insolvency Act does not contain 
any provision corresponding to clause 2 of s 30 of the Presidency 
Towns Insolvency Act and it is therefore not open to the insol 
vency Court to giv e relief against the sureties by summary orders 
and that the only course open to the creditor is to tvke an assign 
ment of the bond and sue thereon The Court held But so far as 
the power to enforce the terms of the surety bond is concerned the 
absence of such a provision is by no means conclusive On the 
nrinciples indicated in the judgment of the judicial committee in 
Ra/Ragfiiifcr Smgh v )ai IndrH Bahadur Singh 42 All 158 (PC) 
the Court to which such bonds aw given must pnma /flcie have 
rower to enforce them In a case like the present the suggestion 
of a remedy by way of assignment of the bond has very little to 
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recommend it The «chedulc ma> comprise numerous creditors «omc 
of whom micht ha\c been paid some ofwhom michthave been 
partlj paid and others not paid at all To whom is thebondtobe 
assigned ^ The In<oKency Court can do justice much more 
eifectueh beween the parties if it has the power to enforce the 
terms of the bond than ordinary Courts can do m a suit filed 
to enforce the bond if that bond is assigned to a third party 
Reliance was placed on the decision in Earpurt MimhiM m Dale 
(1875) 20 Eq 772 but that was a case of a bond given not to the 
Court but to a private trustee and the Court naturally held that the 
onlv remedy w as by w a\ of a suit on the bond 

Refusal of approval by Court for misconduct 
of the debtor 

The cases in which the Court is bound to refuse suspend or 
attach conditions to a discharge arc set forth in sec 41 infra But 
although express power is given to the Court to refuse ns approval 
>et It was held that the Court would consider the interest of the 
creditors as well as the conduct of the debtor and would not be 
bound to refuse its approval because the debtor had committed 
offences which would have prevented his immediate unconditional 
discharge Re Gencjc (1886) 18 QBD 168 Re Bottom/cy 10 Mor 
262 The fact that the debtor had contributed to his bankruptcy 
by rash and hazardous speculation was held not to be of itself 
sufficient ground for refusing approval Misconduct to justify 
refusal to approve must be of a gross character such as would make 
It against public policy to sanction the scheme Re Burr (1892) 
2QB 467 Re E A B (1902) 1 KB 457 A composition scheme 
under which one of the creditors was to take over the whole of 
the insolvent s property on condition of his paying six annas m 
the rupee to all the creditors was approved by the District Judge 
on three grounds (1) that the requisite majority of creditors had 
approved the scheme (2) that it was represented that the Official 
Receiv er s administration of the estate of the insolvent under the 
Act would lead to considerable delay and expense and (3) that 
the opposing creditor did not accept an offer o' the same terms 
made to him in the course of the proceedings It appeared 
however that in approv mg the scheme the District Judge (1) had 
overlooked the fact that the Official Receiver had reported agaitnst 
the scheme and had represented that it was not beneficial to the 
creditors (2) had not himself considered whether the scheme was 
a fair scheme (3) had not commented upon the fact that the 
insolvent s conduct in connection with the insolvency had been 
bad (4) had not paid due attention to the fact that the credior 
who agreed to take over the insolvent s assets upon the terms 
proposed was a very near relation of the insolvent (5) had ignored 
the probability that the scheme was a device to enable the insolv^rir 
to buy back his assets at a profitable figure and to make a 
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Court maj approve a proposal — but only one that affords a reason 
able security for payment of at least six annas in the rupee on all 
the unsecured debts provable against the debtor s estate — although 
the circumstances surrounding the debtor s insolvency are such that 
the Court would have no potver to grant an unconditional dis- 
charge Where for instance the value of the assets does not 
amount to eight annas in the rupee on the unsecured liabilities the 
Court cannot grant an unconditional discharge unless the bankrupt 
satisfied the Court that the fact that the assets are not of a value 
equal to eight annas m the rupee has arisen from circumstances for 
which he cannot justly be held responsible Isec 42 (I) (a)] The 
Court can seldom approve a composition which does not afford 
reasonable security for the payment within a reasonably short time 
of five shillings m the pound Webb In Re (1914) 3 KB 387 Pnmc 
In Re (1891) WN 208 Re Fleu (1905) 1 KB 278 

Reasonable security for payment 

By sub section 10 [sub sec (5) of the Indian Act] proposal must 
provide a reasonable security for five shillings m the £ (six annas 
m the rupee under the Indian law) which means not such security 
as It would be reasonable that a prudent man should invest money 
upon but n reasonable commercial probability that the amount 
named will be realued having regard to the stare of affairs presented 
to the creditors Re Bofiomley 10 Mor 262 In Re Paine (1891) 
W N 208 Lord Esher M R said This did not mean reasonable 
security for payment at a distant time but for payment now ot 
within a short time 

Power of Court to enforce security 

It is open to a Court under the Provincial Insolvency Act to 
give relief against the sureties under a composition scheme by 
summary orders though there is no provision corresponding to 
clause 2 of s 30 of the Presidency Towns Insolvency Act In 
Subramama Iyer v Venkatarama Raju 1936 M W N 197 43 L.W 
194 71 ML] 733 161 IC 717 1936 AIR (M ) 424 it 
contended that the Provincial Insolvency Act does not contain 
any provision corresponding to clause 2 of s 30 of the Presidency 
Towns Insolvency Act and it is therefore not open to the msol 
vency Court to give relief against the sureties by summary orders 
and that the only course open to the creditor is to take an assign 
ment of the bond and sue thereon The Court held But so far as 
the power to enforce the terms of the surety bond is concerned the 
absence of such a provision is by no means conclusive On the 
principles indicated in the judgment of the judicial committee m 
Ro; Raghubir Singli \ Jar Indra Bafiddur Smgfi 42 All 158 (PC) 
the Court to which such bonds are given must prtma facie have 
power to enforce them In a case like the present the suggestion 
of a remedy by way of assignment of the bond has very little to 
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recommend it. The schedule ma> comprise numerous creditors «omc 
of whom micht ha\c been pud, some of whom mishthave be^ 
partly paid and others not paid at all To whom is the bond to tv 
assigned ^ The In<ol\cnc^ Court can do justice much more 
cffccmcK between the parties if it has the pow er to enforce the 
terms of the bond than ordinary Courts can do in a suit filed 
to enforce the bond if that bond is assigned to a third party 
Reliance was placed on the decision in Expart Xfirabita m DaV, 
(1875) 20 Eq, 772 but that was a case of a bond gnennotto the 
Court but to a prnate trustee and the Court naturally held that the 
only remedy w as by w ay of a suit on the bond ” 

Refusal of approaa! b> Court for misconduct 
of the debtor. 


The cases in which the Court is bound to refuse, suspend or 
attach conditions to a discharge are set forth in sec 41,jn/ra But 
although express power is gw en to the Court to refuse its ap**ro*,-al 
yet It was held that the Court would consider the jmcre«r the 
creditors as well as the conduct of the debtor, and would not be 
bound to refuse its approval because the debtor had co-inirred 
offences which would have prevented his immediate uncendiMnn^I 
dischatge.Re Gen«c. U886) 18QBD 168 Re MoV 

262 The fact that the debtor had contributed to hii hankninfcv 
by rash and harardous speculation was held not to be of itself 
sufficient ground for refusing approval Misconduct to lustlfv 
refusal to approve muse be of a gross character, such as would mill 
It against public policy to sanction the scheme Pt flurr tiEOsi 
2 QB 467 . Re E A B . (1902) 1 K B 457 A ^ 

under which one of the creditors was to fate over^the wl 
the insolvent’s property on condition of hit na/,f.« ,{, P' 

the rupee to all the creditors was approved hv the 
on three grounds, (1) that the requisite 
approved the scheme , (2) that ,t wa, rer^.-S L d 
Receiver’s administration of the estate sif u.,, r, ^ O/Tre hi 

Act would lead to comiderablc tlclijf „„| Rpcr,4 f"' 
the opposing creditor did not accept an offer t/ V 
made to him m the course of tli#* tf^eeed/r t * 1 * 

how ever, that in approving the «fhetf#',ff A ^ "PlVUfvl. 

overlooked the fact that the O/fifhi (Vcel/ff In i ^ lU |\id 

the scheme and had reprcscnird th^f if tv,. ,,, «v*iitnst 

creditors, (2) had not himself rotnl/iefe,f .it bM ie 

afa.r scheme (3) had no, -Wure/M ™ 'I''' w«. 

insolvent’s conduct in cimwitU^, witfi i ihnulie 

leotUt. t,. .1- ,'""’hilK> luul 1,,„ 


bad, (4) had not paid due . . - uvih) ti 

who agreed to tike over r|,^ t(.i< ivei,p» viulloi 

to buy back his asset, at » f, " J'' I'’ ill.' Ill.l.lvn;! 
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out of his insolvency and (6) had not himself considered the 
question of what profit the proposed scheme would be to the 
creditors It was held that the scheme was not one which should 
have been approved Under sec 38 the assent of the requisite 
majority of creditors is nor by itself n sufficient reason for approving 
a scheme Even if there is that tssent the Court must exercise 
Its judicial discretion before approving the scheme — that is o 
discretion founded on sufficient reasons after considering all aspects 
of the same and ascertaining the facts as far as possible The 
opposing creditor s failure to accept the offer made to him is not 
by Itself a ground for approving the scheme On a question 
whether a scheme should be approved the insolvents failure to 
maintain proper accounts is one of the most serious matters to be 
taken into consideration Scingan Ohettiar v Muniguppa Chettiar 
54 Mad 823 61 MLJ 173 132 I C 134 1931 A I R (Mad ) 344 

Sub sec (6) , Priority of debts 

This IS section 16 (19) of the Bankruptcy Act 1914 It 
provided in section 61 m/ra that m the distribution of the properh 
of the insolvent there shall be paid in priority to al) other debts 
(a) debts due to the Crown or to any local authority and (fc) 
salary or wages not exceeding twenty rupees in all of any clerk 
servant or labourer in respect of services rendered to the insolvent 
during four months before the presentation of the petition No 
composition or scheme shall be approved by the Court which 
does not provide ror the payment in priority to other debts of 
debts stated before 

Sub sec (7) , Approval or refusal by Court 

In cases other than those mentioned in the foregoing sub sections 
the Court is giv en a discretion either to accept or refuse the proposal 
In exercising its discretion each case must be considered on its own 
merits The Court will form its own judgment upon all the 
circumstances of the case and the Court shall rake into considera 
tion the interests of the creditors and the conduct of the debtor 
If the composition or scheme is manifestly the best thing for the 
creditors the Court w ill be inclined to approve it hcarsley Exp 
(1887) 18 QBD 168 Fletf In Rc (1905) 1 KB 278 But even 
if It IS so and the creditors have all accepted it the Court may 
m the interest of commercial and public morality refuse its 
approval if the facts proved against the debtor are of a serious 
nature Campbell Exp (1885)I5QBD 213 “VC here five shillings 
m the pound IS secured the Court wiU not refuse approval for 
slight acts of misconduct on the part of the debtor E A B In n 

(1902) 1 K B 457 

Under the Provincial Insolv en^y Act composition before adjudi 

cation ts an impossibility mspite of the wordings of section 16 anci 



S 38(7)] COMPOblTlON OUT OF COURT 


405 


27 bccauvc there is no provision for proof of debts until after 
adjudication Even after adjudication composition is impossible if 
the debts arc not proved for section 27 (2) [now 33 (2)1 makes the 
assent of the majoritv in number and three fourths m value of all 
the creditors whose debts are proved a sme <jij£i non The assent is 
not a mere formality When a composition does not secure for the 
creditor an^thinj, more under it than what thc\ would pet if the 
bankruptcv procecdmj,s had continued and the composition seems 
to have the effect of compoundinR a fraud and if likch to involve 
the creditors in litii,ation the Court will not sanction the compo 
sitton The Court has a discretion which is recoj.nised m section 
27 (6) I now 38 (7)1 of the Provincial InsoKenc> Act and the 
discretion is evercised in the interests o( commercial morality Re 
Application of Flemint; Shah & Co to deciare the /irm of Sadi Ram 
Jumnadas Insolients 23 Ind Cas 365 Under the Provincial 
Insolvency Act sec 38 restricts the power of the Court to approve 
a composition scheme b\ certain conditions If those restrictive 
conditions are fulfilled the last clause of the section provides that 
the Court may then either approve or disapprove of the scheme 
That means that although the section has provided that no scheme 
shall be approved unless the requisite majority of the creditors 
consent still even if there is that consent of the creditors the 
Court must exercise Its judicial discretion before approving of the 
scheme The consent by itself is not a sufficient reason for approving 
of the scheme Se^ugan Chettwr v Miirugappa Cfiettiflr 54 Mad 823 

Effect of schemes wrongly approved 

A composition or scheme if acted upon after approval by Court 
will not be disturbed though the order of approval might be bad 
in law in view of the delay and practical difficulties m restoring the 
status quo In Semgan v Muritgappa 54 Mad 823 it was held 
that though the order of the lower Court in approving the scheme 
was bad in law snll the scheme having been acted upon it need 
not be set aside because of the practical difficulties such a course 
might involve 

Composition out of Court 

After being adjudicated insolvents ^ppell'lnts proposed a scheme 
for composition vvhich was rejected They subsequently represented 
that a majority of the creditors had accepted half of their respective 
dues in full satisfaction of their claims as suggested in the scheme 
of composition It w as held that these transactions could not be 
recognised in insolvency proceedings Beharilal SiWar v Harsiikdas 
ChulcTnal 25 C W N 137 61 Ind Cas 904 The payment of 4 

annas m the rupee is not i payment m full and the arrangement 
question could not be treated as composition when the preset 
procedure for it had not been followed Briykisfiore v 
Assignee Madras 43 Mad 71 37MLJ 244 (1919) MWN 
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Appeal. 


Where proceedings have taken place under sections 38 and 39, 
there is no appeal as of right Leave of the District Court or of 
' ' ^ 'be admitted 

he order of 
L3 441 97 


39. If the Court approves the proposal, the terms 
, shall be embodied in an order of the 

Order on approva Coupt, and the Order of adjudication 

shall be annulled, and the provisions of section 37 shall 
apply, and the composition or scheme shall be binding on 
all the creditors, so far as relates to any debt due to them from 
the debtor and protahle under the Act 
Review. 


This IS section 27 (7) of Act III of 1907 and corresponds to 
section 30 of the Presidency Towns Insolvency Act and section 16 
(12) &. (13) of the Bankruptcy Act. 1914 as amended by the Bank' 
ruptcy (Amendment) Act, 1926, which runs as follows “Cl (12) 
If the Court approves the proposal, the approval may be testified 
by the seal of the Court being attached to the instrument containing 
the terms of the proposed composition or scheme, or by the terms 
being embodied in an order of the Court, ‘ and “Cl (13) A 
composition or scheme accepted and approved m pursuance of this 
section shall be binding on all the creditors so far as relate to any 
debts due to them from the debtor and provable m bankruptcy, but 
shall not release the debtor from any liability under a judgment 
against him m an action for seduction, or under an affiliacion order, 
or under a judgment against him as a co respondent in a matn 
monial cause, except to such an extent and under such conditions 
as the Court expressly orders m respect of such liability " This 
section provides another ground for annulling an adjudication 
order besides those mentioned In sections 35 &. 36, supra 
Amendment. 


The section as it originally stood was “If the Court approves 
the proposal, the terms shall be embodied in an order of the Court, 
and “the Court ’ ' ' ' ’ ' ' ’ ' 

of section 33," 
provisions of se 

should be bine , , " 

so far as relates to any debts entered therein 

The Provincial Insolvency (Amendment) Act, X of 1935 was 
passed by the Indian Legislature which received the assent of the 
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Govcmof'Ccncral on the 28th September 1935 and see. 2 of the 
said Act provides 

2 In section 39 of the Provincial Insolvency Act, 1920 — 
Amendment of (a) The words “the Court shall fnmc a schedule 
•ectlon 39, Act m nccordancc with the provisions of section 33” 
^ shall be omitted , and 

fb) for the words “entered in the said schedule so far as 
relates to an\ debt entered therein’ the words 'so far as relates 
to any debt due to them from the debtor and provable under this 
Act" shall be substituted 

Statement of Object and Reasons In the statement of objects and 
reasons for introducinc the Bill for amendment of sec 39 it was 
stated ‘ There is a judicial authority for the proposition that a 
composition under section 39 of the Provincial Insolvency Act, 
1920 (V of 1920), releases' the insolvent only from debts entered 
in the Schedule, but not from a debt in respect of vvhich the 
creditor has not taken part in the insolvency proceedings , whereas 
section 30 of the Presidency-towns Insolvency Act, 1909 (HI of 1909), 
releases the insolvent from all debts provable m insolvency A 
comparison of section 44 of the former Act and section 45 of the 
latter Act indicates that the effect of an order of discharge is 
substantially the same under both Acts, and there is no good 
reason why the effect of a compromise should not similarly be the 
same This Bill is designed to assimilate the terms of section 39 
of the Provincial Insolvency Act, 1920, to that of section 30 of 
the Presidency towns Insolvency Act, ’ 

Orders on approval. 

Under sec 39 the Court shall (I) embody the terms of a com- 
position m an order, (2) frame a schedule of creditors who have 
proved their debts under sec 33, (3) annul the order of adjudi- 
cation, making such provision for carrying out the terms of the 
composition and if necessary, vesting the property in some person 
other than the bankrupt for the purpose of securing or bringing 
about the fulfilment of any condition on vvhich the annulment 
IS based 

(1) Order embodyrng the terms Oi composition If the Court 
approves the proposal the terms must be embodied in an order of 
the Court Omission to incorporate the terms of the proposal is a 
mere formal defect which can be remedied at anytime and does 
not affect the annulment, Bombay Company Ltd v The Official 
Assignee of Madras, 44 Mad 381 , Ganga Sakai v Mukarram Ah 
Khan, 24 A L J 441 97 I C 356 (1926) AIR (A ) 361 

(2) Framing of the schedule by Court When the proposal 
scheme has been approved by the Court it will proceed to ** 
schedule of creditors m accordance with the provisions of sec 
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The schedule is to contain the names of creditors who have proved 
their debts and the amount of their respective debts The debts 
must be debts "provable under the Act w ithin the meaning of 
section 34 The debts must be proved m the mode prescribed by 
section 49 The Court has no power to dispense with the formality 
of framing a schedule of creditors It is made by the Act a requi 
site part of the procedure fey effectuating a composition The 
importance of the schedule is that the section says that the creditors 
whose names and debts are entered in the schedule shall be bound 
by the composition The meaning of this is that a creditor whose 
debt is not entered in the schedule wiU not be bound by the 
composition arrangement Copalu Pillai v Kothadarama Ayyar, 57 
Mad 1082 40 LW no 1934 A I, R (M ) 529, following K'/iaW 

wIRahaman v Ram Sarup, 95 1C 204 Under amended section 
“framing of the schedule has been dispensed with and it is not 
necessary 

(3) Annulment of adjudication Sec 39 requires the Court to 
embody the terms of a composition in an order and annul the 
order of adjudication The grant of permission to an insolvent to 
mortgage his property to one of his creditors and the subsequent 
filing of the proceedings owing to the absence of the parties will 
not amount to an order annulling the adjudication under sec 39 of 
the Act, Govind v Sonba, 121 I C 663 

Effect of order on approval of composition. 

(1) Revesting of property on annulment There is no express 
provision m the section as to what are to be the powers of the 
debtor over his estate after a composition resolution has been ap- 
proved That he must have power to deal with his estate by 
' , -f i. purpose of en 

^ould seem to be a necessary 
if at all he may pledge it to 
^ for the purpose of raising 

money to pay the composition, may be doubtful, Exp Allard, (1881) 
16 Ch D 505 When a composition or scheme approved of, the 
Official Receiver shall, on payment of costs and fees, forthwith put 
the debtor (or, as the case may be, the trustee or person appointed 
under the composition or scheme) into possession of the debtor’s 
property The Court shall also discharge the receiving order (Bank- 
ruptcy Rule 212) 

In Re Croom, (1891) I Ch 695 it was held by Kckewich, J, that 
m the absence of any express provisions in the scheme or compo 
sirion the debtor is entitled to all property acquired after approval, 
the approval being equivalent to an order of discharge Plaintiff 
having been adjudicated bankrupt his creditors agreed to accept a 
proposal for a composition m satisfaction of the debts due to them 
under the bankruptcy The amount necessary to pay the compo- 
suion was deposited with the Official Receiver The Court, having 
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approved the composition made an order annulling the bankruptcy, 
fcut did not make an> order testing rtn> property of the plainti^ in him 
or m an> other person After the annulment of the bankruptcy the 
plaintiff brought an action to recover a chose-in-action, which had 
been legally assigned to him before the receiving order, It was 
held, that upon the order of annulment the chose-in action re- 
vesred in him and that he was entitled to sue for it Younger, L J , 
in deliv ering the judgment said “TTie law empowers the Court to 
make an order annulling the bankruptcy at a point of time when 
the composition on which annulment is based has not m fact been 
paid In these circumstances it is natural that the law should 
enable the Court by order to vest the property of the bankrupt not 
only in himself but in such other person as the Court may appoint 
An order vesting the property in some other person than the ban- 
krupt may be necessary for the purpose of securing or bringing 
about the final payment of the composition ” But in case an order 
annulling the bankruptcy was made but it contained no provision 
at all with regard to the vesting of the property of the bankrupt in 
himself or in any body else, the property vests in the bankrupt 
‘ The trustee in bankruptcy held the bankrupt’s property for all the 
purposes of the bankruptcy The only purposes for which the pro- 
perty was by statute vested m him having been fully discharged and 
the property not having been exhausted, remained m his hands free 
and discharged from them and all of them The necessary result 
IS that there is a resulting trust for the late bankrupt, certainly m 
equity at law,” Flower v Mayor o/ Lime Regis Corporation, (1921) 1 
K B 488 In Re Tulsidas Ktssendoyal , Exparte Chhajuram Cfiow 
dfiwry, 40 CWN 1029, which was a case under the Presidency 
Towns Insolvency Act, the observation of Lort Williams, J , that the 
effect of sec 23 (1) of the Presidency Towns Insolvency Act in cases 
where adjudication is annulled on the approval of composition by 
Court — IS that upon the Court making an appointment within the 
meaning of that section, the property of the debtor ipso facto, vests 
in the person or persons appointed The section does not require 
that the Court should make a separate vesting order Even if a 
vesting order is necessary it is within the power of the Court to 
make it at any subsequent stage — after the acceptance of the com- 
position by Court — acting under the powers conferred by sec 7 
and 30 (2) of the Presidency Towns Insolvency Act, applies muta 
CIS mutandis to a case under s 39 of the Provincial Insolvency Act 
the provisions of which after amendment, are substantially the 
same as that of the Presidency Towns Insolvency Act In the said 
case a composition scheme, which was accepted by the creditors 
and approved of by the Court, provided that trustees should be 
appointed to carry out the composition and that the payment 
the composition should be secured m certain manners C i.. ^ 
such manner indicated being that “the insolvent and the C ’ 
Assignee will convey by a sufficient document to the said u' 
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their right title and interest m their immo\ able properties ” It was 
held that even when there has not been any con\eyance by a suSi 
cient document by the insohent or the Official Assignee to the 
trustees within the meaning of the composition, still, the approval 
of the composition vested the property, tpso facto to the trustees 

(2) Composition imds the debtor and his estate Certain persons, 
being adjudicated Insolvents entered into a scheme of composition 
with their creditors and the scheme being approved by the Court 
and the transfers contemplated thereby completed the adjudication 
orders were annulled The scheme provided for the transfer of 
certain properties by certain gurantors to the official Assignee who 
was to apply them m payment of the creditors’ claims The secured 
creditors were to be paid in full and a Bank a secured creditor, 
was to be paid off finally last, being paid interest in the meantime 
at 6 % per unnum. and a further 6 % after certain other mortgs 
ges had been paid off A schedule to the scheme set forth the 
principal sums of the three mortgages held by the Bank and also 
a sum as approximate due which included arrears of interest 
This debt was proved before and admitted by the Official Assignee 
before the scheme but later on an objection being taken that the 
debt had not been fully investigated as shown by the word approxi 
mate” and that it could not include past interests the matter tvas 
finally decided by the High Court m favour of the Bank The 
quesnon being raised again by the Official Assignee that interest 
under the scheme could not be claimed on the whole sum it was 
held that on a proper construction of the scheme and the schedule 
a new mode of payment was accepted for the secured debt, the 
amount of which was fixed at the sum mentioned m the schedule 
irrespective of the fact that it included arrears of interest, the word 

approximate” merely referring to the anihmatical correctness of 
the calculation and that in view of the previous judgment, the 
ouestion was no longer open to the Official Assignee The Benaras 
Bank, Ltd v S C H Meyer. 43 CWN 483 (PC) 

(3) Compoiilion binds oil creditors whether entered m the schedule 
or not By the Bankruptcy Act 1883, section 18 sub sec (8) 'a 
composition or scheme accepted and approved m pursuance of this 
section shall be binding on all the creditors, so far as relates to any 
debts due to them from the debtor and payable in bankruptcy,’ 
In Flint \ Barnard, 22 Q B D 90, it was held that the debts m 
respect of which a composition is binding under this section 
include all debts and liabilities which would be released by an 
order of discharge in bankruptcy 

In India there was a conflict of opinion as to whether on annul- 
ment of adjudication on approval of composition by Court under 
sec 39 the insolvency proceedings come to an end and whether the 
debtor is put again in iWtits ^wo ante the insolvency at the mercy or 
his creditors who may pursue their remedy de hors the Insolvency 
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Court. The Lahore Hifih Cou- v. J?flm 

Saru{), 8 L.L.). 286 : 95 l.C. ffirmms 

Ram Santp v. Khalil-ul-Rafim i P.L.R. 

117 •. (19251 A.l R. (L-) 376 that “the mam distinction between an 
order of discharge and an order approving a composition is that 
anorderof diSchaTserelcaie the tnsohent from all debts protxible tinder 
the Act, whether those debts have been entered in the schedule 
contemplated by sec 33 of the Act or not, but a composition is 
binding only on creditors who caused their debts to be entered in 
the schedule contemplated by sec. 39- Section 39 makes the com- 
position binding on the creditors entered in the schedule but there 
is no provision binding on the unscheduled creditors and in the 
absence of such a provision an unscheduled creditor is entitled to 
execute his decree ” The same view has been held in Sind m 
Mommal JCishmdas v Ghanshamdas Parmanand, 120 l.C. 84 1929 

A.I.R. (S) 204 where It has been observed. ‘ A creditor who has 
not proved his debt and is not entered in the schedule of credi- 
tors framed by the Court under sec 33, is not bound by a com- 
position, and such a creditor can, after annulment of insolvency 
consequent on approval of a scheme or composition, continue his 
suit which had been stayed under the provisions of sec. 29, on 
the adjudication of the debtor as an insolvent. By schedule is 
meant the schedule of the creditors who have proved their debts 
under sec. 33.” 

A contrary view ’ * ' ’ ’ i » ’ 

1 , in delivering chej 
56M.LJ 458- 115 

“In cases under secs. 35 and 39 the annulment is because the debts 
have been paid, either in full or because creditors have accepted 
part payment in full satisfaction In the case under sec. 43 the 
adjudication is annulled as a punishment because the debtor has 
not prosecuted his application for discharge. The annulment of 
adjudication under sections 35 and 39 is not by way of punishment. 
Therefore when the adjudication is annulled because he has 
paid his debts so far as he can, it appears that the intention of the 
Act IS that he shall not be put again in status quo ante the insol- 
vency at the mercy of his creditors No doubt sec 38 (2) does 
not have the word ‘all’ between the words ‘accepted by’ and ‘the 
creditors but the meaning is clear In the English Bankruptcy 
Acts of 1833 and 1914 and m the Presidency Towns Insolvency 
Act (sec 30), It IS perfectly clear on the wording that the compo- 
sition IS binding on all creditors mentioned in the insolvency 
petition schedule It is, therefore, clear that a composition appro- 
ved by the Court shall be deemed to be accepted by all such 
creditors ; that is, the Insolvency Court by accepting the composi- 
tion has provnded for the payment of all such creditors in the 
insolvency proceedings themselves and no such creditor can after 
the Court’s approval of such a composition proceed independently 
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their right title and interest tn their immovable properties ” It was 
held that even when there has not been any conveyance by a suffi 
cient document by the insohent or the Official Assignee to the 
trustees within the meaning of the composition, still, the approval 
of the composition vested the property, ipso facto, ro the trustees 

(2) Composition hinds the debtor and hts estate Certain persons, 
being adjudicated insolvents entered into a scheme of composition 
with their creditors and the scheme being approved by the Court 
and the transfers contemplated thereby completed the adjudication 
orders were annulled The scheme provided for the transfer of 
certain properties by certain gurantors to the official Assignee who 
was to apply them m payment of the creditors’ claims The secured 
creditors were to be paid m full and a Bank, a secured creditor, 
was to be paid off finally last, being paid interest in the nieantinie 
at 6 % per annum, and a further 6 % after certain other moitga' 
ges had been paid off A schedule to the scheme set forth the 
principal sums of the three mortgages held by the Bank and also 
a sum as ‘approximate due” which included arrears of interest 
This debt was proved before and admitted by the Official Assignee 
before the scheme but later on an objection being taken that the 
debt had not been fully investigated as shown by the word 'apptoxi 
mate” and that it could not include past interests the matter was 
finally decided fay the High Court m favour of the Bank Th« 
question being raised again by the Official Assignee that interest 
under the scheme could not be claimed on the whole sum it was 
held that on a proper construction of the scheme and the schedule 
a new mode of payment was accepted for the secured debt, the 
amount of which was fixed at the sum mentioned in the schedule 
irrespective of the fact that it included arrears of interest, the word 
“approximate” merely refemng to the arithmatical correctness of 
the calculation and that in view of the previous judgment, the 
question was no longer open to the Official Assignee The Benaras 
Bank, Ltd V S C H Meyer, 43 C.W N 483 (P C ) 

(3) Composition binds oil creduoTS whether entered m the schedule 
07 not By the Bankruptcy Act 1883, section 18, sub sec (8). ‘a 
composition or scheme accepted and approved in pursuance of this 
section shall be binding on all the creditors, so far as relates to any 
debts due to them from the debtor and payable in bankruptcy/ 
In Flint V Barnard,!! QBD 90, it was held that the debts m 
respect of which a composition is binding under this section 
include all debts and liabilities which would be released by an 
order of discharge in bankruptcy 

In India there was a conflict of opinion as to whether on annul' 
ment of adjudication on approval of composition by Court under 
sec 39 the insolvency proceramgs come to an end and whether the 
debtor is put again in status quo ante the insolvency at the mercy of 
his creditors vvho may pursue their remedy de hors the Insolvency 



b 39] EFFECT OF ORDER OM APPROVAL OF COMPOSITION 411 


Court The Lahore Hjch Court has held in Khalil iil Rahman v Ram 
SanipSLLJ 2S6 95 I C 204 (1926) AIR (L) 484 affirming 
Ram Samp v Khahl ii( Rahman TLLJ 158 87 I C 348 26 PL.R 
117 (1925) AIR (L) 376 that the mam distinction benveen an 
order of discharge and an order appro\ing a composition is that 
an order of discharge release the tnsolient from all debts proi able under 
the Act whether those debts have been entered m the schedule 
contemplated b^ sec 33 of the Act or not but a composition is 
binding only on creditors who caused their debts to be entered in 
the schedule contemplated by sec 39 Section 39 makes the com 
position binding on the creditors eniercd m the schedule but there 
IS no provision binding on the unscheduled creditors and in the 
absence of such a provision an unscheduled creditor is entitled to 
execute his decree The same view has been held m Sind m 
Motumaf Kishindas V Ghanshamdas Parmanflnd 120 IC 84 1929 

AIR (S ) 204 where it has been observed A creditor who has 
not proved his debt and is not entered in the schedule of crcdi 
tors framed by the Court under sec 33 is not bound by a com 
position and such a creditor can after annulment of insolvency 
consequent on approval of a scheme or composition continue his 
suit which had been stayed under the provisions of sec 29 on 
the adjudication of the debtor as an insolvent By schedule is 
meant the schedule of the creditors who have proved their debts 
under sec 33 

A - - U J IV 11 


In cases under secs as ana ay me annulment is because the debts 
have been paid either m full or because creditors have accepted 
part payment m full satisfaction In the case under sec 43 the 
adjudication is annulled as a punishment because the debtor has 
not prosecuted his application for discharge The annulment of 
adjudication under sections 35 and 39 is not by way of punishment 
Therefore when the adjudication is annulled because he has 
paid his debts so far as he can it appears that the intention of the 
Act IS that he shall not be put again in status quo ante the msol 
vency at the mercy of hts creditors No doubt sec 38 (2) does 
not have the word all between the words accepted by and the 
creditors but the meaning is clear In the English Bankruptcy 
Acts of 1883 and 1914 and m the Presidency Towns Insolvency 
Act (sec 30) It IS perfectly clear on the wording that the compo 
sition IS binding on all creditors mentioned in the Insolvency 
petition schedule It is therefore clear that a compos/f/on ippro- 
ved by the Court shall be deemed to be accepted by all such 
creditors that is the Insolvency Court by accemlna the composi- 
tion has provided for the payment of all such Crrcflttfs fn the 
insolvency proceedings themselves and no sucli fffdlfof can after 
the Court s approval of such a composition procff I /hdepefid^nt/y 
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against the insolvent No Court can reasonably accept such a 
position, namely, that the approval by the Court of a composi 
tion by the insolvent immediately lays him open to arrest at a 
time when he has put all his property at the disposal of his credi 
tors since it has all been handed over to the trustee under the 
composition, and when he is therefore unable to satisfy any debt 
and must go to jail The remedy of any creditor mentioned m 
the insolvency petition is to come in on foot of the composition 
which IS deemed to be duly accepted by all such creditors and to 
prove his right to the approved dividend For that purpose the 
insolvency proceedings must obviously continue and they do 
continue The Court is still bound to see that the composition is 
earned out and may even annul it (see for example sec 40) 
One case m the Lahore High Court reported m Ram Sarup v 
Khalil ul Rahman and confirmed on appeal m Khalil iil Rahman v 
Ram Santp, supra, has been cited for the contention that all 
creditors are not bound by the composition If that case is an 
authority for the position that the approval by the Court of a 
composition ipso facto puts the insolvent at the mercy of any 
creditor who refused to come m, I must express disagreement 
with It for reason already given No limit of time appears to have 
been fixed m the Act within which the creditor may come m 
and prove Therefore the correct view of the position is that 
although the annulment of adjudication puts an end to the insol 
vent’s state of insolvency, it does not m cases such as are con 
templated by sec 37 where the Court still retains control of the 
insolvent’s assets put an end to the insolvency proceedings within 
the meaning of sec 28, and that all creditors named m the insoI 
vency petition schedule are bound by a composition winch has 
been approved by the Court and must come in on foot of it and 
cannot have any remedy de hors the insolvency proceedings, and 
that any creditor is entitled unless the Court thinks his apph 
cation is unduly delayed, to prove his debt at any time before 
the final dividend has been paid, and will, when he proves 
his debt, be admitted on foot of the composition, have his name 
added to those already m the scheme schedule under sec 39 
and get his dividend at the scheme rate so far as there are still 
assets available for distribution ’ vide also Thangeswara Chetciar v 
Ramamtirthi Cheici, 1935 M W N 380 42 UW 399 159 I C 689 
1935 AIR (M ) 602 The lesiislature with a vieu to remoie this 

conflict of opinio- J-J -,ve effect to the views 

expressed, m Harpal, and Thangc 

sunra Cficttiar 

Effect of annulment on composition 

Although m cases where the annulment is on the ground that 
the adjudication ought never to have been made the Court in all 
respects will try to remit the bankrupt to his original position 
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\et m ca«es where the annulment is after the Court has appro\ed 
a scheme of composition a continuance of bankruptev m another 
form the right of and against the bankrupt or the person m whom 
the bankrupt s estate becomes \ested by the order of the Court in 
respect of that estate will remain as they were under the bankrupt 
cy it'est \ Baker 1 E\ D 44 Exp Umnard (1875) 1 Ch D 177 In 
^iiln-amania Iyer \ Venkaiarama Faju 1936 M W N 197 43 L W 
194 71 ML] 733 161 1C 717 1936 AIR (M ) 424 it was 
contented that by reason of the annulment under s 39 the inso 
Kency Court becomes wholly functus offiao and is no longer com 
petent to pass any order by way of enforcement of the surety 
bond It was held that the trend of authonty m this country is 
distinctly against that view Many of the authorities have been 
reviewed in the judgments in fCami Reddi Timappa v Detasi 
Harpal 1929 M \V N 22 and Samasundarum Chettiar v Pena 
karuppan Chettiar 1930 M W N 587 The matter has been placed 
beyond question by the judgment of the Full Bench in Veerayya 
V Snnuasa Rao 58 M 908 1935 M W N 886 The doubt 

hitherto was m respect of the effect of an annulment under s 43 
An annulment under s 39 has been assumed m accordance with 
the authorities in England not to pwt an end to the jurisdiction of the 
tnsoliency Court oier all the parties and this view has in fact been 
relied upon in support of the wider proposition that even an 
annulment under s 43 does not wholly put an end to the 
jurisdiction of the insolvency Court After annulment the power 
of the Insolvency Court continues only for the purposes of ss 
39 and 40 in regard to the carrying out of the composition and not 
for other purpose Siddaya v Muddappa 1935 MWN 825 

Amendment of the schedule framed in composition 

In a c-ise in which a person had been adjudged insolvent a 
composition scheme in which all creditors named in the insolvency 
application were to be paid at 4 annas in the rupee was approved 
by the District Judge and the adjudication was annulled The scheme 
was based on a surety bond given by the appellant by which the 
surety undertook to pay the creditors named m the scheme shedule 
and the 4 annas dividend provided by the scheme and also to pa> 
into Court such sums as the Court ordered to be paid to such 
creditors as the Court thereafter brought on to the scheme schedule 
In consideration of his surety bond the assets of the insolvent 
were handed over to the appellant The respondent was a cred tor 
whose name appeared in the original insolvency petition schedul 
but who had not been served with notice of the scheme On n 
application made by him subsequent to the annulment of adjudita 
tion the District Judge allowed him to prove his debts on foot o*" 
the composition scheme ordered his name to be mcluded in 
scheme schedule and directed the surety the appellant to 
him his 4 annas dividend it was held that the order of tie ' 
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Judge was right “Although the annulment of adjudication puts 
an end to the insolvent’s state of insolvency, it does not, m cases 
such as are contemplated by section 37. where the Court still 
retains control of the insolvent’s assets, put an end to the insol 
vency proceedings \v ithin the meaning of sec 28 of the Act All 
creditors named in the insolvency petition «chedule are bound 
by composition which has been approved by the Court and must 
come in on foot of it and cannot have any remedy de hors the 
insolvency proceedings Any creditor is entitled, unless the 
Court thinks his application is unduly delayed to prove his debt 
at any time before the final dividend has been paid and will, when 
he proves ’ms debt, be admitted on foot of the composition to 
have his name added to those already in the scheme schedule 
unde sec 39 of the Act and get hts dividend at the same rate so 
far as there arc still assets available for distribution ’’ Karntredit 
Timmappa v Deiasi Harpal, 56 MLj 458 115 IC 815 1929 

AI.R (M) 157. 

Under sec 8 of the Presidency Towns Insolvency Act the Court 
has amp_le powers to amend, revoke or get a fresh order of anange 
*c 40 of the Provincial Insol 
to get the scheme amended 
creditor and the debtor have 
agreed to exclude the debt from the schedule as it cannot b* 
said that the scheme cannot proceed without injustice, Gopflli* 
Pilltii V Kothandarama Ayyar, 57 Mad 1082 40 LW 110 1934 

air (M) 529 

Right of unscheduled creditor m composition 
unaffected by agreement. 

The consequences of annulment of adjudication are different 
to those of a discharge On the annulment of adjudication there 
is nothing to prevent a creditor from pursuing his remedy m » 
Court of law if his debt has not been scheduled m the insolvency 
proceedings So where after a composition scheme had been 
sanctioned the adjudication was annulled a creditor in \\ho<c 
favour a cheque had been given by the insolvent and who 
could not cash it owing to the adjudication, is entitled to 
bring a suit against the debtor for recovery of the amount due 
under the cheque, Duni Chand Daulat Ram v Jita Ram, 34 
PLR 135 141 IC 260 1933 AIR (L) 187 In the case of 

a scheme in an insolvency proceeding sec 28 (2) has to be 
read with sec 39 and the protection is taken away by sec 39 m 
respect of debts not included in the scheme Therefore where a 
holder of a promissory note agrees that the promissory note ^ 
left out of consideration in the settlement proposed and should 
nor form an obstacle to it but at the same time he does not give 
up the rights In it, the holder is not precluded from recovering 



S. 40] ANNULMENT OF COMPOSITION &. RE ADJUDICATION 415 


the debt on the promiscon note by a suit, Gopalii Pil/ai \ KotHan- 
darama Ayjar, 57 Mad 1032 40 L.\V 110 1934 AIR (Mad ) 529 
Ripht of the debtor to surplus. 

When by an order of the Court a composition or scheme is 
appro\ed in insolvency and the order of adjudication is annulled 
and the property of the insolvent is directed to be vested in a 
trustee, the debtors are entitled to the unclaimed dividend in the 
hands of the trustee After three years of the adjudication of 
some debtors, a deed of composition was approved and the 
adjudication was annulled The ciustce was placed in funds 
sufficient to pay those creditors who had proved their claims The 
majority of creditors received payment from the trustee Some, 
however, did not take any further steps or failed to claim their 
dividend, and a sum of money remained unclaimed in the hands of 
the trustee The debtor applied for payment of such sum It was 
held that the debtors were entitled to the unclaimed dividend m the 
hands of the trustee Pareshram v The Official Assignee of Calcutta, 
60 Cal 313 

40. If default is made m the payment of any 
Power to re adjudge instalment duc in pursuance of the 
debtor inioivent composition OF Scheme, or if It appears 
to the Court that the composition or scheme cannot pro- 
ceed without injustice or undue delay, or that the approval 
of the Court was obtained by fraud, the Court may, if it 
thinks fit, re-ad]udge the debtor insolvent and annul the 
composition or scheme but without prejudice to the 
validity of any transfer or payment duly made or of any- 
thing duly done under or in pursuance of the composition 
or scheme When a debtor is re-adjudged insolvent under 
this section, all debts provable in other respects which 
have been contracted before the date of such re adjudica- 
tion shall be provable m the insolvency 

Review 

This IS section 27 (8) of Act III of 1907, corresponding to sec 31 
of the Presidency Towns Insolvency Act and sec 16 (16) of the 
Bankruptcy Act, 1914 as amended by the Bankruptcy (Amendment) 
Act, 1926 

Annulment of composition. 

Although the approv al of a scheme or composition is gencrall 
final the Court has power m certain cases, on the application o 
the debtor, Official Receiver or trustee, or any creditor, to ann 
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the composition or scheme and adjudge the debtor binkrupt This 
course can be taken where either default is made in payment of an> 
instalment as it falls due under the composition or scheme or it 
appears to the Court that in consequence of the legal difficulties or 
any sufficient cause the scheme or composition cannot proceed 
without injustice or undue delay to the debtor or the creditors or 
that the approval of the Court was obtained by fraud — Rmguood 
Re adjudication of the debtor. 

The Court is not bound to take the course having a discretion 
In the matter The provisions of a composition or scheme may be 
enforced by the order of the Court upon the application of anj 
person interested, and disobedience to the order is a contempt of 
Court, [Bankruptcy Act, 1890 sec 3 (14)) Legal difficulties delaying 
the execution of the composition or scheme is another ground 
[sec 3 (15) of the Bankruptcy Act 1890] The Court will not 
however m the absence of fraud exercise the power of adjudging the 
debtor bankrupt if it can see plainly that the creditors can gain 
nothing by it but will do so if there is a probability of gam, E'(paxie 
Moon, (1887) 19 Q B D 669 After the acceptance and the approval of 
the scheme the jurisdiction of the Court continues and the scheme 
when accepted and approied operates only as a conditional dis 
charge and subject to annulment and re adjudication the sWChs quo 
ante is restored In considering whether it ought to re adjudge the 
debtor under the section the Court should m the first instance have 
regard to the position of creditors and if the Court is of opinion 
that the creditors will not be benefited by an order annulling the 
scheme and re adjudicating the debtor m ordinary circumstances 
the Court will^ not ^make an order of re adjudication It follows 


the purpose of the further administration in insolvency of the 
deceased debtor s estate, In re Kushna Kishore Adhicary. 54 Cal 
650 105 1 C 90 1928 A I R (Cal ) 21 

Relation back 

Re adjudicition after annulment of composition does not rehte 
back to and take effect from the date of the presentation of the 
petition [sec 28(7)] It was held in Re McHenry, (1888) 21 QBD 
580, that “when the Court adjudged a debtor bankrupt because 
It appeared to the Court on satisfactory evidence that the com 
position could not in consequence of legal difficulties or for any 
sufficient cause proceed without injustice or undue delay to the 
creditors, or to the debtor, there was no relation back to the 
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trustee’s title to the filtnR to the debtor’s petition or to my other 
pnor act of bankniptcv ’ And in an> case u hat his been done 
under the scheme or composition, such as the making of payments 
or the disposition of property, remains \alid debts \alidly contrac- 
ted bv the debtor while the composition or scheme was in force 
likewise remain effective and are provable in the subsequent 
bankruptcy to the extent as if there had been no previous act of 
bankruptcy or proceedings in bankruptcy — Rmguood 

Effect of annulment of composition 

Unless the Court otherwise directs the annulment of the 
composition or scheme forthwith and without any special order 
vests the property of the debtor in the Official Receiver It has 
also the effect of discharging any surety for composition from his 
liability, Walton V Cook, (18^) 40 Ch D 325 When the debtor 
IS re adjudicated insolvent there IS an end of the composition and 
the guarantor’s liability under his covenant comes to an end Goiind 
Dfls Pity V jardtne Skinner e Co 27 C W N 908 80 I C 849 1924 
A I R (Cal ) 176 


Deschtir^'t 

41. U) A debtor may, at any time after the order 

^ of ad)udtcation and shall, withtn the 

itc arge period specified by the Court, apply 

to the Court for an order of discharge, and the Court 
shall fix a day, notice whereof shall be given in such 
manner as may be prescribed, for hearing such application, 
and any objections which may be made thereto 

( 2 ) Subject to the provisions of this section, the Court 
may, after considering the objections of any creditor 
and, where a receiver has been appointed, the report of 
the receiver — 

(a) grant or refuse an absolute order of discharge , 

or 

(b) suspend the operation of the order for a 

specified time , or 

(c) grant an order of discharge subject to any 

conditions with respect to any earnings or 
income which may afterwards become due 
to the insolvent, or with respect to his 
after-acquired property. 


27 
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Rexiew, 

This 15 section 44 (1) and (2) of Act III of 1907 with the addition 
of the clause “and shall, nithm the period specified by the Court,’ 
and IS based on sec 26 of the Btnkruptcy Act, 1914 as amendeo 
by B. (A.) Act, 1926 and corresponds to sections 38 (1) and 40 of 
the Presidency Towns InsoKencv Act This section should be read 
with section 43 (1) of the Act The additions are explained by 
Sir George Lowndes in his Speech see under heading ‘ Application 
for discharge," infra 

Discharge. ^ J 


Lord Justice Vaughan Williams in the case of GasfeeJl, 2n re 
Gasfeeff Etf>ttrie, (1904) 2 KB 478 has said “After all, the o>cT' 
Tiding intention of the Legislature in all Bankruprev Acts is that 
the debtor, on giving up the n hole of the property, shall be a free 
man again, able to earn his Inehhood and hav’ing the ordiniry 
inducements to industry Sometimes it is not right that the ban^ 
ktupt should be free immediately , he must pass through a period 
of probation 5 and theoretically there may be cases m which he 
ought not to be free at all , but pnma (acie he is to give up everything 
he has ; and on doing that he is to be made a free man," see aho 
Mtd Cfiflnd V. The Ojj^cial RecencT, Aligurh, 52 All 385 1930 AL) 
316 . 124 I C. 410 . 1930 A I R (All ) 471 . and Mahomed Ah Akbar 
v.Mt.?auma Begam.il PLR 298 133 1C 553 1931 A.IR. (h) 

591. Generally it may be said that the effect of an order of dis- 
charge is to enable the bankrupt to contract freely and to acquire 
property, and his trustee m bankruptcy will have no ri^ht of in- 
tervention. A bankrupt who has obtained his discharge is freed 
from, his statutory restrictions peculiar to undischarged insolvents 
(iidc sec. 72). An order of discharge except IP the cases mentioned 
in section. 44 has the effect of releasing the bankrupt from all 
debts provable in bnnkruptcy, and a promise to pay debt after 
an order of discharge without fresh consideration is midtm pactum. 
Heathen and Son v. Webb, (1876) 2 C.P D 1 A discharge marks 
the termination of an insolvency proceeding so far as the insolvent 
15 concerned, Jei’anji Mamooji v Ghulam Hussain, 12 S L R 20 • 47 
i C. 771. Merely that a suit is pending against the Receiver should 
not prevent an Insolvency Court from granting an application for 
discharge The discharge docs not necessarily end the insolvency 
proceedings and the Insolvency Court has jurisdiction to give 
directions as to the distribution of assets among the creditors and 
sncK cower IS not taken away on account of the insolvent’s dis- 
charge Ram Cfumdv. Mohra S/uih,33P.LR. 524 : 135 IC. 511: 
1931 A.I.R. (L.) 725. 

Sub-sec. (1), Order of discharge. 

Just as it requires an order of adjudication to make a man Hnk- 
Tupt, so It requires an order of the Court, an order of discharge, 
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to restore him to his original status "Without an order of the 
Insolvency Court the insolvent is not discharged automatically at 
the end of the period fixed in the order of adjudication for 
an application for discharge,” MaharaJ Hart Ram v Sri fCru/ian 
Ram, 49 All 201 

Application for discharge. 

An insolvent, as has been observed does not stand automatically 
discharged He must hav e an order of discharge from Court on an 
application made for that purpose Sir George Lowndes m mtroduc 
ing the bill for amendment of Act III of 1907, observed ‘ The main 
defect in the old Act w as that it lent itself v cry largely to the dev ices 
of dishonest debtors As the Usurious Loans Act was introduced 
for the protection of honest debtors so an amended Insolvency Act 
IS necessary for the protection of honest creditors against dishonest 
debtors 1 will pursue for the moment the course of the dishonest 
debtor , he files his petition and if he is m jail he automatically 
gets his release under the existing Act and he is practically protected 
from going to jaii again TTiat is sufficient for him , that is all he 
wants, he does not want to pay his debts, all he wishes is to 
escape the penalty of jail It is not necessary for him to apply for 
his discharge and until he applies for it the Court has practically 
no power over his misdoings This is the stare of things we have 
tried to remedy by this Amendment Bill We propose to make 
It compulsory that every petitioning insolvent should apply for 
his discharge vv ithm a time to be prescribed by the Court If the 
insolvent does not apply for his discharge he will lose the protection 
of the Court altogether His adjudication uill be annulled and it 
IS provided that he cannot file another petition on the same facts ’ 
The insolvent can apply for discharge at any time though it is 
obligatory on him to make an application in the first instance 
within the time fixed by the Court at the outset Ladha Ram \ 
Prabhu Dial, 32 P L R 476 132 IC 525 1931 AIR (L)672 

Where an insolvent who has applied for an order of discharge 
within the time specified by the Court, has failed to file talabana, 
his failure to do so cannot be considered as a failure to apply for 
the order of discharge, Sulranuddin v Hakim Aminttddin, 7 O W N 
941 128 I C 273 1930 AIR (Oudh) 474 The minor sons of 

a debtor, who has been declared insolvent after his death and 
whose minor sons are brought on the record, can ask the Court 
for a discharge Nanak Cfiand v Offictal Receiier 1935 AIR 
(L) 935 

Time for making the application for discharge. 

A debtor may, at any time after the order of adjudication ar ’ 
shall, within the period specified by the Court m the order of 
judication under sec 27, supra, apply to the Court for an order 
discharge The debtor has complete discretion to apply when 
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hkes provided he applies within the period specified by the Coun 
The word shall m sec 41 of the Act imposes a duty upon the 
insolvent a breach of which involves the consequences pointed out 
in sec 43 Ram Krishna Mura Exparte 4 Pat 51 88 I C 70 6PLT 
776 (1925) AIR (P ) 355 As to pouers of the Court to grant exun 
swn of time for making the apph at on for dschargc i de sectons 27 (2) 
ond 43 and notes thereunder 


Failure to apply for discharite within time 

Vide sec 43 and notes thereunder 

Notice to creditors 

No effective order for discharge of an insolvent as contemplated 
by Iw could be passed m the absence of any of the creditors before 
the C^urt An order of discharge as contemplated by s 41 could 
only be made m the interest of the t,enenl body of creditors of the 
insolvent and the fact that one of them only raised objection to the 
discharge was not material for the purpose of the Courts making 
in order which was to affect the entire bo ly of creditors In the 
above view ofthe case no valid order of discharge could be made 
heir heirs when they are dead 
lU ill 39 CWN 1292 155 
le other hand it has been held m 
' PLR 344 1937 AIR(L) 732 

their debts are not necessar> 

, , - , , '’tS®. Therefore the failure to 

give tafabana for such a creditor or to being the representatives of 
such a deceased creditor on the record does not affect the proceed 
mgs Omission to give notice of the application for discharge 
required by sec 41 (1) is no irregularity if none of the creditors had 
prov ed hts debt The notice is only required to be given to those 
creditors who prove their debts Bisham Chand v Ki^hanlnl 1939 
N L I 96 1939 A I R (N ) 103 Every creditor who has pmved his 
debt IS entitled to notice of the heirmg and at the hearing the 
Court may hear a creditor as well ns a Receiver It is the practice 
for the report of the Official Receiver to be rend at the beginning 
of the proceedings In addition to hearing the applicant the Court 
may hear the Official Receiver and any creditor The Court may 
put such question to the bankrupt and receive such evidence as it 
may think fit and it is the duty of the Judge to take a note of the 
evidence Exparte Sharp {1893) 10Morr 114 
Receiver s report 

The report of the Official Receiver IS to include a report as to 
the bankrupt s conduct during the proceedings m bankruptcy The 
Court is not concluded by the report even where the bankrupt has 
not given notice to dispute Re Ostiell 9 Mor 202 T^e burden 
is on opposing creditors to prove the facts which entitled the Court 
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to refuse or suspend the discharge and by sec 26 (6) [42 (2) of the 
Indian Act] the Official Receiver s report is made pnma facie evidence 
of the statements therein Re Van Laun 14 Mans 281 

Scope ol hearing of the application for discharge 
Although a debtor may apply for his discharge at any time after 
his adjudication but always before the date specified by the Court 
in the order of adjudication ii is essential that the Court should 
not decide whether to make or refuse the order until it is fully 
acquainted with the bankrupt s conduct and the state of his affairs 
No application for discharge can be heard until the Receiver has 
made a report as to the bankrupt s conduct during the proceedings} 
under his bankruptcy and the state of his affairs Before passing 
an order of final discharge under sec 41 it is recessary for a Court 
to examine the insolvent and to be satisfied of certain facts which 
are to be found in sec 42 Gopiram Bhot ca v Biro; Mohan 
Chatterjee (1929) AIR (C ) 576 In an application for discharge 
under s 41 of the Act the Court has no power to annul the j 
adjudication in insolvency though it may be of opinion that the \ 
insolvent is dishonest Pappatna \ hiarusa Reddi 68 M L J 699 , 
1935 MWN 414 41 LW 809 156 1C 453 1935 AIR (M)i 

646 

Enquiry about bad faith 

It IS cleat chat the question whether the debtor has or has not 
committed acts of bad faith is to be determined by the Court not 
at the preliminary stage when the order of adjudicat on has to be 
made but at the final stage when the application is made for final 
discharge Vdai Chand v Ram Kumar ISCWN 213 12 CL] 
400 In Sammtddin v Kadumojei. 15C\VN 244 12 CLJ 445 
71C 691 It has been held that the question of bad faith or im 
proper dealing w ith the property of an rnsoh ent arises for consideta 
non not when he is adjudged an insolvent but at i much later stage 
of the proceedings If the debtor applies for an order of discharge 
It becomes obligatory on the Court under the provisions of section 
44 (now sections 41 and 42) of the Provincial Insolvency Act to 
investigate whether or not he has been guilty of acts of bad faith 
When the petitioner applies for discharge his conduct during the 
time which will elapse between the date of adjudication and the 
date of application for discharge will have to be scrutinised carefully 
and whether an order for discharge should be eventually made or 
not must depend on V arious circumstances which are independent 
of the circumstances brought to the notice of the Court by the 
insolvent when he filed the application for being adjudicated insol 
vent Abdul Kuddits Go i \ Miatiaf fnJemnit) and Finance Corporation 
Ltd 51 CL] 545 128 I C 182 1930 AIR (0 576 
Sub sec (2) , Powers of the Court 

The Court has a very wide discretion as to whether or not'' 
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grant the application, and if so upon what terms “Tlie Court has 
an almost unlimited discretion within the statutory limitation as 
to the order which it will make/’ Re- Barker Expane Constable 
Jones, (1890) 25 QBD 285 In considering an application for 
discharge the Court w ill have regard not to the interest of the 
creditors alone but also to the interests of the public and com 
mercial morality, Rc Badcock, (1886)3 Morr 138 The stafuton 
limitations to the discretion of the Court as provided by this sec 
are as follows The Court may either (1) grant an absolute order 
of discharge or (2) refuse an absolute order of discharge or (3) suy 
pend the operation of discharge for a specified period or (4) grant 
an order of discharge subject to any condition iv ith respect to am 
earnings or income which may afterwards accrue due to the msol 
vent or with respect to his self-acquired property or (5) esercise 
the above powers of suspending and of attaching conditions to a 
bankrupt’s discharge concurrently Jsec 42 (3)] The junsdictfoa 
of the Court to discharge the insolvent is limited by sec. 39 of the 
Presidency Towns Insolvency Act (sec 41 of this Act), so that it 
could make only one of the orders contemplated by that section 
M C Moses V A C Oakeshott, 30 CWN 518 95 I C 522 1926 
AIR (C) 794 

Sub'Sec. (2), cL (a) ; Grant of an absolute 
order of discharge. 

An absolute order of discharge to take effect immediately cannot 
be granted unless the bankrupt nor only has not been guilty of 
any misdemeanour under the Act or of any misdemeanour or 
felony connected with his bankiuptcy but has also not done or 
omitted to do anything specified in sub sec (3) of sec. 26 of the 
Bankruptcy Act, 1914 (corresponding to sec 42 (I) of this Act, 
Re. Swlt^herger, 4 Mor. 82 , Re Heap, 4 Mor 314 Proof of these 
matters seems to lie on those who oppose the discharge. But the 
Court may refuse such an order, e\en though none of the offences 
specified are proved, if the debtor’s conduct in relation to the 
insolvency has been such as to induce the Court to impose some 
condition. Re Barker, (1890) 25 QBD 28S 

Refusal of an absolute order of discharge- 

Under sec 26 of the Bankruptcy Act, 1914, as amended by the 
Bankruptcy (Amendment) Act, 1926, there is now no instance m 
whifh the Court is bound absolutely to refuse an order for discharge 
Formerly it was bound to refuse where the bankrupt had been 
guilty of any felony or misdemeanour connected with his bank- 
ruptcy, but this restriction upon the powers of the Court has been 
removed by the Bankruptcy Act, 1926, There was no correspon- 
ding restriction on the pow’er of the Court to refuse an order But 
there are still a number of cases in which the Court has no power 
to make an absolute order of discharge to take effect at once ; 'ft 
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certain circumstances it must, e\cnifit does not refuse an order 
outright, cither suspend its operation or attach conditions to it, 
or both — Rincuood’s Banfcru^tc^f Lau, p 229 (15th Ed ) In Tfianaia- 
Ia>t(dlia Kaiir \ Subrnmanm Pillai, 1928 M W N 175 109 I C 
636 (1928) AIR (M ) 609, it was contended that as in English 
law so under sec 41 (2) of the Act, the Court can only do one of 
three things, n? , (I) grant an absolute order of discharge , (2) grant 
a discharge but suspend it for a specified time , and (3) grant a 
conditioml discharge, but cannot merely dismiss the application /or 
discharge It was held that the suggested interpretation gises no 
effect to the words ‘or refuse’ in clause (a) of the sub-section which 
would then be superfluous The subsection appears to allow 
the mere dismissal of the application for discharge , but that 
w ill not pres ent the insolvent from presenting further application 
for discharge at any later time ’ 

The above decision, it is submitted with great respect, overlooks 
the distinction between ‘refuse an absolute order o( discharge" and 
‘ absolutely re/use an order of discharge An absolute order of 
discharge takes effect immediately on passing of the order and the 
debtor is released from all liabilities and disabilities of an insolvent 
at once Sub sec (2) (a) of section 41 means that the Court may 
either ‘ grant an absolute order of discharge’ or ‘ refuse an absolute 
order of discharge ’ Refusal to pass an absolute order of di'charge 
does not mean the rejection of the application for discharge ah 
together but It means to pass an order of discharge which will 
not take effect immediately on the passing of such an order What 
the Court can do is that in refusing to pass an absolute order of 
discharge it can pass an order suspending the operation of the 
order of discharge for a specified time (clause (b)] or grant an 
order of discharge subject to condition (clause (c)] The Court shall 
refuse to grant an absolute order of discharge on proof of any of 
the facts mentioned in sec 42 

An application by an msoKcnt for an order of discharge should 
not, ordinarily, be entire^ rejected and if the Court is of opinion 
that the insolvent is not entitled to an absolute order of discharge, 
it should proceed to consider whether a conditional discharge, or 
a discharge the operation of which may be suspended for a sped 
Red time, should not be granted Ordinarily no second application 
‘ ’ ’le law and the total rejection 
manly, result in his remaining 
It would be only m extreme 
^‘es that an insolvent should be refused a discharge cither absolute 
or conditioml or of any kind whicever M»l Cbantl v The Oj^cial 
Rcccucr, AligaTh 52 All 385 1930 AL] 316 124 IC 410 1930 
AIR (All) 471 Following this case it has been held in In th 
matter o/ Kanm Mia alias Muhammad Abdul Rashid, 53 CLJ 44 
132 I C 640 : 1931 AIR (Cal) 392 what the Legislature ,c 
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templates by cl (a) of sub set (2) of section 41 is not that there 
may be an order absolutely refusing to discharge an insoKent 
It contemplates only an order either granting or refusing an absolute 
order of discharge as distinguished from an order of discharge 
subject to a condition The meaning of this section has been 
considered m the case of Mul Cluznd v The Oj^cial Receit-er, Aligarh, 
and It was held that the only order that sec 41 (2) (a) contemplates 
is one granting or refusing an absolute order of discharge and not 
an order absolutely granting or refusing for ever the discharge asked 
for ” See also Bhagellal v Pafshotam Singh, 1935 AIR (L ) 919 
It IS discretionary with the Court to pass one of the three 
orders mentioned in sec 41 Where the Court refuses to pass 
an absolute order of disch irge, there being less than eight annas 
assets in a rupee of the insolvent the Court can allow the insolv^ent 
to file a fresh application for discharge if circumstances at am 
subsequent time become favourable to him Ladha Ram \ Prabh 
Dial. 32 PL R 476 132 I C 525 1931 A I R (L ) 672 It has been 
held m Nwr Dm v Amar Nath, 35 PLR 620 (1932) AIR (L) 

478, that there is nothing m the section which would justify the 
view that an application for discharge, when once refused is refused 
for ever and that no later application can be made 

Sub'sec, (2), Cl. (b) , Suspension of discharge. 

The insolvency laws are devised for the protection of distressed 
debtors, and not for the purpose of enabling reckless and 
imprudent persons to incur with relative impunity obligations 
which they know they cannot discharge Where an insolvent 
t t r . - , - u. _j 1 rge m a 

almost 
“d reck 
within 

period of twenty-eight months and it is again found that he has 
incurred his debts recklessly, it is a case m which it is the duty 
of the Insolvency Court to refuse a discharge In the matter of 
Mating Tun Aye 165 IC 384 1936 AIR (R) 412 Before the 
Court makes a suspension of discharge there must be reasonable 

‘ - » ui r _j II u 1- ..1 . 

a 

lid 

acquire property subsequently cannot be given an unconditional 
discharge. In Re Jones, 24 Q B D 589 The discretion to suspend 
the operation of the order of discharge for specified time or to grant 
an order of discharge subject to any conditions with respect to 
any earnings or income which may afterwards become due to the 
insolvent is controlled by the provisions of sec 42 of the present 
Act, Debi Prflsad V Allen Grant 391nd Cas 916 The period for 
which the discharge should be suspended as the punishment for 
his misconduct m incurring debts beyond his means is not to be 
measured by the nmount of his debts Pnma facte on his giving 
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up CNcrything he has, houever little it may be in proportion to the 
debts he has incurred, proMded he is not responsible for the dispro- 
portion ben\een his assets and liabilities, he is to be a free man, 
Sitaramx Redden. 91 I C 760 (1926) A I R (C) 529 

Section 26 of the BanUruptcy Act, 1914, provides by sub-section 
(2) that on the hearing of an application for discharge the Court 
may either grant or refuse an absolute order of discharge or suspend 
the operation of the order for specihed time or grant an order 
subject to any condition with regard to any cnrnmgs or income 
which may afterwards become due to the bankrupt, or with respect 
to his after acquired property It is also provided that the Court 
shall refuse the discharge m all cases when the bankrupt has 
committed any misdemeanour under the Act connected with his 
bankruptcy, and shall on proof of any of the facts thereinafter 
mentioned, either (1) refuse the discharge or (2) suspend his 
discharge for a period of not less than 2 years or (3) suspend 
his discharge until a dividend of no< less thin 10 shillings in the 
£ has been paid to the creditors But where proof had been made 
of some of these facts i it , that the bankrupt s assets were not of a 
value equal to lOs m the £ on the amount of the unsecured 
Inbilities and the Registrar made an order suspending the discharge 
until the debtor has paid 15 j m the £ to his creditors, it was held 
that there was no jurisdiction under this section to make the order, 
in Re Kutner, (1921) 3 K B 93 Upon the application of a 
bankrupt for an order of discharge, the Court may under sec 28, 
sub sec (2) of the Bankruptcy Act, 1883, cither suspend the open 
tion of the order in point of time, or grant it subject to any of the 
conditions authorized by the section but it has not the power to 
make the order of discharge, conditional and also to suspend its 
operation, fn re Huggins, Evp Huggim 22 Q B D 277 

Where an insolvent was found to have been guilty of excessive 
expenditure and his assets amounted only to a very small fraction 
of the unsecured debts and the Court passed an order refusing a 
discharge "until such time as the insohent could make 4 annas 
in the rupee for his creditors’ it was held that ‘under sec 41 it 
was open to the District Judge either to suspend the operation of 
the order of discharge for a specified period or grant an order of 
discharge subject to any conditions w ith respect to any earnings or 
income, etc He has not followed either of these two courses” and 
the order was set aside as wrong Devi Da^al v Sarmttkh Singfi 
117 IC 662 (1929) AIR (L) 281 There is no provision for 
the adding of any other order refusing a discharge under sec 41 
(2) (a) Section 41 (2) (b) permits suspension of a discharge for 
a specified time only Therefore where the Court refuses an 
insolvent his discharge and at the same time directs him to paw 
certain amount to the Receiver until he hid paid all his debts'^ 
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his order is illegal, Ram Prasad /ohar v, Riim_/ee Maruan, 126 IC 

529 : 1930 A.I.R. (Rang ) 236 

Review of the order of suspension. 

In Re Douson 4 Mor 310, a County* Court Judge, who had 
suspended discharge for five years, came to the conclusion, from 
facts subsequently brought to his notice, that his opinion of the 
debtor’s conduct had been mistaken and expressed a desire that hi^ 
decision should be further considered and in the meantime the 
bankrupt had appealed, the Divisional Court held that the proper 
course was for the appeal to stand over tn order that an application 
might be made to review his decision 

Automatic discharge on termination of suspension. 

An adjudicated insolvent obtained on the 2nd October 1912 an 
order of discharge on the following terms “It is ordered that the 
insolvent’s discharge be suspended for one year and that he he 
discharged as from 2nd October 1913’’ No final order ofdis' 
charge was made The insolvent having acquired property m 
1916-17, the Official Ass.gnee claimed the property for division 
amongst the insolvent's creditors, it was held that the order of 
discharge became ooerative by itself on the 3rd October, l^l^i 
and the claim of the Official Assignee be negatived, Murad Alh ' 
Lang, 44 Bom 555 2 1 Bom LR 981 In an insolvency proceeding 

an order was passed “The property mentioned by the insolvent 
will be sold and after the proceeds have been distributed the order 
of unconditional discharge will be written" The property was 
sold and an order was passed stating that the property has been 
sold and the proceeds should be distributed at once It was held 
that the first order w'as an order of absolute discharge which 
was suspended for a specific time, that is, until the property h^ 
been sold and that the insolvency proceedings terminated with 
the second order with an unconditional discharge, Mod Cfiand 
v. Dip Chand. 1935 A L.J 274 153 1 C 869 1935 A I R. (All ) 
272. When the discharge of an insolvent is suspended for a period 
of two years, on the expiry of the period of two years there is 
no necessity to apply for an order of final discharge Therefore, 
an insolvent can be granted his final discharge on an application 
made by him on the expiration of two years without notice of the 
application to the creditors. Tar Mahomed Vally Mahomed ' 
Adamjee Hoosein, 131 I C. 721 : 1931 A I R. (Rang ) 188 
Sub-sec. (2), CL (c) ; Discharge subject 
to any conditions. 

Under sec 26 (2) (iv) of the Bankruptcy Act, 1914 as amended by 

the ” ’ '* ’ Court shall “require 

the • consent to judgment 

hein • , ■ eceiver or trustee for 
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any balance or part of any balance of the debts provable under the 
bankruptcy u inch IS not satisfied at the date of the discharge such 
balance or part of any balance of the debts to be paid out of the 
future earning or after acquired propeft\ of the bankrupt m such 
manner and subject to such conditions as the Court may direct 
but execution shall not be issued on the judgment without lea\ e of 
the Court which leave may be given on proof that the bankrupt 
has since his discharge acquired property or income available to 
vv ards payment of his debts Under sec 39 (1) (d) of the Presi 
denev Towns Insolvency Act the Court shall require the insolvent 
as a condition of his discharge to consent to a decree being passed 
against him in favour of the Official Assignee for any balance or part 
of any balance of debt provable under the insolv ency which is not 
satisfied at the date of his discharge such balance or part of any 
balance of the debts to be paid out of the future earnings or after 
acquired property of the insolvent in such manner ana subject to 
such conditions as the Court may direct but in that case the decree 
shall not be executed without the leave of the Court which leave 
may be given on proof that the insolvent since his discharge acqui 
red property or income available for payment of his debts 

It is therefore clear that the conditional discharge is none the 
less an absolute discharge simply because a condition is super im 
posed to it It takes effect immediately the order it passed It is 
not a contingent order of discharge and it does not depend upon 
the happening of the condition imposed The effect of the condi 
tion imposed is merely to have the force of a judgment or decree 
acquired property if any of the 
obseived m A k R \I S Cficttyar 
1936 AIR (R ) 2 that a condi 
tional discharge under the provisions of s 41 (2) (c) of the Act is as 
much a discharge as an absolute order of discharge and concludes 
the insolvency proceedings The fact that a condition in regard to 
after acquired property is imposed merely gives the creditors right 
to proceed against such property when it is acquired by the d s 
charged insolvent 

The language used in sec 41 (2) (c) of the Provincnl Insolvency 
Act IS grant an order of discharge subject to any conditions w ith 
respect to any earnings or income which may afterwards become 
due ro rbe msoJvenr or ivifJi re5/»ecr to his afrer acijujred property 
Though the language is a little different from those used in the 
Bankruptcy Act and the Presidency Towns Insolvency Act the 
expression discharge subject to any conditions bears the same 
meaning as in the other two Acts 

Where n Court finds on m application for absolute discharge 
that the insolvent is not entitled to the same it should consider 
whether he is entitled to a conditional discharge under sec 41 In 
most cases order of conditional discharge is suitable and cases of 
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hts order is illegal, Ram Prasad Lohar V'. Ramyee Maruari, 126 IC 

529 ; 1930 A.l R. (Rang } 236 

Review of the order of suspension. 

In Re Douson 4 Mor 310, a County Court Judge, who haiJ 
suspended discharge for five years, came to the conclusion, 
facts subsequently brought to his notice, that his opinion of the 
debtor’s conduct had been mistaken and expressed a desire that hi' 
decision should be further considered and in the meantime the 
bankrupt had appealed, the Divisional Court held that the proper 
course was for the appeal to stand ov'er in order that an apphcation 
might be made to review* his decision 

Automatic discharge on termination of suspension. 

An adjudicated insolvent obtained on the 2nd October I9l2 an 
order of discharge on the following terms “It is ordered that the 
insolvent’s discharge be suspended for one year and that he be 
discharged as from 2nd October 1913” No final order ofdis 
charge was made The insolvent having acquired property in 
1916-17, the Official Ass.gnee claimed the property for division 
amongst the insolvents creditors, it was held that the order of 
discharge became operative by itself on the 3rd October, 1913. 
and the claim of the Official Assignee be negatived, Mtiraci Alh ' 
Lang, 44 Bom 555 21 Bom LR 981 In an insolvency proceeding 

an order was passed “The property mentioned by the insolvent 
will be sold and after the proceeds have been distributed the order 
of unconditional discharge will be written” The property "8$ 
sold and an order was passed smting that the property has been 
sold and the proceeds should be distributed at once It was held 
that the first order was an order of absolute discharge which 
was suspended for a specific time, that is, until the property ha^ 
been sold and that the insolvency proceedings terminated 'vim 
the second order with an unconditional discharge, Mool Chanu 
V. Dip Chand, 1935 ALJ 274 153 IC 869 1935 A I.R. (AH 
272. When the discharge of an insoh’ent is suspended for a periou 
of two years, on the expiry of the period of two years there i® 
no necessity to apply for an order of final discharge Therefore- 
an insolvent can be granted his final discharge on an application 

made by him on the expiration of two years without notice of the 

application to the creditors. Tar Mahomed Vally Mahomed ' 
Ailamjce Hooscin, 131 IC 721 : 1931 A I R. (Rang) 188. 

Sub-sec. (2), CL (c) ; Discharge subject 
to any conditions. 

" -w , ^ . T, « . . 1914 as amended by 

• * Court shall “require 

consent to judgment 

■ . eceiver or trustee for 
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any balance or part of any balance of the debts provable under the 
bankruptcy which IS not satisfied at the date of the discharge such 
balance or part of any balance of the debts to be paid out of the 
future earning or after acquired property of the bankrupt in such 
manner and subject to such conditions as the Court may direct 
but execution shall not be issued on the judgment without leave of 
the Court which leave may be given on proof that the bankrupt 
has since his discharge acquired property or income available to 
wards payment of his debts Under sec 39 (1) (d) of the Presi 
dency Towns Insolvency Act the Court shall require the insolvent 
as a condition of his discharge to consent to a decree being passed 
against him m favour of the Official Assignee for any balance or part 
of any balance of debt provable under the insolv ency which is not 
satisfied at the date of his discharge such balance or pan of any 
balance of the debts to be paid out of the future earnings or after 
acquired property of the insolvent in such manner ana subject to 
such conditions as the Court may direct but in that case the decree 
shall not be executed without the leave of the Court which leave 
may be given on proof that the insolvent since his discharge acqui 
red property or income available for payment of hts debts 

It is therefore clear that the conditional discharge is none the 
less an absolute discharge simply because a condition is super im 
posed to It It takes effect immediately the order it passed It is 
not a contingent order of discharge and it does not depend upon 
the happening of the condition imposed The effect of the condi 
tion imposed is merely to have the force of a judgment or decree 
against the future earnings or after acquired property if any of the 
discharged insolvent As has been observed in A fC R M S Cliettyar 
Firm v Ddu Pua 161 IC 342 1936 A 1 R (R ) 2 that a condi 
tional discharge under the provisions of s 4l (2) (c) of the Act is as 
much a discharge as an absolute order of discharge and concludes 
the insolvency proceedings The fact that a condition in regard to 
after acquired property IS imposed merely gives the creditors right 
to proceed against such property when it is acquired by the dis 
charged insolvent 

The language used in sec 41 (2) (c) of the Provincial Insolvency 
Act IS grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards become 
due ro the insolvent or with respect to his afrer acquired property 
Though the language is a little different from those used in the 
Bankruptcy Act and the Presidency Towns Insolvency Act the 
expression discharge subject to any conditions bears the same 
meaning as m the other two Acts 

Where a Court finds on an application for absolute dischart 
that the insolvent is not entitled to the same it should consid^ 
whether he is entitled to a conditional discharge under 4 ] j^ 
most cases order of conditional discharge is suitable r 
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refusal of discharge unconditionally for ever are rare, Fazal Dm v 
'Nathu Mai, 1934 AIR (L ) 109 A discharge granted to an insol 
vent subject to the condition that he shall hand over to the Official 
Receiver all the assets which he might inherit from his father is a 
valid one The possibility of the insolvent’s father not dying for a 
long time or not leaving any property for his son is no ground for 
making the discharge unconditional Section 41 (2) (c) is meant to 
apply to cases like the present Abdul Jabar v Dm Muhammad, 35 
P L R 786 1934 AIR (L ) 659 The order of discharge subject to 
conditions cannot be made unless there is some reasonable pro- 
bability of the insolvent s coming into possession of funds, Expane 
James, 8 Moir 19 Unless there is evidence to show that since 
his insolvency the insolvent has or is likely to have, any income or 
has acquired or is likely to acquire any property a conditional 
discharge asking an insolvent to deposit all his subsequent earnings 
or his after acquired property in Court is not good An order ves 
ting the whole of a man’s earnings subsequent to his insolvency 
and after acquired property m the Court is an order which ought 
not to be made because it destroys the very motive which moves a 
man to attempt to obtain income or to acquire property, it has the 
effect that he has no incentive either to work or to acquire pro 
perty Eusoof Abdul Razak v Messrs Royal Stationary House, 1939 
AIR (R ) 58 Where an insolvent after obtaining hts personal dis 
charge inherits property from his father there must be evidence 
that his income is more than sufficient to keep his family m good 
circumstances and to enable him to meet the necessities of himself 
and his familyi Ahdid Kareem \ Offiaal Assignee, 28 Mad 168 An 
order of discharge of an insolvent on condition that he should 
subject to his right of an allowance of Rs 25 a month for the main 
tenance of himself and hi» family place at the disposal of the Court 
all property he might afterwards acquire does not amount to such 
a discharge as is referred to in sec 42 (3) supra Siiasiifiramania ' 
Thetheeappa, 45 ML] 166 1923 MWN 895 An order directing 

the insolvent to pay Rs 15 a month and to apply for discharge 
after one year imposes conditions but does not grant any discharge 
subject to those conditions and hence docs not come within any 
of the clauses of section 41. Khtaldas v Nazir Sub Civil Court, Shikar 
pur, 144 I C 247 1933 AIR (Sind) 151 An order granting dis 
charge “subject to the insolvent paying Rs 140 for six months to 
the Official Assignee” is not an order covered by any of the above 
clauses and it cannot be made, G C Moses v A C Oakeshoct, 30 
CWN 518 95 I C 522 1926 A I R (C) 794 In Ganga Ram ' 
Amar Nath, 1937 AIR (L ) 304 the Lower Court granted a condl 
tional discharge, the condition being that he should pay 8 annas in 
the rupee to scheduled creditors It was held that the condition 
directing payment of a fixed proportion of the debts without regard 
to his income or property could not be imposed but that a condi 
tional order should be passed asking him to pay certain proportion 
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of his monthly income for n fi\ed period ^nd thii nny property 
acquired the in«ol\ent during the period should also \est m the 
Official Receiver 

The function ot the Court ictinj, under Ch X\ of the Civil 
Procedure Code was to compel the insolvent debtors to pay their 
debts, if It could, either b\ its own compiilsorv process or where 
that could not be used, withholding from them when it had 
the power of doing so the relief to which the> might otherw ise be 
considered entitled The granting of an order of discharge under 
that chapter was to a certain extent discretionary w ith the Court, 
and if the Court was of opinion that an insoli ent might reasonabli 
be expected to possess an income accruing during the time of his 
insolvency and likely to continue, even if such income be from 
sources such that it could not be attached it ought very seriously to 
consider whether under such circumstances it ought to exercise its 
powers to discharge the insolvent and not rather stay us hand and 
require him as a condition of such a discharge to satisfy it by pay- 
ment on account of its debts that he really desires, so far as he can, 
honestly to discharge his debts that ht ow es A who was 

m receipt of considerable offenng> made by pilgrims was declared 
insolvent and discharged by the District Judge It was held that 
the Court had power to withhold the discharge until the insolvent 
had satisfied u bv payment on account of his debts that he really 
desired to discharge his debts Poona Idlv fCanhyn Lai 19 Cal 730 

Ordinarily when an insolvent in India whose case is governed by 
the provisions of the Provincial Insolvency Act V of 1920, has paid 
up annas eight in the rupee he is entitled to be free from the dis 
ability of an insolvent unless it can be established that his case falls 
under the provisions of sec 42 (b) to (e) of the Act It does not. 
however, follow that the removal of the disabilities as an insolvent 
should be accompanied with an absolute acquittance in respect of 
the liabilities which he has not discharged inasmuch as section 41 
of the Act gives to the Court a discretion to impose conditions for 
the payment of the balance of the liabilities which will bind the 
insolvent after discharge, Nand La* Miikheryce V Girid/ianlal, 109 I C 
633 (1928) AIR (O ) 263 Under section 41 it is open to the 
Court granting a discharge to the insolvent to impose any condition 
as regards after acquired property Tfic firm of Prayag S/utfia Saheb 
Rami Dui/a(KidaR(7y,55CL] 9^ IJS2C?45 2P32A2RfCal> 
623 A conditional order of discharge should be as far as is reason 
able for the benefit of the creditors What is exactly just to both 
parties is a matter difficult to determine A direction on the insol- 
vent to contribute Rs 50 out of his monthly salary of Rs lOO for 
a period of five years would be just m place of Rs 25 fixed by the 
Lower Court for a period of 25 years which amounts to a life 
sentence which should not be directed Mahomed Ali Akbar v Mt 

Fatima Beeam. 32 P L.R 293 133 I C 553 1931 A I R (U 591. , 


/ 
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Modification of conditions 

Under the proviso to scl 26 (2) (iv) of the Bankruptcy Act and 
sec 42 (2) of the Presidency Towns Insolvency Act the Court may 
if at any time after the expiration of two years from the date of any 
order of discharge subject to conditions, the bankrupt satisfies the 
Court that there is no reasonable probability of his being in a posi 
non to comply with the terms of such order, modify the terms or 
the order, or of any substituted order in such manner and upon 
such conditions as it may think fit There is no corresponding 
section in the Provincial Insolvency Act 

Effect of Failure to draw up a formal order of discharge 

On the application of an insolvent the Court passed an order 
that the property mentioned by the insolvent will be sold and 
after the proceeds have been distributed the order of unconditional 
discharge will be written Subsequently on the property being sold 
the Court passed an order stating that the property has been sold 
Let proceeds be distributed at once The question was what cons 
truction lb to be placed on the order set forth above Bennct J 
in delivering the judgment in Mool Chand v Dip Chand, 1935 
ALI 74 1935 A\VR 38 1935 ALR 307 153 IC 869 1935 
A I R (All ) 272 held In my opinion there was a clerical error of 
the office in not drawing up a formal order of discharge on or after 
February 6 1924 but I consider that the Judge by his order of 
October 6 1922 had passed the order of absolute discharge suspended 
for a certain period His object in suspending the order of dis 
charge rlearly was to retain jurisdiction to deal with the insolvency 
case until the remaining property nad been sold and the proceeds 
had been distributed I consider that the insolvency proceedings 
terminated in 1924 with an unconditional order of discharge 
Discharge by a Foreign Court 

The discharge of a debtor under the Bankruptcy Law of Ceylon 
operates as a discharge of a debt payable by the insolvent for which 
there was an enforceable cause of action in Ceylon e\ en though 
the place of performance or payment may have been fixed in British 
India MfirgMcia Pi/lfly Rou tficr v MuhammaeZhu Routher 9 Mad 
LW 535 The Insolvency Court in Bombay has no jurisdiction to 
restrain a decree holder from filing a suit against an insolvent who 
Ins obtained bis discharge in an Insolvency Court, in a foreign state 
within whose jurisdiction the insolvent has property, for recovenng 
a debt m respect of which the discharee has been obtained The 
order of discharge granted by the Insolvency Court m Bombay 
would be recognised by all Courts in British Empire but there n 
no obligation on Courts outside British India to recognise the order 
of discharLc as a complete release from debts mentioned m the 
order, L^ELmimv Pimamcluiml, 22 Bom LR 1173 
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Effect of the order of discharge on insolvency proceedings. 


A discharge mirks the termination of an insoKency proceeding 
so far as the insoKent is concerned, Jcianji \iamooJi \ Ghuhm 
Hussam, 12 S L R 20 47 J C 771 An order under section 41 
does not put an end to the insolvency proceedings The discharge 
of the insolvent does not put an end to the power of the insolvency 
Court to Ei\e directions as to the distribution of the assets In 
K.P.S PL Firmv C A P C Firm. 7 Rang 126 117 I C. 582 

(1929) AIR (R ) 168, a secured creditor’s rights were ignored by 
mistaVe and the proceeds tif the sale of the vtvsolveni’s property 
were distributed among the creditors and the mortgagee subsequently 
sued for recovering the money from persons who had received 
payment It was held that ‘the insolvency Court could at that 
stage give directions as to enforcing the right of the secured creditor 
and this power of the Court is not taken away on account of the 
insolvent’s discharge A discharge does not necessanly end the 
insolvency proceedings” It was said in the case of Roue v Tan 
Thean Tai/c, 2 Rang 643 that “one of the mam objects of every 

adjudication of an insolvent «s to make his estate divisible amongst 
the creditors and it must often occur that valuable assets are still 
in the hands of the Official Assignee and m process of realisation 
for chat purpose at the date when the insolvent applies for his final 
discharge. An order under section 41 of the Act does not put an 
end to the proceedings m the insolvency ” Maung Hinoot v The 
ruE--iD- An insolvent even after dis- 

the same position as before as 
per assistance m the administration 
ompulsory power to examine him 
formally, when necessary m the interest of admmistranon, Shadhan 
Chandra BKandun v Seiinuram Gokibrai, 37 C W N 718 57 CLJ 

467. An order of discharge does not revest property m the insol- 
vent, Khemchand v Hemandas, 31 S L R 506 1937 AIR (S ) 306 , 

Bisham Cliand V Kisanlal, 1939 N L J 96 1939 A I R. (N ) 103 As 

regards the effect of an order of discharge m respect of creditors, 
vide section 44 and notes thereunder 

Revocation of the order of discharge. 


Under sec 26 (9) of the Bankruptcy Act and section 43 of the 
Pcesidencv Towns Insolvewcy Act, ‘a discharged bankrupt shall, 
notwithstanding his discharge give such assistance as the trustee 
may require m the realisation and distribution of such of his pro- 
perty as is vested m the .trustee, and, if he fails to do «o, he shall 
be guilty of a contempt of Court , and the Court may also, if u 
thinks fit, revoke his discharge. If the ordet of discharge is 
the result would be the same as if there had been no discharge 
all and the debtor had continued insolvent but subject to 
validity of the sales and other dispositions of property . 
dul> made or things duly done subsequent to the disch 
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Modificatton of conditions 

Under the pro\ ISO to sec 26 (2) (iv) of the Bankruptcy Act anci 
sec 42 (2) of the Presidency Towns Insolvency Act ‘ the Court may 
if at any time after the expiration of two years from the date of any 
order of discharge subject to conditions, the bankrupt satisfies the 
Court that there is no reasonable probability of his being m a posi 
non to comply with the terms of such order, modify the terms of 
the order or of any substituted order in such manner and upon 
such conditions as it may think fit There is no corresponding 
section in the Provincial Insolvency Act 

Effect of Failure to draw up a formal order of discharge 

On the application of an insolvent the Court passed an order 
that ‘ the property mentioned by the insolvent will be sold and 
after the proceeds have been distributed the order of unconditional 
discharge will be written Subsequently on the property being sold 
the Court passed an order stating that the property has been sold 
Let proceeds be distributed at once ’ The question was what cons 
true non is to be placed on the order set forth above Bennet, J 
in delivering the judgment in Mooi Cfiand \ Dip Chand, 1935 
A L J 74 1935 A W R 38 1935 A L R 307 153 I C 869 1935 
A I R (All ) 272 held In my opinion there was a clerical error or 
the office in not drawing up a formal order of discharge on or after 
February 6 1924 but I consider that the judge by his order or 
October 6 1922 had passed the order of absolute discharge suspended 
for a certain period His object m suspending the order of dw 
charge clearly was to retain mrisdiction to deal with the insolvency 
case until the remaining property nad been sold and the proceeds 
hid been distributed 1 consider that the insoK ency proceedings 
terminated m 1924 with an unconditional order of discharge 
Discharge by a Foreign Court 

The discharge of i debtor under the Bankruptcy Law of Ceylon 
operites as a discharge of a debt payable by the insolvent for which 
there was an enforceable cause of action in Ceylon even though 
the place of performance or payment may have been fixed in British 
Indn, Margiida Pillay Rowther v Muhammadfiw Routher, 9 Mad 
LW 535 The Insolvency Court in Bombay has no jurisdiction to 
t , 1 ij . f. ri - against an insolvent who 

Court, in a foreign state 
property, for recovering 
a debt m respect of which the discharge has been obtained The 
order of discharge granted by the Insolvency Court m Bombay 
would be recognised by all Courts in British Empire but there is 
no obligation on Courts outside British India to recognise the 
of discharge as a complete release from debts mentioned m the 
order, Lnksfitnirtim V Pimamcluintl, 22 Bom LR 1173 
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Effect of the order of discharge on insolvency proceedings 

A discharge mirks the termination of in insolvency proceeding 
so far as the insolvent is concerned Jctinji Mamooyi v Ghidam 
Hussain 12 SLR 20 47 I C 771 An order under section 41 
docs not put an end to the insolvency proceedings The discharge 
of the in<!olvent does not put in end to the power of the insolvency 
Court to give directions is to the distribution of the assets In 
K P S P L Firm V C A P C Firm 7 Rang 126 117 IC 582 
(1929) AIR (R ) 168 a secured creditor s rights were ignored by 
mistake ind the proceeds of the sale of the insolvent s property 
were distributed among the creditors ind the mortgagee subsequently 
sued for recovering the money from persons who had received 
payment It was held that the insolvency Court could at that 
stage give directions as to enforcing the right of the secured creditor 
and this power of the Court is not taken ivvay on account of the 
insolvents discharge A discharge does not necessarily end the 
insolvency proceedings It was said in the case of Roue v Tan 
Thean Talk 2 Rang 643 that one of the mam objects of every 
adjudication of an insolvent is to make his estate divisible amongst 
the creditors ind it must often occur that valuable assets are still 
in the hands of the Official Assignee and m process of realisation 
for that purpose at the date when the insolvent ipplies for his final 
discharge An order under section 41 of the Act does not put an 
end to the proceedings in the insolvency Maung Hmoot v The 
”^04 An insolvent even after dis 
the same position as before as 
per assistance m the administration 
compulsory power to e\imine him 
formally when necessary in the interest of idnnnistration Sfiad/ian 
Cfiandro Bhandan v Seunaram Golabrai 37 C W N 718 57 CLJ 
467 An order of di'chirge does not revest property in the insol 
vent Khcmchand V Hemandas 31 SLR 506 1937 AIR (S ) 306 
Bis/iam Cliand v Kisanlal 1939 NLJ 96 1939 AIR (N ) 103 As 
regards the effect of in order of discharge in respect of creditors 
vide section 44 and notes thereunder 

Revocation of the order of discharge 
Under sec 26 (9) of the Bankruptcy Act and section 43 of the 
Presidency Towns Insolvency Act a discharged bankrupt shall 
notwithstanding his discharge give such assistance as the trustee 
may require in the reilisation and distribution of such of his pro 
perty IS IS vested m the trustee and if he fails to do «o he shall 
be guilty of a contempt of Court and the Court may aI«o if it 
thinks fit revoke kis discharge If the ordet of discharge is revoked 
the result would be the same as if there hid been no discharge at 
all and the debtor had continued insolvent but subject to the 

vihdity of the sales and other dispositions of property or pavmenr 

duly made or things July done subsequent to the haric * 
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There be ng no correspondiry, secaon m the Provincial Insolvency 
Act authori mg the Court to revoke the order of discharge tt ma\ 
be inferred that the Legislature did not intend to invest the Court 
with such pv/wers In 'Naran Das Don Lal\ Xithi Lai 3 AWN 
481 1934 A I R (All ) 521 it was held the Provincial Insol 

vency Act IS an Act to consoltd tte and amend the Jaiv relating to 
insolvency in British India and it must be presumed that the Indian 
Legislature in passing this Act vvis aware of the exceptions made by 
the Courts in England to the English Bankruptcy Act on which the 
Indian enactment is based If it was the intention of the Legisla 
ture to allow exceptions we should expect to find a provision to 
that effect in the Act itself 

Appeal 

An appeal lies against an order on an application for discharge 
under section 75 (2) Sch 1 The question whether the Courts 
would have exercised better discretion if they had acted under cl 
(b) or cl (c) and not clause (a) sub sec (2) of sec 41 i« not one 
winch can properly be rafsed m revision Ladha Ram \ PrabhDcil 
32 P L R 476 132 I C 525 1931 AIR (L ) 672 

42 (0 The Court shall refuse to grant nn absolute 

<,.<« in "'ll cl. Court of discharge under section 41 

mmt refuse an abso on ptoof of anv of the follovtinc f^CtS 
I.tedlscherse _ 

(a) that the insolvent s assets are not of a value 

equal to eight annas in the rupee on the 
amount of his unsecured liabilities unless he 
satisfies the Court that the fact thnt the assets 
are not of a value equal to eight annas in the 
rupee on the amount of his unsecured Inbi 
hties has arisen from circumstances for which 
he cannot justly be held responsible 

(b) that the insolvent has omitted to keep such books 

of account as are usual and proper in the 
business earned on by him and as sufficiently 
disclose his business transactions and financnl 
position within the three years immediately 
preceding his insolvency 

(c) that the insolvent has continued to trade after 

knowing himself to be insolvent 

(d) that the insolvent has contracted any debt pro 

vablc under this Act without having at the 
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time of contracting it any reasonable or pro- 
babic ground of expectation (the burden of 
proving \\hich shall he on him) that he would 
be able to pay it , 

(e) that the insolvent has failed to account satisfac- 
torily for any loss of assets or for any defi- 
ciency of assets to meet his liabilities , 

(/ ) that the insolvent has brought on, or contributed 
to, his insolvency by rash and harardous spe- 
culations, or by unjustifiable extravagance in 
living, or by gambling, or by culpable neglect 
of his business affairs , 

(g) that the insolvent has, within three months pre- 

ceding the date of the presentation of the 
petition when unable to pay his debts as they 
became due, given an undue preference to any 
of his creditors , 

(h) that the insolvent has on any previous occasion 

been adjudged an insolvent or made a compo- 
sition or arrangement with his creditors , 

(i) that the insolvent has concealed or removed his 

property or any part thereof, or has been guilty 
of any other fraud or fraudulent breach of 
trust 

(2) For the purposes of this section, the report of 
the receiver shall be deemed to be evidence , and the Court 
may presume the correctness of any statement contained 
therein 

(3) The powers of suspending, and of attaching condi- 
tions to, an insolvent’s discharge may be exercised con- 
currently 


Review. 

This is section 44 (3)— (5) of Act IP of 1907 and corresponds 
to section 39 of the Presidency Towns Insolvency Act and sec 26 
(3) of the Bankruptcy Act 1914. as amended by B (A ) Act, 1926 
This section pro\ ides for the exceptions to the exercise of ’ 
to prant discharge under vecnon 41 (2) and sets forth the 
on which the application for an absolute order of discharge 
28 
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be Tefused In Re Hormusji Ardesir 17 Bom LR 313 The benefit 
of Insolvency Act is intended for traders and others who act 
honestly ^nd straightforwardly and according to the recognned 
proper mode essential to knowing theit position but who through 
misfortune incur loss The benefit should not be extended to 
those traders who fail to keep proper accounts or who deal extrflia 
gantly and contract debts recklessly without any reasonable 
prospect of being able to pay them S R M C T Chetty v Ko Amg 
Gyi 15 I C 276 The benefit of release from debts under the Act 
is intended for the honest debtor who by reason of misfortune 
IS unable to pay his debts It is not and could not hav e been intended 
for the benefit of the reckless and careless borrower or the dishonest 
trader Kalleappa Chett-> \ Mnung Kjue 9 IC 950 Whether a 
Court shall grant or refuse an absolute order of discharge must 
be determined with references to the terms of s 42 of the P I Act 
and a judge cannot reject a debtor s application on grounds not 
indicated m or warranted by the section Doddi Abdul Nobi Saib ' 
Kalappa Rajappa Patel 44 LW 284 71 ML] 371 1936 MWN 
1229 165 I C 83 1936 A I R (M ) 800 


Sub section (1), Grounds for refusal of absolute discharge 
Clause (a)i Refusal of discharge when assets below 
eight annas m the rupee 

The present clause makes the absence of assets equal to eight 
annas m the rupee on the unsecured liabilities one of the facts 
which will prcicnt the debtor from obtaining an unconditional 
discharge unless the deficiency has arisen from circumstances fot 
which he cannot justly be held responsible Under cl (5) of section 
26 of the Bankruptcy Act 1926 it is provided that for the 

purposes of this section a bankrupts assets shall be deemed of a 
value equal to ten shillings in the pound on the amount of his 
unsecured liabilities when the Court is satisfied that the property 
of the bankrupt has realised or is likely to realise or with due care 
m realisation mifflit have realised an amount equal to ten shillings 
in the pound on his unsecured liabilities and the report of the 
Official Receiver or the trustee shall be prtma facte ev idence of the 
amount of such lnbilitie«i 

It will therefore appear that under the English law it is not essen 
tial that the property of the bankrupt should actually realise that 
amount it may be disposed of without proper cire being taken 
. ^ eally worth If the Court 

or if it has already been 
in the pound on the un 
secured habihties given due care In the realisation then the value 
IS to be deemed equal to this amount But a different construction 
has been put upon the clause in India The clause is interpreted to 
mean that actual payment of a sum equal to eight annas m the 
rupee on the amount of unsecured liabilities is a condition prece 
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dent to the msoKent s getting an absolute order of discharge unless 
he shows that the fact has arisen from circumstances for which he 
cannot justly be held responsible When the insolvents assets are 
not of a value equal to eight annas m the rupee on the amount 
of his unsecured liabilities no discharge should be granted unless 
he satisfies the Court that ’ 

he cannot justly be held 
44 [now section 42 (1)] is 
K:>ue 9 IC 950 

Before passing an order of final discharge under sec 41 it is 
necessary for a Court to examine the insolvent and to be satisfied 
that the insolvent s assets are not of a value equal to eight annas 
in the rupee on the amount of his unsecured liabilities arose from 
circumstances over which he had no control and for which he 
cannot justly be held responsible Gof>iram Bhotica v Birajmohon 
(1929) AIR (C ) 576 Merely stating in the order that there is 
nothing in the report of the Receiver to stand in the way of the 
insolvent s discharge is not sufficient The Judge must be satisfied 
that the assets were not of the requisite value arose from circums 
tances for which the insolvent could not be held to be justly 
responsible The order is not legal in the absence of such finding 
P N Dwtta Choudhiiry V J H Blades 48 CLJ 550 115 IC 585 
(1928) AIR (C) 843 When the insolvents assets were not of 
a value equal to eight annas in the rupee and it was also found from 
the report of the Receiver that the insolvent so far from helping 
the Receiv er to pay his debts had rather obstructed him the order 
refusing discharge was perfectly reasonable Jagmohan Smg v 
Deputy Commissioner Fyzabad 80 Ind Cas 54 

In The Firm of PTa>ag Shaha Sahet Ram v Du.ijapada Roy 
55 CLJ 94 138 I C 745 1932 AIR (Cil ) 623 the insolvent 
npplied for his discharge and the learned District Judge found that 
the Receiver had no complaint against his conduct m connection 
with the insolvency In the circumstances he gave an immediate 
order of discharge Rankin C J in dehv ering the judgment held 
The District Judge had no business to do that at all because 
It IS quite clear that the insolvent came w ithin the scope of the 
prov isions of sec 42 and it is absured in a case of this sort to 
say that the fact that the insolvent s assets are not df a v alue equal 
to eight annas in the rupee has arisen from circumstances for 
which he cannot justly be held responsible Everybody is responsible 
for the \va> in which he conducts his own business and this section 
was never meant to apply to people merely because they unsuccess 
fuUv trade It is intended to apply to cases of a very different 
Opc Under section 4’’ the Court is bound to refuse to grant 
an absolute order of discharge when the assets are found 
even to pav eight annas in the rupee Ladha Ram \ Prabh T' 
32PL.R 476 132 1 C 525 1931 AIR (Lah ) 672 Where 
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insohents assets are insufRcient to pay eight annas m the rupee 
to the creditors but such fact is not due to any misconduct of the 
msoKent he may be granted absolute discharge Cohil Sia?h\ 
Krishnan Lai 55? LR 114 1934 A I R (L ) 198 

Onus 

The provision of sec 42 (I) (a) are impentnc and the onus of 
proof lies on the insoUent and m the event of failure on his part to 
satisfy the Court in this respect the Insohency Court has no juris- 
diction to pass an order of discharge Bahinm Bapti/i v 

Adlciis ILR 193? (N) 461. 166 1C 9o6 193/ AIR (N ) u/ 

An order of discharge cannot be pa«sed unless the circumstances 
laid down m s 42 (1) (a) are shown to exist and the burden of 
of proving the existence of these circumstances is on the debtor 
It IS not necessary for the creditor or the Official Recener tosho' 
that the debtor could justly be held responsible for the deficiency 
of assets Ahmed Maraikayar \ Thangiah Nudur 47 MLW 6p5 
1938 IMLJ 760 1938 MWN 528 1938 AIR (M ) 590 The 
hoi\ that the reason for his not 
the rupee on the amount of hij 
circumstances over which he had 
ourc has no junsdtctton to pass an 
order of discharge in the absence of any evidence m the record 
Santi V Eajnaratn 119 IC 4 (1929) AIR (All) 85S Where 
nn InsoUent applies for an absolute discharge the onus is on him 
to show the requirement under sec 42 (1) (a) i c Ms inability to par 
8 annas m a rupee is from circumscan es beyond his control and 
it is not necessary that the creditor should show in the first instance 
that the insolvent IS guilty of fraud or dishonesty Fetal Dtnv Nathu 
Mai 1934 AIR (L ) 109 Where the insolvents assets have not 
been found to be equal to eight annas in the rupee and the msol 
V ent has failed to prov e that his liabilities arose out of circumstances 

for which he could not justly be held responsible it was held that 
he could not legally be granted an order of discharge under cec 41 
Bu/ Mohan \ Sarj < 8 O W N 843 134 I C 607 1931 A I R 

(Oudh)336 The onus is shifted on the creditors on proof of the 
nbove facts by the insolvent W'herettis true that the assets of 
the insolvent arc less than eight annas m the rupee on the amount 
f the unsecured liabilities but it has not been shown that fhi 
ite of things has been brought about by any fraudulent act on 
ic part of the insolvent or by circumstances which he could have 
led sec 42 (a) does not stand m the way of the insolvent 
discharge Sttra/ Pal Singh v Shih Lai 119 I C 16 (1929) 

11 ) 843 \X here through no fault of their own the assets of 
vents have not been properly administered and the non 
n of 8 as in the rupee was not due to any thing for which 
vents could be held responsible and the insolvency procce 
vt been dragging on for a pretty longtime (14 years) aod 
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means to enable him to understand his financial position which 
means his financial position regarding the trade or business earned 
on by him Generally books of account of trade or business need 
not relate to personal purchases and a man out of business need 
to keep books at all, Re Mutton 11887) 19 QBD 102 The plea of 
a businessman that he has no books of account raises a presumption 
that he is wilfully withholding the books of account inasmuch as 
they would show that he has concealed his assets to defeat the 
claims of his creditors This is a state of things which the section 
is intended to prevent and punish by refusing an absolute order of 
discharge and by conviction under sec 69 It is to be borne in 
mind, and must always be borne m mind, in dealing with the 
question of books, even where they arc false or so badly kept, as 
to amount not merely to negligence but to a suggestion of dis- 
honesty, that sec 42 itself provides and defines a quasi offence, 
with regard to the keeping of books, which, if established, is a 
ground for a kind of a penal order, postponing the absolute 
discharge of the insolvent when he applies for it, Gcinga Prasad v 
Mfld/nm Satan, 100 I C 550 (1927) AIR (A ) 352 


Clause (c) ; Trading with knowledge of insolvency. 

What constitutes a trader depends upon the definition given to 
that term in sec 65 of the Statute 25 13 Vict c 106, which is 

rendered applicable to this country by sec 9 of the Indian InsoK ency 
Act In the enumeration of traders given m sec 65 of the Act are 
persons using the trade of merchandise or who seek the living 
by buying and selling or by workmanship of goods or com 
modities A manufacturer who works with raw materials is a 
trader. A person who merely produces an article from the soil is 
not a trader because there is not that buying and selling necessary to 
constitute him a trader and also because the article which he pro- 
duces and sells is not produced by the workmanship of goods or 
commodities A tea-planter who produces dried tea leaves is a 
trader an indigo planter is a trader. In Re Momet, 21 Cal 634 In 
Re Stamton. (1887) 4 Mor. 242, Cave j has stated that, A man, of 
course, has a perfect right, as long as he is solvent, to determine, 
that he will go on with a business, although, it may be a losing 
business He may trust that, before the becomes insolvent, matters 
will change, and he will again be in a condition of prosperity But 
the moment he becomes insolvent, then he is no longer going on at 
his own risk in case of failure , he is going on at the risk of his 
creditors, m case things do not mend, as he hopes they will In 
mv ludement, a man has no right to do that The moment things 
have got to such a pitch that he cannot pay twenty shillings in the 
nound but he nevertheless thinks that If he goes on he may be 
able to remeve his positron, m my opinion he ought to call his 
^editors and leave them, who will have to bear the loss, m cases 
Simulations are wrong to determine whether that course of going 
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on shall be proceeded with or not” It is essential that there should 
’ ’ ’ r _ 1 -- If a trader has kept proper books as 

not, as a rule, be able to say that he 
Re Heap, Exparte Board of Trade, 4 

Mor 314 

Clause (d) , Contracting debt without reasonable 
expectation to pay. 

The words m sec 42 without any reasonable or probable 
ground of expectation” at the time when contracted, of paying them, 
are pointed not at the cose of a man who incurs a debt knowing 
that he cannot pay his debts generally, but at that of a man who 
incurs a debt knowing that he cannot repay that debt If it shall 
appear that the insolvent’s whole debts so greatly exceeded his 
means of providing payment thereof during the time when the 
same were m course of being contracted, reference being had to his 
actual and expected property ns to show gross misconduct m con* 
tracting the same that woule afford good ground for deferring the 
discharge In Re Couie 6 Cal 70 If it is found that the insolvents 
had at the time of contracting the debts no reasonable or probable 
ground for expecting that they would be able to repay them but had 
brought on their insolvency by extravagant living and culpable 
neglect of their business and were unable to account for the loss of 
their assets, an order dismissing their application for discharge is just 
and proper, Ttfra Singh V SarmuWiSmgh,34PLR 991 146 1C 532 
1933 AIR t , , . 

capital, but ic is t 

this clause, Re 

uell (1867) 3 Ch i,u, v^aiin^ i, j uoseivca ii is saiu uul tiie 
bankrupt systematically lived beyond his income and therefore must 
have contracted debts without any expectation of being able to pay 
them But if a man having £100 m hand were to contract debts to 
that amount, it would be impossible to say that he contracted them 
without reasonable expectation of being able to pay them If he 
then were to contract further -* *— — » 
the £100 in paying them, so as 
Ung tpUmeabU as swtVi cowd 

could be brought wuhin the provisions of this section, there being 
no debt provable under his bankruptcy which he had contracted 
w ithout a reasonable expectation of being able to pav it ” 

Onus. 

In the case of an\ provable debt, the section throws the onus 
on the bankrupt to show that when he contracted it he had 
able or probable ground of expectation of being able to 
Expirtc RtjfforJ, 2 De G M &. G 234 In respect of debts 
ted bv the debtor, the omis Is on the bankrupt to «how 
the debts had been contracted by him, he had 
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bable ground of expectation that he would be able to pay it, Ex- 

parte Mee, L R (1866) 1 Ch 33? , Exparte White, (1885) 14 Q B D 
600 In In the matters of Maung Tun Aye, 165 I C 384 1936 
AIR (R) 412, It has been said that the insolvency laws are 
devised for the protection of distressed debtors and, not for the 
purpose of enabling reckless and impudent persons to incur with 
relative impunity obligations which they know they cannot per- 
form Where an msoUant, although fortunate enough in obtain- 
ing an unconditional discharge m a previous application for insol- 
vency inspire of his assets being almost nil and their being a finding 
that his debts were contracted recklessly, again presents a second 
application for insolvency within a period of twenty eight months, 
and, It IS again found that he has incurred his debt recklessly, it 
IS a case in which it is the duty of the Insolvency Court to refiise 
a discharge For 'debts proiable under this Act, vide Notes under ss 
33 &. 34, supra 

Clause (e) , Failure to account for any loss or deficiency. 

Dishonesty is the natural inference m the absence of any books 
of accounts showing that the debtor has really suffered a loss He 
must give a satisfactory explanation as to how there has been a loss 
or deficiency in his assets In the absence of an explanation it is 
presumed that he has removed the assets to defeat the claims of his 
creditors and therefore not entitled to an absolute order ofdis' 
charge The mere fact that a man has not been able to explain 
every shilling of his losses does not show that he is acting fraudu 
lently 

Clause (f) } Rash and hazardous speculation. 

If a man advances money on that which may or may not succeed, 
It IS speculation To bring the case within the Act the speculation 
must be rash as well as hazardous Lopes L J in Re Exparte Keays, 
(1891) 9 Mor 18 observed “in my opinion a speculation which 
no reasonably careful man would enter into having regard to all 
the circumstances of the case is a rash and hazardous speculation , 
and by all the circumstances of the case I mean his own means and 
all the surrounding circumstances connected with the matter” 
Thus trading to the extent of thousands where the trader has no 
capital to meet losses is rash and hazardous speculation So accep 
tance by a banker of foreign bilb of exchange to large amounts 
after failure of the foreign bank to meet earlier acceptances is rash 
and hazardous speculation. Re Braginton, 14 LT 277, so specula- 
tive dealings by a share broker largely on his own account, Re 
Wilson, 14 LT 492 Lord Westbury L. C defined a ‘rash’ specula 
non as a speculation such as no reasonable man would enter into 
Exparte Downman, (1863) 32 LJ 49 ‘Rash and hazardous’ must 
be looked at with regard to all the circumstances The allegation 
that the transaction was a rash and hazardous speculation must be 
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definitely alleged and strictly proved, R<r John Broun & Co, (1906) 
22 TLR 291 

Merc speculation would not disentitle an insolvent from asking 
the Court for a discharge Many people indulge in all kinds of 
speculations but the thing which debars an insolvent from claim- 
ing his discharge is rash and haiardous speculation Shiv Deo Saran 
v KidarNmh. 38 PLR 218 164 IC 1087 1936 A I R (L) 840 

If a man borrows money, he is responsible for the payment of it 
whether the man who lends him money is foolish or otherwise 
Under the Provincial Insolvency Act, the Court is enabled to con- 
fer on debtors the benefit of release from their debts, but this benefit 
was intended for the honest debtor who by reason of misfortune 
IS unable to pay Kis debts The conduct of the seeker of the benefit, 
not the conduct of creditors is what has to be considered, Kallealjpa 
Chetty \ Maung fCyuc, 5 LBR 189 9 IC 950, In Re Hormusji 
Ardesfitr, 17 Bom LR 313 

Unjustifiable extravagance in living. 

A man is not bound to keep up appearances but to pay up 
debts and if his property will not allow of his living at the particular 
rate he has been accustomed to live at, then his plain duty is to 
reduce his scale of living and not to go on living out of the money 
of his creditors, In Re Stamton, 4 Mor 242 (1887) 9 QBD 102 
When a charge of “unjustifiable extravagance” is being enquired 
into against the insolvent, it is the duty of the Court to have regard 
to the position of the bankrupt and the amount of expectation 
which he might entertain from it, and unless extravagance in living 
is the immediate cause of insolvency ic is not uniustifiable, Exparte 
Ryley, 14 L.T 707 

Culpable neglect of business affairs 

‘Negligence” has been defined to be the breach of a duty caused 
by the omission to do something which a reasonable man guided 
by those considerations which ordinarily regulate the conduct of 
human affairs, would do or the doing something which a prudent 
and reasonable man would not do, Blylh v Birminghum Water 
Works Co 11 Ex D 784 Smiili v L S W Railuay, LR 5 CP 
102 Culpable negligence ts acting without the consciousness that 
the illegal or mischievous effect will follow, but in circumstances 
which show that the actor has not exercised the caution incumbent 
upon him, and that if he had, he would have had the conscious- 
ness The imputabiltty arises from the neglect of the cml duty of 
circumspection Culpable rashness is acting with consciousness 
that mischievous and illegal consequences may follow , but with ’ 
hope that they will not, and often with the belief that the a<-^nr 
taken sufficient precaution to prevent their happening The 
ability an<es from acting despite the consciousness N 
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Nagabhushanam 7 MHCR 119 Bmpress v Ketobcii Mtmtltil, 4 
Cal 764 

Clause (g) , Undue preference. 

The matters mentioned in this clause are matters which ought 
to be looked at in considering what the conduct of a bankrupt tv ho 
IS asking for his discharge, has been That is a different object, and 
therefore the meaning of ‘undue preference’ is different from the 
meaning of preference in section 54 This conduct of the debtor 
could not be made void Lord Esher M R , in Re Skcgg 63 L T 
90, said ‘Section 28, sub sec (3) (0 [corresponding to sec 
42 (1) (g) of this Act] relates to something which the bankrupt 
may have done being conduct which may affect his discharge Now, 
what is the duty of a debtor vvho is unable to pay his debts as they 
become due, and is within three months of his bankruptcy ^ In 
my opinion, it is his duty when on the eve of bankruptcy, not to 
interfere m any way whatever among his creditors , he knows that, 

’ ' has, will be equally divided 

5 do anything to prevent 
w ay in order to give any 
advantage to any one of the creditors over the others, he is guilty 
of giving an undue preference ” This principle was applied in the 
case of Re Bryanc (1895) IQB 420, to the payment m full of a 
creditor vvho would have probably been entitled to preferential 
payment under the bankruptcy and such a payment would 
seem to be equally within the sub section even if it was certain 
that the creditor would be entitled to payment in full under the 
bankruptcy 

Within three months 

In the English Act, the period of three months dates from the 
receiving order and not from the presentation of the petition [sec 
26 (3) (0, Bankruptcy Act], whereas under the present sub-section 
the period of three months dates from the presentation of the 
petition and not from the dates of adjudication or the receiving 
order 


Clause (h) , Previous bankruptcy & composition 

These two clauses correspond to section 26 (3) (k) &. (1) oftne 
Bankruptcy Act, 1914 The next ground for refusing an absolute 
older of discharge is where the bankrupt has been, on any prevnous 
occasion adjudged bankrupt or has made composition with his 
creditors, and where the bankrupt has been guilty of any fraud or 
fraudulent breach of trust The words “previous occasion’ in cl 
(h) of sub-sec (1) of s 42 not only appl) to words ‘ adjudicated 
an insolvent” m the same sub'section but the composition must 
also be governed by the words “on any previous occasion”, and 
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these words mean a composition previous to adjudication Sec 42 
(1) (h) of the Act means that there should be no discharge of an 
insolvent who has done one of two things, both previous to the 
adjudication of insolvency One of these things is to have been 
previously adjudged an insolvent, and the other is to have preuously 
made a composition or arrangement with his creditois The m 
tention of the Act is that where a man has been relieved of his 
liabilities on a previous occasion by one of these methods, he is 
not entitled to be relieved of his liabilities a second time by the Court 
of Insolvencv granting him a discharge after a second adjudication 
as an insolvent, but that m such a case he shall remain pernwnendy 
as an undischarged insolvent and have the disadvantage of not 
being able to obtain further credit v\ ithout disclosing the fact that 
he IS an undischarged insolvent. Ram Chandra Sahai v Dalpat 
1937 A W R 384 1937 A L.J 387 168 1 C 159 1937 A I R. 

(All ) 526 

Clause (i) Fraudulent concealment or removal of property. 

Where an insolvent transferred certain goods pnor to his ad 
judicanon and the transfer was set aside on the ground that it was 
made with a view to use it as a shield against hw creditors, it vv as 
held that the case came within sec 39 sub-section (2), cl (j) of the 
Presideno Towns Insolvency Act 111 of 1909 and the insolvent was 
guilty of fraud within the meaning of the sub-section, G C Moses 
V A C Oakeshoa, 30 C W N 518 Following this case it has been 
held m Kazi Abdul Saaar v Dina/pur Trading and Banking Co Ltd, 42 
CWN 1153, that the language of s 42 gives the Court wide 
authority to examme the insolvent’s conduct whether bq'ore or after 
insolvencv Fraudulent transfer pnor to insolvency comes within 
the purvnew of s 42 (1) (i) and enntles the CTourt to refuse an 
order of absolute discharge But what has to be taken into const 
deration is not conduct remote m character, but such conduct or 
affairs as may or can have had some effect on the insolv ency 
Unde' sec 42, the Court has power generally to review any ques- 
tionable transaction covered by the section and is not limited to 
such transactions as come scnctl> under secs 53 and 54 

Refusal of discharge is not termination of proceedings. 

The refusal of discharge to an insolvent u not neccssanly a 
determination of the msolvcnc> proceedings, and inspire of such 
refusal, the bar against the commencement of the suit against the 
insolvent after the adjudication order laid dowm by «ec 28 (2) 
continues to operate and a creditor of the msolventis not entitled 
to commence a <uic for the recovery of a debt against the m^lv ent 
wnthout the leave of the InsoUenci Court The plaint m «uch a 
suit must be rejected. Tan S«klfe\ C A M C T firm, 6 Rang 
27 109 I C 769 (1928) A I R. (R.) 109. following Rowe ^ Co v 
Tanxhen TaiK 2 Rang 643 64 Ind Cas 909, and dwsenting from 
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i\agabhitshanam 7 MHCR 119 Empress v Ketabdi Mimtlwl, 4 
Cal 764 

Clause (g) ; Undue preference. 

The matters mentioned in this clause are matters which ought 
to be looked at in considering what the conduct of a bankrupt who 
IS asking for ’ i _ •I'l . i a object, and 

therefore the Terent from the 

meaning of of the debtor 

could not be made \ old Lord Esher, M R , m Re Skegg 63 L T 
90, said “Section 28, sub-sec (3) (f) [corresponding to sec 
42 (1) (g) of this Act) relates to something which the bankrupt 
may have done being conduct which may affect his discharge Now, 
what IS the duty of a debtor who is unable to pay his debts as they 
become due, and is within three months of his bankruptcy ^ In 
m\ opinion, It IS his duty, when on the eve of bankruptcv, not to 
interfere in any way whatever among his creditors . he knows that, 

quall> dmded 
ig to prevent 
to give any 

advantage to any one of the creditors ov er the others, he is guilty 
of giving an undue preference ” This principle was applied in the 
case of Re Brjanc (1895) I QB 420. to the payment in full of a 
creditor who would have probably been entitled to preferential 
payment under the bankruptcy, and such a payment would 
seem to be equally within the sub section even if it wis certain 
that the creditor would be entitled to payment in hill under the 
bankruptcy 

Within three months. 

In the English Act the period of three months daces from the 
receiving order and not from the presentation of the petition [sec 
26 (3) (i), Bankruptcy Actl, whereas under the present sub-section 
the penod of three months dates from the presentation of the 
petition and not from the dates of adjudication or the receiving 
order 


Clause (h) ; Previous bankruptcy &. composition. 

These two clauses correspond to section 26 (3) (k) &. (1) of the 
Bankruptcy Act, 1914 The next ground for refusing an absolute 
order of discharge is where the bankrupt has been, on any previous 
occasion adjudged bankrupt or has made composition with his 
creditors and where the bankrupt has been guilty of any fraud or 
fraudulent breach of trust The words “previous occasion” in cl 
(h) of 5ub-scc (1) of s 42 not only apply to words "adjudicated 
an insolvent 'm the same sub'secnon but the composition must 
also I'e governed by the words “on any previous occasion", and 
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hcsc words menn 1 composition prexious to adjudication See 42 
1) (h) of the Act meins that there should be no di«charRe of in 
i«oKcntwho has done one of two thtn$;s, both previous to the 
djudicition of insolvency One of these things is to have been 
rciious/> adjudged an insolvent, and the other is to hive prctiowsly 
lade a composition or irrangement with his crcditois The in 
ention of the Act is that where a man has been relieved of his 
abilities on a previous occasion by one of these methods, he is 
lot entitled to be rehe J 'the Court 

f Insolv ency granting Jjudication 

s an insolvent, but permanently 

s an undischarged insolvent and have the disadvantage of not 
eing able to obtain further credit vvithout disclosing the fact that 
le IS an undischarged insolvent Ram Chandra Sa^i v Dalbat 
937 A W R 384 1937 A L J 387 168 I C 159 1937 AIR 

All) 526 

Clause (i) Fraudulent concealment or removal of property. 

Where an insolvent transferred certain goods prior to his ad* 
udication and the transfer was set aside on the ground that it was 
nade with a view to use it as a shield against his creditors, it was 
leld that the case came within sec 39 subsection (2), cl (j) of the 
residency Towns Insolvency Act III of 1909 and the insolvent was 
uilty of fraud within the meaning of the sub'section, G C Moses 

A C Oalceshott. 30 C W N 518 Following this cose it has been 
leld in Kazt Abdul Sactar v Dtna/pur Trading and Banting Co Ltd 42 
OWN 1153, that the language of s 42 gives the Court wide 
uthonty to examine the insolvent’s conduct whether before or after 
nsolvcncy Fraudulent transfer prior to insolvency comes within 
he purview of s 42 (I) (i) and entitles the Court to refuse an 
>rder of absolute discharge But what has to be taken into consi 
leration is not conduct remote m character, but such conduct or 
ffairs as may or can have had some effect on the insolvency 
nder sec 42 the Court has power generally to review any ques 
lonable transaction covered by the section and is not limited to 
uch transactions as come strictly under secs 53 and 54 

Refusal of discharge Is not termination of proceedings. 

The refusal of discharge to an insolvent is not necessarily a 
letermination of the insolvency proceedings, and inspire of such 
efusal, the bar against the commencement of the suit against the 
nsolvent after the adjudication order laid down by sec 28 (2) 
ontinucs to operate and a creditor of the insolvent is not enntled 
o commence a suit for the recovery of a debt against the insolvent 
vithout the leave of the Insolvency Court The plaint in such 
uit must be rejected, Tan SetkKev C A M C T Firm, 6R 
’7 109 IC 769 (1928) AIR (R) 109, follow mg Roue (S? 
Fantfien Talk, 2 Rang 643 84 Ind Cas 909, and dissenti 
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iMciimg Po Tofce v. Mawng Po Gyt, 3 Rang 492 ; 92 I C. 142 ; (1926) 
A.I.R (R ) 2 where it was held that where the Court under the 
provisions of sec. 42 refuses the discharge of the insolvent, as far as 
that Court IS concerned the proceedings have terminated and the 
insolvent is liable to be arrested notwithstanding sec. 28 (2). “The 
refusal under section 42 of the Provincial Insolvency Act, of 
final discharge of an insolvent does not tpso facto determine the in- 
solvency proceedings. Until and unless an adjudication order is 
annulled the insolvent’s property continues to vest in Court, and 
so long as that vesting remains, the insolvency proceedings cannot 
come to an end”, Altimelu Amnwl \'. T. S Venkatarama Iyer, (1927) 
M.W.N. 593 26 L.W. 305 t 53 M L J 422 105 I C. 165. The 

full Bench case of Mal/npalli Gopalan Nayar v. Koppathil Copalan 
Nayar, 22 M L.\V. 202: 1925 M.W.N 612. 91 1C. 31: (1925) 
AIR. (M ) 915, expressly lays down that there is nothing m sec. 
44 of the Act to warrant the suggestion chat the application for 
discharge, when refused, is refused for ever and that no later 
application can be made, or no renewal of the former application 
can be had 

Power of the Court to review its order of refusal. 

Under the general powers conferred by sec. 108 of the Bank- 
ruptcy Act, 1914, the Court can review an order refusing a dis- 
charge and although there is power to refuse a discharge with liberty 
to the bankrupt to apply again, the more convenient course is to 
use the power of re-hearmg, Re Tobias. 8 Mor. 30, Re S/iields, 106 
LT. 345 The refusal of an order of discharge is not tantamount 
to an annulment of the order of adjudication as has been held 
in Mnung Pa Take v. Mating Po Gyi, 3 R. 492 There is no provision 
m the Provincial Insolvency Act, whereby on the refusal of an 
insolvent’s discharge his property which vested on adjudication 
in the Court or a Receiver, re-vests m the insolvent , and although 
the wide povv'ers of review conferred by the Presidency Towns 
insolvency Act are not reproduced in the Provincial Insolvency 
Act, there seems to be nothing to prevent the insolvent renewing 
his application for discharge m case fresh circumstances justify him 
in doing so, Tan Scik Ke v C A M C. T. firm, 6 R. 27 . 109 I C 
769 .(1928) A l.R (R.) 109 In the Full Bench case of Mfll/nfwIIi 
Gopabm Nflir v. fCop/’atfiil Gapafan Nair 22 M L.W. 202: (1925) 
M.W.N. 612 : 91 I C 31 : (1925) A LR. (M ) 915, it was held that 
"there Is nothing in see. 44 of the Act to warrant the suggestion 
tint the application for discharge when refused, is refused for ever, 
and tint no later application can be made, or no renewal of the 
former appIic.ition can he had," though it was held m Rc. Applied 
tiort by Henry RobcTt Smitfi. 9 SLR. 132:32 I C. 575, that ‘‘an In- 
solvency Court has no pow er to set aside or vary a previous order 
revising a discharge. No Court has power to set aside an order 
which has been properly made unless it is given by statute.” 
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of di^h-\rce 


■ 1^5 

^ub*«<v (2) : Recwicr’s Report. 

Sjb-<ecnc*n (2> o* «f\r’'on o* the rre<iienc\ Tow n< 

Act h\ < down In ra*n».uUr r «haU be the du^ c* tne 0~^nl 
A«:«:cnee to in\e't;n*-e ne conduct ot the in«ol\ ent and to report 
to the Coo’*- i.p?n an\ application to- di<..harv:e. <-annc whether 
the-e i< -ea<on to bclte\e that the m<ol\ent had co-miued an\ 
act wh ch to^^'i-uted an o‘^ence under tht« Act or under <evtion« 
~21-42- o* tne Inoian Teml Code in connevtion with hi< inv.'<Kenw\ 
o- whik.h would ju<nn the Court m reiu<mp ni'pcndinc orquili 
fvtnq an o-de- to- hi< dis^ha-ge Thouch there !> no corre'pondnw: 
section in the Pro\inaal In<oUcnc^ Act it i< e«sennil thit the 
Court shouH not decide whether to male or rcfu<e the order ol 
di^harpe until it i<^ tulK acquainted wnth the binlrupt'^ conduct 
and the «state Ot hi< aF-’ir^ No application lor dKhnrse can be 
heard until the Recen er has made a report as to the bankrupt's 
conduct dunnc the proceedmo under his binkruptcN and the 
state of his attair* 

Recei\er’s report is e\adence 

Under «««. 26, sub-section (6) of the Bankruptcy Act, 1914, the 
report of the Official Receuer shall be pnmi /i.ic eaaJence of 
the statements therein contained 'The Report of the Officnl 
Receuer IS made endence b\ the Act onl\ for the purpose of thu 
section and not of any other," C/imrni \ K'uniar, 36 Ind Ca< 
906 Whene\er It was intended by the Lecidanire that the report 
of the Official Receuer should be treated as eaadence m the ease, 
an express proNuion is made in the section dealing with that 
matter, for example, in sections 3S and 42. on whn.ii a finding 
could be based The report of the Receuer m any other matter 
in the absence of an express proaasion that it may be inated as 
e\idence, is not by it<elf legal eaidencc and any finding of the 
Court soleU based upon it la erroneous, Bisinti Bii\ Nmifu Mu/ 
23AL.] 792 S9 I C 357 (1926) AIR (A)2') Where an insol- 
\cnt applies for discharge and the report ot the Officnl Reveuer 
is m fa\our of granting a discharge to the msohent the 
onus of pronng the contrary lies on the opposing creditors 
Tnm Sing/i \ Surmiika Smg/i. 34 P L.R 991 146 1C 552 1933 

AIR (L) 812 Under Rule 231 of the Bankruptcy Act, 1914 
where a binkrupt intends to dispute any sntcmeni with regird to 
his conduct and affairs contained in the Officnl Receuer s report 
he shall, not less than n\o days before the hearing of tin. apy hca 
tion for discharge, gue notice in writing to the Offii.iaI Rei.ci\er 
specifying the statements in the report, of any, whith he propo es 
at the heanng to dispute 

Sub section (3) , Suspen-ion of discharge and attachi 
conditions. ' 

This subsection gues the Court power to suspend 
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conditions to the discharge concurrently In none of the cases 
mentioned m sec 42 (1) (i) to (i) can the Court make nn uncondi- 
tional order of discharge to take effect at once When faced with 
any of these circumstances it has four courses open to it It may 
do any one of the following (a) refuse an absolute order or dis- 
charge ; (b) suspend the discharge either for a definite period of 
time ; or suspend until a dividend of eight annas in the rupee has 
been paid to the creditors , (d) to require the bankrupt as a condi- 
tion of his discharge to consent to a judgment being entered against 
him by the Ollicial Receiver or the trustee for any part of any balance 
of the debts provable in bankruptcy which is not satisfied at the 
date of discharge The amount for which such judgment is en- 
tered w ill then have to be paid out of the future earnings or after- 
acquired property of the bankrupt, as and when the Court may 
direct The Court cannot suspend both for a stated time and 
until the prescribed dividend has been paid Wnlmcily, in re, (1907) 
98LT. 55 Nor can it on suspending the discharge until payment 
of a dividend, fix the amount of the dividend at any figure other 
than eight annas in the rupee. In Re Ktitncr, (1921) 3 KB 93, 
Nflnd Lfll MiikfiCT/ec v Girtlfwiri L<tl, 109 IC 633 (1928) AIR 
(O ) 263. The discretion of a bankruptcy Court with regard to the 
period of suspension or the conditions to he laid down with respect 
to any earnings or income which may thertafter become due to the 
insolvent cannot be fettered by the provision of the present sub- 
section It IS a discretion which is incumbent upon a bankruptcy 
Court to exercise carefully and judiciously with reference to the 
facts of each particular case The power of suspending and of 
attaching conditions to an insolvent’s discharge may be exercised 
concurrently under the present section, Dchi Proind v Allen Crnni, 
39 I C 916 

43. (i) If debtor docs not appear on the day 

AJJ., melon .o be application 

annulled on rallure to for dlSChargC Of On SUCh Subsc- 

apph for diichara* qucnt days as the Court may direct, 

or if the debtor docs not apply for nn order of discharge 
within the period specified by the Court, the order of 
adjudication shall be annulled, and the provisions of 
section 37 sliall apply accordingly. 

( 2 ) Where a debtor has been released from custody 
under the provisions of this Act and the order of adjudi- 
cation Is annulled under sub-section (i), tlic Court may, 
if It thinks fit, rc-commit the debtor to his former custody, 
and the officer m chaTpe of the prison to w Iiose custody 
such debtor is rc-committcd shall receive sucli debtor into 
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his custody accordinu to such recommitment, and there- 
upon all processes which were in force against the person 
of such debtor at the time of such release as aforesaid shall 
be deemed to be still in force against him as if no order of 
adjudication had been made 

Review. 

The section is new, md its introduction is explained by Sir 
George Lowndes in his Speech and his Statement of Objects and 
Reasons ‘ The main detect in the old Act was that it lent itself 
very largely to the devices of dishonest debtors I will pursue for a 
moment the course of the dishonest debtor , he files his petition, 
ind if he is in jail he automatically gets hts release under the existing 
Act and he is practically protected from going to jail again This 
IS the state of things that we have tned to remedy by this Amend 
ment Bill We propose in the first place to make it compulsory 
chat every petitioning insolvent should apply for his discharge 
within a time to be prescribed by the Court, which we hope will m 
most cases be a fairly short one If the insolvent does not apply 
for his discharge and it must be remembered that his doing so will 
»nable the Court to deal with any malpractices he may have com- 
mitted, he will lose the protection of the Court altogether His 
idjudication will be annulled, and it is proposed that he cannot file 
another petition on the same facts ” 

Object of the section 

The object of sec 43 is to punish the debtor if he does not w ith 
due diligence apply for his discharge, Chmnappa Redii v fColakula 
Mad 839 54 MLJ 344 109 IC 581 (1928) AIR (M ) 

In the case under sec 43 the adjudication is annulled as a 
punishment because the debtor has not prosecuted his application 
or discharge, Kamireddi Timmappa v Deiasi Harpal 56 MLJ 
458 115 I C 815 (1929) AIR (M) 157 

Scope of the section 

Section 43 is penal and it deals with the consequences that 
vould follow upon the insolvent either (I) not making an appli 
ation for discharge within the time specified m the order of ad 
indication under sec 17 , or (2) his not 'ippeanng on the day fixed 
for hearing the application for discharge when he has made one 
The section provides that the adjudication order shall be annulled 
on failure of the insolvent to fulfil either of the above conditions 
The result of the annulment of adjudication is to relegate the deb 
tor to his status quo ante the insolvency The creditors will then be 
at liberty to take such action against his person and property as 
they could had he not been adjudicated an insolvenr For nnr 
poses of limitation the period from the presentation of the 
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to the date of the order of annulment will be excluded from com 
putanon 

Sub sec (I) > Application for discharge 

Under secnon 41 the Act imposes a dut> upon the insolvent 
to apply for discharg<- w ithin the time fixed bv the Court a breach 
of which involves the consequences pointed out in ec 43 Ram 
Krishna \Iisra Expiine 4 Pat 5l SS I C 70 6 P L T 776 1923 
AIR (Pat) 355 The insolvent can appiv for di«chirEe at any 
time thou'’h it is obligatory on him to make an application in the 
first instance within the time fixed by the Court at the outset 
Ladfui Ram \ Prabh Dial 32 PLR 476 13’ IC a’S 1931 

AL.R (L.) 672 Without an order of the Insolvency Court an 
insoU ent IS not di charged automatically at the end of the penod 
fixed in the order of adjud cation for an application for di charge 
Mahara/ Hnn Ram \ Sn Krishna Ram 49 All 201 VC here the 
Court does not «pecify the time vvnthm vv htch the m<oIv ent is to make 
1 f j u e i 'Dofsec 27 the penalty 

adjudication does not 
Rim 7 Pat 373 (F B ) 

107 1C 830 

WTiac IS annulment 

Tlve only caseinwhivh the meaning of the word annulled 
IS Bal; \ johason (18i2) L.R 7 
C J sud It IS quite clear that 
the ca«e of a bankruptcy being 
annulled by whatever means and is not limited by the manner 
<u""e>ted vi that the property of the debtor reverts to him upon 
’ • ot relate to 1 ca«e where the 
on appetl but w as confined 
the Statute In Arruir S n’’ v 
, Lah 4'>6 34 PLR S12 the 

order adjudicann** the debtor insolvent in 1906 vvas a^ide m 
1915 on appeal to the High Court the case being remanded w ith 
dircxCion 1 1 procc " accordance w^th law 

The lower Coui • in April 1930 a deci 

cion which was The plaintiff 

pleaded that In computing I mltatton for a suit metituted sub- 
sequently the interv cning penod between the date of adjudication 
and the date of annulment should be eXLluded under <ec 7S(2) 
of the Act It vv as held that as there w as a v alid order of ad 
jud s.ation m the present ca<e which vea? set aside or ann: 'led on 
appeal «ec 7S of the Act was applicable and the period berw een 
the order of adjudication and the order of annulment must be 
ex<.luJed Thevvord annulled is not limited to annulme it under 
*ec 33 of the Act but a''p^ cs to annulment by uKitevv- reans 
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b. 43( 1 ) ANNULMENT OF ADJUDICATION 

Annulment of adjudication is not automatic. 

The penalty of annulment under sec 43 is hardly appropriate in 
the case of an msoKent who comes before the Court in time and 
applies for extension of the time 
charge, Vellachami Chetti \ ArimacI 
AIR (Mad ) 325 bo also when 
the hearing of the insolvent s appli 

\ HaLim Ammuddm 1930 AIR (Oudh) 474 The annulment of 
adjudication does not ipso facto come into operation without an 
express order of the Court to that effect under sec 43 of the Act, 
Copal Ram v Mugni Ram, 7 Pat 375 (F B ) , 107 I C 830 The 
Calcutta High Court m Abraham v Suheas, 51 Cal 337 81 Ind Cas 
584 1924 AIR (Cal ) 777, has held that ‘ it is true that sec 43 
provides that the order of adjudication shall be annulled , but that 
seems to indicate that it is to be annulled at the instance of the 
opposite party, or by expiry of the period ” Though the provisions 
of sec 43 are mandatory still the annulment of adjudication does 
not occur as a matter of course, but has to be the subject of a 
specific order of the Court W'all Mohamed Casstm v Haji A^oob 
Aaji Abba & Coy 144 I C 869 1933 AIR (R ) 133 So the order 
of adjudication has been held not to be automatically annulled, 
on the failure of the debtor to apply for discharge withm the time 
fixed by the Insolvency Court, Asa Nand v Jugal Kishore, 37 P L R 
144 159 I C 667 1935 AIR (L ) 606, and in the Full Bench case 
of, Sh Fajal Azm v Rana Umanaib But Smgb, 1938 AIR (O ) 122 
It has been held that “though the provisions of sec 43 are manda 
tory, still the annulment of adjudication does not occur as a matter 
of course, but his to be the subject of a specific order of the Court , 
in other words it does not operate as an automatic annulment on 
the failure of the debtor to apply for a discharge Hence a Court 
has junsdic - ’ ' n r i i 27 

for an appi of 

that time b 


Who can apply for annulment 

In Abraham % Sulceas, 51 Cal 337 81 I C 584 (1924) A 1 R 
(C ) 777, It has been observed that, ‘ it is true that section 43 pro- 
vides that the order of adjudication shall be annulled , but this 
seems to indicate that it is to be annulled at the instance of the 
opposite party or by the Court iiself” Under section 29(1) of the 
Bankruptcy Act, 1914 (corresponding to sec 35 of this Act ) the 
Court may on the application o/ any person interested annul ^ ’ 

tion “Section 43 (1) docs not say by whom the ' annul 

the adjudication has to be made But it is ' that who 

IS affected by the adjudication is certainly ’ 

to the Court under section 43,* Am 
MtiJahar, 33 I C 955 

29 
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Notice before annulment. 


Tbcre no i<ion o* law for i'<uinc t tre<li lo ue upon an 
in<oI\cnt who ha« faile..! to aprh lof Ji'charce wttSm the p-e<cn 
bed pcnod to <how «.au‘c wh\ the adjudication houlj not be 
annulled. Go, 'ul Kt.m \ \lus:ni Kum 7 Tat 575 «FBi 107 I C S50 
\Vherc an appluanon under <e>. 53 in rchtion to an u leced fraudu- 
lent tTan«fer of propern wa'^ pendmc the Court be'-*re anpullinc 
the tn<ol\entV order ot adjudiLatton for tailure t-* ipph fordi«- 
chanjc nithtn the appointed time <houId i«'ue <pe\.tt: non^e of the 
course propo<ed to be adopted to an> intere<ted •.♦■ediro*' to «how 
cau«e as;atn«t «uch course bemc aJop'ed ^ \ A R ^ Fjrn \ 
Mail"? Poll, lOl 1 C. 5S^ 1927 AIR (R ) 173 Followmc thi< ca«e 
It has been held m ShunLn Laf \ B nji D’ur ILR 1 1937) All 
S55 1937 ALJ "73 171 IC ^94 1957 AIR (All) 6S6 

that s *^3 of the Act <hould be read with < 27 and havinp retrard to 
the fact that the debtor has been adjudeed in olvent on a petition 
b> his creditor' and the faa that «tep> were apparenth bemc 
taken wnth a \ie\\ to initiate pnxeedincs under « >1 or « o4 of the 
Act, notiv.e oucht to ha\eb«n i'<ued to the petinonins creditors 
before the adjudication was annulled. 

Court’s power to extend the period for distharcc. 


There i9 a conflict of opinion as to the power ot the Court to 
extend the nme for di'^harce under <ecnon 43 Sa far as the 
Madras Htch Court is concerned the balance of authont> i< n 
fa\our of the Mev\ that sC'. 43 !» mandator and that the Court 
has no row er to expend the timeafte* the penod specified m the 

order. Tirurialj Rcddi \ KolLkila, 51 Mad S39 54 Mill 344 2* 
ML.\V3ll 192SM\VN 177 I09IC5S1 192S A I R (M ) 2fl 
chough in .Anina:nn \f liiLar \ FTcnJaman-t MudJusr, S3 Ind Cas 
955 1924 MA^'N 331 1924 A I (Mad ) 655 it has been held 

that the pow er conferred by section 27 (2) c ' the Act to extend the 
time t\ed for applving for di'charce !> not exhausted bv the penoJ 
oncinally fixed hanng expired There is no’-hing m the Act to 
pre\ ent the Court from extending the time after the period onci 
nalh fixed ha^ expired, under ^e^non 43 of the Act Section 145 
CP Code is applicable to the m«ol\enc> proceedings b> \nrtue ot 
<ec 5 (l)of the Pronncial In<ol\enc\ Act and would ju«nh an 
extension of ame in such a ca«e e\en after the c-xpu^ or the period 
onginalh fi'-cd But \A aller, J iLssenanc held that «ec 43 i« ab- 
«oluteh pe-emprory m its terms and directl> the Coun is informed 
of the m«ohent s omi'Sion to aprh for di charge wrhin the nmc 
fix^, the onh course open to u i« to annul the adjudication No 
a-pli'cation fo- extension of time can he after the expiry of the 
renod onginalh fixed Sec. HS, CP Code applicable to incol- 
\ ency proceedings onh ‘o f^t a* does not conflict wnth the pron- 
sions of the I^%nncial In<ol\cnc> Ac^ , <ee al«o Han Rv.n \ Sn 
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Kriifwihim lOOlL 320 Ukht\ Molar 86lC IIS (1925)AIR 
1L14I6 \t thawmad AU A O \V U 993 1051C912 

KnnLnihnu Mtsm 4 Ptc 51 (19251 AIR (P)355 

It hiv he^n hefii ihit the debtor Ms complete discretion to 'Jpply 
tor dis>.h ir^L u htn Ke likeb provided he tppltes « tchin the period 
'pecihe \ the Court m the order of Adjudictiion pissed under sec 
27 The uord shall m section 41 of the Act imposes a duty 
upon the insolvent thehrtichof vvhtcb involves the consequences 
pointed our in s.ev 43 Tht provision of sec 43 is mandatory 'ind 
the Court Kib no di:»\.Tttvorv to ervliigc the period f '%ed by the Court 
for in Tpplicitjon for in order of dischirpe The provision uts 
incende 1 to remedy the defect in Act IH of 1907 under which the 
conduct vif the debtor never cime under the scrutiny of the Jnsol 
vervey CvvuTi: U is i new provision ind should receive strict mtef' 
pretition hi Gm/i Cftartin ' Sficoni/ Suijjh 111 IC 903, it has 
been held that where a debtor ulio has been adjudicated an msol* 
vent Jtves not apph for an order of discharge withtrv the period 
h\ed b> the Court thv Court has no power to grant tin extension 
of time and must mnul the adjudication under sec 43 of the 
Provincial Insolvency Act The same view was held in Pandit 
D«rtti«6tin V O^icitd Rcccuct 8 Rang 187 1930 AIR (R ) 166 
vybich was doubted in the Full Bench case of iamg Bir Singh v Tfu; 
055cial Ricciier, 11 Rang 287 (FB) 145 1C 320 1933 AIR (R ) 
213 where u has been held that the Coon under sec 43 has a dis* 
vretion to make or refrain from making an order of annulment as 
It deems Tight having regard to the circumstances of rhe case 

InAhrahomv SuWoj 51 Cal 337 61 J C 584 (1924) AIR (C) 
777 It was held that under sec 2? (2) the Court has the power to 
ettend the time e\ cn after the expiry of the period ta the order 
for dischart,e Although the provisions of sec 43, that tf chc 
viebtor fills to apply vvithin specified ttnve for discharge, the adjudi- 
cation sKaU be annuUevS are mandatory under sec 2? (2), the 
period within which the debtor shall apply for his discharge, should 
be extended so that the operation or sec 43 is delayed until the 
msohcncy prowccdings hate had time to be earned to completion 
The words shall be innuHed msec 43 are to be construed as 
dircviory and diS(.r<.tionary ond not mamlatory or pirempiory So the 
Court in Its discretion vn the circumstinces of a particul-vr case, 
u here the debtor has filled to apply for his discharge vv itKln the 
time ori>,ma[ly fised, has povver to extend the time withm whivh 
the debtor must apply for his dtschatgc Sahgram v O^viof Riwuor, 
9llC 467 (19261 A\R (S)94. OieiuoT \ Moving Myai Tho 6 
Dur U 5 100 I C 921 

An order of adjudication m msolveno is not if so favto - H 
b> the expirj of the period fixed for appRing for disclnrge, bu» 
to be determined b> an order of •stmuitnent » and until rhe 
citton is so annulled, the Court has seisin of the case and b 
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to extend the time for making the application for dischnrge under 
sec 27 (2) of the Act Time for makins nn application for d«s 
eharRe may be extended even after the period limited in the order 
of adjudication has expired, Kttnnamul Nathmul \ Anup Sahoo, 
108 I C 803 In Rup \ Offictal Receiier, 10 LLJ 156, the 
question raised was, whether it is open to an Insolvency Court to 
extend the period specified in the order of adjudication within 
which the debtor is to apply for his discharge either on the applica 
tion of the creditors or ii«o motti or whether the power of extension 
given by sec 27 (2) can be exercised only on the application of the 
debtor, and the answer of the Court was that the Court has power 
to extend, on sufficient cause being shown, and that sufficient cause 
may be patent on the face of the record or may be established 
any interested party It is for the Court to decide v\hether the 
cause 13 sufficient and if it extends the period the later date to 
which It is extended becomes the last date of the period specified 
by the Court under section 43 of the Act ’ 

Sec 43 IS controlled by sec 27 From these two sections read 
together, it is clear that the party who can make the application 
for discharge IS the debtor and no one else It is equally clear that 
the Court has the power to extend the period and it may be so 
done, not merely at the insrmce of the debtor bur on the apph 
cation of any body interested The section merely requires that 
sufficient cause shall be shown, but It does nor say that the debtor 
alone may apply for extension or shall show sufficient cause If 
then, before the expiry of the term fixed an application is made 
under sec 27 (2), it is obvious that it is not obligatory upon the 
Court under sec 43 to annul the adjudication To this extent it 
is plain that the word ‘ shall* IS not imperative, In re Lord Thurhu, 
^p Oficial Receiier, (1895) 1 Q B 724, is an authority on this point 
Then comes the question, supposing the Court is moved under 
sec 27 (2) after the expiry of the time originally fixed but before 
the adjudication is annulled under sec 43, has the Court power to 
extend the period w ithin which the debtor could apply for his 
discharge ' In the first place, the adjudication does not get auto 
matically annulled under sec 43 on the expiry of the ongmal period 
The words of the section show that the Court must make an order 
of annulment Section 27 (2) while saying that the Court may 
extend the time does not say in express terms that it may be 
extended erfher before or afosr rhe pertod ongrnaWy fixed Sec 
CPC enacts that the time may be enlarged irrespective of the 
fact that the application is made either before or after the expiry of 
the period originally specified 

It IS open to the Insolvency Court under sec 27 (2) to extend 
the time on a proper application to that effect made at any time be 
fore the adjudication is annulled under sec 43. Jethaji Peraji Firm v 
Krishnayya 52 Mad 648 57 MLJ 116 1929 MWN 489 
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shall reiert to the debtor to the extent of his rtght or interest therein ’’ 
On the annulment of an adjudication order the property re-tests in 
the debtor who was adjudged insolvent Inasmuch as the Insol- 
vency Court has seism only of the property of the insoh ent, the 
debtor ceases to be msoKent as soon as the order of adjudication 
IS annulled Hence “an order vesting the property m some person 
other than the bankrupt may be necessary for the purpose of securing 
or bringing about the fulfilment of any condition on which the 
annulment is based, Flotier v The Mayor of Lyme Regii (1921) 1 K B 
488 \Vhen the insoK ent fails to apply for discharge the Insolv ency 
(bourt can annulhis adjudication Butin orderto protect the creditors 
' ’ t Court should be that the pro- 

a person appointed by the (Tourt, 
o. 94 1C 234 (1926) AIR (L) 

f annulment is that the pTopert> of 
the insolvent subject to sec 37 reverts to him or to the person in 
whom the property is vested as at the date when the order of ad' 
judication was passed, Jamg Bit Singh V The O^cial Rccmer 11 Rang 
287. When adjudication is annulled under sec 41 of the Presi 
dency Towns Insolvency Act by reason of the failure of the insol 
vent to apply for his discharge within the prescribed time, his pro 
perty should be vested in the Official Assignee or some other officer 
for the benefit of his creditors Where, on such annulment, it was 
directed that the money to the credit of the insoKent’s estate be 
kept in the hands of the Official Assignee pending further order of 
the Court it was held that it was the intention of the Court to vest 
the estate in the Official Assignee and that the fund did not revert 
to the debtor for his benefit, in re Keshabifll Dbar, 60 Cal 259 

Where the insolvent fails to apply for an order of discharge 
within the time prescribed, the Court is bound to annul the ad- 
judication, though It has power under sec 37 to protect the credi' 
tors by directing that the property shall vest m a person appointed 
by the Court and not vest in the msoKent, Cbinnappa v Kolaktdfl. 

51 Mad 839 54 ML] 344 The scheme of the Act shows that 

n .... dication does not necessarily lead 

he insolvency petition vide Exp 
Kamil eddi v Deiasi, 56 ML] 
ncy proceedings do not necessan 
ly come to an end and his property does not ipso facto revert to the 
insolvent The Court may, in proper cases, vest in the Official 
Receiver or other person as provided by sec 37 of the Act And if 
before the annulment the Official Receiver had applied to set aside a 
mortgage under sec 54 of the Act as an act of fraudulent preference 
he can prosecute the application after the annulment, Jelhaji Pcrayi 
Firm v. Krisbnayya, 52 Mad 648 , Sbamasimdaram Cbetliar \ 
Penakaruppan Chemar, 58 M L J 658 31 M L W 546 1930 A 1 R 

(M ) 520 The language of sec 37 might be taken to imply that the 
original vesting is put an end to by the annulment of the adjudi- 
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cation , that is w hile acts done by the Court or the Receiver upto 
the date of annulment remain \aild, such acts as have not been 
completed remain m that state of incompleteness and do not conti- 
nue and cannot be continued any further unless the Court directs 
their continuance, Bhadratnma V Pariateesan Ayyaiaru 63 ML] 414 

1932 MWN U05 36 LW 655 

{ 2 ) In case u here die testing order is not made The effect of the 
annulment of adjudication under s 43 is that the proiisions of s 
37 apply immediately an order of adjudication is annulled , and if 
on such annulment no order is made vesting the properties m the 
Official Receiver the latter ceases to hav e any right or authority to 
deal with the properties of the insolvent after the date of annul- 
ment Balusuami Naidu v The Official Receiver, Madras 1936 MWN 
806 44LW 719 165 I C 20? 1936 A I R {M)915 In a case 
where no vesting order is made at the time of annulment and no 
directions are given by the Court to the Receiver, the estate with 
Its liabilities reverts to the insolvent and therefore the Official 
Receiver appointed on the adjudication ceases to represent the estate 
of the insolvent and the Receiver no longer represents the creditors 

Powers of Appointee under s, 37. 

As soon as an order of annulment coupled with a vesting order 
under sec 37 is made, all acts done by the Rcceiv er shall be valid 
and the property of the insolvent shall vest m such person as the 
Court may appoint The consequences of the annulment are that 
the insolvent does not get back any property which has already 
been distributed among the creditors and as to such property as 
still remains in hand, the Court will to protect the creditors make 
an order vesting it in such person as the Court may appoint with a 
view to distribute the same That person may proceed to sell and 
distribute the property among the creditors then existing and not 
call for any future claims He should proceed to divide the pro 
pertv in his hands amongst the creditors whose claims have been 
admitted and entered in the Schedule Re M F Mojereth, 25 S L-R 
367 129 1 C 898 1931 AIR (S)51 There being considerable 

divergence of judicial opinion as to the powers of the appointee 
under s 37 after annulment under s 43 of the Provincial Insolvency 
Act the questions referred to a Full Bench m the case of Motun 
Vccrawa V Snnnajti Kao ILR 5S M I93p MWN 886 42 
L\X' 3S6 69 ML] 364 158 IC 1060 1935 A 1 R {M ) 826 were 
‘ Question No I Where the Insolvency Court annuls an adjudica 
non under S 43 of the Provincial In«oKencv Act (V of 1920) and 
chooses to pasb an order under section 37 vesnng the properties of 
the qHonjam insolvent m on appointee (Official Receiver or any 
other pcrsonl is the administration m in«olvencv to continue for the 
realisation and distribution of the assets by such a person, despite 
the annulment of the adjudication itself * 
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Question No 2 If not uhat is the scope of hts function is i 
_ r t. „ -j nder section 37 ' 

the Insolvency Courtrctains 
as to the realisation and dis- 
posal of the debtor s assets That power should not of course be 
used arbitrarily but should be used m the interests not of this or 
that individual creditor but of the whole body of creditors which 
means in other words that the only proper order of the Court to 
pass IS that the appointee should continue to realise and distribute 
the debtors property m accordance w ith the provisions of the Insol 
vency Act " and tlie answer of the Full Bench ro the first ques 
non was m the affirmative It was abo laid down in the above 
^ ' - ' " V T/ie Official 

Jethait Peraji Firm 
has the power to 
vver to adjudicate 

the claims under ss 53 and 54 of the Act pending when the order 
of adjudication xs made but m so far as the power of the appointee 
to initiate proceedings under ss 53 and 54 are concerned it was held 
that No authoncy has laid it down specifically that the appointee 
h IS any such pow er and we think that under the terms of the 
vesting order he clearly could not have it 

Supplementary order of vesting 

Where an Insolv ency Court w hile passing an order under sec 4 j 
innullmg adjudication has omitted to pass an order under sec 37 
directing that the property of the insolv ent shall \ est in the Official 
Receiver for the benefit of the genera! body of cred tors it has the 
power to add it at a Inter stage An Insolvency Judge possesses the 
inherent powers of a Civil Court to make all orders necessary for the 
ends of justice and prevent abuse of the process of the Court Bal/a 
Mai V Mr Fatima Bibi 15 Lah 698 1934 A I R (L ) 468 As was 
observed by the learned Judges of the Patna High Court m Chouthmal 
Bhagimtfi \ Jokhiram 12 Pat 168 141 1 C 836 1933 A I R (Pat ) 
84 the order of annulment without making provisions for the 
protection of the creditors was obviouslv an order which would 
have defeated the ends of justice and led to an abuse of the process 
of the Court and the Court was perfectly entitled to exercise its 
inherent powers by making the supplementary order 

Setting aside of the order of annulment 
When an order of annulment has been passed under section 43 
IS not open to the Insolv ency 
the provisions of Order IX 
provides a special procedure 
by means of which the insolvent can have his remedy According 
to that section he can after obtaining leave of the Court file a fresh 
application for adjudication on the s-ime facts He cannot rely on 
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ihe provisions of the CPC by virtue of sec 5 of the Act Venu 
gopal Charior V Chimmun Lai 49 M 953 5l MLJ 209 (1926) 
M W N 674 9? I C 706 (1926) A ! R (M ) 942 

Review of the order of annulment 
The Court ei-ercising Ordinary Original Civil jurisdiction hns 
power to rev ie« its orders There ts no u arrant for the propost 
non that 1 Civil Court cannot correct its own orders or cannot 
modify anv order which u has passed when it finds that the order is 
patently wrong The power of review ts inherent in the Civil 
Court and m what cases it can be cxercisevl is hid down in Or 47 
CPC \X hen 'in Insolvency Court has the same powers and 
follows the same procedure as a Civil Court exercising Ordinary 
Original Cml jurisdiction it cannot reasonably be contended that 
the power to review has been taken away Under the English 
Bankruptcy Act the power to review is specificalh given tide 
section 103 Such provision is not specifically enacted m the Pro 
vmctal Insolvency Act as the Insolvency Court is invested with 
jurisdiction which an ordinary Civ il Court has m the exercise of 
Its original jurisdiction The point has been specifically dealt with 
by Spencer J in Of^cial Receiver Tanjore v Nataraja Sostrigal 46 
Mad 405 (1923) AIR (M ) 355 In Mimnu Lai \ Kiinl Bdwn 
Lai 44 All 605 (1922) AIR (All) 206 a Bench of the Allahabad 
High Court held that 1 District judge was competent to review his 
judgment in appeal Chella Abbireddi \ Cfielln Venliawreddt 51 
ML} 60 23 MLW 644 (1926) MWN 256 94 IC 351 
(1927) AIR (M>175 

Appeal against an order of annulment 

There w no appeal against an order under sec 43 (Vitlc Schedule 
1) except with the leave of the Court under section 75 (3) of the 
Act But a petition for Revision lies to the High Court hy persons 
aggrieved In Chelki Abbireddi v Chelfa VmkautTeddt 51 MLj 60 
23MLW 644 1926 M W N 256 94 IC 351 (1927) AIR (M ) 

175 It was contended that the creditors who hive tendered proof 
of their debts are not persons agstieved and they are not competent 
to appeal The Court observed It has been brought to our 
notice that at least two of them have tendered their proof If they 
have rendered their proof they are creditors and they arc persons 
aggrieved by the order of the Court mnulhng adjudication Itwas 
held in In re Henry Lungny (1894) I Man'On 169 that a creditor 
who had tendered his proof vva> a person aggrieved wuhm the 
meaning of sec 104 of the English Bankruptcy Act In Eaparie 
Dmon In re Woods (1879) II Ch D a6 the Court of Appeal held 
that a person who had not tendered his proof was not entitled to 
appeal as a person aggneved So twoofthe petitioners who have 
tendered their proof are entitled to appeal An order annulling 
an adjudication on account of the failure ot the debtor to apply for 
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discharge within the time fixed by the Court falls within the pur 
view of sec 43 of the Provincial Insolvency Act and cannot there 
fore be appealed from except with the leave of the Court The 
admission of an appeal from such an order by a Division Bench 
of the High Court may under proper circumstances amount vir 
tually to the granting of leave to appeal It is open to the Appellate 
Court to grant such leave even after the hearing of the case Copal 
Ram V Miigni Ram 7 Pat 375 107 I C 830 In RamaJcnslina 

Reddi V Official Receacr Bcllary 1938 MWN 18 176 1C 48 

1938 AIR (M ) 461 a creditor on behalf of himself and other 
creditors made an application to the Distnct Judge under sec 
151 Civil P C read with s 5 P I Act praying that the order annuli 
mg the adjudication passed by hts predecessor should be modi 
fled by vesting the insolvents estate under s 37 P I Act in the 
Official Receiver till the debts due to the unpaid creditors were paid 
under the insolvency law The District Judge refused to modify 
the order of his predecessor It was held that the order of the 
District Judge was appealable with the leave of the District Judge 
or of the High Court 

Order ot Annulment can not be attacked collaterally 
An order of annulment of adjudication though ill considered 
but not made without jurisdiction cannot be set aside in collateral 
proceedings \Vhere the insolvency Court extends the period for 
discharge and in absence of an application for discharge during 
such period annuls the adjudication it has jurisdiction to do so 
If a creditor who is affected by the order does not go in appeal or 
revision against it but only appeals against decision of the Court 
that he has failed to prove his debts the order of annulment of 
adjudication cannot be set aside in such collateral proceedings and 
and holds good J N MttnclaTa v Nemsi Rajpal & Co 1935 A I R 
(N) 246 

Sub sec (2) , Effect of annulment 

The intention of the Legislature was to ensure that the con 
duct of the insolvent should be in all cases brought under the 
scrutiny of the Court The penalty for not applying for discharge 
is that the msolver ’ x „ x j a 

the result that he 
his creditors but o 

imprisoment and any other form of execution for debts at the 
instance of judgment creditors — Civil Justice Commitee Report p 
233 When an adjudication is annulled under sec 43 the insolvency 
proceedings automatically come to an end except so far as they are 
kept alive by order passed under sec 37 Such acts in the insol 
vency as have not been completed at the time of annulment 
remain in that state of incompleteness and do not continue and 
cannot be continued my further unless the Court directs their 
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continuance An enquiry undcrsec 53 begun prior fo the annul 
ment stops short where It js on the date of tne annulment but the 
Court has the power at the tune of annullmg the adjudication to 
gi\e a direction to continue the enquiry It is clear from secs 43 
and 3? that when an adjudication is annulled under sec 43 the 
insolvency proceedings will come to an end except so fans they 
are kept alive by order passed under sec 37 That position has 
been clearly laid down in JetKaji Peraji Firm v Knshnayja 52 Mad 
648 Pnma /flcie if the adjudication i«t annulled under sec 43 the 
msoK ent is placed swtus quo ante the insolvency Bhodramma \ 

Porvateesom Ajyfltflni 63 ML) 414 1391C 574 1932 AIR (M ) 
731 When the Insolvency Court passes an order of annulment 
under sec 43 (1) and imposes no conditions under see 37 (1) the 
debtor reverts to the position that he was in before the insolvency 
and the Court no longer has jurisdiction to set aside a transfer 
which as between the debtor as transferor and transferee is valid 
tn law and not open to challenge The prov issons of sec 43 (1) are 
directory and not mandatory so that the Insolvency Court has 
power to refuse to annul the order of adjudication m circumstances 
which make It just to refuse and the Court would thereby retain 
jurisdiction to decide an application for setting aside a transfer 
under sec 53 or sec 54 /agannath Ramrntan \ Hirafaf 1934 A I R 
IN) 73 

Validation of suits and other legal procedings without 
leave on annulment 

When an order of adjudication is annulled jt is annulled for 
all purposes and accordingly even although it may be chat had 
the suit come up for disposal at the time when the defendant 
was till an adjudicated insolvent the point as to absence of leave 
might have been taken yet as soon as the adjudication was annul 
led the position w as as though there had nev er been any nece'isity 
for obtaining the leave of the Court and the suit therefore was 
tn no w ay different in this respect from any other suit C/inndmuff 
Sflrdarmufi \ Sfliyo Cfioran Down 42 C W N 34 

44 (i) An order of discharge shiJl not rcleise the 

ofduch^t""*" mTOhciit from- 

(a) any debt due to the Crown 

(b) my debt or Inhihty incurred by means of 

^n.y fT^ud or fraudulent breach of trust to 
which he wns a party 

my debtor liability in respect of which he has 
obtained forbearance by any fraud to w hich 
he \\ as a party , or 

(d) any liability under an order for mainter 
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made under section 488 of the Code of Crimi- 
nal Procedure, 1898 

(2) Save as otherwise provided by sub-section (i), an 
order of discharge shall release the insolvent from all debts 
provable under this Act 

(3) An order of discharge shall not release any person 
who, at the date of the presentation of the petition, was a 
partner or co trustee with the insolvent, or was jointly 
bound or had made any joint contract with him or any 
person who was surety for him 

Review 

This is section 45 of Act III of 1927 and corresponds to sec 
45 of the Presidency Towns Insolvency Act III of 1909 and Section 
28 of the Bankruptcy Act 1914 as amerided the Bankruptcy 
(Amendment) Act, 1926 which runs as follows 

(1) An order of discharge shall not release rhe bankrupt- 
la) from any debt on a recognisance nor from any debt with 
vvhich the bankrupt may be chargeable at the suit of 
the Crown or of any person for any offence against a 
statute relating to any breach of the public revenue or 
the suit of the Sheriff or other public officer on a bail 
bond entered into for the apearance of any person 
prosecuted for any such offence and he shall not be 
discharged from such excepted debts unless the Trea 
sury certify m writing their consent to his being 
discharged therefrom , or 

(b) from any debt or liability incurred by means of any fraud or 

fraudulent breach of trust to which he was a party nor 
from any debt or liability whereof he has obtained for 
bearance by any fraud to which he was a party or 

(c) from any liability under a judgment against him m an action 

for seduction or under an affiliation order or under a 
judgment against him as a co respondent m a matn 
monial cause except to such an extent and under such 
conditions as the Court expressly order in respect of 
such liability 

(2) An order of discharge shall release the bankrupt from all 

other debts provable m bankruptcy 

(3) An order of discharge shall be conclusive evidence of the 

bankruptcy, and of the validity of the proceedings therein 
and in any proceedings that may be instituted against a 
bankrupt who has obtained an order of discharge m res 
peer of any debt from which he is released by the order 
the bankrupt may plead that the cause of action occurred 
before his discharge 
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(4) An order of discharpe shill not release any person who 
at the date of the receiving order was a partner or co- 
trustee with the bankrupt, or was jointly bound or had 
made any joint contract with him or any person who 
was surety or in the nature of a surety for him 
“Under section 352 of the CPC, 1882 the relief was limited to 
debts entered in the schedule and if a creditor did not choose to 
have his debts scheduled the discharge would not preclude him 
from executing his decree Section 357 of the Code did not protect 
an insolvent from arrest m respect of judgment debts not appearing 
in the schedule — his property could always be attached and sold 
It IS therefore proposed to adopt the provisions of the English law 
which enables the Courts to declare that the relief when granted 
will absolve the debtor from all claims protabie in msoliency with 
the exception of those due to the Crown or tainted with fraud “ - 
Notes on Clauses to Act HI of 1907 For debts prosable m bankruptcy” 
tide section and notes thereunder 

Difference between composition and discharge. 

Sub section (2) of section 44 provides that an order of discharge 
releases the insolvent from all debts provable under the Act The 
order annulling the adjudication under section 39 on account of a 
composition is quite distinct from an order of discharge Sec 39 
makes the composition binding on the creditors entered in the 
schedule but there is no provision making the same binding on 
unscheduled creditors, Ram Sarup v Sheikh KhaW, 87 I C 348 26 
PLR 117 (1925) A I R (L) 376 confirmed in appeal in KhaliU 
111 Rahman \ Ram Sarup, (1926) A I R (L ) 489 Motumal Kishandas 
\ Ghanshamdas PaTmanand, 120 IC 84 1929 AIR (S ) 204 
though a different \iew has been held in Madras where Wallace, J , 
in the case of Kamireddi ” ” ' ’5 IC 815 

(1929) AIR (M ) 157 ob II creditors 

in the insolvency petition vide notes 

under sec 39, surpa 

Sub-sec. (1), Clause (a) , Discharge does not release 
from Crown debts. 

In determining whether or not a debt falls under the denomina- 
tion of a Crown debt * the question is not in whose name the debt 
stands but whether the debt when recovered falls into the coffers 
of the State,” Judah \ Secretary o State, 12 Ca! 445 Crown debts 
include all debts, penalties, fines due by the insolvent to Govern 
ment and all assessed taxes, land tax, property or income tax 
assessed on the insolvent , also Court fees payable by a person suing 
in forma paupens, Ganoda, v Duttoknsto, 33 Cal KW 10 CWN 
857 . so a judgment-debt due to the Secretary of State arising out 
of a Crown debt, Judah V Secreusfy of State, supra The reason ’ 
Crown debts are paid before every other debt is that the titles- 
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the King shall be preferred to that of the subject and that interests 
of the individuals are to be postponed to the interests of the 
community Ncu South Woles Taxation Commissioner \ Palmer 
(1907) A C 179 

Sub sec (1), Clauses (b) &. (c) , Discharge does not 
release from debts incurred by fraud or fraudulent 
breach of trust 

Debts incurred by fraud m so far as they are the subject of 
actions of tort have never been provable and therefore have never 
been barred by the order of discharge The right of a creditor to 
sue in respect of a debt incurred by fraud or breach of trust of a 
character would seem to arise at the time of the discharge 
Hemmins; (1879) 13 Ch D 163 Until discharge execution in such 
an action would be restrained Cobham v Dalton LR (1875) 10 Ch 
655 bur the action itself will not be restrained and the creditor 
can proceed up to judgment fn any action to whicla the discharge 
would be no defence Extfarte Coker re BInke L R (1875) 10 Ch 
652 Where the bankrupt had knowingly put forward false 
statements in a prospectus even if he had not knowledge of the 
true facts it was a fraudulent act for him for his own advantage 
to issue a statement which is false in fact being utterly careless 
whether It was true or not Duce and Duce (1889) 6 Morr 290 
A company promoter who had made a secret profit was guilty of 
fraud and breach of trust and the debt incurred to the company 
was a debt incurred by fraud and breach of trust therefore nor 
released by an order of discharge Emma Silver Mmmg Co v Grant 
(1880) 17 Ch D 122 See also PanangupaUi v Ramchandra 28 Mad 
152 (FB) bMLJ I It is necessary that the insolvent should 
be personally implicated in the fraud or fraudulent breach of trust 
So a liability as partner for the fraud of a co partner would not 
come under this section Cooper v Prichard (1883)T1QBD 35l 

An insolvent was discharged in 1930 A decree holder who 
had obtained a decree m 1929 and who was ignorant of the insol 
vency proceedings put into execution his decree after the insolvents 
discharge It was held that the debt was one provable under the 
Act within the meaning of sec 34 (2) that the fact that the creditor 
was not informed of the insolvency proceedings did not prove that 
the debt was incurred by fraud within the meaning of sec 44 (b) 
and that the insolvent was released from the debt by his discharge 
Pirt/u Ra/ V Vishnu Das 144 IC 888 1933 AIR (All) 340 
Where money representing the estate of the testator is mixed up by 
the executor with hts own money and dissipated he must m the 
absence of anything shown to the contrary he deemed to have 
applied It to hts own use Such user is a fraudulent breach of trust 
within the meaning of Sec 45 (1) of the Presidency Towns Insol 
vency Act (corresponding to section 44 (1) (b) ) and an order of 
discharge in insolvency does not release him from lability Dulal 
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Chandra V Hiralal Mondal, 42 C W N 965 The fact that a person 
conceals an important circumstance but for which concealment 
another person would not have acted as he did and does so with 
the intention of causing him so to act is equally a fraud It consti 
tutes the offence of cheating as much as an actual untrue 
representation An insolvent incurred a debt on a Pro note on 
9th December 1931 Before that date on 11th October 1931 he had 
filed his ou n petition to be adjudicated as an insolvent The said 
petition w as prosecuted and on the 21st November 1932 he was 
adjudicated He w as giv en one year’s time to apply for discharge 
and at the end of that time he did apply for discharge and an order 
discharge conditional on payment by him of one anna in the rupee 
was granted The payee of the Pro note filed a suit subsequently 
and the discharged insolvent pleaded his insolvency and subsequent 
discharge in defence It was held that the act of the insolvent 
in executing a Pro note after he filed a petition for adjudication 
without disclosing that he had done so was not only dishonest 
but It also amounted to a fraud within the meaning of s 44 (1) 
(b) Provincial Insolvency Act, and therefore the insolvent was not 
by reason of his discharge in the insolvency discharged from his 
liability to pay the debt SrmiiasMiu "Naidu v Sundaresa Iyer, 1937 
MWN 404 172 IC 797 1937 AIR (M) 677 An order of 
discharge has not the effect of revesting property in the insolvent 
Khcmciwnd V Hemandas, 31 SLR 506 1937 AIR (S ) 306 There 
IS no provision that property, which is vested in the Insolvency 
Court would re vest in the insolvent on the passing of the absolute 
discharge, and it was never contemplated that an insolvent should get 
an order of absolute discharge and yet retain part of his property, 
S 44 (2) means that the order of discharge frees the insolvent from 
liability for all debts provable under the Act, but does not free 
his property from such liability So, when after an absolute dis- 
charge of the insolvent, his property is vested in the Insolvency 
Court but remains unsold and if a creditor applies to Court for 
sale of the property, the Court is bound to allow the application 
Sukav Ramchandra ILR (1937) Nag 380 170 IC 161 1937 

AIR (N ) 171 So far as the debts due from the insolvent at the 
time of the order of adjudication arc concerned he is released from 
them on an order of discharge But the power of the Official 
Rcceiv cr to deal w ith the property which vests in him at the time 
of the order of discharge docs not cease with the passing of the 
order of discharge Kansiu Ram v Han Ram ILR 17 L 775 
171 IC 610 1937 AIR (L)87 

Sub sec. (1), Clause (d) : Discharge does not 
release from liability for maintenance. 

This clau<c is new its introduction is thus explained m ’ 
No cs on Clauses The effect of exisnng ‘ection 45 is to * 
a di'-cKarged msolv’cnt from UabiUcy under an order of 
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made under section 488 of the Code of Criminal Procedure 1898 
and m this respect the section IS in conflict with sei.rion 45 of the 
Presidency Towns Insolvency Act It is proposed to hnni, it into 
accord with the latter Act Formerly there wi Ji\ er^cncc of 
opinion as to whether in insolvent who had oht lined an order of 
discharge wis releasid from his liability to pay maintenance or 
arrears of maintenance is orderd by i Court In Tolcte Bibi v 
AWiii fC/icin 5 Cil 536 It WIS held that arrears of maintenance 
included m the schedule was a debt But m In the ifip/icnfion 
Pumanmal Hemanmal 10 S L R 28 35 Ind Cas 541 it was held 

that maintenance ordered to a wife is not a debt provable under 
the Act and hence the order of discharge will not release the in 
solvent from the liabilities to pay arrears of maintenance and to 
be imprisoned for non payment The conflict in the law has been 
set at rest by the enactment of this new clause (d) In Halfhule v 
Ha^fhidc 50 Cal 867 it has been held that the fact that a husband 
who IS m arrears of maintenance has been adjudicated insolvent 
under sec 2? of the Provincial Insolvency Act V of 1920 is con 
elusive as long as the order of adjudication stands that he is un 
able to pay the amount due and he is therefore not guilty of 
Hil 11 ^ neglect within sec 488 (3) of the Cr P Code 

Sub section (2) , Discharge releases from all provable debts 

In s 44 (2) of the present Act which corresponds to sec 45 
(2) of the old Act 111 of 1907 all debts provable under the Act 
have been substituted for the words all debts entered m the 
schedule The effect of this is to be bring the law m a line 
with the Bankruptcy law in England and to extend the protection 
to the debtor in respect of all debts which are provable under the 
Act Firm Punnalal Tassadaq Hussain v Firm Hirri Nand J uan Ram 
8L 593 102 IC 37 1928 AIR (L) 28 Ponmisami Chetnir 

V Kaliapenimal Naicker 113 I C 550 1929 AIR (M ) 480 Firm 
Ganga Dm G«r Pershadv Jagmohan Smgfi 1936 OWN 52 160 

IC 229 1936 AIR (0)226 When after the order of discharge 
of the insolvent the decree holder who had no notice of the m 
solvency proceedings applies for execution of his decree he would 
have to seek recourse to the insolvency Court for recovering his 
debt even if he had no notice of the insolvency proceedings and 
was not represented in it Bisham Chand v Kisaninl 1939 N L J 
96 1939 AIR (N) 103 An order of discharge except in certain 
cases has the effect of releasing the bankrupt from all debts provable 
in bankruptcy and a promise to pay a debt barred by an order of 
discharge without fresh consideration is nudum pactum — Halsbury 
Vol II p 26^ Applying this principle it was held in Kathayan 
C/ietiiar V Goimdasunmi Chcuiar 35 M L W 449 1932 A I R (M ) 
416 that a creditor could not enforce a debt against a debtor In 
curred after the order of dischaoje m consideration of a debt In 
curred before the date of the presentation of the petition in insol 
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\cnc\ bv reason of the prior debt bcinfi nutomaticilI> Jiscinri^cd 
on the di«charBc of the jn<oUcnt under sec 44 (2) and hence there 
was no consideration for the debt incurred after di^charpc A 
fresh aRreement b\ a di«charced insolvent, after discharge promi 
sinR to pav debts contracted before insolvency, in order to be enfor 
ceablc must be ba«ed on fresh consideration which must be real 
Mere assistance in the nature of supply inR meals and tr>inR to 
procure emplovment without anv thought of consideration at all, arc 
not such factor as to make the consideration real Where a debt 
related to a /umdi Riven by the plaintiff as security, to a Bank for 
a loan taken by the defendant and on a suit being brouRht by the 
Bank, the plaintiff hod undertaken to liquidate the debt by a 
series of instalments which had not vet been completed, but the 
plaintiff had not proved the liability in the insolvency proceedings, 
it was held (m an action brought against the defendant after his dis- 
charge) that the plaintiff's claim based on a revival of the old 
gurantee by the promissory note was unenforceable inasmuch as 
the order for discharge of the defendant was a bar to any fresh 
suit Sudhensu Mo/uin Bugclu v Kfuiufi Chundcr Das Gtijiw 
39 C W N 563 It is a general rule that a discharge, whether 
absolute or conditional puts an end to all debts provable in bank* 
ruptcy An order or certificate of discharge was held to be a 
good oefence m an action for a debt provable m bankruptcy or 
liquidation though the debtor made a subsequent promise to pay 
the debt from which he was so discharged Hecttfier v Webb, (1876) 
2CPD 1, and though the creditor knew nothing of the bank* 
ruptcy or liquidation, Elmslicv Come, (1879)4 QBD 395 The I 
rule of law enacted by sec 44 (2) tit , that an order of discharge / 
shall release the insolvent from all debts provable under the Act [ 
is not qualified by any rule that the creditor should have notice of'| 
the proceedings The rule is based on a policy of law and not on 
any rule of constructive notice "Where no question of fraud is 
involved the fact that a creditor had no notice of the msohency pro 
ceedmgs does not prevent the operation of sec 44 (2) as against 
him and the order of discharge releases the insolvent from the 
debt provable under the Act which was due to the creditor, 
fCundan Ul v hJaihu, 55 All 636 1932 ALJ 1340 146 I C 

765 1933 A 1 R (All ) 600 

In this connectioh the difference in effect of the order of dis 
charge between the present Act and CPC 1882, should be noted 
In Haraprijia Deii v Shama Charan, 16 Cal 592 it was observed 
‘ We think it is necessary for us to notice what does appear at first 
sight to be somewhat anomalous m the provisions of sec 352 As 
the learned pleader points out, although an insolvent may come 
into Court seeking to be released from his debts and although the 
object of those proceedings is to release him from those debts, if a 
creditor does not come m and prove his debts, this would prev an 
insolvent acquiring the relief that the Code contemplates 
30 
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This IS unfortunate” The discharge of the insolvent did not 
operate as a discharge of the debts under sec 357 of the CPC 
whereas under sec 45 (2) of Act 111 of 1907, [now sec 44 (2)] an 
order of discharge shall release the insolvent from all debts pro- 
vable under the Act, whether the creditors choose to come m and 
prove their debts or not Sec 45 (Z), Inow sec 44 (2)J, gives a 
release to the insolvent at the time of his discharge from debts en 
tered in the schedule l^atcsa Chetnar \ Annamalai Chettiar, 73 Ind 
Cas 213 1923 A I R (Mad ) 487 


The effect of an order under section 44 (2) discharging an insol- 
vent IS to release him from all debts protabL under the Act 
except those mentioned in section 44 (1) even if the creditor deli- 
berately chooses not to prove his debts in insolvency proceedings, 
Ram Rao V Wajudeo 110 I C 893 (1928) AIR (N) 336 A debt 
contracted after the presentation of the petition in insolvency but 
before the order of adjudication is provable in insolvency under 
sec 34(2) No suit to recover the debt can therefore, lie before 
the discharge of the insolvent without leave obtained under sec 28 
(2) After discharge such a suit is barred under sec 44 of the Act 
Jamshedji v Peston/i, 34 Bom L R 980 In order that a particular 
debt contracted after the order of adjudication may be a debt pro' 
vable in ' ' ■* .t j u. i j i d at the 

date of I reto, it 

should adjudi 

cation , ! AIR 

(All ) 104 For what are ‘protable debts' vide notej under sec 34 


Discharge of a firm releases all debts 

Where after a decree was passed against a firm the firm was 
adjudicated insolvent and subsequently discharged, the decree can- 
not be executed against an individual partner The creditor cannot 
indent on the firm’s name for fixing the liability on the partner and 
at the same time ignore it when the protection covered by the order 
of discharge is invoked, Ashxji Dhtraji Bros v Sunni ImI 9 Mys L J 
222 A partnership has in, law no corporate personal existence dis 
tincc from that of its individual partners and an order passed m the 
insolvency proceedings against the firm is an order passed against 
each individual partner m that firm So if a firm is adjudicated 
both the joint and separate creditors should prove their claims If 
the insolvent firm is subsequently discharged, a partner of that 
firm IS not liable for a separate debt incurred prior to the adjudi 
cation of the firm Heerji Jivraj v Firm of Valabram Mulji, 25 S L R 
422 136 I C 815 1932 AIR(S)39 

Discharge does not extinguish debt. 

The effect of s 44 (2) is not to extinguish altogether the claims 
of the creditors whose claims are provable under the Act, but to 



b.44(2)) DISCHARGE DOES NOT DIVEST PROPERTY 467 


limit their remedy for the purpose of reilistnK the same from the 
assets \c<ted in the Court or receiver nccordinp to the provisions of 
s 28 of the Act Aryun Dus \ Marchia Tclint 1936 AIR (C ) 434 
Though an order of discharge releases the bankrupt from certain 
debts prov able in bankruptcy, its cffccc is not to destroy the debt 
as though It had never been If a creditor can otherwise realise 
his debts there is nothing in the Insolvency law which precludes 
him from doing so as the debt is not extinguished In Ha)i AWtd 
Kuthus Sahib V Inaiathulla Sahib, 1937 M W N 279 170 I C 851 

1937 A I R (M ) 727 certain property was attached in a suit before 
judgment The wife of the judgment debtor preferred a claim to the 
property but it was disallowed The judgment debtor was ad 
judged insolvent after the decree and then an order of di«charge 
w as also passed The Official Receiver did not take possession of 
the property attached nor any proceedings m respect thereof In a 
suit between the judgment debtor and his wife to which the decree' 
holder was not a party, It was decided that the property belonged 
to the wife After the death of the wife the judgment debtor ob- 
tained the property as her heir An application was made by the 
decree holder to execute the decree by attachment and sale of that 
property It was held that decree debt was not extinguished by the 
insolvency of the judgment debtor The judgment debtor must be 
deemed to have taken the property after the death of his wife sub- 
ject to the result of adjudication against her, and the property vva» 
therefore liable to attachment and sale in execution of the decree 
Discharge does not divest property. 

If the property of the debtor at the time of the adjudication 
was his property or if it had come into the hands of the 
Official Receiver for realisation then after discharge, it could no 
longer have been open to a creditor to pursue his claim against the 
debtor or his property But when the property was already 
attached before adjudication and was subsequently transferred by the 
debtor, such transfer being contrary to the provisions of s 64 of the 
Civil P Code was not void absolutely but only as against all claims 
enforceable under the attachment The transferee does not stand m 
the better position by reason of his transferer s subsequent discharge 
by the insolvency Court or that the transferer’s discharge operates 
ro relieve rbe property in the bands of the transferee from sub- 
jections to the claims under attachments Doraisami Pilfai v 
Arumuga Naicicer, 42 L W 834 69ML3 799 1935 MWN 1328 

The discharge of the insolvent cannot possibly mean the dives 
ting of the Official Receiver It cannot be said that the Insolvency 
Court becomes /unettts o^cio a soon as the insolvent is discharged 
for It IS not necessary for the Court to wait until all the assets of 
the insolvent have been realised and distributed among the credi 
tors in order to discharge the insolvent The proceedings in 
V ency can undoubtedly go on in respect of the property m the ’ 
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of the Official Receiver inspire of the order of discharge Mahange 
Liif V Firm Sumy PrasflJ CfuinJu Lnl, 1938 A L ] 1151 1939 A I R 

(All) 114 

Discharge does not affect secured creditors 
An order of discharge does not affect the rights of a secured 
creditor against the insolvent, STiJhnr Narayin v Anna Ram, 7 Bom 
455 But when a creditor holding a mortgage decree ogainsc the 
msoK ent, realises his security before the order of discharge is passed, 
but does not value his security and prove the balance personally 
due from the insolv ent, the order of discharge releases the in«olv ent 
from personal liability under the mortgage as it is a debt provable 
under the Act and the creditor cannot subsequently claim a personal 
decree for the balance against the insolvent HatL/iS/iahv Md 
Htissatna Jan, 1933 AIR {L ) 217 

Sub section (3) ; Discharge of a debtor does not release a 
CO debtor. 

Although a co-partner with the insolvent is not discharged from 
Iiabilitv by an order of discharge m respect of the insolvent, the 
insolv ent is released from liability both tn re>pect of the separate debts 
and partnership debts included m the schedule Etparte Mound, I6 
Eqi 615 A certificate of discharge granted to one of several joint 
grantors of an annuity discharges the bankrupt and not the others, 
Buxton \ Nichol 4 Taunt 90 A surety who is compelled to pay the 
creditors after the discharge of the debtor m msolv ency proceedings 
is not entitled to recover the amount paid by him from the debtor 
inasmuch as a surety has a nghi of proof in respect of contingent 
liability as a surety and a discharge releases the debtor from all debt 
provable under the Insolvency Act Cangadhar \ kan)mi 26 A L.J 
425 109 1 C 421 (1928) A I R (A ) 306. following In Re Blackpool 
Motor Car Co , (1901) 1 Ch 77 The discharge of an msolv ent does 
not release his surety from liability to be proceeded against m 
execution of decree passed jointly against him and the msolv ent 
Nazitkrao V Jamantros, 18 NLJ 145 

Effect of discharge outside India. 

An order of discharge does not operate outside British India 
«o as to prevent recovery of the debt there out of the property there 
which has not been taken by the Receiver, Lalcfiirnm fCeialram v 
Punomchand, 45 Bom 550 Where a discharge had been granted 
to an insolvent in a foreign country which evringmshes n debt, it 
forms a good answer to an action m England brought m respect 
of a debt which was contracted in the country where the discharge 
was granted. Potter V Broun, 5 East, 124 But it is otherwise if the 
debt was one contracted m England Bartley \ Hodges. 1 East 6 
But where a discharge had been obtained in England, it forms a 
good answer to an action brought m Courts subject to English 
jurisdiction in respect of a debt contracted in any part of the world, 
Armani v Castrujiie, 13 M & W 447 
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Administration of Property. 

This chapter deals with the administration of the property of the 
insoKcnt either by the Court or through the Recencr appointed bv 
the Court Under sec 20 the Court when making an order ad 
muting the petition ma>, and when the debtor is the applicant shall, 
appoint an interim Receu er of the property of the debtor or any part 
thereof and may direct him to take immediate possession thereof 
or any part thereof And under sec 28 on the making of an order 
of adjudication the whole of the property vests m the Court or in 
the Receiver appointed by the Court to be divisible amongst the 
creditors and the insolvent shall aid to the utmost of his power m 
the realisation of his property and distribution of the proceeds 
amongst the creditors The provisions under this chapter are chiefly 
concerned with (1) proof of debts, secs 45 50, (2) effect of insolvency 
on antecedent transactions, secs 51-55, and (3) the realisation and 
distribution of the property of the msoKent, secs 56 67 

MetKod of proof of debts 

45 A creditor may prove for a debt not payable 
when the debtor is adjudged an insolvent 
furure*ume ** ** * payable presently, and may re- 

ceive dividends equally with the other 
creditors deducting thereform only a rebate of interest at 
the rate of six per centum per annum computed from the 
declaration of a dividend to the time when the debt would 
have become payable, according to the terms on which it 
was contracted 


Review. 

This IS section 29 of Act III of 1907 and corresponds to Rule 24 
Seb II of the Presidency Towns Insolvency Act, 1909 and is based 
on Rule 21 (now 22) of Schedule 11 of the Bankruptcy Act, 1883 (now 
1914) The^ enactment of this section m Act 111 of 1907 was thus 
explained in*^the Notes on Clauses to that Act “It may be doubted 
whether claims payable at a future time is a debt for the purpose of 
rateable distribution Rule 21 of the Second Schedule of the 
Statute of 1883 has accordingly been adopted so as to include sue 
claims " 
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Proof of debts payable m future. 

Under section 34 (2) all debts and liabilities, present or future, 
certain or contingent, to which the debtor is subject when he is 
adjudged insolvent or to which he may become subject before his 
discharge by reason of any obligation incurred before the date of 
such adjudication shall be deemed debts provable under this Act 
The effect of section 30 and Rule 22 of Schedule II of the Ban- 
kruptcy Act, 1914, [corresponding to sections 34 (2) 45 of this 

Act] IS that when a debt is by contract payable at a future date, with 
interest in the meantime, and the bankruptcy ensues before the time 
’ ^ *st accruing 

the pnnci 

1 deduct the 

rebate from the dividend upon it , and then to \ alue the liability 
to pay interest and prove for that value the dividend on which does 
not fall within the section so as to be liable to rebate If the rate 
of interest contracted for is six per cent the principal sum should 
be proved as a present debt and no rebate deducted from the di 
vidend Re Broun and Wmgrote, (1891) 2 QB 574 

For proof of debts already due mth interest, vide sec 48 and 
notes thereunder, infra 

46. Where there have been mutual dealings between 
. an insolvent and a creditor proving or 
claiming to prove a debt under this Act, 
an account shall be taken of what is due 
from the one party to the other in respect of such mutual 
dealings, and the sum due from the one party shall be set 
off against any sum due from the other party, and the ba- 
lance of the account, and no more, shall be claimed or paid 
on either side respectively 

Review, 

This is section 31 of the Bankruptcy Act, 1914, as amended by 
the Bnnkruptcy ' ' -J— a-*- iok ....j '■'"•responds to sec 30 

of Act III of 19C ns Insolvency Act, 

III of 1909 and < 

Mutual dealings. 

If a creditor who prov es himself indebted to the bankrupt, it 
would be unfair to make him pay his debt in full and allow him 
only a dividend on the debt due to him Where there have been 
mutual credits debts or other dealings between the bankrupt and 
another person then on the trustee demanding payment of any sum 
due to the bankrupt, the other person is entitled to set off any sum 
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ihatim> be owed to him bv the bankrupt Of course i person is 
not entitled to «et off as -iRainst the trustee in bankruptcy a debt 
that IS not bindinp on the trustee such as debt which he allowed 
the bankrupt to contract with notice at the time of an atatlablc act 
of bankruptcy (sec 31 Bankruptcy Act 1914) A mutual credit 
means reciprocal demands which must naturally terminate in a debt 
There IS no debt due by a drawer of a bill of exchanse until dis 
honour Millers The Ntitional Bank o/ India 19 Cal 146 When 
there are mutual dealings between an msohent and a creditor 
an account has to be taken of what is due from the one to the other 
m respect of such mutual dealings although the debts may be 
unconnected with such other and the balance of the account and 
no more has to be paid The law is not that the receiver in 
insolvency can recover the full amount due to the insolvent 
leaving the creditor to take a pro rata dividend only The above 
principle of sec 46 of the Provincial Insolvency Act and sec 47 of 
the Presidency Towns Insolvency Act applies to companies in liqui 
dation by virtue of sec 229 of the Indian Companies Act the only 
exception being the case of a contributory who cannot set off the 
J*''d that may come to him afterwards 
r 19 of the Civil Procedure Code an 
claim to set off and even m cases 
which do not come strictly within the rule it can do so on general 
principles and in exercise of an inherent power Krishna Chandra 
BhoMinick V Pahna Dhanahhandar Co Ltd 39 CWN 106 60 
CL] 281 

Long before the making of statutory provisions on the subject it 
w as the practice m bankruptcy where there was a debtor and ere 
ditor account between the bankrupt and another person to take the 
account between them and to adjust the balance provided that the 
debts were connected with each other The statutory provisions 
on the subject extended the same rule to cases where the debts were 
unconnected with each other This statutory extension is that 
where there are mutual dealings between an insolvent and a creditor 
an account has to be taken of what is due from the one to the other 
in respect of such mutual dealings and the balance of the account 
and no more is to be paid by the one to the other These provi 
sions are based on manifest justice otherwise the receiver in msol 
vency would be able to recover the full amount due to the insolvent 
leaving the other person to take pro rata dividend only Sections 46 
of the Provincial Insolvency Act and 47 of the Presidency Tow ns 
Insolvency Act deal with this matter m the way indicated above 
The term mutual dealings has been given by the decisions a v cry 
extended meaning It includes not only the case where a person 
owes a debt for the insolvent but also where there is a claim for un 
liquidated damages Damages for breach of covenant can be set 
off under the said provisions against a claim for rent and in the law 
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reports diverse other cases can be found, Krishna Chandra Dhoumick 
V Pabna Dhanabhandar Co Ltd 39C\VN 106 60 CLJ 281 

The mutual dealings must be between the same parties So a 
joint debt cannot be set off against a separate debt nor a separate 
debt can be set off against joint debt. Bishop v Church 3 Atk 691 
The right of set off will be found to exist not only in cases of 
mutual debts and credits but also uhere the cross demands arise out 
of one and the same transaction or are so connected in their nature 
and circumstances as to make it inequitable that the plaintiff should 
recover and the defendant be driven to a cross suit, Stephen Clerk v 
Rtitfinnveiio Chett^, 2 M H C R 296 The object of a set off is not 
merely to avoid cross actions but to do substantial justice and pre- 
vent the great injustice which would arise if a person who is insol- 
vent’s creditor on one account and his debtor on another is com- 
pelled to pay the entire amount due by him, receiving only a dm- 
dend on the amount due to him, Set/i Rudhafeisscn v FirmofGanea 
mm Radha, 95 P L R 1914 23 Ind Cas 927 

Mutual credits that may be set off include credits that have a 
natural tendency to terminate m debts, and not merely credits which 
must necessarily terminate m debts So claims m respect of bills and 
notes discounted for the insoUent before msoK ency but dishonoured 
by the makers after insolvency may be set off In the matter of Can 
thorn, 33 Mad 53 S ' / 

33 Mad 467 7 M I 

of mutual dealings 

AIR (S)153 A person had a personal account with a bank on 
which he had withdrawn He was also interested m another account 
which was m the name of the firm of which he was a partner and 
which he alone operated on This latter account was in credit 
The liquidators of the bank sued the person for the amount due 
under his personal account " 

tiff s claim the amount due tc 
m the firm’s name on which 

that sec 229 of the Indian Companies Act made the provisions of 

the dealings m question 
ling of sec 46 and set off 
V Mohan Lai, 8 L 105 

The words “mutual dealings” referred to in the section refer to 
mutual dealings at the time of the insolvency, and cannot refer to 
a purchase by one of the debtors of a claim against the insolvent 
long -ifter the insolvency Reference may be made in this connec- 
tion to the case of Dickson v Eians, (1794) 3 R R 19 Lord Kenyon 
in the course of his judgment made the following observations 
“But It would be most unjust indeed if one person who happens to 
be indebted to another at the time of the bankruptcy of the latter, 
were permitted by any intngue between himself and a third person 
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<0 to change his own situation as to diminish or totally destroy the 
debt due to the bankrupt bv an act ex post facto Incases of this 
sort the question must be considered m the same manner as if it had 
an«en at the time of bankruptcy and cannot be \aried by any 
change of situation of one of the parties” Mu Ydit T/ic O^ciul 
Assignee, 9 Rang 373 

joint'debt. 

A joint debt cannot be set-ofF against a separate debt under the 
Pro\incial InsoKency Act Thus where A &. B are sued by a bank 
on joint promis'orv note, B cannot set-off against the bank’s claim 
on the note, an amount admittedly due to him from the bank on 
his deposit account, since the dealings on the deposit account and 
on the promissory note are of a different character and do not come 
within the term “mutual dealings,” Tsimbak Gangadhar v, Rum 
chandra, 23 Bom L R 537 63 Ind Cas 906 

Elements of set-off. 

It should be noted that to constitute a case of set-off the amounts 
recoverable by each against the other must (I) be ascertained, (2) be 
legally recoverable and (3) be between parties of the same character, 
(Or VIII, r 6, CPC), Ascermined sum does not mean a sum ad- 
Tnittcd but a sum the amount of which is known, Eduard v Ramdin, 
14CWN 170 The word ascertained sum used m Or VIII CPC, 
IS used to exclude such items as unliquidated damages and mesne 
profits the amounts of which are not ascertainable until the Court 
determines them Where a defendant says that there were definite 
sums of debit and credit between the parties and that on the date 
of the suit a definite known balance, the amount of which is given 
m the written statement was due to the defendant from the plnm- 
tiff, the sum so claimed is an ascertained sum for w hich a set off is 
allowed, Har Prosad V Ram Stianip, 82 Ind Cas 340 

The defendant opened a speculative account with a firm of 
stock-brokers and deposited with them as security for any debit 
balance which might from time to time be owing by him on that 
account, the indicia of title to vanous bonds and shares including 
certain rubber-shares In 1920 the firm sold the rubber shares 
without the knowledge or authority of the defendant who was kept 
in Ignorance of the sale till after the bankruptcy of the firm On 
l6th February, 1922 a receiving order was made against the firm 
and they were adjudicated bankrupt In February, 1923, the trustee 
in bankruptcy of the firm rendered the defendant a final account, 
which after giving credit to the defendant for the proceeds of the 
sale of the shares showed a balance due from the defendant In an 
action to recover that balance the trustee claimed that the rights of 
the parties ought to be adjusted under the mutual credits clause . 
the Bankruptcy Act, 1914, as at the date of the receivine , ’* 
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Lawrence ] , m ordering the account to be taken, directed that the 
value of the share«, to be ascertained when the account was certified 
(that being the date when the shares ought to have been returned 
to the defendant), should be set oflF against the claim of the trustee 
It w as held in appeal, that the brokers could not have maintained 
an action for their debt if they were not in a position to hand 
over the shares against pa>ment, and that the trustee in bankruptcy 
had no higher right , that no question of set off arose under the 
mutual credits clause of the Bankruptcy Act 1914 the right of the 
defendant being to a return of the shares in specie Tncstec of the 
Property of Elhs & Company \ Dixon Johnson (1925) AC 4S9 


Right to set off 


In Baker \ Lloyds Bank Ld (1920) LB 2 KB 322 defendants 
acted as bankers of a firm up to February 3 1914 when the firm 
being insolvent by deed assigned all their properties to the plaintiff 
as trustee for their creditors The deed provided that payments to 
the creditors should be made upon the basis of a bankruptcy distn 
button of the property and that the secured creditors should have 
the same rights as under a bankruptcy At the date of the deed the 
firm had £2 943 to the credit of their current account in the defen 
dant bank, and the bank held certain shares as security for an ad 
vance to the firm These shares were subsequently sold by the bank 
who realised £812 in excess of the amount of the advance to the 
firm Before February 3,1914 the firm had discounted with the 
bank a number of bills of exchange which matured after that date 
and in respect thereof the firm became debtors of the bank to the 
amount of £1,941 In an action by the plamtiff as trustee under 
the deed to recov er from the bank the two sums of £2 934 and £812 
the bank claimed a hen on those sums and also to set off a sufficient 
portion of £I 941 against those sums It was held that the bank’s 
claim was right on both points 


An executing Court can entertain a claim to set off In execu 
non of a decree for costs obtained by a decree holder m the PruT 
Council the judgment debtor is entitled to claim a deduction of the 
sum of money prev lously recov ercd by ♦he decree holder on 
account of the decree for costs awarded by the subordinate judge 
which decree was ultimately reversed by the Pnv^ Council The 
fact that m the meantime the decree holder company went into 
hauidadon will not affect the claim of the parties, Krishna Chandra 
Bhotimickv Pabna Dhanabhandar Co Ltd, 60 CL J 281 39 C\VN 


106 

Palmer & Co , borrowed a large amount as a collateral security 
accompanied with a written agreement authorising the bank m 
default of payment of the loan by a given day to sell the Company s 
papers for the re imbursement of the bank rendenng to Palmer 
Co any surplus Before default Palmer & Co uas declared 
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tnsohent At the time of the adjudication the bank u ns also the 
holder of 2 Promissory Notes of Palmer &. Co, which they hnd 
discounted for them before the transnction of the loan The time 
for repayment of the loan havinj* expired, the bank sold the 
Company’s papers nnd after satisfying the principal and interest due 
on the loan, there was a considerable surplus In an action by the 
Official Assignee of Palmer Co , to recover the amount of the 
surplus. It was held that the bank could not set-off the amount of 
the promissory notes as “the deposit of Palmer &. Co , did not 
amount to a credit pi\en, and Palmer Co, giving the bank n 
pow er to possess Itself the surplus after repaying its ow n debt when 
the debt shall become due cannot be said to be giving a credit to 
the bank James Young & Ors \ Bunk of Bengal, 1 M I A 87 

The abo\ e case w as distinguished in Ahagir v Currie, (1844) 12 
M &. M 731 and also in Naoro/i \ Chartered Bank of India, (1868) 
LR 3 Ch Prac 444 on tv%o grounds, (1) that in 1 M I A 87 the 
deposit was not simply a delivery of security for the purpose of 
receiving the money but a deposit of the security with power of sale 
and (2) that though there was n power to sell and to pay over the 
surplus It was only m prejcnti a bailment This case was distin- 
guished also in Miller \ , Beer 6CLR 294 on the ground that each 
party there actually owed a debt to the other though the exact 
amount of one debt was in dispute, whereas m 1 M I A 87, there 
was a deposit of Government Securities by one party for a specific 
purpose and that there was no mutual credit and no mutual debt 
The leading case of Rose v Hart, 2 Smiths Leading Cases, 9th Ed, 
324, shows that the credit must m its nature terminate in a debt 
or as Byles J , puts it in Naoroji v Chartered Bank supra “mutual 
credit means simply reciprocal demands which must naturally ter 
minate in a debt " See also cases under Or VllI r 6 &. Or XXI, 
r 8 of the CPC 

Due. 

The word “due" as used in sec 46 means ‘legally recoverable" 
and not debts which have become lime barred The Official Recei 
ver has no right to set off against the creditor s claim a time barred 
claim against the creditor T V Gopalaknihna Ayyar \ Offcial 
Recener, 1930 M W N 837 1930 AIR (M ) 998 

Costs ordered to be paid by a petitioning creditor to a debtor 
when an adjudication in bankruptcy is set aside cannot be set off 
to the prejudice of the solicitor’s hen against the debts due to the 
petitioning creditor by the debtor. In re Bhrnhim Ahmed 32 Bom 
LR 1076 128 I C 24 1930 A I R (B ) 516 
Account. 

Where there are mutual dealings betv\een an insolvent and a 
creditor, an account has to be taken of what is due from the or 



476 


THE PROVINCIAL INSOLVENCY ACT [S.47(l) 


to the other in respect of such dealings and the balance of the 
account and no ■ - i-, - j i- *.i- _ --j the other, Krishna 
Chandra Bhoumu Ld 60CLJ 281 

The Act IS silen shall be taken of 

what IS due from one party to the other Accounts have to be 
taken till the date of the order of adjudication, Expane Barrel, 

34 LI 41 


47 . 

Secured 


(i) Where a secured creditor realises his security, 
reditors pTovc fot the balance due to 

re I ors. after deducting the net amount 

realised 


(2) Where a secured creditor relinquishes his security 
for the general benefit of the creditors, he may prove for 
his whole debt 

(3) Where a secured creditor does not either realise 
or relinquish his security he shall, before being entitled 
to have his debt entered m the schedule, state in his proof 
the particulars of the security, and the value at which 
he assesses it, and shall be entitled to receive a dividend 
only in respect of the balance due to him after deducting 
the value so assessed 

(4) Where a security is so valued, the Court may at 
any time before realisation redeem it on payment to the 
creditor of the assessed value 

(5) Where a creditor, after having valued his security, 
subsequently realises it, the net amount realised shall be 
substituted for the amount of any valuation previously 
made by the creditor, and shall be treated in all respects 
as an amended valuation made by the creditor 

(6) Where a secured creditor does not comply with 
the provisions of this section, he shall be excluded from 
all share in any dividend 


Review. 

This IS section 31 of Act III of 1907 and corresponds to Schedule 
II Rules 9 11, 15 of the Presidency Towns Insolvency Act 1909 
and Rules 10 18 of the Second Schedule of the Bankruptcy Act, 
1914 as amended by the Bankruptcy (Amendment) Act, 1926 
Sub section (1) , Secured creditor. 

Under section 2 (e) a secured creditor means a person holding a 
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mortRaRe, charpe or hen on the property of the debtor or any part 
thereof as a security for a debt due to him from the debtor (sec 
167, Bankruptcy Act) It is well-established that a secured creditor 
stands on a different footinR from that whicn is ordinarily occupied 
by unsecured creditors He is in the position of a person benefici- 
ally entitled for the time being to an interest in bankrupt’s property 
To the extent of the security, the bankrupt, as already pointed out 
[iidesec 28(6)], is m control of the propertv, tf m control at all, 
as m a sense, a trustee for the secur^ creditor, and the property 
does not pass to the Receiver because not divisible among the 
creditors If the bankrupt has no beneficial interest in the property 
which he holds and no rights oxer it exerciseable on his own behalf. 
It IS obxious that it is not really hts property at all, and no possible 
benefit could accrue to the creditors from us v esting m the trustee, 
Richardson, In re, (1911) 2KB 705 

The following are some of the instances of secured creditors — 
Mortgagee — A mortgagee of the property of the insolvent ts not 
a person proving m the bankrupt’s estate , he is a secured creditor 
and IS entitled out of the sale of the mortgaged property to be paid 
his principal and interest at the contractual rate up to the date of 
payment and costs, Jugal Ktshore v Bankim Chandrai, 41 All 481 
17 A L] 480 51 Ind Cas 192 The owner of a printing and 

publishing business who owed to a bank entered into an agreement 
with the bank to the effect that all books then in stock and all 
books to be published thereafter were to be made over to the bank 
and that a commission at a certain rate was to be allowed to the 
bank on the sale of the books, and the sale proceeds were to be 
credited to the debtor’s loan account It was held that the bank 
was entitled to rank as a secured creditor of the owner of the 
printing and publishing business on the insolvency of the business, 
Allahabad Trading and Banking Corporauon v Ghidam Muhammad, 
37 AU 383 

Monej decree holder — In Pwrjhottitm Das x E B Daiid, 15 ALJ 
893 30 Ind Cas 779, it xxas held that a decree holder xvas a 
secured creditor, the money set apart for him as a condition 
precedent for the setting aside of an expane decree being a security 
to him which he might draxx and appropriate to his own use 
“Attachment before judgment of a debtor's property at the instance 
of a creditor of his, prior to hts adjudication as an insolvent, does 
not confer any right of property on the attaching creditor as against 
the Receiver in bankruptcy, inasmuch as the attachment does not 
constitute the former a secured creditor , nor does it give him any 
charge or hen over the attached property This principle, however, 
does not apply to the case of a creditor m whose favour an i ' 
has been made by a Court directing the debtor to bring 
deposit with a specified persona certain sum of mone>, ' 
to be kept as abiding the result of a creditor’s suit or as 
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for him and the insolvency Receiver gets no priority over the 
creditor in respect of such amount of deposit Gotiranga Behan 
Basa' '' J y. tr> 58CLJ 222 37 C\VN475 

145 BansiJfll v FCflsfiinatfi 29 N L R 

303 229 

Unpaid lencior — An unpaid vendor of immovable property 
has only an equitable right under section 55 (4) (b) of the Transfer 
of Property Act to recover the purchase money from the property 
that he has sold and does not obtain the status of a secured credi 
tor of the vendee until his right IS declared by a decree of Court 
Moksfiagunam Sufaramania v S B Ramkrishna 70 Ind Cas 357 

Equitable assignee — ^A person who was carrying on business in 
the sale of goods wanted money for that purpose and he entered 
into agreement with another that the latter was to adv ance moneys 
for the purchase of goods and as and when the goods were sold 
the realisations were to be paid to the creditor s account m his bank 
The debtor became an insolvent It was held that the agreement 
did not create any right of property in either the goods or the 
proceeds of the sale of the goods amounting to an equitable assign 
ment such as would be binding on the trustee m bankruptcy 
Palmer V Carey 95LJPC 145 (1926) AC 703 

Rent decree holder — A decree for arrears of rent of an under 
tenure was obtained against a tenant who became insolvent and 
his tenure became vested m the Official Assignee An application 
was made under the Rent law for an order that the tenure should 
be sold for its own arrears The Official Assignee objected and 
contended that the decree holder s only remedy was to prove in 
the insolvency for the amount of his debt It was held that whether 
the arrears or rent became due before or after the insolvency of 
the judgment debtor the decree holder was entitled to sell the tenure 
in execution of his decree Chundra Naram Smgh v Kishen Chand 
Golicho 9 Cal 855 This very point was raised m the Madras High 
Court in the case of Chmna Subbaraya v Kandasiami Reddi, 1 Mad 
59 in which it was held that the interest of the patta holder is 
one dependent upon his payment of rent and if be does not pay 
his right to do it ceases and becomes saleable for the arrears By 
virtue of the provisions contained in sec 101 of the Oudh Rent 
Act a landlord is a secured creditor of his rent and when the 
tenant becomes insolvent the landlord is entitled to be paid the 
rent due to him out of the proceeds of the sale of crops before 
distribution is made amongst the creditors Bisbambhar Nath v 
Rttkhfl 81 Ind Cas 647 

For other instances of secured creditor vide notes under secs 2 (e) 
and 28 (6) 

Rights of a secured creditor 

TKercis a disnnction m the Act between a creditor and a 
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secured creditor A secured creditor ts not a creditor m the sense 
in which the uord IS used m the Provincial Insolvency Act He 
has his remedy independently of the Insolvency Court to realise 
his security He can come m the insolvency proceedings as an 
unsecured creditor on relinquishment of his security or by deducting 
the value of his security [ tide sec 9, sub-sec (2)] In order to be 
entitled to participate m the benefits of the insolvency proceedings 
he has to comply with the requirements of section 47 Speaking 
broadly, a secured creditor may do one of the three things he may 
enforce hts security and prove for the balance that may be due to 
him , or he may relinquish his security for the general body of 
creditors and prove for the whole debt that may be due to him, 
or he may value his secunty and receive a dividend for the balance 
that may be due to him subject to the right of the Court to redeem 
the security He may also ignore the Insolvency Court altogether 
in which case he must be content with his security and will be 
debarred from claiming any dividend if his security should prove 
insufficient Sant Prasad Smgfi v Sfieo Diit Smg 2 Patna 724 A 
secured creditor may adopt one of three alternatives He can 
prove for the whole debt and abandon his security or he may 
value his security and prove for the balance or he may ignore the 
insolvency proceedings altogether and rely on his security, The 
Union Bank o/ Bi/apwr V B/iimrao Sfinnivasrao 31 Bom LR 463 
119 I C 189 (1929) AIR (B)258 Generally a secured creditor 
stands outside the bankruptcy, W/iitc v Simmons, (1871)6 Ch 555 
He may rely upon his security and need not prove for the whole 
debt A secured creditor who comes in under the insolvency has 
only three courses open to him vit, (1) that he may realise the 
sccunty and then prove for the balance, (2) he may surrender the 
security and prove for the whole debt and (3) he may state the 
whole valuation at which he has assessed the security and then 
prove for the balance after deducting the assessed value Rajendra 
Chandra Sarkar v Bipm Chandra Shah Bhoumick 37 C W N. 973 
1934 AIR (Cal ) 64 A secured creditor decree holder cannot at 
the same time proceed with the decree under the mortgage and 
also arrange to get the property sold by arrangement with the 
Official Receiver The only courses open to him are those under 
sec 47, Haveli Shah V Mt Zorahjan 133 1C 876 1932 AIR (L) 
84 Sec 47 does not empower the mortgagee to authorize the 
Official Receiver to self property not vested in him Kahiman v 
Nagar Mai 1933 A I R (Lah ) 1010 

Secured creditor's right to realise security 
To realise security means to put the property to sale and to 
appropriate the sale proceeds towards the payment of his principal 
with the interest and costs. Jugal Kishore v Bankim Chandra, 41 A" 
481 17ALJ 480 51 Ind Cas 192 Sec 28, cl (6) which, 

applicable only to the mofussil cannot be said to refer to the ’ 
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of a mortgagee to effect private sale of the property The word 
“realise” must be understood in the ordinary sense of a secured 
creditor realising his secunty by a suit The right of a secured 
creditor to institute a suit or to proceed with the suit already com 
menced is not taken away by section 28 by reason of the adjudication 
of the mortgagor as an insolvent The terms of section 28 (6) arc 
quite general and there is no reason to conclude that the section 
as a whole was intended to deprive a secured creditor from 
enforcing his secunty The general policv of the Act does not deal 
with the secured creditor He may or may not choose to come 
on the schedule of creditors He has the option of coming in or 
enforcing his secunty, and the Receiver is bound to discharge a 
bona /ide mortgage debt even when the mortgagee has not come 
on to the schedule, Oj^cial Receiier Coimbatore v Palanisuami Chetry 
88 1 C 934 (1925) AIR (M ) 1051 The position of a secured 
creditor is dealt with in sec 28 (6) and 47 Sec 28 (6) is very 
emphatic m providing that the provisions of the Provincial Insol 
vency Act should not m the least touch a secured creditor who is 
entitled to deal with his security m any way he chooses unhampered 
by the provisions of the Provincial Insolvency Act subject to sub- 
section 3 of sec 23 ‘ As has been laid down in sec 28 (6), a secured 
creditor’s remedy against the estate of an insolvent is not affected 
m any way by the insolvency proceedings He has the absolute 
right of realising his secunty i e he may realise his dues from the 
Insolvency Court or he may enforce his mortgage charge or lien 
by foreclosure or otherwise without the leave of the Insolvency 
Court,’ Badri Das v Cbec^ 45 Ind Cas 918 
Proof for the balance 

Under sec 47 a secured creditor who realises his security may 
prove for the balance due to him after deducting the net amount 
realised A decree under Or XXXIV, r 6 C P C does not create 
a debt but merely authorises the decree holder to realise it by means 
of execution in the ordinary way The absence of such a decree 
therefore does not m law debar a creditor from proving his debt 
m insolvency proceedings All that is necessary for the purpose 
of insolvency proceedings is to prove the existence of the debt 
The fact that he had got his name removed from the list of 
1 j I j _ j — 1 ro realise his security will 

rove for the balance due 
Sahu V Kushnatnasad 85 
decree directs that if the 
mortgage debt be not satisfied by the sale of the mortgaged property, 
the balance be realised from the person and property of the 
mortgagor, on the adjudication of the mortpgor the mortgagee is 
entitled to have his name entered m the schedule of creditors not 
as a secured creditor but as an unsecured creditor for the balance 
of the amount then due BaMnashi Koer v Bhabadev CKatter;i, 34 
CL] 167 
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The proof must be limited to the amount due for the principal 
and interest at the date of the recen mg order (presentation of the 
petition) after dcductini; the proceeds of the realisation, and the 
proceeds cannot be applied in pa>ment of interest subsequent to the 
recci\ inR order, althouph profits made and income rccened since, 
ma> be set off asainst such interest Qiiancnnciinc s case (1892) 1 Ch 
639 The English authorities show that although para 10, Sch II of 
the Bankruptcy Act permits a secured creditor to pro\e his balance 
after realisation as a debt in bankruptcy proceedings the case law 
does not permit him to include in the balance anv interest which 
has accrued after the commencement of the bankruptcy But in 
Indian insolvency where the Courts have to look at the terms of the 
Act Itself It must be decided whether this principle of the English 
' ' ’ ” iJi fCticr V Kalauati Kiier, 55 I A 18 

) 2, their Lordships of the Judicial 
been pointed out by this Board that 
where there is a positive enactment of the Indian Legislature, the 
proper course is to examine the language of th at statute and to ascer 
tarn its proper meaning uninfluenced by any consideration derived 
from the previous state of the law or of the English 1 iw upon which 
It may be founded ’ It is clear that if the Legislature had intended 
to apply English rules to Act V of 1920 the best course would have 
been to have inserted in sec 47 the clause but such balance shall 
not include any interest which has accrued upon the principal sum 
before the date of adjudication ns an insohent’ Further if sec 48 
had been intended to apply as a restriction on the amount of balance 
due under sec 47, it would hive been easy to draft the section to 
secure that object The restriction imposed by the English practice 
does not exist under the Provincial Insolvency Act Sec 48 has no 
application to secured creditors SliaT,n;t<iman V H Hunter 60 WN 
982 (1930) AIR (O ) 20 


Sub sec. (2) ; Proof for the whole debt on relinquishment 
of secunty. 

‘ Relinquish” means that the creditor does not elect to enforce his 
claim independently of the insolvency proceedings by sale of the 
security The relinquishment or surrender of a security by the 
creditor enures for the benefit of the creditors generally not for the 
benefit of the second mortgagee CrodenaK v Jnnson (1877) 6 Ch D 
735 There is no obligation on a secured creditor to give up the 
security before proving his clum and he might prove for the whole 
amount of the debt and retain the security In the Matter of Shih 
Chandra Mullich 8 BLR 30 The general rule in bankruptcy that, 
when a Creditor seeks to prove against his debtors estate he must 
Rive up Or value any secunty which if not retained by him, would 
go to augment that estate, pre suppo«:es that the secunty is for the 
particular debt for which he seeks to prov e and does not apply ro 
case where the secunty IS for a different debt Exparte Mu 


31 




/ 
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Lner(fOol District Banfcmg Co Ld (1924) 2 Ch D 199 Where the 
secured creditor not only his gnen proof for the whole debt 
but his actually received a dividend on the whole debt the correct 
view to take is that by his conduct the creditor must be taken to 
have relinquished his security because unless he did so he had no 
right to take the step which he did of proving and still less had he 
any tight whatever to receive the dividend which he did receive 
In the expression relinquishes hts security in sec 47 (2) the word 
relinquish is sufficient to cover an abandonment by conduct 
Union Bunk BiJapuT\ Bhtmrao ShrinitasTao 31 Bom LR 463 119 
I C 189 (l920) AIR (B ) 258 Padam Parshad v Firm Mnujr Sflin 
Ganesht Lul 38 P L R 414 164 1 C 540 1936 A I R (L ) 690 

Sub sec (3), Valuation of security and proof for the 
balance 

Under Rule 12 of the second schedule of the Bankruptcy Act 
1914 if a secured creditor does not either realise or surrender his 
Security he shall before ranking for dividend state in his proof the 
particulars of his security the date when it was given and the value 
at which he assesses It and and shall be entitled to receive a divi 
dend only in respect of the balance due to him after deducting the 
value so assessed 

Sub Sec (4) Redemption of the security 

Where any part of the insolvent s property is subject to a morf 
gige the value of the insolvent s right to redeem that property can 
only be hts assets av nhble for distribution If the Receiver sells the 
property free from the mortgige and realises the purchase money the 
whole of it IS not assets avaiHbIc for distribution but only such part 
as remains in his hand after paying off the mortgagee The dis 
charge of the insolvent did not affect the mortgage debt and the 
Receiver is bound to pay off the mortgige even when the debt has 
not been scheduled m the insolvency proceedings the position of 
the mortgagee being essentially different from that of the unsecured 
creditor Sridhar v Armaram 7 Bom 455 Sndhar v Krishnaji 12 
Bom 272 Sheoraj Smgh v Gaun Sahay 21 All 227 Mokhasunam 
\ RfunkTisKna 70 Ind Os 357 Got nda v Abdul Kidir (1923) 
air (N ) 150 But u must be norM V> c -v j t- ^ 
section must necessarily be postponed 
leged charg" is called in question Mofi 
J 32 (1923) AIR (A ) 159 see ilso 
Cal 592 Bankoj Upper Indav Adrr 
653 

It is expedient in the interest of all the creditors that the Court 
should be allowed to bring the insolvents mortgaged property to 
sale and give the mortgagee the same remedy against tl^ sale-pro 
cceds as he had against the property it«=elf Gopinath \ Guniprasad 
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52 Ind Cas 860 Onlv the propeu^ of the msolvent vests in the 
Official Receiver The Act does not empower the latter to sell 
the former’s estate free Irom encumbrances e\ en with the consent 
of the mortgaRee Such a con'cnt could not be imposed merely 
from the absence of a reply by the mortgagee to a letter of the 
Official Receiver stating that he would sell the property free from 
mortgage in case he did not reply An unsuccessful attempt of the 
mortgagee in the insolvency jurisdiction to get cancelled the sale 
held by the Official Receiv er free from encumbrance did not estop 
the mortgagee from thereafter filing a suit to enforce his mortgage, 
Kanneappa MuJaly V Ra/u Chcttiar 47 Mad 605 47 MLJ, 16 79 
Ind Cas 850 (1924) AIR (M ) 761 But where the mortgagee 
desires that the mortgaged property of the insolvent mortgagor 
should be sold free from the mortgage rights and the mortgage 
debt should be recov ered from the sale proceeds the Insolvency 
Court would be quite competent to comply with his request 
and It would be unfortunate if the Insolvency Court had not 
power to adopt this procedure when convenient to all parties, 
Copal Gunaji v Bala/i 122 IC 374 1930 AIR (N ) 

196 A mortgagee from a person adjudicated an msoK ent is entitled 
as a secured creditor to receive out of the sale of the mortgaged 
property his principal, interest and costs and is entitled to interest 
up to the date of payment Kishorc v Bankim Chandra, 41 

All 481, followed tn Ramasubba Royit v Seshamma, (1929) AIR 
(M ) 242 

Sub sec. (S) , Amendment of the valuation of the security. 

This IS R 16 of the second schedule of the Bankruptcy Act 
Under R 14 of the second schedule of the Bankruptcy Act where 
a creditor has valued his security he is permuted at anv time to 
amend the valuation and proof on showing to the satisfaction of 
the trustee, or the Court that the vaki ition and proof were made 
bona /ide on a mistaken estimate or that the security has diminished 
or increased in value since its previous valuation As to how 
late a creditor may amend his valuation see Expane Norns 17 
QBD 728, Re Mortcr, 76 LT 532 Rc Fanshauc (1905) 1 KB 
170 The amendment may be made even after a tender by the 
trustee of the assessed value which the creditor has refused to 
accept Re Neuron, (1896) 2 Q B 403 Where a valuation has been 
increased by amendment the creditor must repay any amount of 
dividend which he has received in excels of that which he would 
have been entitled on the basis of the amended valuation and 
where a valuation has been reduced by amendment he would be 
entitled to receive out of any money for the time being available 
for div idend before It is made applicable to the payment of any 
future dividend, any dividend or share of dividend which he has 
faded to receive by Tea«on of the inaccuracy of the original valua 
non, but not so as to distuyb any dividend declared before th 
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amendment Rules 14, 15, and 16 deal with amendment of \alua- 
tions, which the creditor is entitled to make at any time on showing 
to the satisfaction of the trustee or the Court that the valuation 
and proof were made bona fide on a mistaken estimate or that the 
security has diminished or increased m value since its previous 
valuation In Coulder^ v Bnrmim 19 Ch D 394, the Court refused 
to allow amendment after a composition had been completed on 
the faith of the original valuation A mortgagee may amend 
although there are subsequent mortgagees to oppose Exp Arden, 

14Q.BD 121 

Sub-sec. (6) ; Effect of non-compliance with the 
provisions of sec. 47. 

The provisions of this section mu«t be strictly complied with 
before a secured creditor is entitled to a dividend under the msol- 
vency proceedings, Gofimnifi \ Gimif>rascil, 15 Ind Cas 860 The 
penalty for non complnnce with the provisions of sec 47 is exclu- 
sion from all share in any dividend S 47 must be read as corol- 
lary to and subject to s 62 Before the Official Receiver is required 
to make any reserve the claim must be submitted m the required 
form and further the Official Receiver can not reasonably he expec- 
ted to retain any assets when he is not in a position to know the 
extent of the debt he IS to provide for Hence where there is no 
compliance by a creditor with s 47 there is no debt provable in 
respect of which the Official Receiver can have retained money in 
his hands Jamnadas Visfimdcis In re , 1935 AIR (S ) 57 

Rights of a secured creditor under a trust deed. 

-It licial Committee hive held m H Hunter 
WN 610 42 LW 146 1935 MWN 
LR 874 40 OWN 33 61 CLJ 
V W R 944 155 I C 426 1935 A 1 R 

v_. j lut, iiiaL piopt-iiita in respect of which the ov\ner has 
created a valid trust, do not form part of his estate and do not vest 
in the receiver on his subsequent insolvency to be administered 
under the Insolvency Act, and neither has such receiver any 
right to administer them m accordance with the terms of the trust 
If the receiver takes possession of such properties and realises rents 
and profits therefrom, he must he deemed to hold them as trustee 
of the trustees and the rents and profits will be subject to the 
provisions of the trust deed A mortgigee of the properties, 
subject to whose mortgage the trust was created, should institute 
a suit in the proper Court foT* the administration of the trust and 
. .1 T_ 1 __ -f ^ to the Court of admi 

he receiver and for the 
ups in the course of the 
the argument before the 
in the receiver’s hands 



b. 48) PROOF OF INTEREST IN INSOLVENCY 


485 


consists entireU of the rents and profits of the property uhichuas 
the subject of the above mentioned mortKiRcs, and that being so, 
their Lordships fail to understand how the provisions of secs 47 
and 48 of the Prov incial Insolvency Act are m any way material 
to the claim of the liquidator or how the receiver m the insolvency 
had any right to deal with the siid money It is true that it was 
not until April, 1924, that it was finally detided that the deed of 
trust dated the 30th January 1912, was a valid deed and that when 
the adjudication of the insolvent was made in January, 1914 the 
receiver took possession of all the property which he considered 
to belong to the insolvent, which included the property covered by 
the mortgages but the greater part of this unfortunate litigation, 
which has lasted for so many years, IS due to the failure to recog- 
nise the true position when once it had been established that the 
deed of the 30th January 1912 vvas a valid and effective deed of 
trust By that deed the insolvent’s interest in the mortgaged proper- 
ties became vested in the trustees to be held and administerd by 
them on the trusts mentioned in the deed, which trusts included 
the payment of certain specified creditors one of w horn vvas the 
Bank After the execution of the said trust deed the insolvent 
had no interest in the properties covered by the mortgages and 
consequently the said properties never vested in the receiver m 
insolvency and were not the subject to be administered by him on 
behalf of the general body of creditors Nor had the receiver in 
insolvency any right to administer the assets m accordance with 
the terms of trust Such a proposition is altogether untenable ’ 

48. ( i) On any debt or sum certain whereon interest 
Interest ^^served or agreed for, and which 

IS overdue when the debtor is adjudged 
an insolvent, and which is provable under this Act, the 
creditor may prove for interest at a rite not exceeding six 
per centum per annum — 

l,a) if the debt or sum is payable by virtue of a 
written instrument at a certain time from 
the time when such debtor sum was pay- 
able to the date of such adjudication or 
lb) if the debt or sum is payable otherwise, 
from the time when a demand in writing has 
been made giving the debtor notice that 
interest will be claimed from the date of the 
demand until the time of payment to the 
date of such adjudication 

(a) Where a debt which has been proved under thi 
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Act includes interest or any pecuniary consideration m 
heu of interest, the interest or consideration shall, for the 
purposes of dividend be calculated at a rate not exceeding 
SIX per centum per annum, without prejudice to the right 
of a creditor to receive out of the debtor’s estate any 
higher rate of interest to which he may be entitled after all 
the debts proved ha\e been paid in full 

Review, 

This is section 32 of Act III of 1907 ind corresponds to Rule 23 
oF Schedule 11 of the Presidency Towns Insolvency Act III of 1909 
and Rule 21 of the Schedule 11 of the Bankruptcy Act, 1914 TTiu 
section should be read along with sec 61 (6) and sec 67 of this Act 
Analysts. 

The section provides 

(1) m case of debts Acre no interest is agreed upon but there is a 
due date, interest not exceeding si\ per cent per annum may be 
proved from the due date to the date of adjudication 

(2) m case of debts uAcre no interest is agreed upon and there is no 
due date, interest not exceeding set per cent per annum may be 
proved from the dare of the demand by notice to the date of ad' 
judication 

(3) in case of debts u/icrc interest is agreed upon interest not ev 
ceeding SIX per cent per annum may be proved without prejudice 
to the right of receiving a higher rate from the surplus if any 

General rule as to interest payable to creditors on adjudication. 

The general rule in bankruptcy is that the interest ceases at the 
dtte of the bankruptcy and there shall be no proof of interest subse- 
quent to that date James, LI referred to that rule as well es 
cablished m Re Saiin, L R 7 Ch App 760, and held that even a 
secured creditor who sought to prove for a claim for deficiency was 
bound to apply the sile proceeds of his security m pavment of 
principal and interest up to the date of bankruptcy and up to that 
only There is hardly any room for doubt that the same rule is 
applicable under the Insolvency Act in India It must be remem- 
bered that the rule must be applied subject to the limitation 
mentioned by Cotton, LJ tij, that there can be no proof in 
bankruptcy for interest accruing due after the filing of the petition 
unless the estate is more than sufficient to pay the creditors in full, 
Exparte Bath, Re Phillips, (1882) L R 22 Ch D 450 The principle 
on which the general rule rests IS stited by James, LJ m Re Satm, 
supra, m these terms “the theory in bankruptcy is to stop all things at 
the date of bankruptcy and to divide the wreck of the man’s pro- 
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property as u stood at that time.” Directly the insolvent files his 
petition and a \ esting order is made, he is divested of all his pro- 
perty ; and he ceases to be siii juris for the purpose of satisfying 
his obligations, and the Insolvency Court intervenes as a Court 
of Equity to do equal justice to all his creditors by enforcing an 
equitable distribution of bis property in discharge of his obligations 
as they stood at the date of the petition and the vesting order. 
The general rule then rests on this foundation, ii;., that the 
contracts of the insolvent stop at the date of the V’esting order 
as a matter of legal right and the Insolvency Court becomes 
seised of jurisdiction to deal with his property towards their satis- 
faction through the Official Assignee as a Court of Equity and 
according to equitable rules of distribution, Subbrayalu v . Roulandson, 
14 Mad. 134 

In Ramasubba Raju v. Sesbamma, (1929) A.I R. (M.) 242, the 
question arose, till when interest is payable first, to the unsecured 
and secondly, to the secured creditors It was held that “the 
provision of law which applies to administration suits is Or XX, 
r. 13, C.P.C. It says that where the Court is administering the 
estate of a deceased person which is insolvent, the same rule shall 
be observed, as to the respective rights of secured and unsecured 
creditors as to debts and liabilities provable and as to the valuation 
of annuities and future and contingent liabilities respectively, as 
may be m force with respect to the estate of persons adjudged or 
declared insolvents. This rule substantially corresponds with 
sec. 10, Judicature Act, 1875. The question came up as to until 
what date an unsecured creditor is entitled to interest under this 
English section In re Summers Bosuell v Garney, (1879) 13 Ch 
D. 136, Jessel, M R , expressed approval of the following rule as 
stated in Seton on Decrees, ‘a creditor of an insolvent’s estate 
whose debt bears interest is not entitled to interest upto the date 
of payment, but only to the date of the judgment for administration, 
which, by virtue of the Judicature Act, 1875, sec 10, is equivalent 
to an adjudication in bankruptcy ’ The words in this rule, ‘the 
judgment for administration’ correspond to the words 'preliminary 
decree’ in Or. XX, r 13, CPC It follows, therefore, that un- 
secured creditors are entitled to interest to the date of preliminary 
decree and not to the date of payment or any other date ’’ 

General rule as to interest payable by debtors to 
the insolvent’s estate. 

An insolvent’s solv'ent debtors arc not absolved from the lia- 
bility to pay interest on the ground that the insolvent has fi’ed 
his petition in insolvency The interest when collected is distri- 
buted among the creditors. Firm of fCanfi>a Lai Mohan Lai of Amnt- 
jar V. Seth Radha Kissen, 112 P.LR. 1913 : 92 P.W.R. 1913 , 18 Ir ’ 
Cas. 205. 
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Sub sec (1), clause (a) , Interest payable by virtue of a 
^^rItten instrument 

The words as used In sec 1 of the Interest Act (XXXII of 18391 
contemplate an instrument by virtue of which the amount men 
tioned therein is payable A certificate of the Administrator 
general admitting a debt to be due is not such an instrument 
Amnca Nctth \ Admmuirntor General 25 Cal 54 

Sub sec (1)> Clause (b) , Demand in writing 

In the absence of a demand in writing interest up to date of 
suit cannot be awarded upon sums which are not payable under a 
written instrument and of which payment has been illegally delayed 
London Chatbnm and Doter Rmiuuy Company \ South Eastern Rad 
ttay Company (1893) App Cas 429 A letter demandint, interest 
on nn outstanding debt from which the intention of the creditor 
to claim interest upon the date of payment is made clear is a sufE 
cient notice to entitle the creditor to claim interest prospectively 
from the date of the letter Kupfntsamt Ptl!a> v Madras Electric Tram 
way Company Ltd 23 Mad 41 General intimation on tradesmen s 
account that interest after a p“riod will be charged is insufficient as 
a demand Geafcc v Ross 44 LJCP 315 

Kate of interest due prior to adjudication 

As soon as the debtor i> adjudged insolvent his entire estate 
vests m the Court or the Receiver and his estate becomes liable to 
distribution at once Ordinarily therefore interest ceases to run 
automatically and for the purposes of dividend the rate of interest 
for all creditors Is a uniform rate of six per centum pet annum 
Ganga Sahai \ Mukaram AU Khan 24 A L J 441 97 I C 556 1926 
air (A)361 

Sub section (2) Interest subsequent to adjudication 

Subsequent interest though cannot be taken into account at the 
time of the first distribution of the dividends has to be paid out of 
the assets if sufficient and is therefore a part of the debt Muha 
mmad Ibrah m v Ram Chandra 48 All 272 24 A L J 244 92 I C 
514 (1926) AIR (A ) 289 It must be remembered even m the 
contingency of there being a surplus the insolvency Court deals 
with the claim for payment of interest as a Court of Equity and 
according to rules of equitable computation for deferred payment 
but not according to the Je*-ter of the origmal contract which is 
’ der Suphrayalu v Rowlandson 

estate is sufficient to pay off 
m the hands of the Official 
nt 6 per cent to be paid on 
such proved or contract debts as expressly or impliedly carry m 
terest as from the dare of filing of the insolvency petition and will 
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commission on such sum 
that nny then remiin in 
nt In Ri. Shn/i 

in the schedule ha%e been 
paid off the creditors are entitled to a further amount by way of 
interest at the rate of six per cent per anum After this amount 
has been paid the surplus if any Roes to the insolvent Ganger Saheu 

V Mukaram All khan 24 A L) 441 97 I C 556 1926 A I R (A) 
361 Where a debt has been prov ed the debt includes interest or 
any pecuniary consideration in lieu of interest The time at which 
the creditor claimed to prove is the time at which he filed his appli 
cation to have his name inserted in the schedule Where there is 
a surplus after paying the debts in full the Court will be justified 
m awarding SIX per cent interest on the claim kanto Mohon MiW/icfc 

\ } C Gahtaim 51 CL] 283 126 IC 754 1930 AIR (Cal) 
547 

Higher rate of interest 

Under sec 48 (2) the right of a creditor to receive out of the 
debtor 5 estate any higher rate of interest to which he may be 
entitled IS not prejudiced after all the debts prove have been paid 
in full Mahammaa Ibrahim v Ram Chandra 48 All 272 24 ALJ 
244 92 I C 514 (1926) AIR (A) 289 Where after payment in 
full of all the debts proved m the insolvency with interest at the 
contract rate up to the date of adjudication and of interest from 
the date of adjudication at the rate of six per cent per annum on 
all such debts under sec 61(6) there is still a surplus of assets left 
with the Official Receiver the creditor of the insolvent to whom 
money is due under a promissory note providing for a higher rate 
of interest than the statutory six per cent per annum is entitled 
to be paid interest at the contract rate for the period between the 
date of adjudication and the date of payment unless there is some 
special reason for reducing that rate The Insolvency Court has 
jurisdiction if a proper case has been made out to reduce the con 
tract rate of interest between the parties China Venkatarajii v 
Lakshmanasuami 1931 MWN 937 134 IC 169 1931 AIR 

(Mad ) 729 

Interest on debts payable m future 
Debts payable in the future stand on a different footing in respect 
of interest \X e hav e already seen (tide sec 45) that such a debt is 
provable but because the creditor may get his money by way of 
dividend before it would have become due had there been no 
bankruptcy it is prov ided that interest at the rate of six per cent 
per annum IS to be deducted by way of rebate from any dividend 
declared before his debt would have become due 
Mortgagee's nght to interest 
The mortgagee according to law is clearly entitled to 
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of the proceed of the sale of the mort}:aged propertv his pnncipal, 
interest and costs He is entitled to rccenc interest upto the date 
of payment A mortgagee as mortgagee is not a person pronng in 
the bankrupt’s estate — he i» a secured creditor and entitled to look 
to his security to realize the amount of the debt secured therein 
jtigni Kishore \ Biinlvim Chandra, 41 A 4S1 17 A L J 480 51 I C 

192 , Ramasubba Ra_/ti \ Sheshamma, 1929 AIR (M ) 242 
The rule of Damdupat. 

The rule of damdupat only exists <o long as the relation of 
debtor and creditor exists but not when the contractual relation 
has come to an end by decree, the rule of damdupat is not appli 
cable to the claim ot a creditor when that claim is admitted m 
pursuance of an order made inm<oI\ency proceedings, because the 
order amounted to a decree, in the matter of Han Lai Midlick, 33 

Cal 1269 lOCWN 834 


49. (i) A debt nyay be proved under this Act b> 
of ■■'g- or sending by post in a tegis- 

verifying the debt 

( 2 ) The affidav it shall contain or refer to a statement 
of account showing the particulars of the debt, and shall 
specify the vouchers < if any) by which the same can be 
substantiated The Court may at any time call for the 
production of the v^ouchers 

Re\iew. 


This section is based on Rules 2, 3 and 4 in the Second Schedule 
framed under sec 32 of the Bankruptcy Act, 1914, as amended by 
the Bankruptcy (Amendment) Act. 1926, which are as follows — 

‘ (2) A debt may be prosed by deh\ering or sending through the 
post in a prC'paid letter to the Official Recen er, or, if a trustee has 
been appointed, to the trustee, an iffidasit \erifying the debt 

(3) Theaffida\it maybe made by the creditor himself, or by 
some person authorized by or on behalf of the creditor If made 
by a person «!o authorized, it shall state his authority and means of 
knowledge 

(4) The affidav it shall contain or refer to a statement of account 
showing the particulars of the debt, and shall specify the \ ouchers 
if an\, by which the same can be substantiated The Official 
Recen er or trustee may at any time call for the production of the 
voucher* ” 

Proof by post. 

“The English practice of provnng by transmission of an affidavit 
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IS ob\ lousl) desirable and its introduction is safefiuirded by tlic 
proMsion of section 25 — Viceregal Council Proceedings to Act III of 
igo” The mode of proof by affida\ic relates nor only to the debts 
for which no decrees ha\e been obtained but also in the ca^e of 
debts for which decrees hive been obtained a copy of which <hould 
be filed along with the affidavit A creditor w IiQ lodges hts proof 
in the statutory form is entitled that it should be dealt with 
without doing anything more Re Archibald Gdefinst Peace 26 
CWN 653 

Other modes of proof 

Section 49 does not lay down a mandatory method of proving 
a debt It merely lays down one of the modes m which a debt 
may be proved Firm BfiudermuH C/iandi Prasad \ Firm Haji Moham 
mad All JaRarnaih 19 PLT 364 173 IC 988 1938 AIR 

(P) 65 Sec 49 only specifies a simple mode of proof of the 
debt and does not exclude any other mode of proof A 
debt IS proved wtthm the meaning of sec 33 of the Act when 
1 C is admitted by the judgment debtor in an in*oIvency 
proceedings Krishna Chandra Das \ Jotindra Nath 48 CLJ 
574 114 I C 415 1929 AIR (0159 When a person obtained 
a decree against an insolvent subsequent to his adjudication and 
the Official Receiver was a party to the decree the debt must be 
considered to have been proved although the formal mode of 
proving a debt provided by the Act has not been adopted In 
Ramahnga Ayjar V Ra>ahi Ay>ar 53 Mad 243 58 M L ] 170 122 
IC 341 1930 A I R (M ) 356 the High Court observed that the 
decree which the respondent seeks to execute was obtained subse 
quent to the appellant s adjudication It was obtained not only 
against the appellant but also against the Official Receiver who was 
impleaded as a party It is the latter that under the rules has to 
admit or reject proof of debts In this case he was him«elf added 
as a defendant and the decre* was passed in his presence Although 
the Act provides a formal mode of proving a debt which has not 
been here adopted we are prepared to hold having regard to the 
facts adverted to that the debt has been proved A decree was 
passed in favour the plaintiff after which the judgment debtor 
was adjudicated insolvent on his application filed pending the suit 
The decree contained a direction that the plaintiff should prove 
hts debt in insolvency The decree was assigned and the assignee 
applied to the insolvency Court to be recognised as the insolvents 
creditor and referred to the direction as to proving the debt in 
the decree It was held that in the above circumstances the debt 
must be held to have been proved although the formal mode 
prescribed bi «ec 49 was not followed Ramafinga Avjar v Siibta 
Ay^ar 145 1 C 764 1933 A I R (Mad > 163 

Effect of failure to prove 

Under sec 352 of the CPC 1882 a creditor b> omitting to 
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come in and prove his debt would not be debarred from executing 
his decree after the order of discharge Hfircipri>u ' Shama Charan 
16 Cal 594 Under the present Act the suit is barred Irshad 
Hmsian V Gopi Nath 17 ALJ 374 49 Ind Cas 590 Where a 
creditor who did not pro\e his debt and who informed the 
bankrupt that he did not seek to prove it afteru nrds transferred 
It to an assignee ^vho delaved proving the debt it was held that 
the creditor wase estopped from proving and that the assignee was in 
no better position Re WicJcfiam 34 T L R 15S 

Cost of Proof 

A creditor shall bear the cost of prov in„ his debt unless the 
Court otherwise specially orders (Rule 6 Bankruptcy Act 1914) 

Proof of numerous claims 

In any case in which it shall appear from the debtor s statement 
that there are numerous claims for wages by workmen and others 
employed by the debtor it shall be sufficient if one proof for all 
such claims is made either by the debtor or by some other person 
on behalf of all such creditors (Rule 18 of the Calcutta High Court 
21 of the Allahabad High Court and 9 of the Bombay High Court) 
Rights of a creditor proving 

Every creditor who has lodged a proof shall be entitled to sec 
and examine the proof of other creditors before the first meeting 
and at all reasonable times (Rule 7 Bankruptcy Act 1914) If a 
creditor in the insolvency has lodged a proof of his debt and 
fulfilled all the requirements of section 49 the debt is proved 
within the meaning of the proviso to section 78 of the Act and the 
debt gets the benefit of sub sec (2) of sec 78 The word proved 
used m the Insolvency Act has a different meaning to that m 
the Evidence Act It does not mean that the debt must have been 
admitted by the Official Receiver under the Act or satisfactorily 
established before him LaksFimi Bai v Rulcma/i Rao 67MLJ 45 
40LW 199 1934 A I R (M ) 465 

Proof by a secured creditor 

Rule 5 in Schedule II of the Bankruptcy Act 1914 as amended 
by the Bankruptcy (Amendment) Act 1926 runs as folio vS 
The affidavit shall state whether the creditor is or is not a 
secured creditor and if it is found at any time that the affidavit 
made by or on behalf of a secured cerditor omitted to state 
that he is a creditor the secured creditor shall surrender his 
security to the Official Receiver or trustee for the general 
benefit of the creditors unless the Court on application i| 
satisfied that the omission has arisen from inadvertence and 
in that case the Court may allow the affidavit to be amended 
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upon such terms as to thcrepi\ment of any dividends or other- 
wise as the Court niai consider to be just” The proof must be 
limited to the amount due for principal and interest at the date 
of the receiving order after deductms the proceeds of the realisation, 
and the proceeds cannot be applied m payment of interest subse- 
quent to the receiv mg order although profits made and income re- 
ceiv ed since mai be cet ofi against such interest, Quartermums case, 
(1692) 1 Ch 639 For proo} by sccuuJ crcJitor, vide sec 47 and notes 
thereunder 

50. (i) Where the receiver thinks that a debt has 

been improperly entered in the sche- 

Diiallowance and re dulc, the CoUft may, OH the appllCQ- 
schedule tion of the receiver and after notice to 

the creditor, and such inquiry (if any) 
as the Court thinks necessary, expunge such entry or re- 
duce the amount of the debt 

( 2 ) The Court may also, after like mquiry, expunge 
an entry or reduce the amount of a debt upon the appli- 
cation of a creditor where no receiver has been appointed, 
or where the receiver declines to interfere m the matter or, 
in the case of a composition or scheme, upon the applica- 
tion of the debtor 

Review. 

This IS section 26 of Act 111 of 1907 and corresponds to Sch 
II rr 26, 27 of the Presidency Towns Insolvency Act and to Rules 
23 and 24 of Schedule II to the Bankruptcy Act, l9l4 as amended by 
the Bankruptcy (Amendment) Act, 1926 Under this section 
Courts have been invested with the power of expunging or reducing 
proofs which is exercised by the Courts in England,” Statement 0 / 
Objects and Reasons to AlI 111 of 1907 

Machinery in England for admission or rejection of proofs. 

“The trustee shill examine every proof and the grounds of the 
debt, and m writing idmit or reject ir in whole or in part or require 
further evidence m support of u If he rejects a proof he shall 
state in writing to the creditor the ground of the rejection ” KiWe 
23 "If c trustee thinks that a proof has been improperly admitted 
the Court may on the application of the trustee after notice to the 
creditor who nnde the proof expunge the pioof or reduce the 
amount ’ Rti'e 24 “If a creditor is dissatisfied w ith the decision of 
a trustee in respect of proof the Court may on the application of a 
creditor reverse or vary the decision,” Rule 25 “The Court may 
al«o expunge or reduce i proof upon the application of a creditor 
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the trustee declinea to interfere m the matter or in the case of a 
composition or scheme upon the ipphcation of the debtor Ride 26 

Machinery in India for admission or 
rejection of proofs 

In India the machinery provided for performing the functions 
of the Official Receiver in framing the schedule is the Court and 
those of the trustee in adding altenng or eKpun},mt' the proof is 
the Receiver, Bthania' v Harsukhdas, 25 C \V N 137 61 Ind Cas 

904 In Khadir Shau v Oj^cial Receuer, Tinneie/ly 41 Mad 30 
45 I C 67, It has been held ‘the Official Receiver in framing a 
schedule of creditors does not decide judicially or finally upon 
contested claims and his framing a schedule did not prevent the 
Court from entertaining an application by the Receiver under 
sections 26 and 36 of Act Ilf ot 1907 (now sections 50 and 53) 
to expunge the names ot the creditors from the schedule Where 
the Receiver exercises his power m framing v schedule that is to 
say, altering or amending the schedule filed by the debtor, sec 50 
is applicable, which lays down that where the Receiver thinks that 
a debt has been improperly entered m the schedule the Court may 
on the application of the Receiver expunge such entry Cl (2) 
gives power to the Court to do so m certain cases on the application 
of the creditor or of the debtor but nowhere is the power given to 
the Receiver to expunge a debt entered in the schedule of the 
insolvent Miitfiu Swami Chettiar v Oj^ciai Receuer North Arcoc 51 
MLJ 287 97 IC 407 1926 MWN 935 (1926) AIR (M ) 

1019 


Delegation of power by Court 

The Official Receiver cannot be delegated with the power to 
review his orders under sec 5 If the Receiver thinks that a debt 
has been improperly entered m the schedule he may apply to the 
Court to expunge such entry or reduce the amount of the debt 
Ahmed Haji Dossal v Mackenzie Smart & Co 10? I C 366 1928 

A I R (S ) 40 A creditor to the estate of an insolvent put in an 
application under sec 26 (now sec 50) to expunge certain entries 
of debts purported to be owing to some other creditors The 
District Judge called upon the latter to prove their debts They 
filed affidavits in support of their claims The District Judge then 
asked the Receiver, who uos not on O^ciol Receiver to take any 
evidence the creditors might adduce It was held that the proce 
dure in delegating the caking of evidence to the Receiver was not 
proper, and the order should be set aside Sacrasala Hanumanthii v 
Tnlisetti Stibbayar 1921 MWN 109 61 1C 767 
Enquiry by Court 

The section simply says that in certain cases at the instance of 
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a Receiver or a creditor the Insolvency Court may order the expun- 
gement of an alleged creditor’s name from the schedule or the 
reduction of the amount of the debt due to him But there is 
nothing in the section which says that any question of title raised 
between two scheduled creditors will be decided by the Insolvency 
Court, Pcflrey Lall v Alfahdhad Bank, 24 ALJ 334 92 I C 14 

(1926) A I R (A) 244 The deposition of the insolvent m public 
examination under sec 14 (now 24) is not relevant evidence m an 
inquiry under sec 26, (now s 50), Satrasala Hanumant/iu v Taluctti 
Subbajar, 1921 M W N 109 61 Ind Cas 767 ‘ The Court has 

no power to expunge the name of a creditor vv here no fraud is 
proved or alleged in regard to his claim,” In Re Deuctirn 
JeuTa], 12 Bom 342 

Court's power to go behind a judgment 

The trustee is not bound to accept or admit proof merely be 
cause It is supported by sworn testimony He can apply to the 
Court to examine the creditor as to his proof And the trustee, 
like the registrar, on the hearing of a petition may go behind a 
judgment ‘‘The trustee’s right and duty, when examining a proof 
for the purpose of admitting of rejecting it, is to require some satis- 
factory evidence that the debt on which the proof is founded is a 
real debt No judgment recovered against the bankrupt, no cove- 
nant given by or accounts stated with him can dtpiiv e the ttustee 
of his rights He is entitled to go behind such forms to get at the 
truth, and the estoppel to which the bankrupt may have subjected 
himself will not prevail against him". Per Bigham, J , m Van Laim, 
In re Puctuno, exparte, (1907) 1 KB 162 and 163, affirmed by the 
CA in Van Laim V C/iatrerton, (1907) 2 K B 23 In Campbe/1, In 
re Seal exparie, (1911) 2KB 992 a proof in respect of a loan by an 
unregistered money lender was rejected, though judgment had been 
obtained against the debtor, and he had promised to pay by in- 
stalments A presumption of receipt of all consideration arising 
from a debtor’s signature on a pro-note can only be available 
against the debtor personally, and cannot be invoked against the 
Official Receiver or a creditor in insolvency proceedings An Insol 
vency Court can enqviire into the consideration for a Judgment debt 
Ramlal v Kashi Charan, 26 ALJ 241 lOS IC 147 In an insol- 
vency proceeding the Court has a right and duty to go behind any 
accounts stated, or convenant or judment and m the interest of the 
other creditors get to the real character of the transaction, Kanto 
Mohon Muliick V / C CJalsraim, 57 CLJ 2S3 126 I C 754 1930 
A I R (Cal ) 547 

Limitation to (he powers of the Court. 

Where the Official Assignee, admitting the proof of claim of a 
creditor of the insolvent, transfers insolvent’s property to him by 
means of a registered sale-deed, his only remedy is to have the ' 
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deed set aside by means of i regular suit, although if the matter 
would have rested on a proof of claim only, and if no sale-deed had 
been executed. It would ha\ebeen open to the Official Assingnee 
to come to the Insolvency Court and to have the proof expunged 
If the transferee was a stranger and was not a creditor of the msol 
vent there can be little doubt that a suit would be the only remedv 
and It has been held that a sale by the Official Assignee or an 
Official Receiver is in no better position than by the msolv enc 
himself There is no section of the Insolvency Act which entitles 
the Court on an application under the Insolvency Act, to set aside 
a sale deed executed by the Offiicial Assignee, Ofjii.tal Assignee of 
Mcidras v V. K Natesa C/ietty (1929) AIR (M ) 141 

Court’s power of amending schedule of creditors after 
annulment of adjudication. 

Wort ] , in delivering judgment in Kehmkarandas ioJchirom \ 

Chouthmal Bhagirotfi I L R 16 P 754 175 1 C 306 , 1938 A I R (P )225, 
observed “I think u is perfectly clear and indeed it 15 obvious that s 
50 is one of those sections which govern the procedure of the ad 
ministration of the debtor’s assets m an insolvency S 50 speaks of the 
receiver considering that a debt has been improperly entered m the 
schedule If we look back to s 33 of the Act we shall see that it i» 
the duty of the Court in certain circumstances to prepare a schedule 
of debts and m n sense therefore, s 50 gives a right to the receiver 
under sub a (1) notice being given to the creditors to ask the Court 
to expunge an objectionable debt But I would repeat that s 50 is the 
procedure during msoUency and It seems to me quite clear there 
fore that when the insolvency has come to an end by annulment 
the procedure provided by the Act in an insolvency can no longer 
apply ” 

Insolvent’s right to amend the schedule. 

So long as insolvency exists the insolvent cannot be allowed to 

1 11 .vC ^1' 1 J 1 .-'1 


case when the composition or scheme is accepted he can apply for 
expunging or reducing a debt entered m the schedule, Gangfl 

Sahfii V Mtifcarram Alt Khan, 24 ALJ 441 97 IC 556 (1926) 
AIR (A ) 361 This case is based on the principle enunciated 
by Philhmore, ) , in Benoist, In re, (1909) 2 KB 784 which hys 
down that as a rule the debtor cannot apply unless the composi- 
tion or scheme has been accepted 

Appeal. 

An appeal lies under sec 75 (2), schedule I, against an order 
disallowing or reducing entires m the schedule Where as part of 
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the proceedings an enquiry has been held under sec 50, anybody 
prejudiced by the expunging or reducing ot a debt, can in regard 
to that matter appeal as of right, Gungrt Sa/iai \ Muloirram Ah 
Khan 24 A LJ 441 97 I C 556 (1926) A I R (A ) 361 In Makfian 
Lai Gonndram \ Bhaguan Smgh Mum I L R 17 P 201 it was held 
on a construction of s 50 read withs 75, that a debtor is entitled 
to appeal against the order of the District Court declaring that 
certain debts have been proved by the creditor 

51. (i) Where execution of a decree has issued 

Rc.tr.ct.on of right, agamst the property of a debtor, no 
ofcreditor under exe person shall bc entitled to the benefit 
of the execution against the receiver 
except in respect of assets realised in the course of 
the execution by sale or otherwise before the date of the 
admission of the petition 

(2) Nothing m this section shall affect the rights of 
a secured creditor m respect of the property against which 
the decree is executed 

(3) A person who in good faith purchases the pro 
perty of a debtor under a sale m execution shall in all 
c'xses acquire a good title to it against the receiver 

Review. 

This IS section 34 of Act III of 1907 with the substitution of 
the clause 'dace of the tidmusion of the pennon m place of citnc of 
the order of adjudication' in subsection (1) This section corres 
ponds to sec 53 of the Presidency Towns Insolvency Act It is 
based on sec 40 (1) of the Bankruptcy Act 1914 as amended by the 
Bankruptcy (Amendment) Act, 1926 which runs as follows Where 
a creditor has issued execution against the goods or lands of a debtor, 
or has attached any debt due to him he shall not be entitled to 
retain the benefit of the execution or attachment against the trustee 
in bankruptcy of the debtor, unless he has completed the execution 
or attachment before the date of the receiving order, and before 
notice of the presentation of any bankruptcy petition by or 
sgsinsC the debter, or of the commtsston of any atadabie act 
of bankruptcy of the debtor” 

Principle of distribution m insolvency. 

The policy and the object of the statute is to secure the e\ cn 
distribution of a debtor’s estate among his creditors, and to prevent 
the more activ e creditors from getting an undue advantage over 
those who maybe less active Bouer v Hect (1895) 2 QB 337 
73 L.T 176 The principle that one creditor shall not take part 

32 / 
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of the fund which would otherwise h-ive been available for p3> 
ment of all the creditors and at the same time be allowed to come 
in pan passu wnth creditors for satisfaction out of the remainder 
of that fund does not apply when that creditor obtained b> his 
diligence something which did not and could not form part of that 
fund, R H Cockerell & Ors \ Theodore Dickens, 2 MIA 353 
Under sec 34 (of Act III of 1907) an execution creditor was entitled 
to the assets realised in the course of execution by sale or otherwise 
before the date of the adjudication order, Gout Charan Ganga Charan 
Shah \ Toyebuddm Ahmed 23 CWN 461 Section 40 of the 
Bankruptcy Act, 1914, which enacts that an execution creditorshall 
not be entitled to retain the benefit of the execution against the 
trustee in bankruptcy, unless he has completed the execution 
before the date of the receiving order, is a substantive enactment, 
and the right of the trustee thereunder is not limited to benefits 
of execution received by the execution creditor after the date to 
which the trustee’s title to the bankruptcy property relates back 
under section 37 of the Bankruptcy Act, 1914, In re P E and 
B £ Kern. (1932) 1 Ch D 555 

In Exp Fillers, m re Curtoys, (1881) 17 Ch D 653 (666), Lush, 
LJ says “By virtue of the adjudication of bankruptcy and the 
relation back of the trustee’s title, all the property which the 
bankrupt hid at the time when he committed the act of 
bankruptcy is vested in the trustee and becomes divisible amonS 
the creditors The debt had, therefore, ceased to be due to the 
bankrupt and had become due to the trustee Then a clause [ <ec 
95(3), Bankruptcy Act, 1869], was inserted for the protection of a 
creditor who after the commission of an act of bankruptcy of 
which he had no notice, had pursued his remedy, but it protects 
him only upon certain conditions Goods seized under a fi fa, must 
not only have been seized but sold before the adjudication The 
intention was that so long as the execution remained only a security 
for the debt it was not to be protected Something more must 
’ ’ ' * ' ” actual conversion of the security 

V Ram C/iand 29 Bom 405 
64 and In re Brels'brd, (1932) 

1 Ch D 24 

In In re Dickinson Expartc Carrington & Co , 22 Q B D 187 i* 
judgment creditor obtained an order appointing a receiver “to 
receiv e the stock in trade, and other property and effects” belonging 
to the judgment debtor, without prejudice to certain rights all 
further questions being reserved until further order of the Court 
The receiver took possession of the goods under the order and 
continued in possession of them, until n receiving order m bank- 
ruptcy was made against the debtor No part of the goods had 
been then sold The debtor was afterwards adjudicated bankrupt 
It was held, /irst that the order appointing a receiver did not make 
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the judgment-creditor a ‘secured creditor’ of the bankrupt within 
the meaning of sec 9 of the Bankruptcy Act, 18S3 , sccond/j, that, 
if It did, sec 45 applied, and the execution, not having been comple- 
ted by sale before the date of receiving order, could not prevail 
against the title of the trustee in bankruptcy 

Conflict of decisions under the old Act. 

Under the old Act, III of 1907, there was a conflict of decisions 
regarding the interpretation of the words “before the date of the 
order of adjudication” m sub-section (1) of that Act In Rakhal 
Chandra Ptirkait v Sudhmdra Nath Bose, 46 Cal 991 24 C\VN 
182, It was held that ' an order of adjudication relates back to and 
takes effect from the date of the presentation of the petition for the 
pu ^ 1 » the insolvent liable to the claims 

of v fCshitish Chandra, 42 Cal 289, 

It V c 34 (now sec 51), restricts the 

operation of sec 16 (6), (now sec 28 (7)] A creditor who had 
atrached a sum of money due to the insolvent before his estate 
vested m the Receiver appointed after the adjudication order is 
entitled to apply it exclusively m satisfaction of the debt though an 
micfiin Raeiicr was appointed ” In Paul Ram v Shconath Pershad, 
2 PL] 235, It was held that “section 34 controls sec 16 of the Pro- 
vincial Insolvency Act which directs that the title of the Receiver 
relates back to the date of the presentation of the insolvency 
petition The title of the decree-holder in respect of assets realised 
before the order of adjudication prevails over the title of the Recei- 
ver appointed on or after such date The order of adjudication 
relates back to the date of the presentation but this does not apply 
to the assets m the course of execution before the order of adjudica- 
tion ” In Dm Doyal v Cursaran Lai 42 All 336 18 A L J 287 59 
Ind Cas 67, it was held following Srichand \ Wuranlal, 34 All 628 
and Basarmal v Kfiemchand 1 1 Ind Cas 433, that sec 16 (6) of the 
old Act (now sec 28(7)], does not control sec 34(1) But where 
property of the applicant in insolvency is sold in execution between 
the date of the application and of the order of adjudication, the 
property sold vests in the auction purchaser and not in the Receiver 
in Muhammad Sharif v Radhamohm 57 Ind Cas 760, it was held 
that under sec (1) of Act III of 1907 the Receiver was not entitled 
to any sums realised prior to the adjudication and that on the 
transiercc of the attached decree accounting for sums realised sub- 
sequent to that order his proof in respect of the amount unrealised 
under the decree should be admitted 

To set at rest this conflict of decisions m the different High 
Courts on the interpretation of the clause 'before the date of the 
order of adyudication’ the clause ‘the date of the admission of the Petition’ 
has been substituted This amendment is thus explained m the 
Report of the Select Committee, dated 24 9-19 ‘ This clause proposed 

to bring section 34 of Act III of 1907 into line with section 53 of the 
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Presidency Towns Insolvency Act, III of 1909. It has evoked 
considerable criticism particularly with reference to the difficulties 
of proving whether a creditor had notice of the proceedings or not 
We, therefore, propose to restrict the right of creditors to assets 
realised before the date of the admission of the petition ” See aI«o 
Achambit Lai v Chhanga Maf, 32 Ind. Cas. 429 

Application of the section. 

Section 51 refers to the date of udmisjion and not that of 
presentation of petition. Therefore, it does not depriv'e the creditor 
of the fruits of his decree in respect of moneys which are brought 
into Court between the date of the presentation of a petition tor 
insolvency and the date of its admission. Dayaram MenghraJ v. 
siirimati Sakhibai, 130 IC 559 (1931) A.IR (S ) 65 The section 
applies to a case where the decree is against a person against whom 
insolvency proceedings are pending and who has subsequently been 
adjudicated an insolvent. So where no insolvency proceedings 
are pending against the judgment-debtor, and it is the decree-holder 
who JS subsequently adjudicated an insolvent and there is a dispute 
not between the decree-holder and the judgment-debtor but 
between the original decree-holder and his assignee, the section 
IS inapplicable, Basbcjfiar Nath v Baga Mai, 120 I C 175 i 1929 
A I.R. (L.) 805. Where an application by a creditor for adjudi- 
cation as insolvent of his debtor relying on sale in execution of his 
decree is dismissed, act of insolvency, namely, sale in execution of 
decree, having taken place subsequent to the filling of the petition, 
and where after confirmation of sale second application is made 
and granted, second insolvency proceeding cannot be regarded as 
continuation of the first, but is an entirely fresh proceeding based 
on a different act of insolvency. Hence the decree-holder is entitled 
to the money realised before the institution of that proceeding, 
Alfltmg Mating v. A. R. R. M. A. N. C/iettj/ar Firm, 126 I.C. 656 : 1930 
A.l R (Rang.) 265. 

The above view has been approved by the Calcutta High Court 
in The Firm of Messrs D. N Chatterjee & Co v Ra/ Kumar Mandal, 
37CW.N 135: 146 I.C. 597 . 1933 A.l R (Cal.) 651. m which an 
application for adjudication of a debtor as an insolvent by a 
creditor, having been admitted and an ad intenm receiver having 
been appointed the applying creditor made an application to the 
Court for the stay of a sale m execution of a money-decree obtained 
by another creditor. On this application, an order was made that 
the sale should take place but that the money realised should be 
kept m deposit to the credit of the Insolvency Court until further 
orders, which direction was complied with The application for 
adjudication was finally dismissed on the ground that the applica- 
tion was defective and that there was vaolation of certain provisions 
as to service of notice Thereafter a fresh application for adjudica- 
tion was made by the same creditor and it was followed by an 



S.51(l) 


BENEFIT OF EXECUTION 


501 


application praymR for the withholding of the payment of the money 
kept in deposit to the credit of the pre\ lous insolvency case It 
was held that the later application was not a continuation of the 
previous one, that the money realised in the execution case cannot 
be said to be assets realised in the course of execution sale after the 
admission of the application for adjudication and that therefore 
sec 51 was not applicable 

Sub'sec. (1); Bcnehc of execution. 

There is nothing m the 
InsoKency Court jurisdiction 
G C Chakratani \ E White * 

that if a creditor has proceeded to execute a decree he will not be 
entitled as against the receiver to the benefit of the execution 
except so far as he may have been able to realise as the assets before 
the admission of the petition for insolvency If he has derived any 
benef ’ « « > insolvency 

was p as against the 

receiv ’LT 313 160 

IC 146 1936 AIR (P) 112 Where during the pendency of 

execution proceedings the judgment debtor has been declared 
insolvent, the decree holder can only claim such -amount as has been 
realised in execution before the date of the admission of the insol 
vency petition, Duni Chand v Jita Mol, 35 P L R 408 149 I C 

127 1934 AIR (L ) 535 In order to entitle a person to the benefit 
of the execution of tlie decree against the property of a debtor (1) 
there must be the execution of the decree (2) against the property 
of the debtor, (3) m respect of assets realised m the course of the 
execution by sale or otherwise and (4) before the date of the ad 
mission of the petition In Suummciiliu Ay^ar v Official Recetier, 
South Malabar, 57 Mad 330 65 MLJ 402 1933 M W N 996 38 
LW 389 145 IC 999 1933 A I R (M ) 703, it was held that sec 51 
does vest the property which has been sold in execution of a decree 
for payment of money in the Official Receiver but it appears area 
sonable interpretation of the word “benefit’ to hold that it is the 
net realisation in execution after paying the costs It would be 
* ^ ’ ’ ' * ’ler who has incurred the 

Dissenting from the view 
outh Malabar supra it has 
Receiver Nellore (19391 I 
M L.] 205 that where moneys are realised in the course of an 
execution b> sale of the insolvent s property after the date of the 
admission of a petition for insoKency even an attaching decree- 
holder IS not entitled to retain the costs out of the moneys 
realised by him in such execution and derive the benefit of the exe- 
cution as against the Official Receiver No distinction can be made 
betw cen an attaching creditor and other decree holders, so far as s 
51 of the Prov mcial InsoK cncy Act is concerned In the Full Bench 
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Presidency Towns Insolvency Act, lU of 1909. It has evoked 
considerable criticism particularly with reference to the difficulties 
of proving whether a creditor had notice of the proceedings or not 
\Ve, therefore, propose to restrict the right of creditors to assets 
realised be/ore the date of the admission of the petition." See also 
Achambit Lai v Chhanga Mat, 32 Ind Cas. 429 

Application of the section. 

Section 51 refers to the dare of admission and not that of 
{jresenwtion of petition. Therefore, it does not deprive the creditor 
of the fruits of his decree in respect of moneys which are brought 
into Court between the date of the presentation of a petition for 
insolvency and the date of its admission, Dajaram MenghraJ v'. 
S/irimon Sakhibai, 130 IC 559 (1931) A I.R, (S ) 65 The section 
applies to .1 case where the decree is against a person against whom 
insolvency proceedings are pending and who has subsequently been 
adjudicated an insolvent So where no insolvency proceedings 
are pending against the judgment-debtor, and it is the decree-holder 

who is subsequently adjudicated an insolvent and there is a dispute 
not between the decree-holder and the judgment-debtor but 
between the original decree-holder and his assignee, the section 
IS inapplicable, Basheshar Nath v Baga Mai, 120 I C. 175 : 1929 
A I.R. (L ) 805 Where an application by a creditor for adjudi- 
cation as insolvent of his debtor relying on sale in evecucion of his 
decree is dismissed, act of insolvency, namely, sale m execution of 
decree, having taken place subsequent to the filling of the petition, 
and where after confirmation of sale second application is made 
and granted, second insolvency proceeding cannot be regarded as 
continuation of the first, but is an entirely fresh proceeding based 
on a different act of insolvency. Hence the decree-holder is entitled 
to the money realised before the institution of that proceeding. 
Maiing Maimg v. A. R R. M. A. N Chettyar Firm, 126 1 C 656 : 1950 
A I.R (Rang) 265. 

The above view has been approved by the Calcutta High Court 
m The Firm of Messrs. D. N. Chatterjee & Co v Rat Kumar Mandal, 
37 C W.N. 135 146 I.C. 597 • 1933 A.LR (Cal.) 651, in which an 

application for adjudication of a debtor as an insolvent by a 
creditor, having been admitted and an ad interim receiver having 
' ’ ' ’ ,t 1 application to the 

ney-decree obtained 
ler was made that 
^ realised should be 

kept m deposit to the credit of the Insolvency Court until further 
orders, which direction was complied vv'ith The application fn* 
adjudication was finally dismissed on the ground that the applica- 
tion was defective and that there was violation of certain provisions 
as to service of notice Thereafter a fresh application for adjudica- 
tion was made by the same creditor and it was followed fay an 
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application praying for the withholding of the payment of the money 
kept m deposit to the credit of the previous insolvency case. It 
was held that the later application was not a continuation of the 
previous one, that the money realised in the execution case cannot 
be said to be assets realised in the course of execution-sale after the 
admission of the application for adjudication and that therefore 
sec. 51 was not applicable. 

Sub-sec. (1); Benefit of execution. 

There is nothing m the Insolvency Act which would give the 
Insolvency Court jurisdiction to stay execution proceeding elsewhere. 
G. C. CfialcTai'arii v. E Wlute 40 C.XC^N 336 . What s 51 means is 
that if a creditor has proceeded to execute a decree he will not be 
entitled as against the receiver to the benefit of the execution 
except so far as he may have been able to realise as the assets before 
the admission of the petition for insolvency If he has derived any 
benefit from that execution when the application for insolvency 
was pending, he can not keep that benefit to himself as against the 
receiver. Tccmal Martvari v. Jokiram Suraymtil, 17 PL.T 313 160 

I.C. 146 . 1936 A.I R. (P) 112 Where during the pendency of 
execution proceedings the judgment-debtor has been declared 
insolvent, the decree-holder can only claim such amount as has been 
realised in execution before the date of the admission of the insol- 
vency petition, Dwni Chand v Jita Mul, 35 P.L.R 408 149 I.C. 

127 . 1934 A.I.R (L.) 535. In order to entitle a person to the benefit 
of the execution of the decree against the property of a debtor (1) 
there must be the execution of the decree, (2) against the property 
of the debtor, (3) in respect of assets realised in the course of the 
execution by sale or otherwise and (4) before the date of the ad- 
mission of the petition. In Suaminuilia Ayyar v. O^ciai Receiicr, 
SowtK Malabar, 57 Mad 330 65 MLJ 402 1933 MW.N 996 38 

L. W. 389 . 145 I C 999 1933 A I R (M ) 703, it uas held that sec. 51 
does vest the property which has been sold in execution of a decree 
for payment of money in the Official Receiver but it appears a rea- 
sonable interpretation of the word “benefit” to hold that it is the 

paying the costs It would be 
• e-holder who has incurred the 

sale Dissenting from the view 
111 CJuutumama nyui v. nettruer of South Malabar, supra, it has 

been held in Balasami Reddi v. Ol^cial Receiier Nellore, (1939) 1 

M. L] 205, that where moneys are realised in the course of an 
execution by sale of the insolvent’s property after the date of the 

^ ’vency, even an attaching decree- 

■ • • • n the costs out of the moneys 

■ • • and derive the benefit of the exe- 

cution as against the Official Receiver. No distinction can be made 
between an attaching creditor and other decree-holders, so far ass 
51 of the Provincial Insolvency Act is concerned. In the Full P 

/ 

/ 
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Presidency Towns InsoKency Act HI of 1909 It has eNoked 
considerable criucism particularly with reference to the difficulties 
of proving whether a creditor had notice of the proceedings or not 
We therefore propose to rcstnct the right of creditors to assets 
realised before the date of the admission of the petition See a!*o 
Achamhit Lnl v Chhango Mai 32 Ind Cas 429 
Application of the section 

Section 51 refers to the date of admission and not that of 
presentation of petition Therefore it does not deprive the creditor 
of the fruits of his decree in respect of moneys uhich are brought 
into Court between the date of the presentation of a petition for 
insolvency and the date of its admission Dayaram Menghra; v 
Shnmflti Sahhibai 130 IC 559 (1931) AIR (S)65 The section 
applies to a case where the decree is against a person against whom 
insolvency proceedings are pending and who has subsequently been 
adjudicated an insolvent So where no insolvency proceedings 
are pending against the judgment debtor and it is the decree holder 
who IS subsequently adjudicated an insolvent and there is a dispute 
not between the decree holder and the judgment debtor but 
between the original decree holder and his assignee the section 
IS inapplicable Basheshar Nath v Baga Mai 120 1 C 175 1929 
AIR (L) 805 Where an application by a creditor for adjudi 
cation ns insolvent of his debtor relying on sale in execution or his 
decree is dismissed ace of insolvency namely sale in execution of 
decree having taken place subsequent to the filling of the petition 
and where after confirmation of sale second application is made 
andgrinted second insolvency proceeding cannot be regarded as 
continuation of the first but is an entirely fresh proceeding based 
on a different act of insolvency Hence the decree holder is entitled 
to the money realised before the institution of that proceeding 
Maung Mating v A R R M A N Chettyar Firm 126 I C 656 1930 
A I R (Rang ) 265 

The above view has been approved by the Calcutta High Court 
in The Firm of Messrs D N Chatterjee & Co v Rai Kumar Mandal 
37CWN 135 146 I C 597 1933 AIR (Cal) 651 in which an 
application for adjudication of a debtor as an insolvent by a 
creditor having been admitted and an ad interim receiver having 
been appointed the applying creditor made an application to the 
Court for the stay of a sale in execution of a money decree obtained 
by another creditor On this application an order was made that 
the sale should take place but that the money realised should be 
kept m deposit to the credit of the Insolvency Court until further 
orders which direction was complied with The application for 
adjudication was finally dismissed on the ground that the apphea 
tlon was defective and that there was violation of certain provisions 
as to service of notice TTvereafter a fresh application for adjudica 
tion was made by the same creditor and it was followed by an 
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application praying for the withholding of the payment of the money 
kept in deposit to the credit of the prc\ lous insolvency case It 
was held that the later application was not a continuation of the 
previous one, that the money realised in the execution case cannot 
be said to be assets realised in the course of execution-sale after the 
admission of the application for adjudication and that therefore 
sec 51 was not applicable 

Sub-sec. (1); Benefit of execution 
There IS nothing in the Insolvency Act which would give the 
Insolvency Court jurisdiction to stay execution proceeding elsewhere 
G C Chakratartt V EWhfte40CWN 336 What s 51 means is 
that if a creditor has proceeded to execute a decree he will not be 
entitled as against the receiver to the benefit of the execution 
except so far as he may have been able to realise as the assets before 
the admission of the petition for insolvency If he has derived any 
benefit from that execution when the application for insolvency 
was pending, he can not keep that benefit to himself as against the 
receiver Tezmal MaruaTi v Jokiram SuTajinal, 17 PLT 313 160 
IC 146 1936 AIR (P) 112 Where during the pendency of 
execution proceedings the judgment debtor has been declared 
insolvent, the decree holder can only claim such amount as has been 
realised m execution before the date of the admission of the msol 
vency petition Dimi Cfuind v Jna Maf, 35 P L R 408 149 I C 

127 1934 AIR (L ) 535 In order to entitle a person to the benefit 
of the execution of the decree against the property of a debtor (1) 
there must be the execution of the decree, (2) against the property 
of the debtor, (3) m respect of assets realised in the course of the 
execution by sale or otherwise and (4) before the date of the ad 
mission of the petition In Suuminnilut Ayyar \ Official Receiver, 
South Malabar, 57 Mad 330 65 ML J 402 1933 M W N 996 38 
LW 389 145 IC 999 1933 A 1 R (M ) 703 it was held that sec 51 
does vest the property which has been sold in execution of a decree 
for payment of money in the Official Receiver but it appears a rea 
sonable interpretation of the word benefit’ to hold that it is the 
net realisation in execution after paying the costs It would be 
justifiable to award it to the decree holder who has incurred the 
expenses of bringing the property to sale Dissenting from the view 
in Suaminatha Ayar V Ol^cial Receiver South Malabar supra it has 
been held in Balasami Reddi \ Official Receiver Nellore U939) 1 
ML.) 205 that where moneys are realised in the course of an 
execution by sale of the insolvent s property after the date of the 
admission of a petition for insolvency, even an attaching decree- 
holder IS not entitled to retain the costs out of the moneys 
realised by him in such execution and derive the benefit of the exe- 
cution as against the Official Receiver No distinction can be made 
betw ecn an attaching creditor and other decree holders, so far ass 
51 of the Prov tncial InsoU ency Act IS concerned In the Full E ’ 



502 THE PROVINCIAL INSOLVENCY ACT [S. 51(l) 

case of Siibharaya Gottncifln v. Virappa Chetttar Bank, 1933 M.W.N. 
920 . 38 L.W. 745 : 65 M L.]. 719 : 146 LC. 521 . 1933 A.l.R. (M.) 

851, the insolvency petition was filed after the properties were sold 
in Court auction. The Official Receiver took no steps to sec aside 
the sale. It was held that the assets having been realised before the 
date of the admission of the Insolvency petition the Official Receiver 
cannot claim the benefit of the execution. 

Assets. 

Assets mean all a man’s property, of whatever kind, which may 
be used to satisfy debts or demands existing against him, and it is 
said to be realised when by some process it is reduced into posses^ 
Sion, that is to say, m a form in which it is av’ailable for immediate 
application towards the satisfaction of the decree which is being 
executed, Sarab/i V. Goimdram/i, 16 Bom 91. It also means the sale 
proceeds of the property sold m execution of a decree, Ramanatkam 
V. Subramaniya, 26 Mad 179. Rent realised by Receiver are assets 
realised, Fink v. Mahara/a Bahadur, 26 Cal 772 ‘Assets’ include 
any assets held by the Court irrespective of the manner in which 
they came into the possession of the Court and hence money 
brought voluntarily into Court is an asset, Han Charan v. Birendra 
Nath, 35 C.L.J. 327. See also cases under sec 73 . CPC 

"Realised.” 

Where a debt due to a debtor by a third party is paid into 
Court, such payment amounts to realisation, Srinuasa v Siiaram, 19 
Mad 72 : 5 M L J 151. Where property of a debtor is put to sale 
m Court auction, assets are said to be realised only when the entire 
purchase money is paid into Court by the auction-purchaser, Hafez 
V. Damodar, 18 Cal. 242. Assets cannot be said to be held by the 
Court available for rateable distribution until the whole of the 
purchase money has been deposited, Mahara/ah of Burduan v. Apttna 
Knshna Rai, 15 C.W.N 172 In the case of moveables the assets are 
said to be realised only on receipt of the entire purchase-money by 
an auctioneer from the purchaser m execution sale, J. C Galscaun v. 
Vmesh Chandra Baner;ec, 25 C L.J. 303. 

The wording of sec. 51 "assets realised m the course of execution 
by sale or otherwise” do not necessarily mean assets which have 
’ ’ ■ ' ’ ‘ J . It IS sufficient 

Firm of Tekchand 
) 164, the money 

of the judgment-debtor was deposited with the Court Na 2 ir having 
been realised by attachment before judgment. The decree-holders 
got their decree transferred to the very same Court and attached 
the money. They immediately applied for payment. The Nazir 
made a report noting the attachment in favour of the decree-holders 
and the Jearned Judge was of opinion that the decree-holders were 
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pnma facie entitled to the money but instead of making the order 
straightaway, he thought fit of issuing a notice to the other side as 
to why the money should not be paid to the decree holders Then 
a preliminary order was passed in favour of the decree holders 
Soon after the order and before the hearing of the notice an appli 
cation was filed to ha\e the judgment debtor adjudged insolvent 
and an interim receiver was appointed who resisted the decree 
holders application It was held that the decree holders under the 
said circumstances having presented their application for payment 
of the money with all due diligence coupled with the fact ot noting 
of attachment in their favour were entitled to the said moneys both 
these facts tantamount to realisation within the meaning of sec 51 
The words before the date of the admission of the petition 
qualify the words '‘assets realised They do not qualify the word 
sale and the assets can be said to be realised in execution only 
on the date on which the balance of the purchase money is depo 
sited They cannot be said to be realised m execution on the date 
when the deposit of twenty five per cent of the sale proceeds is 
made by the auction purchaser on the date of sale but if before the 
balance of the purchase money is deposited an application for ad 
judication of the judgment debtor is entertained the decree holder 
18 not entitled to sale proceeds including even the twenty five per 
cent deposited to the exclusion of the judgment debtor s other 
creditors as against the Receiver Rumanathan Chettiar v SH^amanKi 
48 Mad 656 47 ML] 759 20 LW 872 85 1 C 216 (1925) 
AIR (M ) 248 In order that money attached m execution of a 
decree may be realised within the meaning of sec 34 (now sec 51) it 
must reach the Court which passed the decree and not when the 
Treasury Officer detained it for transmission to the Court Debt 
Persbrtd \ O M Cbeme 16 Ind Cas 84 9 ALJ 79”^ 

Date of Admission of Petition 

The law nowhere says what is deemed to be the date of admission 
of the petition but there are some sections which afford guidance 
in the matter The sections ^fore s 18 of the Act relate to the 
presentation of the petition but s 18 provides that The proce 
dure laid down m the Code of Civil Procedure 1908 withre’ipcct 
to the admission of plaints shall *o far as it is applicable be 
followed m the case of insolvency petitions The only provisions 
ofthe Civil Pro Code which relate to the admission of the plaint 
are Or 4 r 2 which provide that The Court shall cau«e the parti 
culars of every suit to he entered in a book to be kept for the pur 
pose and called the Register of Civil Suits Such entries 'hall be 
numbered m everv >car according to the order in which the plaints 
are admitted This is the first time that the word admitted is u«ed 
in the order Another section IS s 2l Pro Ins Act which provides 
that at the time of making an order admitting the petition or at 
subsequent time before adjudication the Court mav order the ’ 
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to give reasonable security for his appearance until final orders arc 
passed Hence it was held on the authority of Rnmanatfian Cfiet 
ticir V Sutramanian C/ietnar 48 M 656 47 MLJ 759 85 I C 2l6 
1928 A I R (M ) 248 that the dateonvvhich an applicant is asked 
to furnish security for his regular attendance m Court can be re 
garded as a date of admission of the insolvency petition Agar 
Chand V Pnthii Singh, 38 PLR 1148 1936 A 1 R (L) 885 The 
date of admission of petition does not relate book to the date of 
presentation in the absence of an express prov ision to that effect 
Hence s 51, does not deprive the creditors of the fruits of thetr 
decrees in respect of moneys which are brought into Court between 

the date of the presentation of petition for msolvencv and the date 
of its admission S 51 refers to the dare of admission and not to 
the date of the presentation of the petition, Chnrtin/ii Singh v Sar 
dar Mohammad, 1935 AIR (L) 690 

Attachment per se confers no right. 

It must be taken that the attaching creditor does not obtain by 
his attachment any charge or lien upon the attached property and 
he cannot claim any priority by reason of his attachment m respect 
of the property attached as against the Official Assignee who re 
presents not only the insolvent, but the whole body of the creditors 
Frederick Peacock v Modon Copal 6 C W N 576 (F B ) Haran 
Chflitdra v Joy Chand 57 C 122 1929 AIR (C ) 524 The 

effect of an attachment under the Code of Civil Procedure is to 
prevent alienation It does not confer title An order of attach 
ment only operates so as to give the judgment cr^iror certain rights 
m execution It does not operate when those rights are not exer 
cised before the presentation of a petition in insolvenc> so as to 
create m favour of the judgment creditor a title which prevails 
against that of the Official Assignee, under the vesting order min 
solvency made after the order of attachment fCws/masunmi v 
Offcial Assignee of Madras 26 Mad 673 Bansilal \ Kashinath. 29 
NLR 303 145 1C 685 1933 A I R (N ) 229 

The mere factum of attachment was not sufficient to bring the 
creditor within the category of secured creditor The attachment 
at the most only creates a species of temporary hen which conn 
nues until the insolvency petition is duly admitted Ram Rao v 
\V/is»dsx> JIOIC 893 IJ92B) AIR (N) 336 Bur nhere 
belonging to a debtor has been attached, if the aitaehmg Court and 
the custody Court are the same, there is a realisation m the course 
of execution by sale or otherwise’ within the meaning sec 51(1) 
of the Provincial Insolvency Act, only when so much of the money 
standing to the credit of the judgment-debtor as is necessary to 
to satisfy the decree holder who has applied to it for execution is 
ordered to be transferred to the credit of the attaching creditor’s 
suit Therefore a creditor who has attached money belonging 
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to an insolvent before the admission of the insolvency petition, 
IS entitled to claim the benefit of the execution against the 
Receiver only if such an order has been made previous to the 
admission of the petition In re Assudamal Fatehchand, 101 I C 848 
1927 AIR (S ) 194 , Vistanadlum Cheat v Arun Chellam, 44 Mad 
100 (F B ) , Nachappa v Subbiar, 46 Mad 506 (F B ) The attach 
ment does not create any title in favour of the attaching creditor 
It merely prevents alienation In view of sec 51 of the Provincial 
Insolvency Act, an attaching creditor was entitled to be classed 
with other unsecured creditors on the basis of a rateable distnbu 
tion of assets Haran Chandra v Joy Chand 57 C 122 

Attachment before judgment confers no right 

An attachment before judgment is not an attachment in execu 
tion of the decree for payment of money Mafehan Lai v Gulzarmal, 
6 All 290 In In Re Pollard, (1903)2 KB 41, Lord Justice Romer 
observed In order that the creditor should obtain a special 
charge upon some specific part of the property seized under the 
writ, he must go further and must obtain some order giving him 
a special right to or charge on a specific part of the property 
Therefore the fact that the sequestrators had sequestered money 
owing to the debtor by a banker would not give the creditor any 
right to say that the money was his property or that he had only 
special charge thereon ’ Following Re Pollard, supra it was held 
in Ernkulappa Oieicy v The Official Assignee of Madras 39 Mad 
903 32 I C 190 that ‘ when on the application made by the 
plaintiff under Or XXXVIII, r 5, CPC for attachment before 
judgment of certain properties belonging to the defendant, the 
Court issued summons to the defendant to furnish security for a 
certain amount or to show cause against it and further ordered 
that certain goods belonging to the defendant should be attached 
until further notice, and the defendant paid into Court the amount 
specified in the summons but subsequently became an insolvent 
the plaintiff had no charge on the money paid into Court as against 
the Official Assignee of the insolvent ” 

Where defendant s properties were attached before judgment 
in the plaintiff’s suit by the Court which directed the attached pro- 
perties to be released from attachment on the defendant’s paying 
Rs 500 as security and after the same was paid and the properties 
released the defendant was adjudicated an insolvent under Act III 
of 1907 but not before the plaintiff’s suit was decreed held the 
pluntiff acquired no charge or lien upon the money deposited as 
security for getting the attachment before judgment withdrawn 
and the Receiver in insolvency was entitled to have the money paid 
to him The money not hanng been realised m execution of a decreee 
prior to the adjudication order sec 34 of Act III of 1907 did not apply 
Pramatha Nath V Mohmi Mohan, 19 C W N 1200, Purshotom Das 

/ 
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DaifJ, 13 A L I 893 , Kashi Nath \ Kanhya Lai, 37 All 452 , H W 
Fanners \ Couasji, 14 ALJ 236 33 Ind Cas 723 Where the 
assets have been realised in the course o/ execution by the sale or other 
« ise as mentioned in sec 34 of Act III of 1907 » <■ ’ 

ord ' ' 
tion 

aga „ i i^^uouatiin HhmecI, 

23 I- vv N 461 

In the absence of an order by the Court for transfer of money 
realised by sale of the judgment debtor’s property attached before 
judgment m another cnilsuit to the account of the judgment 
creditor or for Its payment to him the amount m custody of the 


before judgment, but is released on the defendant giving security, the 
security comprising certain items of the attached property the plain 
tiff on obtaining a decree is entitled to a preferential right and can 
execute the decree against the property given as security Janah\ 
Rnmaiuamt, 56 I C 267 Where there has been an attachment 
before judgment but before the decree is passed the defendant is 
declared insolvent and the property then vests in the Official Re- 
ceiver, the plaintiff gams no nahr hv rK» — 

of the Official Receiv er prev 1 1 7 

I C 145 1930 A I R (S ) 12 _ „.,,,ady 

vested m the Official Receive! is put resale by the decree holder 
without notice to the Official Receiver and is purchased by him and 
the sale IS confirmed and possession is delivered by iheexecunng 
Court inspite of the irregularity having been brought to the notice 
of the Court the insolvency Court has power to annul the sale and 
delivery of possession, Miilai Ram V Firm Can^a Ram 13 Pat 30 
146 I C 252 1933 A I R (Pat ) 619 

Receiver. 

Receiver includes both inierim receiier as well as receiv er after 
adjudication see Notes under sec 52, infra Where property of an 
insolvent IS sold in execution of a decree against him by another 
decree holder afrci the admission of an insolvency petition against 
him the insolvent s property or the sale proceeds so realised by sale 
vests m the insolvency Court under s 28 Provincial Insolvency Act, 
in the absence of a receiver being appointed in insolvency pro 
ceedings The receiver is only an officer of the Court and until he 
is appointed the Court is entitled to represent the insolvent s estate 
for administration Rangappa Gangappa v Madho Tapt, 

I L R 1937 N 249 170 1 C 383 1937 AIR IN ) 193 
Steps to be taken by the Receiver. 

The Official Receiv er has no locus standi as such in the execution 



s. 51(1)1 


RESTITUTIOK OR REFUND 


507 


proceedings. He is merely an ordinary litigant who may be entitled 
to move the Court in the usual manner and the usual manner to 
move the Court is the presentation of a proper application which 
is to be heard in the presence of the parties In a case in which the 
Official Receiver, after sending the telegram, never appeared m 
Court and all the proceedings taken by the Court were in his 
absence, they were held liable to be set aside on the application 
of the decree-holder on the ground that there was nobody present 
before it to prosecute the proceedings even if it be assumed that 
there was such an application, Bashesfier Nath v. Baga Mai, 120 I.C. 
175 : (1929) A.I R. (L.) 805. In order to give effect to the section, 
It IS necessary for the Receiver to make an application for the 
proceeds, in other words, they do not ipso facto belong to the 
Receiver or to the estate of the insolvent, iok/iiram Surajmal Firm 
V. Chouthmal Bhagirath, 9 Pat. 945 1931 AIR- (Pat ) 70. 

Restitution or Refund. 

The view expressed in Dm Muhammad v Taro Chond, 116 I C 
192 . 1930 A.I R (L ) 39, namely, that “there is no provision in the 
Provincial Insolvency Act authorising Official Receiver to claim 
a refund of money realised by a decree-holder m execution of his 
decree after the date of the admission of a petition to adjudicate 
the judgment-debtor as an insolvent. Section 144, C P.C. relates 
to restitution of a benefit received by a person m the event of a 
decree being varied or reversed and is inapplicable to a case like 
this, but the Official Receiver may institute a suit against the decree- 
holder for recovery of the money realised by him. The proper 
course for the Official Receiver ivas to apply under section 52 to 
the executing Court. The executing Court has got no power to 
direct the decree-holder to restore the amount,” has been overruled 
in O^cial Receuer, Jullundur v Labhu Ram, 14 Lah. 724 • 144 I C. 
580. 1933 A I.R. (L ) 477, where It has been held that under sec. 
51 (1), the Receiver in insolvency is entitled to assets realised by a 
Judgment-debtor in execution after the date of the admission of a 
petition by the judgment-debtor to be adjudicated an insolvent, 
sec. 52 being applicable to a state of affairs antecedent to what is 
contemplated by section 51 (1) Under sec. 4 of the Act, the 
insolvency Judge has full power to decide whether the Official 
Receiver is entitled to the assets realised by the decree-holder in 
execution of his decree against the insolvent and can order refund 
of the money paid to the decree-holder. Following this case it 
has been held in Scshayja v. Rangiali, (1939) 1 M L J 203 that w here 
the insolvent’s property was sold m execution of a decree and the 
Court came to the conclusion that the realisation of the sale 

j. u .1- 11 j J .1 1 T> 

Id 
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Order for rateable distribution. 

WKere an order for rateable distribution has been passed under 
sec. 73, C.P.C the exception to section 51 (1) applies not only to 
the amount credited in favour of the attaching decree-holder but 
also to the amount rateably distributed under the order. Where 
an order for rateable distribution was made but the decree-holders 
were prevented from drawing out the sums to which they were 
entitled thereunder by reason of litigation instituted by other 
creditors of the judgment-debtor and before the sums were actually 
drawn out, the judgment-debtor became insolvent, It was held that 
the sums m Court must be treated as the property of the decree- 
holder and not that of the judgment-debtor. As soon as the order 
for rateable distribution was passed the Receiver cannot recover 
from Court, The Official Recener, Tanjore v Venkacarama Iyer, 
42 M L ]. 362 ; 1922 M.W.N. 51. 

Sub-sec. (2) ; Rights of secured creditors. 

In the case of an ordinary creditor, he will be entitled to the 
assets realized in execution of his decree if the assets are realised 
before the admission of the insolvency petition. But, in the case 
of a secured creditor, he could proceed with the execution of his 
mortgage-decree even after the admission of the insolvency petition 
and will be entitled to the sale-proceeds of the mortgaged property 
notwithstanding the pendency of the insolvency proceedings It is 
not necessary that the executing creditor, m order to get the fruits 
of the execution proceedings, should have sold the property before 
the admission of the insolvency petition. His right to proceed with 
execution tilt he realises the amount due to him is not taken away 
by the admission of an insolvency petition It is therefore clear 
that the right of a secured creditor either to commence a suit or to 
proceed with the suit and to proceed with the execution of his 
mortgage decree is not taken away by the admission of an insolvency 
petition, or by the adjudication of the mortgagor as an insolvent, 
The Official Recener, Coimbatore v, PahTusnami Chetti, 48 Mad. 750. 
It has been held in some cases, e g., in Khazanchi Sha v Ntzam Dm, 

31 Punj. L R. 506 : 126 IC. 174: 1930 AIR {L)79land Mt. Joi 
Logi V. Alliance Bank of Simla Ltd, 12 ALJ. 113 128 1 C. 300: 
(1930) A.I.R. (L ) 855, that a secured creditor can pursue his 
remedy on his security in the absence of Official Receiver from the 
array of parties. But in view of the Pnvy Council decision m the 
case of fffliuc/iand Baneryee v. Jagannath Marwari, 54 1 A, 190 : 
54 C. 595, the above view of the Lahore High Court can no longer 
be supported. 

Rights of creditors who acquire a Hen. 

Where, in an action on a bill of exchange, money was deposited 
m Court by the defendant to abide the event, and the matter was 
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submitted to arbitration, and before the award the defendant 
became bankrupt, it was held that the plaintiff was a creditor 
holding security, Exparte Banner, L R (1874) 9 Ch 379 , Expane 
Bouchard, (1897) 12 Ch D 26 So also if a defendant pays money 
into Court with a denial of liability and becomes bankrupt before 
hearing, the plaintiff is a secured creditor for so much of his claim 
m the action as may be admitted for proof in bankruptcy, Re Gordon, 
(1897) 2QB 516 The same principle applies to money paid into 
Court as a condition of lea\e to defend under RSC 1883, Or 
XIV, and such money will be ordered to remain in Court until 
the ‘ event” is determined either by trial of the action or admission 
of a proof, Re Ford, (1900) 2 Q B 211 The defendant was arrested 
before judgment and w as ordered to be released from custody on 
depositing in Court a sum of money sufficient to meet the plaintiff’s 
claim in the suit, under Or XXXVIII, r 2 of the CPC There 
was subsequently an attachment of the money by a decree holder 
and an adjudication of the defendant as an insolvent It was 
held that the money was paid into Court to the general credit of 
the action and charged with a hen m favour of the plaintiff on the 
latter obtaining a decree in his favour , and that the attaching 
creditor’s and the Official Receiver’s claims were subject to his 
hens Ramiah Aiyar \ Gof>alieT, 41 Mad 1053 

In an appeal the defendant appellant obtained an order for 
"■ ' redit of the suit the decretal 

was adjudicated insolvent 
ed with the appeal On an 
ind payment to the decree 
holder of the money so deposited m Court, it was held that the 
amount was payable to the decree holder and not to the Official 
Assignee, Cfioutfi Mu*i v The Calciitra Wheat and Seeds Association, 
51 Cal 1010 84 I C 922 1925 A I R (0 416 Where money is 
deposited by a defendant as a condition precedent to the setting 
aside of a decree under O 37, r 4, CPC, the decretal amount 
IS a charge on the deposit if final judgment is passed against the 
defendant The case might be different if, instead of depositing 
money as a security, land were furnished as security In such a 
case the title of the real owner of Iind would not be lost, Gopalaijar 
\ Thenivsnso^n Pillai, 38 I C 431 In Purshottam Das v E B 
Dand, UAL] 893 30 I C 779, it was held that a decree holder 

w as a secured creditor, the money set apart for him as a condition 
precedent for the setting aside of arv exparte decree being a secunty 
to him which he might draw and appropriate to his own use. 
“Where a sum IS deposited b> the defendant with the plaintiff’s 
pleader (as when It IS deposited in Court) under an order of the 
Court that the deposit is ‘in part satisfaction of the mone> to 
which the plaintiff ma> be entitled* as a result of the action, such 
sum is not attached before judgment within the meaning of Or 
XXXVlll, r. 5, CP C. involving the consequences that in the event 
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of the insolvent being subsequently adjudged an insolvent, the 
deposit becomes available to the general body of the insolvents 
creditors The effect of the order is that the plaintiff is secured 
in obtaining satisfaction of his decree, if he obtains one and on a 
decree being obtained the plaintiff is entitled to be paid out of 
this sum forthwith m preference to the other creditors Gouranga 
Behan Basak \ Manindra Nath Das Gupta 37 C \X N 475 5S 
CLJ 222 145 IC 826 I933AIR (C>625 

Sub section (3) , bona fide purchaser in execution sale. 

Under section 43 (3) of the BanLruptcy Act an execution 
lev led by sei-ure and sale on the goods of a debtor is not invalid 
bi reason only of its being an act of bankruptcy and a person 
u ho purchases the goods in good faith under a sale by the Shenff 
shall in all cases, acquire a good title to them against the trustee 
in bankruptcy ’ An order for the sale of mortgaged property 
having been made on the application of the mortgagee who had 
got a decree, and before the sale had taken phee the mortgagor 
(judgment debtor) applied to be made insolvent under section 
344 of the CPC (1882) Five months after the sale he was duly 
declared an insolvent under section 351 It was held that the 
subsequent declaration of the mortgagors insolvency did not affect 
the sale or render it illegal No consequences in derogation of the 
ordinary tights of judgment creditors follow from an application 

Ishi IT LaLhmtdat 
Gut SaTan La! 42 
od faith purchases 

the property of a debtor under a sale in execution shall m all 
cases acquire a good tide to it against the Receiver Where a 
purchaser of an insolvent’s property in execution sale has been for 
valuable consideration without notice the purchaser from such a 
purchaser even vv ith notice of the insolvenc> acquires the right of 
the vendor and gets a good title under sec 34 (3) [now sec 51(3)1 
as against the Receiver, Madhit Sudhan v PuThati Sundan 35 Ind 
Cas 643 Following this case it has been held in Dincsfi Chandra v 
Miinshi Juhanali, 39 C W N 424 that sec 28 (2) is controlled by sec. 
51 (3) A bona fide purchaser m good faith of an insolvent s pro 
perty at an execution sale held after the order of adjudication 
acquires a good title against the Receiver in Insolvency even though 
such purchaser may be the decree holder himself In a case when 
the decree holder was not aware of the insolvency proceedings 
against the judgment debtor, the execution sale of the latter’s pro 
perties after the order of adjudication cannot be held to have been 
a nullity by reason of non service of notice under Order XXI r 22 
CPC There is nothing m the section to suggest that the sale is 
null and void and that the title obtained in the property purchased 
in execution does not vest in the purchaser Jokhiram Siirajmal Firm 

\ Chomiunal Bhagirath, 9 Pat 945 (1931) AIR (P ) 70 When 
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an auction sale has taken place, the property itself no longer vests 
m the Court or the receiver, but under sec 51 the sale proceeds 
are at the receiv er’s disposal But in some cases he could apply 
for setting aside the sale under Or 21, r 90 CPC, fCishan Suarup 
V Mukadi Ul, 1934 A L J 857 1934 A W R 557 1934 A I R 

(All ) 252 

W'hen the decree holder brings to sale the property of the judg 
ment debtor in execution of his decree and the sale is held after the 
admission of the insolvency petition against him at the instance of 
another creditor and no intimation is sent to the execution Court 
and the Court in ignorance of the insolvency proceedings holds the 
sale, the sale will not be void unless the purchaser purchases it with 
the knowledge of insolvency proceedings Sec 52 must be read in 
conjunction w ith s 51 of the Act as s 51 qualifies s 52 with the 
result that even if such a sale is held, the benefit accruing from the 
sale namely the sale proceeds shall be entirely at the disposal of the 
Insolvency Court for distribution amongst the creditors, if they are 
realised after the date of admission of the petition Rangappn 
Ganzappa v Ghanshyam I L R 1937 N 249 170 I C 383 1937 
AIR (N ) 193 

Where the judgment debtor is declared an insolvent he has no 
longer any interest m the property which can be sold and the Court 
has no jurisdiction to sell the property without making the Official 
Assignee a party to the proceedings Where, therefore, insolvent’s 
property is sold m execution of decree against the insolvent, 
question of good faith IS irrelevant because the execution procee 
dings are a nullity after the order of adjudication which dates back 
to the petition The essence of good faith is that the purchaser 
should not know of the defect m his title If he does then he 
loses his protection Where, therefore, the decree holder purchaser 


By reason of the provisions of sec 28 (7) of the Act, the title 
of an auction purchaser vv ho purchases a property of the debtor after 
admission of the insolvency petition but before the order of adjudi* 
cation IS not absolute but contingent on the insolvency applica- 
tion being dismissed whereupon he gets an indefeasible title But 
if an order of adjudication is made, such purchaser, unless he be 
a purchaser in good faith cannot claim any title against the 
receiv er jogendra Nurfi fCnndM v Jognesu ar Mandal I L R 63 
C 178, 39 CWN 1289 158 1C 574 1935 AIR (C ) 612 
Bv the combined opention of ss 28 and 51 it is clear that a 
sale of the property until the date of the order of adjudication 
IS not prohibited inspire of the presentation and admission of 
the insolvency petition but the creditor is not given the benefit of 
the rcmed> had b> him But the law protects the title of the bona fi ’ ' 
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auction purchaser to the property sold in auction because of s 51(3) 
If therefore a purchaser can say that the purchase was made in good 
faith inspire of the fact that there has been an order of adjudi 
cation subsequent to the sale his tide to the property ill remain 
unaffected Therefore the doctrine of relation back of the title of 
the Official Receiver is subject to the exception enacted m s 51 (3) 
Mamidi China Venicata Siio'vya v Nekhanti Stiryanarayana 1938 
M W N 841 1935 AIR (M ) 906 The plain meaning s 51 (3) 

of the Act IS that m every case execution sale of a debtor s property 
whether before or after admission of the insolvency petition the 
bona fide purchaser acquires a good title to the property which holds 
good against the Official Receiver and the right which the Official 
Receiver gets by relation back from the order of adjudication to have 
vested m him all the property which the debtor had at the date of 
insolvency petition \mU not prevail against the purchaser m good 
faith at an execution sale held prior to adjudication Strangers to a 
suit are justified in believing that the Court has done that which it 
ought to do and no purchaser at a Court sale would be safe if he 
was bound to enquire into the accuracy of the Court s conduct of 
its own business Mutban Cbcttior v Venkimsuami Na clten 59 M 
928 1936 MWN 753 44 LW 194 71 MLJ 170 1936 AIR 
(M)819 

An appi cation by a receiver m insolvency praying that an execu 
tion sale of a property of the judgment debtor held after the adjudi 
cation ' ■* J J I 

cation 
cation 

of the insolvent judgment debtor n the latter s interest Conse 
qiiently not only an app-al but also a second appeal would he from 
an order made on such an application D nesh Chandra Roy 
Cho vdhurv v Munshi Jahanali Bisuas 39 C W N 424 

When decree holder is the auction purchaser 

There is nothing in the provisions of the Provincial Insolvency 
Act to preclude a decree holder from proceeding with the sale with 
the knowledge of the insolvency and purchase the property him 
self Notice of insolvency to the decree holder cannot connote to 
him want of good faith The only disability under which he lies 
IS that he will not be entitled to the benefit of execution that is 
he can not set off the amount of the decree debt against the pur 
chase price but he is bound to pay the amount of the purchase 
money into Court just like any other stranger purchaser and share 
’ ’ ’ i. u I fQjg Mahmicli 

' M W N 841 


Sale after adjudication 

Sec 51 (3) can only refer to all cases of execution sales held 
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before adjudication It cannot operate in cases of sales held after 
adjudication for the tu o reasons vi (1) that sec 51 comes m the 
Insolvency Act amongst a set of provisions dealing with the effect 
of insolvency (i e adjudication) on antecedent transactions and (2) 
that after adjudication the debtor has no property which can be 
sold in execution Hence a Court executing a decree has no power 
to sell a judgement debtor s property after the judgment debtor has 
been adjudicated insolvent Such sale is inoperative and the fact 
that the Official Receiver was given a notice in the execution pro 
ceedings in such case does not make him bound by the sale That is 
a question of procedure only Buchu Mflfltkflrjiina Rao v Oj^icicil 

Receiver Kistnn ILR 1938 (M) 1063 1938 A I R (M ) 449 
Effect of foreign adjudication on execution 
proceedings in India 

A prior attachment of a debtors property in execution of a 
decree for money is not avoided by the subsequent adjudication of 
the debtor by a foreign Court In execution of a money decree 
obtained by the appellant against hts judgment debtors he attached 
in December 1926 m the Madras High Court a preliminary decree 
for partition which had been passed by the High Court m favour of 
his judgment debtors In September 1928 an order was made by 
the District Court at Secunderabad adjudicating as insolvents the 
said judgment debtors The question having been raised as to what 
effect was to be given by the Madras Court to adjudication orderof 
the Secunderabad Court m competition with the prior attachment of 
the decree in the Madras Court it was held by the Privy Council 
that the District Court at Secunderabad was a foreign Court m 
relation to the Courts of British India and that the prior attach 
ment in India was not avoided by the subsequent adjudication of 
the foreign Court Anantapadmanahhasuamt v Ojjicial Receiier 
Secunderabad 60 I A 167 56 Mad 403 64 MLJ 562 1933 

MWN 374 1933 A L] 692 37 C \V N 553 57 CL] 418 35 
Bom LR 747 142 I C 552 1933 A 1 R (P C ) 134 


52 Where execution of a decree has issued against 
D of Coo,, property of a debtor « hich is sale- 

executmB decree able in exccution and before the sale 
** to property thttcof tvoucc VS gvxetv to the Court 

takeninexecution i j “ i i 

executing the decree that an insolvency 
petition by or against the debtor has been admitted, the 
Court shall, on application, direct the property, if in the 
possession of the Court, to be delivered to the receiver, 
but the costs of the suit in which the decree was made 


and of the execution shall be a first charge on the property/” 
so delivered, and the receiver ma> <iell the property or ari^ 


33 


/ 
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adequate part thereof for the purpose of satisfying the 
charge. 

Review. 

This IS section 35 of Act 111 of 1907 and corresponds to sec 54 
of the Presidency Towns Insolvency Act, and is bised on section 41 
of the Bankruptcy Act, 1914 

Amendment. 

The clause “an insolvency petition by or against the debtor has 
been admitted,” has been substituted m place of an order of 
adjudication has been made against the debtor” in Act III of 1907 
and the clause “the costs of the suit in which decree was made" 
has been newly added These amendments ate thus explained in 
the Select Committee Report, dated 24th, September, 1919 . “We 
provide at the same time by a new clause amending sec 35 of the 
Act that the costs of the suit as well as of the execution shall he a 
first charge on property delivered by the Court under the section to 
the receiver." 

Object of the section. 

The object of the section is to stay the execution proceedings in 
all the Courts against the estate of the insolvent by operation of 
law as soon as an application for insolvency has been admitted, to 
prevent individual creditors deriving unfair advantage over other 
creditors and to place the property m the hands of the receiver for 
equal distribution to the general body .of creditors The difference 
between secs. 34 and 35, (now secs 51 and 52) is that if the creditor 
has been able to realise the whole or part of his dues by due dili 
gence before a receiving order is made he will be allowed to reap 
the benefit of his diligence (sec 51), otherwise all creditors are 
equally entitled to participate (sec. 52), and to achieve this object all 
Courts have been directed to stay all execution proceedings as soon 
as It is informed that a petition for insolvency by or against the 
judgment debtor has been admitted After an adjudication m insol- 
vency an attachment of property though made before adjudication 
ceases to have any effect and the property vests in the receiver, and 
if no receiver is appointed the property vests in the Court, Got md 
Das v Karan Smgfx, 40 All 197. The object of section 52 is not to 
give an advantage to the insolvent but to prevent individual creditor 
deriving unfair advantage over other creditors and to place the 
property in the hands of a receiver for equal distribution to the 
general body of creditors T/iis section, no doubt, git es aright to the 
msolient to ntalce such an application but it is obvious that the appli- 
cation must be made for the general body of creditors and not for 
the insolvent Tirpat Thalcur v Ram PerJcasfi Das, 12 Pat LT. 103 
125 I C 783 : 1930 A 1 R. (Pat) 406 
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Notice and applicntion to the executing Court 

It IS the duty of the sherilF n hen ser% cd u ith notice of a recen int, 
order to hand o\ er on reijuest the goods or their proceeds to the 
Official Reccner but if the Official Receiver does not make the 
request It IS his duty to sell (although sec 40 Bankruptcy Act 1914 
will deprive the execution creditor of the benefit of execution) 
and the trustee cannot afterwards impeach the sale Woolford s 
Estate Trustee v Leo (1892) 1 Q B 772 Before an executing Court 
can stay sale of judgment debtors property under sec 52 two condi 
tion must be satisfied They are firslly that notice should have 
been given to the executing Court of the admission of the insolvency 
petition and secondly that the application should have been made 
to that Court for delivery of the property to the Receiver Ram 
Gopal Ram Parsad v GuhuJ Mai G/iasiram 128 I C 292 1930 A I R 
(Lah ) 851 The Receiver IS to give notice of the admission of the 
insolvency petition to the executing Court and may request the 
executing Court to deliver up the property seized in execution 
There IS no provision m the Provincial Insolvency Act which pro 
hibits a Court executing a decree from selling the judgment debtor & 
property merely by reason of its having been given notice that an 
msolvency petition by him has been admitted It is only when an 
application is made to the executing Court for the delivery of the 
property that the Court is required by sec 52 to direct the property 
if m its possession to be delivered to the Receiver If no such appli 
cation is made the executing Court is at liberty to sell the property 
and the sale being legal cannot be impeached by the Receiver or 
the creditors Rolla Ram v Ram Labhya Mai 6 L L j 232 80 I C 
509 sec 51 qualifies sec 52 which must consequently be read in 
conjunction with sec 51 If no notice is received by the executing 
Court and that Court m ignorance of the insolvency proceedings 
holds an execution sale the sale though held after the admission 
of the insolvency petition will not be void unless the purchaser in 
execution purchases the property with knowledge of the insolvency 
proceedings But the benefit accruing from the sale namely the 
sale proceeds will be entirely at the disposal of the Insolvency 
Court for distribution among the creditors if they arc realised after 
the date of the admission of the insolvency petition The Insol 
vency Court can call upon the decree holder to deposit the sale 
proceeds if he has draw n the same out of Court tow ards the decree 
debt Rangappti ' GFanshjnm I L.R (1937) Nag 249 170 

IC 383 1937 AIR (N) 193 

But in AnaniHaTimn ijer V \ etiali 50 M L.J 611 34 I C 829 it 

has been held that the executing Court is bound to stay the sale 
if It had only the notice of the admission of the m«olvency petmon 
and when no application for delivery of the property under attach 
ment has been made In that case A was adjudged insolvent on 
the l7th August 1911 In execution of a decree against him 
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on the 21sc January, 1911 certain properties were attached The 
Receiver of the insolvent’s estate applied to the Court on the 2nd 
March 1912 to stay the sale on the ground that A has been 
declared insolvent But the sale nevertheless took place and the 
property was purchased by the second respondent The Receiver 
thereafter applied to the Court for setting aside the sale It was 
held under sec 47, C P C that the sale was altogether irregular and 
the Court m holding the sale after it has been brought to its notice 
th-it the judgment debtor had been adjudged an insolvent, acted 
if not Without jurisdiction at any nte with material irregularity 
m the exercise of its junsdiction , held further that the second 
respondent acquired no title to the "p *1-.^ J- j i. 

had at the time of the sale no 
be sold and that neither sec 34 no 

" ’ affected the case So also in Maha 

atubhai 30 Bom L R 455 109 1 C 

, It has been held that on a mere 
notice of the admission of a petition for adjudication of the 
judgment debtor, the executing Court was bound to stay the sale' 
Following this case it has been held in Mohendra Kumar Baisya Saha 
V Dmcsh C/vander Roy Choudhury 60 Cal 696 57 CLj 381 37 
C W N 392 that a sale of a judgment debtor’s property in execution 
of a decree against him by the executing Court is void js against the 
receiver when the executing Court is before the sale apprised of 
the pendency of insolvency proceedings again«t such judgment 
debtor m the Insolvency Court althotigh no application for delnery 
of the property may have been made by the receii er Therefore it follows 
as has been observed by Rankm, CJ m Mohttosh Duttav Rai 
Sdtijfi Chandra Choudhun Bahadur, 35 CWN 971 1932 A.I R 

(C) 203 that sec 52 is applicable only where notice is given to 
the Court in time and before the sale hns already taken place 

If no application is made to the Executing Court 
under section 52 

- j '^>urt under sec 52 

IS made m that 
to proceed with 

the sale of the property Tnere is nothing in the section to indicate 
that the executing Court is prohibited from doing whit it is obliged 
to do and its power to sell the property remains unaltered and 
umffectcd ’ as has been obsetv^ by Lord Esher m Trustees of 
"Woolford s Estate V Letj', (1892) 1 QB 772 (780) The sale by the 
Court is pnma facie valid Mamtdi C/iina Venkata Siiayya v 
Nck^nti Stiryanarayana, 1938 M W N 841 1938 A I R (M ) 906 
It IS only when an application is made to the executing Court 
for the delivery of the property, that the Court is required by sec 
52 of the Act to direct the property if in its possession to be 
delivered to the Receiver In the absence of such an application 



S. 52] . NOTICE NECESSARY TO EXECUTING COURT 517 


the Court is at liberty to sell the property P M Chetoat PiTm v 
AfCACTAL C/iettyar Firm, 13, R 534 1935 A I R (R) 317 

Receiver includes interim Receiver. 

Whether the term “Receiver” used m sec 52 is restricted to 
'' . ^ . adjudication or will apply to an interim 

tion 20 IS not quite clear Nor is it 
under the section is restricted to one 
made by the insolvent or any one else 
But It IS perfectly clear that an application under sec 52 to an 
executing Court to deliver property to the Receiver can only be 
a valid application if the Receiver had been clothed by Insolvency 
Court w ith povv ers to take possession of the insolvent’s property, 
Arunttchalam Chetnar V Naganntt Naicker, 23MLW 513 94 I C 
126 (1926) AIR (M ) 606 

In Ljon Lord & Co v Virb/iandas, 19 S L R 35 95 I C 705 
1926 AIR (S ) 199, it has been held that the Receiver referred to 
in sec 52 is the Receiver appointed under paragraph (1) of sec 56 
of the Act after the passing of the order of adjudication and not an 
interim Receiver appointed under sec 20 of the Act The power 
to apply for an order under sec 52 for transfer of property from 
the custody of the Court to that of the Receiver or the power to 
sell a part of the property to pay off a charge created by sec 52 
cannot be conferred on an interim Receiver for the preservation 
and management of the property pending decision of the Court 
So also in Ram Gopal Ram Prasad v Gulua Mai Ghasiram 1930 
AIR (Lah ) 851, it has been held that sec 52 contemplates a 
Receiver with power to sell Such power is possessed only by a 
Receiver appointed after adjudication and not by a Receiver 
appointed ad interim But this view has not been accepted as 
correct by the same High Court in the case of Madho Ram Budh 
Singh \ Ra; Kijhan, 1932 A I R (Lah ) 471 where it has been held 
that a Receiver referred to m section 52 is not the Receiver 
appointed after adjudication and an application under sec 52 by 
an interim Receiv er IS competent, inasmuch as sec 52 as it stands 
contemplates that presentation of an application not after adjudi 
cation but at any earlier stage, t e as soon as the petition is 
admitted 

In MohitosH Dutca \ Rai Sans Chandra Chaudhuri Bahadur, 35 
C W N 971 1932 A I R (Cal ) 203 Rankm. C ) . observ ed that an 

mtcTim Receiver unless he comes under sec 52 of the Prov incial 
Insolvency Act IS not competent to maintain an application under 
sec 47, CPC as he cannot be said to be in any sense the represen 
tative of the judgment-debtor In Snosu ami OJajar \ Suhramania 
Aoar, 55 Mad^ 216 62 MLJ 68 1932 AIR (Mad ) 95, it has 
been held that “section 52 as amended is peremptorv in its terms 
and contemplates the presentation of an application not after 
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adjudication but at an earlier stage, that is, after an insolvency 
petition has been admitted At that stage the only Receiter that 
can be m existence for the purpose of applying is the interim 
Receiver The Receiver referred to in sec 52 is not Recener 
appointed after adjudication and an application under sec 52 by an 
mterim Receiver is quite competent' The uords ‘has been 
admitted’ m sec 52 clearly show, that the word ’receiver” used 
Ktcr on in the section must include an mterim Receiver On the 
admission of a petition there can be no question of a receiver until 
the debtor has been declared insolvent Firm Gfianshyam Das 
Hanuman Prnsad v Jamflram Verman, 1934 All L R 389 1934 A I R 
(All ) 444 According to sec 52, as now amended there is no 
difference between a Receiver appointed after adjudication and an 
interim Receiver so far as the right of a decree holder in a simple 
money decree to execute his decree by attachment and sale of the 


insolvent’s property is concerned and such property vests m the 
inteiim Receiver in the same manner as in a receiver appointed after 
adjudication, Bishan Sing \ Giirmwlch Rum, 34 P L R 41 It has been 
held m Mad/io Ram Budh Singh v Recener of Firm Radha Kishen 6f 
Sons 14 L 63, that in its present amended form sec 52 contemplates 
presentation of an application not after adjudication but at any early 
stage that is to say, as soon as the insolvency petition has been 
admitted , and the Receiver referred to m the section as not the 
Receiver o^ter anjudication and nn application by the mfenm 
Receiver IS competent Mutfuin Chcttiar v Veni Kutsuami Naichen 
59 M 928 1936 MWN 753 44LW 194 71 MLJ 170, 1936 
AIR (M) 819 , Ixixmi Od Mill Co \ Siildideo fTahuyalal 31 NLR 
(Sup) 212 161 1 C 661 1936 A I R (N ) 120 


Power of Insotvency Court to stay sale. 

When after certain properties of a debtor have been attached in 
execution of a decree, an insolvency against him is admitted, it is the 
executing Court and not the Insolvency Court which may entertain 
an application and make an order under sec 52 of the Provincial 
Insolvency Act, directing the properties to be delivered to the 
Receiver and to be sold by him for realising the costs of the suit in 
which the decree was made and of the execution When in such 
circumstances the Insolvency Court, on an application by the 
petitioning creditor, makes an order staying the execution procee 
dings and thereafter on an application by the attaching decree- 
holder makes another order directing the Receiver to sell the 
properties for realising the costs of the suit and the execution, the 
proper order for the Insolvency Court to make, is either to direct 
the Receiver to make an application to the executing Court in order 
to obtain the necessary order under sec 52 or to vacate the stay 
order so that the attaching decree holder may apply to the executing 
Court for sale of the properties, MathureiK Chakraiarti V T R Milh 

6?Co Lfd.3SCWN 1122 1935AIR (C) 150 
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Duty of executing Court on receipt of notice. 

Where an mtcT«m Receiver ino\es the Court under section 52 to 
adjourn a sale in execution of a decree against the insolvent the 
executing Court must stay the sale and direct delivery of the property 
to the interim Rec 
ted IS justified 
purchaser under 

been confirmed by a Court, which was required peremptorily by 
the statute to stay its hand and to transfer the attached property to 
the Receiver, Snosami Odajar V Subramania Aiyar, 55 Mad 316 62 

M L J 68 1932 AIR (Mad ) 95 It should be noted that a sale of 
a judgment debtor s property in execution of a decree against Ijim by 
the executing Court is void as against the Receiver when the execu- 
ting Court IS, before the sale, apprised of the pendency of insolvency 
proceedings against such judgment debtor in the Insolvency Court, 
a/tfiough no application for deUiery of the property may hate heen made 
hn the Receiver, Mafiendra l<!umar Bais>a Saha v Dmesh Chandra Roy 
Choudkiiry 60 C 696 37 CWN 381 57 CLJ 381 In an 
application under s 52 of the Provincial Insolvency Act, where the 
conditions prescribed therein have been fulfilled, the executing 
Court has no other duty to perform than to direct the delivery of 
the property in question to the receiver, and is no longer competent 
to investigate or decide questions of title in dispute between the 
insolvent judgment debtor and any other co judgment debtor or 
stranger The Official Receiver, Kutna v Gogincni Kodandaramayya, 
58 M 1056 1935 MWN 499 68 ML] 681 157 I C 826 1935 

A I R (M ) 65 

Property m possession of the Court. 


The opening words of sec 52 refer to attachment of any kind of 
property which is saleable and need not be confined to movable 
properties alone Where immovable property is attached in execu- 
tion of a decree it is commonly stated that the property is in the 
custody of the Court and there is no reason to suppose that the 
Legislature meant that the attaching decree holder would have a 
charge for his costs where movable property is attached but he w ould 
be entitled to no such relief if immov able property is attached by him 
The true construction therefore, is that sec 52 refers to the case of 
attachment of all kinds ol property and is not confined to movable 
property alone, Horan Chandra v Joy Chand 57 C 122 1929 AIR 

(C) 524 , Sivasami OJayar \ Siibramama Aiyar, 55 Mad 316, 
AtituJJm Ferotedm \ Niamant AIi, 31 P L,R 944 129 IC 213 
1930 AIR (L ) 970 Sec 52 refers to property which would 
include both movable nnd immovable property of the debtor It 
contemplates the delivery of the property m the possession of ’ 
Court and thereby restricts its operation to such moitiHe 
uhivh IS Silted by (UU,.hment or m iih.h other manner as to 
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possession to the Court Lyon btrrd Co v Virfehancios 76 Ind Cas 
380 1924 AIR (S ) 69 95 IC 705 19 SLR 35 (1926)AIR 
(S ) 199 The effect: of attachment of an immovable property under 
sec 64 C P C IS that the property attached is kept ciistodia legts 
during the period of attachment and therefore, the Court which 
attaches the property and purports to sell It u in possession within 
the meaning of sec 52 and must stop the proposed sale and direct 
the property to be delivered to the Receiver Mahasukh )hateTdas\ 
VahbhaiFatubhai SOBoml^ 455 109 1 C 152 (I928)AIR(B) 
177 Laxmi Oil Mills Co v Swlchdeo KunfuiiyJal Firm 31 N L R (Sup ) 
212 161 1 C 681 1936 A I R (N ) 120 

But there is no warrant for holding that property, which is nor 
even attached is m the possession of the Court By no fiction of law 
can It be held that the property which a judgment creditor is seeking 
to bnng to sale, on the ground that the decree creates a charge upon 
It IS property in the possession of the Court Section 52 does not 
therefore apply m such a case, Ethtrajulu Cheniar v Official Recciier, 
56 Mad 453 64MLj 119 37 LW 114 J 933MWN 
43 141 1C 81? 1933 aIR (Mad) 152 Undti set 52 the 

Court executing the decree IS to deliver possession to the Receiver 
and no one else , and where there is no Receiver m existence till 
after the sale m execution of a decree the Court executing the 
decree cannot be said to have acted under sec 52, Sohu Durga Saran 
\ BemPershad 1933 A L] 1342 146 1 C 832 1933 AIR (AID 

559 Debts due to the debtor which are attached by the issue of 
prohibiting order under Or XXI r 46 (1) (a), C P C do not fall 
within the purview of the section Lyon Lord 6? Co v 'virbhandas 
76 I C 380 1924 AIR (S)69 95 I C 705 19 SLR 35 1926 

AIR (S ) 199 Section 52 deals entirely with property which has 
not been brought to sale and is inapplicable to a case where the 
property has been brought to sale Stvammafha Aiyar v The Official 
Recetier South Malabar, 57 M 330 65 MLJ 402 1933 MWN 

996 33 L W 389 145 1 C 999 1933 AIR (M ) 703 

Section 52 does not apply to decree holders obtaining security 
m execution for the satisfaction of their money decrees The exemp 
non from the operation of this section which must be understood 
to have been given to secured creditors must be extended to money 
decree holders who have obtained securities in the course of execu 

fiovi O^cwvl Rtm\er,T(wvjotc V N<iRa.r<jtw<i Mudaticr 49 ML) 643 

/107KI X/VV/M STJ moiav a i r ) 194 jn Dmdat 

32 PLR leo 133 I C 
in appeal ordered that 
proceedings against the 
property of the judgment debtor on condition that the judgment 
debtor executed a registered moitBagc deed of the land attnched m 
favour of the decree holder for his benefit The morrgai,e deed was 
accordingly executed The decree holder succeeded in the appcl 
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late proceedings In the meantime the judgment-debtor was adjudi 
cated an insolvent on the application of the other creditors of the 
judgment-debtor It was held that the decree-holder was the 
person for whose benefit the mortgage-secutity of the judgment- 
debtor’s attached property had been created and hence he had 
become a secured creditor and was, therefore, entitled to a prefer- 
ential right to the security over the other creditors as well as the 
Official Receiver who had subsequently come in 

Costs of suit and execution. 

On delivery of the property by the executing Court to the 
Receiver the decree holder is entitled only to the costs of the exe- 
cution both under Act III of 1907 and under the Bankruptcy Act, 
1914 Under Act V of 1920 if a receiving order is made between 
the seizure of goods and the completion of execution the creditor 
IS not, of course, entitled to retain any advantage by it, but he is not 
bound to bear the cost of the suit in which the decree is made to- 
gether with the costs of the execution upto the date of the delivery 
of the goods , and these have been made a first charge on the goods 
or any money obtained by the Court m the course of the execution 
whether handed over to the Official Receiver or not The Official 
Receiver or the trustee may sell the goods to satisfy the charge. 
“Where attachment has been revived under Or 21, r 63, C-PC , the 
proceedings in suit which led to the order of attachment should be 
considered as proceedings m furtherance of execution and the ex- 
pression ‘costs of execution’ should have a liberal interpretation so 
as to include the costs of the suit brought under Or 21, r 63 of 
the Code in which the creditor succeeded m having the. order under 
r 60 releasing the property from attachment set aside,” Hamn 
Chandra v Joychand, 57 C 122 1929 AIR (C) 524 Under sec 

52 of the Provincial Insolvency Act, a creditor is entitled to have 
the entire costs decreed to him as also costs incurred by him in 
execution proceedings paid to him first out of the sale proceeds of 
the properties attached by him and subsequently released in favour 
of the Receiver in insolvency. When only some items of such 
properties are sold by the Receiver, the creditor is entitled to have 
his entire costs paid out to him first and not to have his costs 
apportioned among all the properties Ahhoy Charon Bhattacherjee 
\ SaLhindraNathDas,43CWN 421 

Effect of sale in execution after admission of 
petition for Insolvency. 

Where the property has been sold before the order of adjudi- 
cation and before the executing Court had knowledge of the 
in'soKcncy proceedings, and there is no application to have the 
property delivered to the Receiver, the executing Court has 
jurisdiction to continue the execution proceedings Laxnunarayan 
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possession to the Court, L^on Lord St Co v Virh/itindas, 76 Ind Cas 
380 1924 AIR (S ) 69 95 I C 705 19 SLR 35 (1926) AIR 

(S ) 199 The effect of attachment of an imtno\ nble property under 
sec 64 CPC, IS that the property attached is kept custodia lejiu 
during the period of attachment and, therefore, the Court which 
attaches the property and purports to sell it is in possession within 
the meaning of sec 52, and must stop the proposed sale and direct 
the property to be delivered to the Receiver Mahasukh JhaterJas\ 

Valibhai Fombhai 30 Bom L R 455 109 I C 152 (1928)AIR(B) 
177 Laxmi Oil Mills Co v Sukhdeo Kanluiiylfil Firm 31 N L R (Sup ) 
212 161 I C 681 1936 A I R (N ) 120 

But there is no warrant for holding that property, which is not 
even attached, is m the possession of the Court By no fiction of la" 
can It be held that the property which a judgment creditor is seeking 
to bring to sale, on the ground that the decree creates a charge upon 
It, is property in the possession of the Court Section 52 does not 
therefore apply in such a case Etfurayidw Chctiiar v Official Reccnct 
Nagapawm, 56 Mad 453 64 ML) 119 37 L W 114 1933 M\VN 
43 141 I C 817 1933 AIR (Mad) 152 Under sec 52 the 

Court executing the decree is to deliver possession to the Receiver 
and no one else , and where there is no Receiver m existence tul 
after the sale m execution of a decree, the Court executing the 
decree cannot be said to have acted under sec 52, Safiu Durgfl Saran 
V Bent Pershad, 1933 Al] 1342 146 I C 832 1933 AIR (All) 

559 Debts due to the debtor which are attached by the issue of 
prohibiting order under Or XXI, r 46(l)(a), C P C do not fall 
within the purview of the section Ljon Lord & Co v Virhhandas 
76 I C 380 1924 A I R (S ) 69 95 I C 705 19 S L R 35 1926 
AIR (S) 199 Section 52 deals entirely with property which has 
not been brought to sale and is inapplicable to a case where the 
property has been brought to sale, Suammarfia Aiyar v The Official 
Receiver, South Malabar, 57 Mad 330 65 ML) 402 1933 MWN 

996 33 L W 389 145 I C 999 1933 AIR (M ) 703 

Section 52 does not apply to decree holders obtaining security 
m execution for the satisfaction of their money decrees The exemf^ 
tion from the operation of this section which must be understood 
to have been given to secured creditors must be extended to money 
decree holders ’ ' u _ j _ ^ ourse of execu 

tion. Official Re 49 M L J 643 

(1925) MWN • 194 InDaiilat 

RamChhagMa ^ 180 133 I C 

282 1931 AIR (Lah ) 298 the High Court m appeal ordered that 

the decree holder should stay his execution proceedings against the 
property of the judgment debtor on condition that the judgment- 
debtor executed a registered mortgage deed of the land attached m 
favour of the decree holder for his benefit The mortgage deed was 
accordingly executed The decree holder succeeded m the appcl' 
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late proceedings In the meantime the judgment-debtor was adjudi 
cated an inioUent on the application of the other creditors of the 
judgment-debtor It was held that the decree holder was the 
person for whose benefit the mortgage security of the judgment 
debtor s attached property had b^n created and hence he had 
become a secured creditor and was, therefore entitled to a prefer 
ential right to the secunt^ o\er the other creditors as well as the 
Official Recen er w ho had sub«equentlv come in 

Costs of suit and execution 

On deluer^ of the property b^ the executing Court to the 
Recen er the decree holder IS entitled onlv to the costs of the exe- 
cution both under Act III of 1907 and under the Bankruptcy Act, 
1914 Under Act V of 1920 if a recen ing order is made between 
the seizure of goods and the completion of execution the creditor 
IS not, of course entitled to retain any adv'antage by it but he is not 
bound to bear the cost of the suit m which the decree is made to- 
gether w ith the costs of the execution upto the date of the delnery 
of the goods , and these have been made a first charge on the goods 
or an> money obtained b^ the Court in the course of the execution 
whether handed over to the Official Receiver or not The Official 
Receiver or the trustee ma> sell the goods to satisfy the charge 
“Where attachment has been rcvnved under Or 21, r 63, C-PC the 
proceedings in suit which led to the order of attachment should be 
considered as proceedings in furtherance of execution and the ex 
pression costs of execution’ should have a liberal interpretation so 
as to include the costs of the suit brought under Or 21, r 63 of 
the Code m which the creditor succeeded in having the order under 
r 60 releasing the propert> from attachment set aside,’ Hamn 
Chandra v joychand, 57 C 122 1929 A 1 R (C ) 524 Under sec. 

52 of the Provincial InsoIvenc> Act a creditor is enntled to have 
the entire costs decreed to him as also costs incurred by him in 
execution proceedings paid to him first out of the sale proceeds of 
the properties attach^ b^ him and subsequent^ released m favour 
of the Receiver in tnsoIvenc> When onl) some items of such 
properties are sold h> the Receiv cr. the creditor is entitled to have 
his entire co«ts paid out to him first and not to have his costs 
apportioned among all the properties Abhoj Charan Bhatmeherjee 
\ V:*.hinJra Nath Das 43CWN 421 

Effect of sale in execution after admission of 
petition for Inso!vcnc>. 

Where the property has been sold before the order of adjudi 
cation and before the executing Court had knowledge of the 
in<olvenc> proceedings and there is no application to have the 
property delivered to the Receiver, the execunng Court has 
jun^Jiftion to connnue the execution proceedings L^uminaTo^an 
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possesiion to the Court, Lyon Lord &. Co v Vnbhandas, 76 Ind Cas 
380 1924 AIR (S ) 69 95 I C 705 19 SLR 35 (1926) AIR 

(S ) 199 The effect of attachment of an immovable property under 
sec 64 CPC, IS that the property attached is kept custodia legu 
during the period of attachment and, therefore, the Court which 
attaches the property and purports to sell It IS in possession within 
the meaning of sec 52, and must stop the proposed sale and direct 
the property to be delivered to the Receiver, Mafinsukh Jhaterdasv 
Vahbhai Fatubhai, 30 Bom L R 455 109 I C 152 (1928) A I R (B 
177 Loxmi Od Mills Co v Sukhdeo ^an/uny/al Firm 31 NLRlSup) 
212 161 1 C 681 1936 AIR (N) 120 

But there IS no warrant for holding that property, which is not 
even attached, is in the possession of the Court By no fiction of law 
can It be held that the property which a judgment creditor is seeking 
to bring to sale, on the ground that the decree creates a charge upon 
It, IS property in the possession of the Court Section 52 does not 
therefore apply m such a case, Et/iira/ulu Chettiar v Offctal Recener, 
Nttgapatam, 56 Mad 453 64 ML] 119 37 LWU4 1933 MWN 
43 141 I C 817 1933 AIR (Mad) 152 Under sec 52 the 

Court executing the decree is to deliver possession to the Receiver 
and no one else , and where there is no Receiver in existence 
after the sale in execution of a decree, the Court executing the 
decree cannot be said to have acted under sec 52, Sahu Durga Saran 
V BmPershad 1933 A L J 1342 146 I C 832 1933 AIR (All 

559 Debts due to the debtor which are attached by the issue o* 
prohibiting order under Or XXI, r 46 (1) (a), C P C do not fall 
within the purview of the section, Lyon Lord & Co v Virbhandas 
76IC 380 1924 AIR (S) 69 95 IC 705 19 SLR 35 1926 

AIR (S ) 199 Section 52 deals entirely with property which has 
not been brought to sale and is ’ ' i . .u. 

property has been brought to sale St 
Receiver Soufh Malabar, 57 Mad 330 * 

996 33 L W 389 145 I C 999 1933 AIR (M ) 703 

Section 52 docs not apply to decree holders obtaining security 
m execution for the satisfaction of their money decrees The exemp 
tion from the operation of this section which must be understood 
' ' ’ ■* nded to money 

ourse of execu 
49MLJ 643 

■ 194 In Daulat 

R 180 133 I C 
al ordered tl^^ 
[mgs against the 

property of the judgment debtor on condition that the judgroent 
debtor executed a registered mortgage deed of the land attached m 
favour of the decree holder for his benefit The mortgage deed wa'’ 
iccordingly executed The decree holder succeeded in the appe*' 
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late proceedings In the meantime the judgment-debtor was adjudi- 
cated an insolvent on the application of the other creditors of the 
judgment-debtor It was held that the decree-holder was the 
person for whose benefit the mortgage security of the judgment- 
debtor’s attached property had been created and hence he had 
become a secured creditor and was, therefore, entitled to a prefer- 
ential right to the security over the other creditors as well as the 
Official Receiver who had subsequently come in 

Costs of suit and execution. 

On delivery of the property by the executing Court to the 
Receiver the decree holder is entitled only to the costs of the exe 
cution both under Act HI of 1907 and under the Bankruptcy Act, 
1914 Under Act V of 1920 if a receiving order is made between 
the seizure of goods and the completion of execution the creditor 
is not, of course, entitled to retain any advantage by it, but he js not 
bound to bear the cost of the suit in which the decree is made to- 
gether with the costs of the execution upto the date of the deUvery 
of the goods , and these have been made a first charge on the goods 
or any money obtained by the Court in the course of the execution 
whether handed over to the Official Receiver or not The Official 
Receiver or the trustee may sell the goods to satisfy the charge 
' Where attachment has been revived under Or 21, r 63, C P C , the 
proceedings in suit which led to the order of attachment should be 
considered as proceedings m furtherance of execution and the ex- 
pression ‘costs of execution’ should have a liberal interpretation so 
as to include the costs of the suit brought under Or 21, r 63 of 
the Code m which the creditor succeeded in having the order under 
r 60 releasing the property from attachment set aside,” Haran 
Chandra v Joychand, 57 C. 122 1929 AIR (C ) 524. Under sec 

52 of the Provincial Insolvency Act, a creditor is entitled to hive 
the entire costs decreed to him as also costs incurred by him in 
execution proceedings paid to him first out of the sale proceeds of 
the properties attached by him and subsequently released in favour 
of the Receiver in insolvency. When only some items of such 
properties are sold by the Receiver, the creditor is entitled to have 
his entire costs paid out to him first and not to have his costs 
apportioned among all the properties Abhoy Charon Bhauacherjee 
\ Sachindra Nath Das. 43 CWN 421. 

Effect of sale in execution after admission of 
petition for Insolv ency . 

Where the property has been sold before the order of adjudi- 
cation and before the executing Court had knowledge of the 
msolv cncy proceedings, and there is no application to hav e the 
property delivered to the Receiver, the executing Court h 
jurisdiction to continue the execution proceedings. Laxminara* 
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V Bhikamchand I L R 1936 Nag 41 163 I C 127 1936 A I R 

(N) 117 

By operation of sec 25 (1) the title of the auction purchaser 
who purchased the property of the debtor after the admission of 
the insolvency petition but before the order of adjudication is not 
absolute but contingent on the insolvency application being dis 
missed If the insolvency petition is dismissed he gets an 
indefeasible title But if the order of adjudication is made he can 
not claim any title against the receuer An exception however 
has been made by Legislative in favour of purchasers in good faith m 
all cases (sec 51 cl 3) Jagendra Nath fCundtt v Jognesuar Mondal 
I L R 63 C 176 39 C W N 1289 1935 AIR (C ) 612 In 
Mwthan Chettiar v Veniciiusuami NaicJccn ILR 59 M 928 1936 

MWN 753 44 L\V 194 7IMLI 170 1936 AIR (M) 819 

It has been held that s 52 enables a receiver appointed either 
before adjudication or after adjudication to get possession of the 
property of the debtor which is subject to attachment and when 
he applies to the executing Court the latter is bound to direct the 
property of the debtor in the custody of the Court to be delivered 
only to the receiver And as necessary implication the Court is 
likewise bound to stay the sale of the attached property m execu 
tion in view of the peremp'ory provisions of s 52 But a sale m 
execution m defiance can not be held to be null and void The 
sale confers a good title on a purchaser in good faith although 
the sale proceeds would have to go to the receiver for the benefit 
of creditors generally and not merely for the benefit of the 
executing creditor There is nothing m s 52 which qualifies the 
very emphatic language of s 51(3) The sale is not bad even if 
no notice IS given to the Official Receiver before sale Narosmsfm 
rrumfii v The Official Receiver West Godaiart ILR 59 M 438 

53. Any transfer of property not being n transfer 
made before and in consideration of 
mairage or mide m hvour of a pui 
chaser or incumbrancer m good faith 
nnd for valuable consideration shall, if the transferor is 
adjudged insolvent on a petition presented within two years 
after the date of transfer, be voidable as against the receiver 
and may be annulled by the Court 


Review 


This IS sectior 
the Bankruptcy 
of the Presidency 
111 of 1907 with 
word void as It 


as amended by 
Spends to sec 55 
to sec 36 of Act 
in place of the 

Stood m sec 36 of Act III of 1907 The reason 
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for this chanRC is thus explained in the Select Committee Report 
"It IS settled law that the word Void’ m section 36 of the present 
Act means voidable only, and we have made this clear ’’ 
Amendment. 

By section 6 of the Insolvency Law (Amendment) Act X of 
1930, the words ‘ on a petition presented" have been inserted after 
the words is adjudged insolvent ’ 

Object of the section 

The general policy of the law of bankruptcy is to secure an even 
distribution of the insolvent’s estate among his creditors It has, 
therefore been enacted that on adjudication the whole of the pro 
perty of the insolvent shall vest m the Court or in a Receiver and 
shall become divisible among the creditors [sec 28 (2)] By the 
expression the whole of the property of the insolvent" is meant 
not only the property he is ostensibly seued and possessed of at the 
date of the presentation of the petition but also those which he 
has transferred to others with the intention of putting them nomi- 
nally m the name of the others while retaining the beneficial interest 
m himself and thereby defeating the claims of his creditors Insol- 
vency Courts are therefore, armed under this section, with the 
power to annul fraudulent transfer of property made within two 
years of his insohency, so that it may be available for distribution 
among the creditors It has therefore, been observed in Draupadi 
Bell V Goimti Smgh, 65 I C 334, that ‘besides property which was 
the insolvent’s at the time of adjudication, property which had 
ceased to be his by transfer within two years before adjudication 
may also be made to vest in the Court and become divisible among 
the creditors by an order of annulment under sec 53 The annul- 
ment has the effect of divesting the transferee and vesting the 
property again in the insolvent It then vests under sec. 28(2) 
in the Court ” 


Application of Sec. 53. 

The section comes into play only after adjudication It deals 
v\ ith one of the effects of insolvency an antecedent transactions 
A transfer at property made by the insolv ent prior to his adjudica 
tvowcaw ‘ ' • ’ r_ j I . .1 p^issvwg the 

order of amcsfiuor ImH \ Atiil 

Prasad K 1937 A I R (P ) 134, 

a creditor applied to the insolvency Court for adjudication of a 
debtor on the ground that the debtor has made some transfers of 
his properties for inadeQuate consideration with a vaew to defeat 
or dela\ his creditors It was held by the Insolvency Court, th 
transfers \v ere botui fJe transactions and the petition for ad 
non was dismissed On appeal it has held by the Hig 
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that the case was not approached with due regerd to law on the 
subject The consideration namely, the transfers being for inade- 
quate consideration can properly arise only after and if the order 
of adjudication is made and proceedings for annulling the transfer 
are taken at the instance of the receiver or the creditor 

Transfer of property. 

The transfers referred to in sec 53 of the Provincial Insolvency 
Act appear to be only voluntary transfers or transfers as defined 
m the Transfer of Property Act It is a question whether a frau 
dulent revenue sale is covered thereby Usfuirani Debi v Shib 
Kitmar Das, 41 C W N 368 Transfer of property includes a transfer 
of an interest in property and the creation of any charge upon 
property [tide sec 2 (l)(f)] Under sec 5 of the Transfer of Property 
Act, IV of 1882, as amended by Act XX of 1929, transfer of pro 
perty has been defined to mean “an act by which a living person 
conveys property m present or in future, to one or more other 
living persons, or to himself and one or more other living persons , 
and to transfer property’ is to perform such act ’ Sec 5 of the 
Transfer of Property Act has been amended to make it clear that 
a transfer can be made by a person to hjmseJf, as for instance, by 
a person making a settlement or trust m which he constitutes him 
self a trustee “Under sec 42, sub sec (1) of the Bankruptcy Act 
every settlement— using the term to include any conveyance or 
transfer of property— is voidable at the instance of the trustee in 
bankruptcy if made within ten years before the settlor becomes 
bankrupt ” Rmguood, p 141 It was held by the Court of Appeal 
in the case of Re Spackman, (1890) 24 Q B D 728 that the assign 
ment must be by deed, and not a mere declaration of trust or other 
dealing with the property But the same Court afterwards held 
that the words “conveyance ot assignment" must be construed 
as extending to and including the various methods of dealing with 
property to which conveyances usually have recourse, having regard 
to the nature of the subject matter, although such methods mny 
not be conveyances or assignments m the strict sense of the words 

‘ Besides a feoffment, there were certain means by which an es 
rate of freehold could be conveyed at common law without livery 
of seism But none of these was available without actual entry 
upon the land Thus fines and recoveries were considered 
m the light of common assurances of free holds Again if a 
free holder in fee let his land to a tenant for years or at 
will who entered into actual possession only the mere right 
of freehold and fee remained with the fornier , -ind this, being 
an incorporeal hereditament was transferable at common law by 
deed An estate of free-hold might be conveyed from a rightful 
owner to any one who had obtained actual possession of his hnd 
either with or without his pnvity by deed of coTxftTmation of the estate 
to him Also if two men of equal estate agreed to erchange lands 
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this might be completed at common law by entry without formal 
in er> of seism And a Itfe tenant m possession might jurrender or 
give up his estate to a person entitled immediately after his death 
to the free * livery ’ — Wil/iams on 

Real Proper rtitton among the mem 

bers of a jc of property within the 

meaning of sec ' ' ’ is in fraud of ere 

ditors Official P L R 245 l23 

I C 286 1930 tansfer’ m s 53 

would include a transfer made by a decree and such transfer can, 
therefore be innulljd on the ground that it was fraudulent 
Isamoddin \ Afmoddtn 38 Bom LR 255 162 I C 659 1936 A I R 
(B) 176 In a proceeding under sec 53 to set aside a transfer it 
would be a good defence to plead that the insolvent was merely a 
benamder and that the transfer m question was really a reconveyance 
to the real owner, 58 M L] 35 (Notes) 


Conditions for avoidance of transfer. 

The provisions applicable to the case of a transfer by an msol 
vent m favour of a person other ifuin a creditor are contained in sec 
53 IsuoT Das V Ladha Ram, 62 Ind Cas 924 In order that a 
transfer may be annulled under the provisions of this section the 
following conditions are required to be fulfilled (1) that the trans 
fer is not made before and m consideration of marriage , (2) that 
the transfer is not made to a purchaser of incumbrancer in good 
filth and for valuable consideration, (3) that the transferor has 
been adjudged insolvent within two years from the date of the 
transfer Where the vendees are not shown to be connected m 
any way wuh the insolvent and pnma facie from the evidence the 
the transaction docs not seem to be a colourable one, nor does 
nny question of fradulcnt preference arise, the sale not hav mg 
taken place within three months before adjudication, the case 
comes under sec 53 and the sale should not be annulled, Ishar Das 
\ Tfie Official Receiver, 1930 AIR (Lah ) 135 


Transfer before and m consideration of marriage. 


Transfers made before and m consideration of marriage are 
protected But where there is evidence of an intent m the mind of 
both the parties to the marriage to defeat and delay creditors and to 
make t* '' - *■ ’ jtect pro 


pcrc> a d, Bu'mer 

\ Him the wife 

be inr 29 An 

ante nuptial <ett!emcnc cannot be set aside unless it can be shown 
that not onR was fraud intended b> the husband when he executed 
the settlement but also that the circumstances are such rh'sf 
Court is justified in coming to the conclusion that h * ’ 
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wife are jointly parties to the fnud Ramsay v Cahert 15 C W N 
209 (Notes) A tnnsfer by an insolvent of a portion of his property 
within 2 years prior to his insolvency to his wife not being a 
transfer made before and in consideration of marriage or made in 
favour of a purchaser or incumbrancer in pood faith and for 
valuable consideration is void as against the receiver and the 
property comprised in the transfer is liable to be distributed among 
the general body of creditors BhuiNathv Btraj Mohini 28CLJ 
536 49 Ind Cas 78 

Transfer for dower debt 

According to Mahomedan law a Mahomedan wife is not entitled 
as of right to demand the payment of her deferred dower debt and 
cannot enforce such a claim but if she does demand it and if the 
husband tbmk fit to pay it or to make a transfer of property in her 
favour in lieu thereof he is legally competent to do so and such 
transfer is valid in law Khadt/t Btbi v Shah Mohammad Zahir Alam 
AWN (1901) 64 Sulja Bibi V Balgobtnd 8 All 178 Setfi Ncmi 
Cfiand v Msi Maluk Begant 5 I C 316 Mangal Rai Him Lai v 
Sakina Begem 1934 A L J 64 3 A W R 191 Transfer of property 
m lieu of dower debt after marriage is not a transfer before and in 
consideration of marriage and so it is liable to be annulled under 
eec 53 if It be proved to have been effected w ith a view to defraud the 
creditors and that to the knowledge of the wife Muhammad Habib 
ullah V Mushtaq Husain 39 All 95 In Sarb Knshan v Oj^cial 
Receiicr I L R (1938) Lahore 502 on 27th July 1934 a Mahamedan 
received a notice from some of his creditors for the payment of 
their debts On 3rd August 1934 he sold a house by a registered 
deed to his wife for a considaratton of Rs 1 500 which included 
” fir dower He was adjudged 

own petition The Official 
under s 53 of the Provmcnl 
1 review of all the cases on the 
that point in so far gs the consideration for the transfer was the 
the deferred dower it was tainted with fraud and therefore the 
whole transaction transferring the house was set aside 

Gift to wife 

A husband transferred his share m his family dwelling house 
to his wife without consideration and the husband was adjudicated 
w jthin 3 months from the date of the transfer The wife transferred 
the property It was held that even assuming that the transferee 
had purchased the property for valuable consideration and without 
notice of the adjudication of the insolvent the transfer to the 
purchaser by the wife subsequent to adjudication was void as the 
transfer by the husband to the wife prior to the insolvency was 
found to be fictitious and bcnami Lakhpnya v Rai Kissori 20 
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C \V N 554 A w tfe is entitled to cstnblish her title to the property 

transferred for \alunble considention to her by her husbind more 
than a year before he was adjudicated insolvent Transfers of this 
kind, if they don’t fall under sec 53 of the T P Act, would in the 
absence of any provision to the contrary be valid transfers, Mcirmppa 
Pillfli V Rnman Chettinr, 42 Mad 322 10 M L W 59 52 Ind Ca' 
519 Where a deed of gift of immovable property in favour of wife 
was secretly executed at a time when the failure of the firm of which 
the donor (husband) was a pattnei was in sight, if not actually 
imminent, and the matter was kept secret till the firm had been 
declared insolvent and the hdy never obtained possession of the 
properties and no convincing explanation was attempted to justify 
the transaction, It was held that the title did not pass from the 
donor to the done, Ojpcial Assignee v Btdya Soonden, 30 C LJ 428 
Where the insolvent made a gift of a small room to his wife more 
than two years before the adjudication and most of the debts were 
incurred after that gift which was by a registered deed, the subse 
quent creditors who must be presumed to have been aware of 
It, are not prejudiced in any way by the gift, and the gift cannot 
be said to have been made fraudulently in order to defeat the 
creditors Mst Jamuna Dovi v Ojpcml Reccuer, Cflmpl5ellf>oTe,38 PL R 
67 163 I C 956 1936 A I R (L) 593 

Purchaser or encumbrancer. 

A purchaser is one who gives a quid quo pro So, the word 
includes not only a person who has bought something by a contract 
of purchase and sale, but also one who has given some valuable 
consideration Where a father surrendered his interest m certain 
leaseholds so as to induce his son to assign his life policy to trustees 
"■ his children he was held 

1888) 20 Q B D 732 On 
{enry Summon, 70 Ind Cas 
253 25 OC 291 1923 A I R (O ) 80, m which it was held that 
the trustees were not transferees for consideration it was argued 
in Choudfiury Shar/ w? Zamnn v Deputy Commissioner, Barafcanfci, 
79 Ind Cas 888, that the deed of trust executed by the insolvent 
within two years from the date of his adjudication was void The 
appellate Court in appeal held “sec 53, and subsequent sec 55 
which IS inserted for the protection of bona fide transactions are 
both copied almost verbatim from the English Bankruptcy Act It 
IS, therefore, natural to nssume that the words ‘purchaser’ and 
‘encumbracer m good faith’ which are taken direct from that Act 
have the same meaning as they have m English Courts It has been 
ruled in Hance v Hardinge (1888) 20 Q B D 732 that ‘purcha'er’ 
in the Bankruptcy Act is used in the wider sense commonly given 
to the term m English law and not m the mercantile sense of a 
person who has bought something by contract of purchase and sale 
It is the view of the Madras High Court m a ruling cited in Official 
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Reccner Tuchinapoly v Somasundaram Chctuar 34 Ind Cas 602 30 
MLJ 415 chat the English interpretation of the word purchaser 
applies also to the Indian law of insolvency In that ruling it ^\as 
held that the trustees can be regarded as purchasers whereas 
in the English ruling referred to a father was regarded as a pur 
chaser from his son although m neither case was there any question 
of contract of sale 

Good faith 

It IS said m Tuynes case (1601) 1 Smiths Leading Cases 11 Ed 
pi a good consideration does not sufSce if it be not bona f de 
As was observed by the Judicial Committee in Cor/ett v RadcUffe l4 
Moo PCC 121 each case must depend upon its own circums 
tances and in all the question is one of fact whether the tnnsaction 
was bona fide or was a contrivance to defraud creditors It may 
however be stated generally that a deed is void against creditors 
when the debtor is in a state of insolvency or when the effect of 
the deed is to leave the debtor without the means of paying his 
present debts If this is the condiaon of the debtor or the con 
sequence of his act it is not sufficient to render a deed valid that 
Jt should be made upon good consideration Chidambtram v 
Srmivflsa 37 Mad 227 (PC) 18C\VN 841 (PC) In deciding 
whether a particular transaction ttas entered into bona fide or not 
It IS an error to cake each fact which militated against the bona fidei 
of the transiction separated from the rest of the facts and procee- 
dings to demonstrate that it was quite consistent with good faith 
It is essentially necessary that the facts should be considered m 
relation to each other and weighed as a whole Seth Qkansham las 
V UmaTrasad 23CWN 817 (PC) 50 1 C 264 Dma Nath v 
GhulamAkhar 34PLR 647 143 IC 286 1933 AIR (L) 631 

The words good faith should be taken to mean the absence of 
knowledge on the part of the person with whom the transaction 
has taken place of the presentation of the insolvency petition 
SuTjya Kumar Naik v Befay Kumar Harxa 41 C W N 105 

The mere fact that valuable consideration has passed for a 
transfer by a debtor does not necessarily lead to an inference of 
good faith also In considering the bona fide nature of transfers 
each fact dealing with the bonafides of the transaction is not to be 
separated from the rest of the facts but the facts should be consi 
dered m relition to such others and weighed as a whole In order to 
prove good faith it it necessary for the purchaser to show that there 
was real intention of the debtor to pass ownership and of himself of 
acquiring It l^arayan s NfliJiu 10 NLJ 12 103 1C 486 1927 
AIR (N ) 166 A purchase for value not made in good hith « e 
where the purchaser is privy to the intention to defeat creditors is 
\ Old under the Bankruptcy Act Re Maddeier (1884) 27 Ch D 523 
There is a suspicion of fraud where an insolvent executes a deed of 
gift only four days before filing his application for adjudication 
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whatever the declaration in the deed of gift ma> be, Hiistimi \ 
Muhammad Zamir Abtdi, 74 Ind Cas 802 

Where a mortgage by an insolvent made in favour of a creditor 
for a substantial cash consideration contemporaneous with the 
mortgage is impeached under sec 36 (now sec 53) the real test of 
the bona /ides IS as follows did the lender intend that the advance 
should enable his debtor to carry on his business and had he a 
reasonable ground for believing that It would enable him to do so ^ 
If that was the intention of the mortgagee the transaction is un- 
impeachable But if the mortgagee knew that the mortgagor would 
not be enabled to carry on his business, if the mortgage was merely 
a device for defeating creditors, the transaction was not bona fide 
F F Campbell & Co v Mithoma^ Duarkadas, 9 S L R 65 

Proof of Good Faith. 

To determine whether a transfer is made in good faith or mala 
ftdc IS to consider the state of mind of the transferor or the intention 
with which the transfer was made If the object of the transfer 
was to defeat and delay the creditors the transaction is void If 
the transferor IS possessed of other properties over and above the 
subject matter of the transfer, the Court vvill not readily infer 
fraudulant intention in such circumstances Cbandmtil/ Saradnniill 
V Sflcya C/iiirn Daw, 42 C W N 34 “Intent to defeat or delay the 
creditors’ or having a “view to give preference to a creditor’’ ire 
mental acts and can only be determined if one looks into the sur- 
rounding circumstances If a man who is m serious pecuniary difli 
culties, his debts surpassing his assets, transfer a considerable 
portion of hts properties or transfers properties in favour of some of 
the creditors having made no provision for the payment of debts due 
to others a Court may come to the conclusion that the transfers 
were made with intent to defeat or delay the creditors or with a 
view to give preference to a particular creditor Baijnath Ramesbuar 
Un V Aral Prasad Kumar, 17 PLT 857 168 1C 140 1937 
AIR (P) 134 

Where an insolvent executes a sale deed in favour of his relation 
in order to defraud his creditors and retains possession of his property 
sold, an intent to defraud creditors, should be imputed to the ven- 
dees also A sale made with intent to defraud creditors is wholly 
void even when there has been a part payment of the considera 
non, Palaniappa v Official Receitcr, Trichinopoly, 25 Ind Cas 948- 
Where an insolvent transfers property and the question is whether 
m so doing he acted in good faith the fact that there has been 
valuable consideration for the transfer adequate to the occasion, 
would negative the inference that there w as absence of good faith 
inspite of the fact that the transfer was in favour of a relation, / M 
Lucas V Oj^cial Assignee, Bengal, 24 C W N 418 

The mere fact that a purchase of property which has the 
34 
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of defrauding or delaying cKe vendor’s creditors \\ as for good const 
deration is not enough to protect the purchaser It must aJ'O he 
shown that he acted in good/hith But the mere fact of the in 
debtedness of the vendor or knotvledge on the part of the purchaser 
that the sale may defeat or delay creditors is not sufficient to nega 
tive the bona fides of the purchaser If there was good consideration 
nnd the intention to part with the whole interest is proved and it is 
not shown that the transfer was a mere cloak for reiamme a benefit to 
the lendor it IS tahd against the creditors But \f the ohiect 0 / the truns 
fcror 15 to defeat or delay his creditors and that object is knoun to the 
imns/cree and he Olds and assists in iis execnlion then the transfer « not 
m good/aith, Kammi Kumar v Hiralal 23 C W N 769 Where the 
purchaser w as not aware that the transferor w as on the brink of 
insolvency, or that there were other creditors who had unsatisfied 
claims against the transferor or that the property transferred was 
the only property of the transferor the purchaser is a purchaser m 
good faith and he is protected under sec 53 Sholopur Spinning 8 
Weaving Co > Ltd v Pandharmath 30 Bom LR 839 (1928) AIR 
(B)341 

In hikes, TC Official Receiter (1902) 2 KB 58, Wright, J sat'd 
‘ 1 cannot help thinking that if a creditor takes the whole or subs 
tantially the whole of debtor’s property in payment of a past debt 
knowing that there are creditors he cannot be said to be acting m 
good faith, Daidac v Panduram, 55 Ind Cas 67 Bhugat Ram Bindia 
ban V P«ran Chand, 33 P L R 1058 140 1 C 528 1933 AIR (b) 
53 In satisfaction of pre existing debts a debtor transferred to his 
creditor some jeu ellery and some immovable property by way of 
mortgage The value of the property transferred was not greater 
than the value of the debts which were liquidated At the time of 
the transfer the creditor was unaware that there were other creditors 
of the transferor The debtor was thereafter adjudicated insolvent 
It was held that the transaction being bona fide and for value could 
not be impeached H Hagemeister v U Po Cho 12 Rang 625 
Within 3 months prior to the presentation of a petition in msol 
vency the Insolvent nominally sold a property in favour of a person 
with the direction to discharge a mortgage of the property The 
adjudication which followed was annulled by the District Court on 
a composition but was restored on appeal Pending the appeal a 
near relation of the insolvent, who was aware of the proceedings 
purchased the property from the original vendee and paid up the 
mortgagee It was held char the purchase was not made in good 

under sec 53 
1923 M W N 
rson in msol 
his creditors 

solely for a past debt without providing for his other creditors to 
whom he was hea\ ily indebted, and that too by means of an ante 
dated transfer, and the transferee, a relation of the transferor, tikes 
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the transfer knowing all the circumstances, he is not a transferee in 
good faith ttithtn the meaning of section 55 of the Presidency 
Towns Insolvency Act (corresponding to section 53 of the Pro\ incnl 
Insolvency Act) and his transfer is liable to be cancelled under the 
section if the transferor is adjudged insolvent within two years of 
the transfer, Official Assignee, Madras v S/iuik Moidccn Rout/ier, 
50 M 948 

Purchaser in good faith. 

Is It the good faith of the transferor or the transferee that is re- 
quired to be established in order to protect a transaction as bona fide 
under this section ^ There is no reason for holding that the words 
‘ m good faith and for valuable consideration," qualify the word 
"made” and not the words ‘ a purchaser or incumbrancer ” Both 
under the English law and the Indian law transactions can be up 
held by any person making title in good faith, i e , without notice 
or without the power of obtaining knowledge of any fraud or frau 
dulent intention on the part of the bankrupt In Bwtcfier \ Stead, 
(1875) LR 7 HL 839, Lord Hatherley observed “I think the 
Legislature intended to say that if you, the debtor, for the purpose of 
evading the operation of the Bankruptcy law and in order to give 
fraudulent preference, make this payment or discharge, it shall be 
wholly done away with except m cases where the person you hate fa 
vowred IS wholly ignorant of your intention to/aiowr him" In Gopal 
V Bank of Madras, 16 Mad 397 if has been held that mere fraudulent 
intent of the vendor cannot avoid the deed if the purchasers were free from 
that fraud Cf In Re Johnson Golden v Gtllam, L R 20 Ch D 389 , 
Motiial V Utcamyagyivandas, 13 Bom 434 If the transaction is a real 
and not a fictitious one, it is not brought within the section, unless 
the receiver proves that the transferee knew that the transferor was 
insolvent when the transfer was made, even where the transfer is of 
the whole available assets K P A P Chettiar Firm v U Maung 
Maung, 1934 A I R (Rang) 208 following Pope v O^cial Assignee, 
Rangoon,60IA 362 12 Rang 105 (PC) 39 L W 1 (P C ) 58CLJ 
471 66 MLJ 1 36 Bom LR 137 146 IC 743 1934 AIR 

(P C ) 3 Where sales are effected between persons who are related 
to each other in order to defntud creditors, it necessarily follows 
that the vendee no less than the vendor was actuated by motive to 
defraud creditor and that renders the sale wholly void, C/iidambaran 
ChettJQT V Sami Aiyar, 30 Mad 6 The Receiver or the Official 
Assignee has to prove nor that the insolvent uos acting fraudulently 
or in bad faith, but he has to prove that either the transferee or the 
purchaser gave no value or consideration for the transfer and if 
there is consideration for the transfer, then the receiver has to 
prove that there was no good faith on the part of the transferee It is not 
necessary that both parties to the transaction should act m good 
faith Merc fraud on the part of the insolv ent is not enough 
What IS required under the secaon is the fraud or want of good 
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faith on the part of the transferee When a transaction is ben\ een the 
insoKent and the guardian of the minors, \%ho are the transferees the 
fraud of the guardian cannot be deemed to be the fraud of the minors 
Ba^ubhai Mahanlal \ Kalyanji N chhabhai, I (1939) B 1 -10 Bom 
L R 634 1938 AIR (B) 449 So far as section 53 is concerned 
It IS the absence of good faith on the part of the transferee that has 
to be proved and not the absence of good faith on the part of the 
transferor, the insolvent Ku'iappa ^ddtar \ Veerappa Chettiar 
1938 A I R (M ) 28o It, therefore follows that no transfer of pro- 
perty IS voidable under s 53, if the transferee only has acted m good 
faith It IS not neccasary that both transferor and the transferee 
should act in good faith in order that the transfer ma\ be valid 
Rama Nanda Pal V. Pankaj Kumar Ghosh ILR (I93S)2Cal 275 
1938 AIR (C) 417 


Valuable consideration 

‘ Valuable consideration’ has been explained in Stroud s Judicial 
dictionary as meaning moriey or money s vv orth and valuable’ as 


insolvent transferred his entire property worth not less than R* 
18000 by way of sale m favour of a relation for Rs UOOOwhenhe 
vv as in embarrassed circumstances The title deeds vv ere not in posses 
sion of the alienee but were with the insolvent and the property also 
remained in possession of a relation of insolvents wife Out of the 
consideration of Rs 12,000, Rs 8,000 were alleged to have been paid 
before the sub registrar and the rest of the amount was covered by 
a previous pro-note The alienee though a businessman did not 
produce account boohs showing the advance of the money nor did 
the insolvent show how he spent that large amount It was held 
that the sale was a fictitious transaction Dina Nath v Ghiflam 
Akbar, 34 P L R 647 Where, at the desire of the promisor, the 
promisee or any other person has done or abstained from doing 
or does or abstains from doing or promises to do or to abstain from 
doing something such acts or abstinence or promise is called a 
consideration for the promise Isec 2 (d) of the Contract Act] A 
valuable consideration in the sense of the law may consist either in 
some right interest, profit or benefit accruing to one party, or some 

' ' ’ given, suffered or under 

10 Exch 162 , Muham 
428 , Aihidhai v Abdu^ki 


31 D 271 
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Inin Tc Pope, Exp Dicfesce, (1908) 2 K B 169, it was held that, 
m order to constitute a person a pur<duiscr, it is not necessary that 
either money or physical property must be given by him It appears 
to be reasonably clear that the mere existence of a debt from A to 
B, IS not sufficient v aluable consideration for the giving of a security 
trom A to B to secure the debt If such security is given, it may, of 
course, be given upon some express agreement to give time for 
the payment of the debt, or to give consideration for the security 
m some other way, or if there be no express agreement, the law may 
very readily imply an agreement to give time It may not be a 
definite time, but to forbear for some indefinite time in considera- 
tion of the security being given is sufficient consideration On the 
other hand where there is no communication of the security, when 
there is no express agreement, and there are no circumstances from 
which the Court can infer any agreement, then there is no possibi 
lity of Its being said with any justice that any consideration has 
been given at all, Wigan v English & Scottish Law Life Assurance 
Association, (1909) 1 Ch 291 On an agreement not to enforce 
the debt owing by the bankrupt to the creditor at the time of the 
deposit of the notes the deposit of the notes amounts clearly to a 
transaction for valuable consideration. In TC Wethered Exp Salaman 
(1926) 1 Ch 167 

BothHflnccv Hardingc, (1888) 20 Q B D 732 and Oj^ciol RecciikT, 
TnchinopoN v Somastmdaram Chemar, 30 ML) 415 34 IC 602, 
consider the question of valuable consideration In the English 
ruling It IS stated that the father, in good faith, to induce his son 
what he ought to do for his family, did enter into a dealing with 
his son and gave valuable consideration In the Madras case it 
was held that "a responsibility taken by i person to whom proper 
ties are transferred in consider ition of his taking onerous work 
seems to fall within the expression valuable consideratson ’ In a 
suit to set aside a mortgage m favour of the appellant under sec 
53 of the Provincial Insolvency Act it was found that the very 
alienation by mortgage was an act of insolvency The mortgage 
was dated 10 4 1920 and was for Rs 6000, discharge of prior debt 
Rs 2,500 and cash Rs 3,500 The mortgagee discharged the prior 
debt to the extent of Rs 1,000 and the cash was found not to have 
been paid It was also found that the dominant intention undcr- 


y 

s 


When a debtor within 2 months pnor to his adjudication as an 
insolvent executed an unregistered deed under which he purported 
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ro transfer the whole of his property movable and immovable 
to a trustee for the purposes of realising its value and distributing 
the proceeds among his creditors it was held (I) that the deed was 
liable to be set aside in its entirely under section 53 inasmuch as 
the trustee in such a case is nor a purchaser in good faith and for 
1 aluable consideration (2) that the deed was n^^t valid even with 
regard to the moveables and that the Official Receiver was entitled 
to possession of the entire property M W Elliott v Kopprupu 
Subiah 26 L W 248 105 I C 138 A surrender in favour of land 
lord by the insolvent raiyat is not for valuable consideration when 
there is a contract for sale within the cognisance of the former for 
valuable consideration in fatourofa third party Syed Mahamed 
Malta V Chowdhury Mahamed Ismaii Khan 46 C L J 168 The 
insolvent executed a mortgage deed in respect of his property m 
tavour of his father in law and his son shortly before an application 
was made by his creditor to adjudicate him insolvent The mort 
gagees were not m a financial position to invest the amount m a mort 
gage and the insolvent was not able to account for the amount 
alleged to have been received by him from the mortgage it was 
held that the mortgage was fictitious and fraudulent Bhanjan Ram 
V Official Receiver Mu-'affergarh 27PLR 513 99 I C 708 (1926) 
AIR (L)621 

An insolvent executed a mortgage in favour of a third person 
to make payment to his creditors It was found out that only a 
small portion of the consideration was paid to the creditors and 
the major portion was found to be fictitious It was held that in 
the above case the whole mortgage should be declared void and 
that the case was governed by sec 53 and not by sec 54 RfldVi 
Kishen Tiratfi Ram v Fateh Mohamad 33 P L R 905 137 I C 800 
1932 AIR (Lah ) 455 If a person tricks the would be insolvent 
into giving him a mortgage by a representation that he would settle 
with his other creditors the transfer is liable to be annulled under 
sec 53 AKRMMCT Chetiyar Firm v Mating Ba Chit 128 
I C 589 1930 AIR (R ) 315 

Transfers within two years — Relation back 
Before the insertion of the expression on a petition presented 
between the words adjudged insolvent and the words within 
two years m section 53 by the Insolvency Law (Amendment) Act 
X of 1930 there was a conflict of judicial opinion as to whether 
for the purpose of annulling a transfer made by the insolvent 
within two years the period of two years should relate back 
from the date of the order of adjudication or from the date 
of the presentation of the petition on which the adjudication 
order was made In RoWioI Chandra Purkait v Siidhmdrfl 
Naifi Bose 46 Cal 991 24 CWN 172 52 I C 744 TV 

Sankara Narain v Alagtri 35 ML] 296 1918 MWN 487 

24MLT 149 42 I C 283 Sbeonath Singh v Mimshiram 42 All 
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433 18 ALJ 449 55 I C 941 Rflchamadugu Rancwh \ Appaji 
Rao 51 ML] 719 1926 MWN 972 99 IC 241 it uas held 
that an application to set aside a \oluntary transfer lies under sec 
53e\enif the transfer was more than two years before the date 
of adjudication provided it was within two years before the date 
of the presentation of the petition 

But the contrary \ lew w as held in Joklinn Sing \ Deputy Com 
misiioner of Fy-abad 23 I C 924 Gfiultim Muhammad \ Panna 
Ram 72 I C 433 1924 AIR (L) 374 Nagmdas Dayabhai \ Got 

dhandas Dayabhai 49 Bom 730 27 Bom L R 967 88 I C 941 
1925 AIR (B ) 4S0 O^iaal Recener v Tirthadas Meuaram 97 
I C 321 1926 AIR (S ) 66 Maimc Pe v Maung Po Htem 6 Rang 
193 110 1 C 361 1928 AIR (R)148 Hemray v knshna Lall 

10 Lah 106 111 1C 8 1928 AIR (L ) 361 where it was decided 

that the doctrine of relation back that is contained in section 28 
(7) cannot be imported into section 53 and therefore a transfer 
effected more than two years before the order of adjudication but 
within two years of the date of the presentation of the petition 
cannot be annulled under section 53 

'' judicial opinion as to whether 
d whether the period of two 
om the date of the order of 
adjudication or from the date of the presentation of the petition an 
amendment was under consideration by the Legislature On the 
18th February 1930 a Bill was introduced in the Legislative Assemb- 
ly to amend the law relating to insolvency The Bill was passed 
into law as the Insolvency Law (Amendment) Act X of 1930 and 
received the assent of the Governor General on the 20th March 
1930 By sec 6 of the said Act it is provided In sec 53 of the 
Provincial Insolvency Act 1920 after the words is adjudged insol 
vent the words on a petition presented shall be inserted The 
reason for the above amendment is explained in the Notes on 
Clauses to the said Bill in the following terms Section 53 of the 
Provincial Insolvency Act has given rise to conflict ng judicial 
decisions as to whether terminHS a quo for the calculation of the 
period of two years referred to therein should be the date of the 
order of adjudication or the date of the presentation of the 
insolvency petition The view that the terminus a q lo should be 
the date of the presentation of the petition is m pursuance of 
the policy underlying the Act and the contrary view leads to 
an abuse of the provision by dishonest and litigious debtors 
The clause giv cs effect to the former view 

A transfer of property of the description given m sec 53 made 
by an insolvent more than two years before the date of the actual 
order of adjudication but within two years of the date of the 
tation of the petition for adjudication can be annulled bv the i 
under section 53 of the Act at the instance of the Official ^ 
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by reason of the amendment of sec 53 by Act X of 1930 By the 
in«ertion of the words “on a petition presented’ after the uords 
“adjudge insolvent in that section, the doubt as to the construction 
of the section on this matter has been set at rest by the Legislature 
The amendment made by Act X of 1930 has a retrospective effect 
and will apply to the pending proceeding, Veerappa Cfieitiur \ Subm 
manta A»£ir, 52 Mad 123 (FB), Pichamma \ The O^ial Recener, 
CitddapM, 54 Mad 12 (FB) 59 MLJ 686 1930 MWN 832 
32 L W 454 1930 AIR (M ) 834 The amendment made by 
Act X of 1930 has retrospective effect and applies to proceedings 
pending at the time when the Act came into force R made an 
application for insolvency on the 21st November, 1928 and v\as 
adjudged an insolvent on the 8th March, 1930 R had executed 
a deed of gift m favour of his^on on the 17th December, 1927 An 
application for getting the deed of gift annulled under sec 53 was 
made on the 5th September, 1930 It was held that the decision 
of the case was governed by sec 53 as amended by Act X of 1930, 
AWuI Hafiz V Mool Chand, 9 O W N 529 1932 A 1 R (Oudh) 77 
But m Jada Ram v Faizullah Khan, 1934 A 1 R (Peshwar) 30, it 
has been held ‘ So far as the N W F Province the Jaw prior to the 
amendment by Act 10 of 1930 was that the period of limitation was 
to be considered from the date of adjudication The amendment 
can therefore only affect transaction which came into existence 
nfter it and the transaction before the date of amendment nnd over 
two years old at the adjudication order is not within time The 
Lcj,islature mny by express provision give a retrospective effect to 
my legislation, but the general principle of the construction of 
statutes IS that m the absence of such provision, an Act is not 
intended to have retrospective effect " 

Transfers are not void but voidable. 

In sec 36 of Act III of 1907 the word used was ‘void’ which 
has been changed to the word * voidable" in Act V of 1920 The 
reason for the above change was explained by the Select Commutce 
Report in the following terms 'It is settled law that the word 
‘void’ in section 36 of the present Act means voidable only, and we 
have made this clear ’’ ‘ That which is void can be treated as non 
existent and of no binding force and effect, but that which is 
merely voidable is valid and binding until it is declared to be 
invalid by a competent tribunal," /angi lull \ Jaddu Ram, 1919 
CWN Pat 105 (FB) 4 Pat LJ 24 ‘ The transfer falling under 

section 36 (now 53) remains valid unless and until set aside at the 
instance of the Receiver The word 'void’ means voidable’ 
Mirflppa V Raman C/ieftier, 42 Mad 322 10 MLW 59 52 Ind 

Cas 519 A transfer of property falling under sec 53 of the Provin- 
cial Insolvency Act remains valul unless and until set aside at the 
instance of the Official Receiver, Sharfiiz Zaman v Sir Henry Scanyan 
70 Ind Cas 253 1923 AIR (O ) 80 
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Recei\er’s right to possession of the property transferred. 

A certain person applied to be adjudicated insoKcnr While 
his application u as pending a petition nas filed setting forth that 
shortly before the filing of the application the insohent had 
executed a registered sale whereby he purported to sell certain 
property to the present appellant and asking that if an adjudication 
as msoKent was made an enquiry should be held as to the genuine 
ness of the sale No orders were passed on the application but, 
when the adjudication as msoKent was made, the Court appointed 
a Recen er 0/ the property sold by the insokent to the appellant, it 
was held, that so long CIS the sale tius not annulled the Receiver had 
no authority against the appellant and further that a Receiver could 
’ ’ ’ of the insolvent’s property, N N S 

Coim, 4 Bur L ) 56 89 1 C 61 

Jurisdiction of the Court to avoid transfers during 
insolvency . 

Unless a person is adjudged an insolvent an Insolvency Court 
has no jurisdiction to decide whether a transfer of property made 
by him should be annulled or was fraudulent and void Mul Singh v 
Lakhmi Devi, 95 1C 1055 (1927) AIR (L) 95 The District 
Judge cannot decline to go into the matter of the nominal or 
fraudulent nature of the alienation m an application under sec 53, 
Chowdappe Qoundcr v Kathaperumal Piliai, 50 MLJ 602 (1926) 
AIR (M)801 Under section 36, (now sec 53), the Court has 
jurisdiction to deal with alienations made by the debtor of proper 
ties situated outside its local limits and such provision is not affected 
by the provisions of sec 16 of CPC, ImIji Sahay v Abdul Cant, 
15M\VN 253 12 CL) 452 In Draupadi Bai v GohincI Smg 
60 Ind Cas 334, the question arose has the Court power to annul 
the transfer and divest the transferee of properties situated in a 
foreign territory ^ It was held “it seems that the Legislature 
cannot have intended to give the Court any such power The 
Court of the foreign territory would not recognise the annulment 
of a transfer of immovable property situated therein and validly 
effected according to form required by its ovv n law ” 

Jurisdiction of the Court to avoid transfers after 
annulment of adjudication 

Where an adjudication is annulled under sec 43 the insolvency 
proceedings automatically come to an end except so far as they are 
kept alive by order passed under sec 37 Such “acts” in the insol- 
vency which have not been completed at the time of annulment 
remain m that state of incompleteness and do not continue and 
cannot be continued any further unless the Court direct thci 
continuance An enquiry under sec 53 begun pnor to the ann 
ment stops short where it is at the date of the annulment but^ 
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by reason of the amendment of sec 53 by Act X of 1930 By the 
insertion of the words “on a petition presented” after the wora> 
‘adjudge insolvent” in that section, the doubt as to the construction 
of the section on this matter has been set at rest by the Legislature 
The amendment made by Act X of 1930 has a retrospective effect 
and will apply to the pending proceeding, Veerappa Chcttiar v Stibrti 
mania A>yar, 52 Mad 123 (FB), Pichamma v The Official Receitei' 
Ciiddflppa/i, 54 Mad I2(FB) 59 MLJ 686 1930 MWN 882 
32 LW 454 1930 AIR (M ) 834 The amendment made by 
Act X of 1930 has retrospective effect and applies to proceedings 
pending at the time when the Act came into force R made an 
application for insolvency on the 21st November, 1928 and 
adjudged an insolvent on the 8th March, 1930 R had executed 
a deed of gift in favour of his son on the 17th December, 1927 An 
application for getting the deed of gift annulled under sec 53 was 
made on the 5th September, 1930 It was held that the decision 
of the case was governed by sec 53 as amended by Act X of 1930 
Abtlitl Hafiz v Mool Chand, 9 O W N 529 1932 A I R (Oudh) 77 

But m Jada Ram v Faizullah Khan, 1934 A I R (Peshwar) 30 if 
has been held ‘ So far as the N W F Prov ince the law prior to the 
amendment by Act 10 of 1930 was that the period of limitation was 
to be considered from the date of adjudication The amendment 
can therefore only affect transaction which come into existence 
after it and the transaction before the date of amendment and oier 
two years old at the adjudication order is not within time The 
Legislature may by express provision give a retrospective effect W 
nny legislation, but the general principle of the construction of 
statutes is that m the absence of such provision, an Act is not 
intended to have retrospective effect ” 

Transfers are not void but voidable. 

In sec 36 of Act III of 1907 the word used was “void” which 
has been changed to the word voidable” in Act V of 1920 The 
reason for the above change was explained by the Select Committee 
Report m the following terms “It is settled law that the word 
Void’ m section 36 of the present Act means voidable only, and we 
have made this clear ” * That which is void can be treated as non 
existent and of no binding force and effect, but that which is 
merely voidable is valid and binding until it is declared to he 
invalid by a competent tribunal,’ Janai luxl v Jaddu Ram, 1919 
CWN Pat 105 (FB) 4ParLJ 24 The transfer falling unc^r 
section 36 (now 53) remains valid unless and until set aside at the 
instance of the Receiver The word Void’ means voidable 
Mirappa v Raman Checiier, 42 Mad 322 10 M L W 59 52 Ind 

Cas 519 A transfer of property falling under sec 53 of the Provin 
cial Insolvency Act remains valid unless and until set aside at the 
instance of the Official Receiver, Shar/uz Zaman v Sir Henry Siamon, 
70 Ind Cas 253 1923 AIR (O ) 80 
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Rccei\er’s right to possession of the property transferred. 

A cettiin person applied to be adjudicated insoK ent While 
his applicition u IS pending a petition uas filed setting forth that 
shortly before the filing of the application the insoKent had 
executed a registered sale whereby he purported to sell certain 
property to the present appellant and asking that if an adjudication 
as insoKent was made an enquiry should be held as to the genuine 
ness of the sale No orders were passed on the application but, 
when the adjudication as insolvent was made, the Court appointed 
a Receiv er o/ tfic property sold by the insolvent to the apoellant, it 
was held that so long aj the sole uas not annulled the Receiver had 
no authority against the appellant and further that a Receiver could 
not be appointed as to part only of the insolvent’s property, N N S 
Cheity Firm V The District Court, 4 Bur L] 56 89 I C 61 

(1925) AIR (R) 224 

Jurisdiction of the Court to avoid transfers during 
insolvency. 

Unless a person IS adjudged an insolvent on ln«olvency Court 
has no jurisdiction to decide whether a transfer of property made 
by him should be annulled or was fraudulent and void Mul Smgh v 
Lalvhmi Devi, 95 IC 1055 (1927) AIR (L ) 95 The District 
Judge cannot decline to go into the matter of the nominal or 
fraudulent nature of the alienation in an application under sec 53 
Choiidappc Gounder v Kathapmiinal Pillai, 50 MLl 602 (1926) 
air (M ) 801 Under section 36, (now sec 53), the Court has 
jurisdiction to deal with alienations made by the debtor of proper 
ties situated outside its local limits and such provision is not affected 
by the provisions of sec 16 of CPC, Lalji Sahay v Abdul Gam, 
15MWN 253 12 CLj 452 In Draupadi Bni v Gobmd Smg 
60 Ind Cas 334, the question arose has the Court power to annul 
the transfer and divest the transferee of properties situated in a 
foreign territory ' It was held ‘ it seems that the Legislature 
cannot have intended to give the Court any such power T^e 
Court of the foreign territory vv ould not recognise the annulment 
of a transfer of immovable property situated therein and validly 
effected according to form required by its own law ” 

Jurisdiction of the Court to avoid transfers after 
annulment of adjudication. 

Where an adjudication is annulled under sec 43 the insolvency 
proceedings automatically come to an end exceot so far as they are 
kept alive by order passed under sec 37 Such “acts” in the insol- 
vency which have not been completed at the time of annulment 
remain m that state of incompleteness and do not continue and 
cannot be continued any further unless the Court direct their 
continuance An enquiry undw sec. 53 begun pnor to the annul- 
ment stops short where it is at the date of the annulment but the 
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Court has the power at the time of annulling the adjudication to 
give a direction to continue the enquiry Pnma facie if the 
adjudication is annulled the insolvent is placed status quo ante the 
insolvency, Bhadramma v Panareesam Ayyavaru, 63 M L J 414 

Jurisdiction of the Court to annul transfers on 
death of debtor. 

When a debtor against whom a petition in insoKency has been 
presented dies before adjudication and the proceedings are continued 
under section 1 7 and the Court passed an order that the estate of 
the debtor should thereby be adjudged as insolvent and an OfScial 
Receiver was appointed to administer if the Official Receiver of 
creditors cm invoke the power of the Court to set aside the settle 
ments and alienations voidable under section 53 and 54 The 
order of adjudication though passed against the estate of the 
deceased is against the deceased himself and transfers by him are 
liable to be set aside under sections 53 and 54, Subbiah Aiyar v 
The Official Receiver, Tmneielley 63 ML] 727 37 L\V 75 

1933 AIR (M ) 25 

Exclusive jurisdiction of Insolvency Court to 
annul transfers 

After an adjudication order the Insolvency Court is the only 
Court competent to sec aside the transfer Mirabpa v Ramon Chettier 
42 Mad 322 lOMLW 59 52 Ind Cas 519 Where on an 
application under sec 53 of the Provincial Insolvency Act, made 
by a Receiver to the Insolvency Court, for adjudicating certain 
transfer to be fraudulent and to cancel the same, notice was issued 
to the plaintiff but as the latter failed to appear in Court, the case 
was decided against the plaintiff ex parte and subsequently, the 
plaintiff having unsuccessfully applied to have the ex parte order 
set aside, brought a separate suit in the Civil Court for declaration 
of her ownership of the prooerty m dispute, it was held that the 
suit was barred under sec 4 of the Insolvency Act ‘It is manifest 
that the plaintiff had no right of separate suit in the Civil Court to 
set aside the order passed by the Insolvency Court,” Kani; Fatima v 
Naram Singfi, 24 ALJ 897 (1927) AIR (A ) 66 But there is 
nothing in the Provincial Insolvency Act to prevent the creditors 
and, therefore, the Receiver from proceeding under sec 53 of the 
Transfer of Property Act if they wish though they have another 
remedy u-nder sec 53 of the Ptovincial Insolvcrity Act, 

Receiver, SoutH Kanara v Battiao Soura, 23 MLW 643 95 I C 
300 (1926) AIR (M)826 

In Dronadwla Sriramu/u v Ponalcaiiro, 45 MLJ 105 1923 

MWN 306 72 Ind. Cas 805 1923 A I R (M)641, it was argued 
that sections 36 and 37 (now sccnons 53 and 54) confer n limited 
jurisdicticn upon the Insolvency Courts and that to hold that the 
Court possesses the power to set aside a deed of mortgage executed 
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by the insoUent four years previous to the date of adjudication will 
be inconsistent with the assumption involved m the said sections 
It was held that “these two sections enact special rules of substantive 
law to be followed by the Court in the exercise of insolv ency jurisdic- 
tion The law enunciated in the said sections is not a part of the 
general law, and is to be applied only in cases which come up before 
the tribunals exercising powers conferred by the Insolvency Act A 
comparison of the terms of sec 53, Transfer of Property Act with 
the terms of sec 36 (now sec 53) of the Insolvency Act will make 
the point clear A settlement made by a person whose solvency 
is beyond question, but who, owing to unforeseen circumstances, 
becomes an insolvent within two years from the date of the 
settlement, cannot be sec aside under the general rule, ii;, sec 53 
of the Transfer of Property Act, but can be annulled under this 
section 53 of the Provincial Insolvency Act Sections 53 

and 54 of the Insolvency Act don’t really deal with the jurisdiction 
of the Insolvency Courts but rather Hy down rules of evidence ” 

A Court exercising insolvency jurisdiction under Act V of 1920 
has to administer the law under its own procedure and to decide 
questions arising in insolvency which are covered by special 
provisions of the Insolvency Act But it also has to decide all 
questions of general law including such questions as are raised by 
sec 53 of the T P Act, Shilcn Prasad v Arir AIi, 44 All 71 
The Insolvency Court is the only Court which has jurisdiction to 
go into the question raised under section 53 and decide the same 
and the parties should not be referred to the Civil Court for 
determination of such quesnons, Hnday fCnshna Adya v Osmanali 
McinMSSCal 1352 136 I C 143 1932 A 1 R (Cal ) 151 Where 
on an application by an OfRcial Receiver an ex parte order has been 
passed by a Court under section 53 of the Provincial Insolvency 

1 power to set aside 
made out, Gobindo 

381 1927 AIR 

iduy of a transaction 

raised by the Official Assignee, on the ground that it is collusive, 
fraudulent, and not in good faith or for valuable consideration 
and any question raised therein under sec 57 of the Presidency 
Towns Insolvency Act (corresponding to sec 53 of the Provincial 
Insolvency Act) can only be determined by the Insolvency Court 
awd wot by a Cwv\ Cowrr Thws where orv ^ suvt ow a mort 
gage, executed by the insolvent, the Official Assignee challenges 
the transaction on the above grounds, a decree ought to be 
given in such mortgage, leaving it open to the Official Assignee to 
apply to the Insolvency Court to set aside the transaction 
SuT/ya Kumar Naik v’. Bijoy K. Hazra, 41CWN 105 
Jurisdiction to go behind a judgment. 

Sec 53 docs not limit the expression “voluntary transfer” t 
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Court has the power at the time of annulling the adjudication to 
give a direction to continue the enquiry Puma facie if thf 
adjudication is annulled the insolvent is placed status quo ante tnt 
insolvency, Bhadramma v Panateesam Ayyaiani, 63 M L J 414 

Jurisdiction of the Court to annul transfers on 
death of debtor. 

When a debtor against whom a petition in insolvency has been 
presented dies before adjudication and the proceedings are continues 
under section 17 and the Court passed an order that the estate of 
the debtor should thereby be adjudged as insolvent and an Ofhcial 
Receiver was appointed to administer if the Official Receiver or 
creditors can invoke the power of the Court to set aside the settle 
ments and alienations voidable under section 53 and 54 
order of adjudication though passed against the estate of the 
deceased is against the deceased himself and transfers by him are 
liable to be set aside under sections 53 and 54, Subhiah Aiyar v 
The O^cial Receiver Tinixeieltey, 63 MLj 7Z7 37 LW 

1933 AIR (M ) 25 

Exclusive jurisdiction of Insolvency Court to 
annul transfers 

After an adjudication order the Insolvency Court is the only 
Court competent to set aside the transfer, Mirappav Raman Chetuer 
42 Mad 322 lOMLW 59 52 Ind Cas 519 Where on an 

application under sec 53 of the Provincial Insolvency Act, made 
by a Receiver to the Insolvency Court, for adjudicating certain 
transfer to be fraudulent and to cancel the same, notice was issued 
CO the plaintiff but as the latter failed to appear m Court, the case 
was decided against the plaintiff ex parte and subsequently, the 
plaintiff having unsuccessfully applied to have the ex parte order 
set aside, brought a separate suit in the Civil Court for declaration 
of her ownership of the property m dispute, it was held that the 
suit was barred under sec 4 of the Insolvency Act “It is manifest 
that the plaintiff had no right of separate suit in the Civil Court to 
set aside the order passed by the Insolvency Court,’ Kanit Fatima v 
Naram Singh, 24 ALJ 897 (1927) AIR (A ) 66 But there is 

nothing in the Provincial Insolvency Act to prevent the creditors 
and, therefore the Receiver from proceeding under sec 53 of the 
Transfer of Property Act if they wish though they have another 
remedy under sec 55 of the Provincial Insolvency Act, 

Receiver, South Kanara v Bastiao Soura, 23 M L W 643 95 I C 

300 (1926) AIR (M)826 

In Dronadula Snramulu v Ponafcavira, 45 MLJ 105 1923 

MWN 306 72 Ind Cas 805 1923 AIR (M)641, it was argueJ 
that sections 36 and 37 (now sections 53 and 54) confer a limited 
jurtsdicticn upon the Insolvency Courts and that to hold that the 
Court possesses the power to set aside a deed of mortgage executed 
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by the insolvent four years previous to the date of adjudication will 
be inconsistent with the assumption involved in the said sections 
It was held that “these two sections enact special rules of substantive 
law to be followed by the Court m the exercise of insolvency jurisdic- 
tion The law enunciated in the said sections is not a part of the 
general law, and is to be applied only 

olvency Act will make 
the point clear A settlement made by a person whose solvency 
IS beyond question, but who, owing to unforeseen circumstances, 
becomes an insolvent within two years from the date of the 
settlement, cannot be set aside under the general rule, tij, sec 53 
of the Transfer of Property Act, but can be annulled under this 
section 53 of the Provincial Insolvency Act Sections 53 

and 54 of the Insolvency Act don’t really deal with the jurisdiction 
of the Insolvency Courts but rather hy down rules of evidence ’ 

A Court exercising insolvency jurisdiction under Act V of 1920 
has to administer the law under its own procedure and to decide 
questions arising in insolvency which are covered by special 
provisions of the Insolvency Act But it also has to decide all 
questions of general law including such questions as are raised by 
sec 53 of the T P Act, Sfiikn Prasad v Az'z All, 44 All 71 
The Insolvency Court is the only Court which has jurisdiction to 
go into the question raised under section 53 and decide the same 
and the parties should not be referred to the Civil Court for 
determination of such questions, Hnday Krishno Adya v Oimannli 
Mflndul, 58Cal 1352 136 I C 143 1932 A I R (Cal) 151 Where 
on an application by an Official Receiver an ex parte order has been 
passed by a Court under section 53 of the Prov incial Insolvency 
Act, setting aside an alienation, the Court has power to set aside 
Its order if sufficient cause for non appearance is made out, Gobmdo 
R{io v Official Receiver, Trichinopoly, 103 1 C 381 1927 AIR 

(Madras) 897 Any question as to the invalidity of a transaction 
raised by the Official Assignee, on the ground that it is collusive, 
fraudulent, and not in good faith or for valuable consideration 
and any question raised therein under sec 57 of the Presidency 
Towns Insolvency Act (corresponding to sec 53 of the Provincial 
Insolvency Act) can only be determined by the Insolvency Court 
and not by a Civil Court TTius where on a suit on a mort- 
gage, executed by the insolvent, the Official Assignee challenges 
the transaction on the above grounds, a decree ought to be 
giv en in such mortgage, leaving it open to the Official Assignee to 
apply to the Insolvency Court to set aside the transaction 
SuT/ya Kumar Naik v. Bijoy K. Ha?ra, 41CWN 105 

Jurisdiction to go behind a judgment. 

Sec 53 docs not limit the expression “voluntary transfer” 
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any particular form of alienation of his property by the insolvent 
The expression is wide enough to cover all sorts of device that may 
be practised or suffered by the insolvent to deprive the creditors 
of the benefit of his property In Kanaya Lai v Official Feceiei 
100 I C 742 a reference was made to arbitration of a so calW 
dispute about certain property between an insolvent and his son^s 
The award of the arbitrators thereon was to the effect that the 
property of the insolvent was subject to a charge of Rs 4000in 
favour of his sons and subsequently a decree was passed on con 
f^ession of the insolvent m favour of his sons on the basis of the 
award It v\ as held that the transaction amounted to a voluntary 
transfer within the meaning of sec 53 of the Provincial Insolvency 
Act and that it did not cease to be so merely because it was 
evidenced by a decree passed on confession of judgment by the 
insolvent In Re Naramclas Simderdos ex pane the Official Receac^ 
93 I C 331 (1926) AIR (S ) 133 tc was contended thai a transfer 
effected by decree of the Court IS not within the contemplation o* 
sec 53 It was held that a consent decree has no greater sanctity 
than a contract betwee i the parties and it could not have beet' 
the intention of the Legislature to deprive the Receiver or trustee 
m Bankruptcy of his cheap and speedy remedy of moving the 
Insolvency Court to do justice between the parties m cases where 
the debtor has resorted to the device of not only deceiving his 
creditors but deceiving the Court by submitting to a decree "hen 
there was no real contest between the parties Sec 4 of the Act 
vests m the Insolvency Court the power to decide all question* 
which the Court deems expedient or necessary for the purpose 
of making complete justice or mnking a comple e distribution 
between the parties 


Delegation of jurisdiction 

It is clearly undesirable that where a matter his to be decided 
on trial the Court should not hold the trial itself and retain the ad 
vintage of seeing the witnesses give evidence following the course 
of the proceedings and it is further undesirable that it should 
delegate its duty to a person sucK as the Official Receiver whose 
interest and duty may conflict m the conduct of the proceedin'’s 
Krishna Iyer V 0/?ciaI Recciier Tnchmopoly 1925 AIR (Mad ) 381 
The Official Receiver is not a Court but a mere executive officer He 
IS not entitled to take evidence tn an enquiry under sec 53 though 
orderd bv the District Judge Venkatarama Chetty v Angathayammai 
38L\V 896 146 IC 204 1933 AIR (Mad) 471 An apph 

cation for an adjudication that a mortgage deed by the insolvent 
was not a binding transaction is an application to declare the 
instrument void as against the Receiver under sec 53 and such 
applications are to be decided by the Court and not by the Re 
ceivcr as against whom the instrument is sought to be declared 
void as this would m effect make the Receiver judge in his own case 
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Muthusuami Cficttiar % Official Recencr North Arcot 51 ML] 287 
(1926) AIR (M ) 1017 It is not competent for the Court to send 
the case to a MunsifF for an enquiry Upcndra v Brindaban 33 Ind 
Cas I8S In proceedinps under sec 36 (now sec 53) the Court 
IS bound to take evidence and cannot rely on 'tatements made 
before the Receiver Chmna v Kumarachakraiarathi 36 Ind Cas 
906 , Abdul A;ii v fChirode 41 Ind Cas 411 Where a Receiver 
reported to the District Judge that a certain mortgage made by an 
insolvent was liable to b* set aside the Judge cannot refer to a 
Munsiff for report whether the mortgage was bona /ide but must 
decide It himself Jagannatb v Lachiaandas 12ALJ 889 

Although in Krisbna Iyer v Official Rccener 1925 AIR (Mad) 
381 It was held following Jamab Bibi v Hyder Ally 43 Mad 609 
that if by the con'ent of patties the enquiry is held by the Official 
Receiver their consent was sufficient to validate the procedure 
employed the v lew was not accepted in Venfecitarama Cfietty v Anga 
tbayamma! 38 LW 896 146 I C 204 1933 A 1 R (Mad ) 471 where 
It has been laid down that consent of parties cannot give the Official 
Receiver a jurisdiction to adjudicate on the claim which juris 
diction he does not in law possess 

Who can apply for annulment 

A petition for the annulment of any transfer under sec 53 may 
be made by the Receiver or with the leave of the Court by any 
creditor who has proved his debt and who satisfies the Court that 
the Receiver has been requested and has refused to make such 
petition Vide section 54A and notes thereunder Sec 54A docs 
not abrogate sec 58 and must be read subject to the provisions 
of that section The words voidable against the receiver in sec 
tion 53 must therefore in view of sec 58 be read as voidable 
against the receiver of the Court as the case may be and a creditor 
is entitled to move the Court to take action under see 53 where 
a receiver has not been appointed Sitaram v Musstt Nathibni 1933 
AIR (N ) 365 Where the Court is summarily administering 
(he estate any creditor may move the Court to take action under 
sec 53 or 54 Mt Becfmi v Sheikh Sadique 9 Pat 839 129 I C 
129 1931 AIR (Pat ) 14 even if a claim under Or XXI r 58 has 
been allowed Rangammal \ Vardappa Noidu 1935 M W N 524 

Limitation for application for annulment 

The period of limitation prescribed by Art 181 of Schedule I to 
the Limitation Act is confined to applications under the C 
’ ’ n under section 36 (now 

t made bv the Official 
such on opphcorion ti 
made at any time dtiring the pendency the msoKency^ 

Dnraiyya Solagan v Venkotaram Ndick^, 60 Ind Cas 1 
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any particular form of alienation of his property by the insolvent. 
The expression is wide enough to cover all sorts of device that may 
be practised or suffered by the insolvent to deprive the creditors 
of the benefit of his property In fCanaya Lai v Official Eecener 
100 I C 742, a reference was made to arbitration of a so called 
dispute about certain property between an insolvent and hts sons 
The award of the arbitrators thereon was to the effect that the 
property of the insolvent was subject to a charge of Rs 4,000 m 
favour of his sons, and subsequently a decree was passed on con 
fession of the insolvent in favour of his sons on the basis of the 
award It was held that the transaction amounted to a voluntary 
transfer within the meaning of sec 53 of the Provincial Insolvency 
Act, and that it did not cease to be so merely because it was 
evidenced by a decree passed on confession of judgment by the 
insolvent In Re Naratndas Sttnderdai ex parte the Official Recener 
93 I C 331 (1926) AIR (S ) 133, it was contended that a transfer 
effected by decree of the Court is not within the contemplation of 
sec 53 It was held that a consent decree has no greater sanctity 
than a contract between the parties, and it could not have been 
the intention of the Legislature to deprive the Receiver or trustee 
in Bankruptcy of his cheap and speedy remedy of moving the 
Insolvency Court to do justice between the parlies in cases where 
the debtor has resorted to the device of not only deceiving hi< 
creditors but deceiving the Court by submitting to a decree when 
there was no real contest benveen the parties Sec 4 of the Act 
vests m the Insolvency Court the power to decide all questions 
which the Court deems expedient or necessary for the purpose 
of making complete justice or making a comple-e distribution 
between the parties 

Delegation of jurisdiction. 

It IS clearly undesirable that, where a matter has to be decided 
on trial, the Court should not hold the trial itself and retain the ad 
vantage of seeing the witnesses give evidence following the course 
of the proceedings , and it is further undesirable that it should 
delegare its duty to a person, such as the Official Receiver, whose 
interest and duty may conflict m the conduct of the proceedings 
Krishna Ijcr V Official Receiter, Trtchmopoly, 1925 AIR (Mad ) 381 
The Official Receiver is not a Court but a mere executive officer He 
IS not entitled to ’ 

orderd by the Distr 
38 LW 896 146 

cation for an adjudication that a mortgage deed by the insolvent 
was not a binding transaction is an application to declare the 
instrument void as against the Receiver under sec 53 and such 
applications are to be decided by the Court and not by the Re 
ceiver as against whom the instrument is sought to be declared 
void, as this would in effect make the Receiver judge m his own case 
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Mictfiiisudmi Chettiar \ Oj?icinI Rccciter, North Arcot, 51 M Lj 287 
(1926) AIR (M ) 1017 It is not competent for the Court to send 
the case to a Munsiff for an enquiry, UpendTa v Bnndaban, 33 Ind 
Cas 18S In proceedinRS under sec 36 (now sec 53) the Court 
IS bound to take evidence and cmnot rely on statements made 
before the Receiver, Chmna v Kumaruchokrataratfu, 36 Ind Cas 
906 , Abdul Atit \ Khirode, 41 Ind Cas 411 Where a Receiver 
reported to the District Judge that a certain mortgage made by an 
insolvent was Iiab'e to be set aside, the Judge cannot refer to a 
Munsiff for report whether the mortgage was bona /ide but mu«t 
decide it himself, Jagannath v Lachmandas, 12 A L ] 889 

Although m Krishna lyerv Official Recener, 1925 A I R (Mad) 
381 It was held following Jainab Bibi v Hyder Ally, 43 Mad 609 
that if by the con«ent of parties the enquiry is held by the Official 
Receiver their consent was sufficient to validate the procedure 
employed, the view was not accepted in Venkatarama Cheicy v Anga 

thayammal, 38 LW 896 146 I C 204 1933 A I R (Mad ) 471 where 
It has been laid down that consent of parties cannot give the Official 
Receiver a jurisdiction to adjudicate on the claim, which juris 
diction he does not in law possess 

Who can apply for annulment. 

A petition for the annulment of any transfer under sec 53 may 
be made by the Receiver or with the leave of the Court, by any 
creditor who has proved his debt and who satisfies the Court that 
the Receiver has been requested and Ins refused to make such 
petition Vide section 54A and notes thereunder Sec 54A docs 
not abrogate sec 58 and must be read subject to the provisions 
of that section The words * voidable against the receiver" m sec 
tion 53 must, therefore, in view of sec 58, be read as voidable 
against the receiver of the Court” as the case may be and a creditor 
IS entitled to move the Court to take action under see 53 where 
a receiver has not been appointed, Sitaram v Musstt Natbibai, 1933 
AIR (N ) 365 Where the Court is summarily administering 
the estate, any creditor may move the Court to take action under 
sec 53 or 54 Mt Bccfini \ Sheikh Sadiijue 9 Pat 839 129 I C 
129 1931 AIR (Pat ) 14, even if a claim under Or XXI r , 58 has 
been allowed Rangammal v Vardappa Naidu 1935 M W N 524 

Limitation for application for annulment. 

The period of limitation prescribed by Art 181 of Schedule I to 
the Limitation Act is confined to applications under the CPC, 
and does not apply to an application under section 36 (now section 
53), of the Provincial Insolvenc> Act made by the Official Receiver 
No period o/ limitation is prescribed ior such an application, u hich may 
made at any time during the pendency of the msohency proceedin 
Dicraiyja Solagan \ Venkataram NoicIcct, 60 Ind Cas 123 Whet 
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the Court chooses to tike action under this section or is mo\ed 
by the Receiver or by a creditor it is not bound by any period of 
limitation and Art 181 ofSch I of the Limitation Act has no 
application to such a proceeding P Ramasuiamia v Stibramania Iyer 
79 Ind Cas 443 1925 AIR (M ) 172 Dur;ai Sing v Kun} Lai 
75Ind Cas 995 1924 AIR (Uh ) 553 Hemraj Champalal v 
Ramkrishna Ram (1917)2 PLJ 101 

Computation of the period of two years 

If a transfer by an insolvent of his property happens more than 
two years before the date of the presentation of the petition U 
\\ ill come within sec 53 provided that the period of two years 
prescribed in the section expires on a holiday and the petition for 
adjudication is presented on the next working day Narayan AyyaJ 
V O^cial Receiver Soutfi Malabar 1933 MWN 1049 1934 A I R 
(M ) 294 The starting point in the computation of the period 
of two years is m case of execution sales the date of the sale and not 
the date of the confirmation thereof fCanai Lai Nandy v Tmkan De 
37C\VN 535 57 CLJ 148 145 I C 429 1933 A I R (Cal ) 564 
and in case of voluntary transfers the starting point is the date of 
the registration of the deed of transfer and not the date of its 
execution Sarvathada Iswaryya v Ktiruhasubhanna 40 L W 413 
1934 M W N 784 67 M L J 380 1934 AIR (M ) 637 Muthiah 
Cbettiar V 0/pciaI Receiver Tmnciellcy 64 MLj 382 141 I C 101 

1933 AIR (Mad) 185 U Ba Sem v Mating Sau 12 Rang 263 

1934 AIR (R ) 216 although it has been held m RacanCbancIv 
Small 1933 AIR (L)82l that the period begins to run from the 
date of execution and not from the date of registration 

Scope of enquiry under section 53 

Sec 36 (now sec 53) is wider in scope than sec 53 of the TP 
Act Under sec 36 it was not necessary to prove or show that 
the transfer was made with Intent to defeat or delay creditors 
All that was necessary to show was that the transfer was made 
within two years of the adjudication of insolvency unless It 
was a transfer made before and m consideration of marriage 
Muhammad Habibulia v Mostaq Hossain 39 All 95 See also 
Dronadttia Sriramula v Ponalcarira 45 M L.) 105 1923 MWN 

306 72 IC 805 (1923) AIR (M) 641 Section 53 does 

not apply to transfers made by an insolvent subsequent to his 
adjudication but only to transfers made by him previous thereto 
Hayet Muhammad V Bhowamdas 26PLR 397 90 I C 1037 1926 
AIR (L ) 146 Section 53 applies when the existence of transfer 
IS admitted on the other hand section 4 applies if the transfer 
or the existence of right claimed by the objector is denied by the 
Receiver Ma da Ram v Jagan Nath 123 IC 539 1930 AIR (L) 

180 Sec 53 applies to a transfer not only to a stranger but also 
in favour of a creditor Mnthiah Chcttiar v Oj^aal Receiver Tin 



S 53] AVOIDANCE OF TRANSFERS BY TRANSFEREES 343 


nucI/3 64MLI 382 1933 MWN 312 37 LW 130 HIIC 
101 1933 AIR (M ) 185 Bhagat Ram B ndriban v Ptcmn C/ian 1 

33 P L R 1058 HO I C 598 1933 A I R (L) 43 A tnnsfer by 
a Court Sale in e\ecution is not entirely outside the scope of sec 

33 Rflnabra/iman \ GudimflHrt Andafamma 34 LW 547 1931 

MWN 287 1931 AIR (M ) 597 

It IS not open to an objector and it is not n pood defence to an 
application to annul a transfer under section 53 and 54 to say that 
the debtor ought not to ha\e been adjudged insolvent and that the 
order of adjudication is illegal and void The proper procedure 
for annuli ng an order of adjudication is cither by way of appeal 
ngimst that order or by taking appropriate proceedings under sec 
35 and not by way of objection to a proceeding for setting aside 
the transfer under secs 53 and 54 Penammal v The 0/fic al Rccencr 
Co mbdtore 1930 MWN 651 It is an erroneous exercise of the 
Court s power to pass an order annulling i transfer at the time of 
pissing an order of adjudication CbcncJuJjO'^ ' 62 M L I 

177 32 L \X 66 1932 A I R (Mad ) 233 

Avoidance of transfers by transferees 

It was previously held that sec 53 applies only to transfers by 
the insolvent and not to transfers by transferees of the insolvent 
The language of the section «een)ed to favour this view since it is 
the transferor who is the insolvent The section was held to 
be aimed at donees under settlements and not at bona fide pur 
chasers or mortgagees from them It was also held that though 
the transfers by the transferees of the insolvent could not be 
impeached under sec 53 it was erroneous to jump to the conclusion 
that they could not be impeached in insolvency proceedings at all 
(i e they could be impeached under sec 4) Sudha v Nanak Chand 
Datilat Ram 7 LLJ 160 88 I C 89 1925 AIR (L) 295 

Jagannadha Aiyar \ Nara>ana Ai^angar 52 IC 761 Kiadharam 
Naiyar v Tbc Ojficial Recenet Tinneve/lcy 51 MLJ 228 97 1 C 
918 1927 AIR (M ) 58 Goimd v Sonba 121 IC 633 1930 

AIR (N ) 34 I-akbipri>a v Raikiisori 20 CWN 554 Hayat 
Mubammad V Bbouamdas 26PLR 39? 90 I C 1037 1926 A I R 
(L) 146 

But tVit abov e \iew has noi been accepted in later decisions In 
Guntura Pullayya V Tbe O^cial Receiver of Kistna 1932 MWN 821 
Midhavan Nair J observed The opinion in Madbaram Naiyar v 
Tbe Oj^cial Receiver Tmnevelfey 51 M L.J 228 that on the words 
of sec 53 It IS not open to the Official Receiver to attack a transfer 
from the transferee of the insolvent does not apply where th 
transactions m question including the alienation made b> 
transferee from the insolvent are all attacked as links m a c 
of fraudulent and connected transactions intended to scretn 
property from the claims of the creditors In proceedings 
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‘jVtran'-^sTs v ere «jb*eqj£nt to tr- p-nnon or to tbs c-ir’ ct 
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*jiz. SjcH a rule «ou!d tnais p-oieei ’'2* .n iHiobenty r'acnaE’v 
in'emmable and mil TTiore ineE’ectj\c t-*x2ji tbev al-eady 2*-e. T’** 
poaer of tbe Coan under <ec. 5 to deaJe all qussnors anf^c m 
in*oUency 15 undoub ed and It w onK a mancr ol di«crenon w'^e* 
there the rrocedure under the Act ‘•Sojld be adopted or a <j i br 
directed, Cnidan^arcTn Pilbi \ S^^anc'ui A^vaT 1932 A IH 
(Mad) 513 It has been laid down n Au M.i.bi'n'njJ \ O^ci-I 
ne.e«fr, 16L.I013 156 IC 1018 1935 A.LR iLl ^ that :1 
the orjijnal tranifer b> an in<oKeat 15 voidable under «ec. 53 
of the Provincial InsoKeno Act, the t*3n«feree cannot avoid the 
operation of ‘ec. 53 b> merelv pas«mfi on the properry to «o'ne other 
perion If the onginal tramfer made In the insolvent is voidcb’e, 
a» asitnvt the Official Receiver, the 'ub'equeni rran5fer b> the 
transferee cannot stand and can be annulled under «ec. - cf the 
Aff It 15 said that the superstructure cannot remain «u'pended 
in the air if the foundation is removed- 

Avoidance of transfers b> transferees from transferees. 

Although sec 53 does not in terms apply to a transferee fro'n 
a transferee of the person adjudged an insolvent. It does not folio" 
therefrom that a subsequent transferee cannot be bound at all by 
an order of annulment under the section At the cametime it 
must be remembered that except where the transfer by the insolvent 
was wholly fictitious and it was not intended that the property 
should in fact pass to the transferee, the transfer for the time 
being IS valid, though voidable at the option of the receiver, and 
the subsequent annulment cannot be equivalent to a declaration 

. . ,<■- . • - -t I- - ■ — • *1. .t.« . jJ^at 

■ ^ ... Ifa 

. ■ d no 

interest passes to the transferee then the transfer is void ob initm 
and subsequent transfers can never be protected because the 
foundation of their title does not exist. There would be no 
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^lecessity for the receiver to have such a transfer annulled under 
>ec 53 , he can ignore it and treat it as a nullity But if the transfer 
was not wholly fictitious and bogus and the intention of the parties 
was that property should in fact pass to the transferee then it is dis 
cretionary with the Court to annul it under sec 53 of the Act, the 
provisions of which are not so mandatory as those of sec 54(1) 
The question of good faith and payment of consideration as well 
as that of care and precaution, will have to be considered by the 
Court Amir Ahmad v Sai^id Hasan, I L R 57 All, 900 1935 ALJ 
573 1935 A W R 536 

Jurisdiction to annul transfer from transferees. 

The result of subsections (2) and (7) of sec 28 is that the vesting 
of the property in the receiver dates back to the date of the 
application for insolvency, but there is no provision in the Act 
under which the vesting of the property dates back to a previous 
transfer made by the insolvent So it has been observed in Amir 
Ahmad v Saiyid Hasson I L R 57 All, 900 ns the annulment 
made by the Court does not date back to the original transfer 
and can, at the very most, date back to the date of the application 
for insolvency, it would follow that a second transfer against a 
second transferee, who took the second transfer before the applica 
tion for insolvency was made, cannot be annulled under sec 53 
of the Act,” but if it is either absolutely void from the very 
beginning or voidable under s 53 of the T P Act, it can be declared 
to be void or avoided either in a separate suit or in a proceeding 
under sec 4 of the Provincial Insolvency Act 

A subsequent bona fide purchaser whether protected 
If the title of a purchaser is void as against the trustee — as it is if 
acquired through any unprotected transaction made after the act of 
Bankruptcy which marks the commencement of the Bankruptcy — 
the purchaser cannot confer good title upon any one else, even 
though the second subsequent transfer was made bona fide and for 
valuable consideration without any notice of any available act of 
bankruptcy, and before the date of the receiving order unless by 
purchase m market overt or otherwise a legal title to the property is 
acquired which would be good as against the true owner A pur- 
chaser for value from the donee under a voluntary settlement, with- 
out notice of an act of bankruptcy committed by the settlor, is 
entitled to hold the property against the settlor’s trustee in Bank 
rupccy, even though the purchase is subsequent to the act of bank 
ruptcy to which the title of the trustee relates back, Re Hart, (1912) 
3 K B 6 and Re Gunsbowig, (1920) 2KB 426 A purchaser in good 
faith and without notice, from a donee of property whose title is 
subsequently declared fraudulent and void gets a good title against 
nn execution creditor or a trustee m Bankruptcy, HaTrodi Ltd /f. 
Stanton, (1923) I K B 5l6 In Subhan Asan \ The Oj^cial Receii er 

35 / 
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Tmnete!/ey, 1934 M W N 681, the official receiver sued to set aside a 
transfer m favour of the first respondent under sec 53 It was 
found that though the transfer was fraudulent the first respondent 
had further transferred it to the third respondent a bona fide trans 
feree for value It was held that though the official receiver could 
not recover the property, the order of the District Judge directing 
the first respondent to pay Rs 600, the unpaid portion of the con 
sideration of Rs 900 was a proper order In In re Vansittart, (1893) 
2QB 377 a husband made a voluntary settlement of certain dia 
monds on his wife The wife pledged before the husband’s bank 
ruptcy the diamonds with jewellers The jewellers title was not 
defeated by the voluntary settlement There the jewellers had no 
notice of the voluntary settlement, but the mere fact that a bona 
fde purchaser or mortgagee has notice that he is dealing with a 
person who claims under a voluntary settlement will not defeat hu 
title, if at the time there is no bankruptcy and he has no notice of 
an available act of bankruptcy or of a fact which might avoid the 
settlement or of the settlor’s insolvency In re Brail (1893) 2 QB 
381 In Bashflrat Ali Shah v Ram Ratan 1 L R 1938 (L ) 439 1933 
AIR (L ) 73, a Mahomedan transferred certain properties to his 
wife m lieu of dower but more than two years before his adjudi 
cation as insolvent The property ivas mortgaged by the wife and 
in execution of the mortgage decree It was purchased by B It was 
found that the tran«fet m favour of the wife was fraudulent The 
Official Receiver thereafter ipplied to avoid the transfer It was 
held that the transfer m favour of the wife was voidable and not 
void and was liable CO be set aside under sec S3, but only without 
impairing the rights of a bona fide transferee for valuable considera 
non As the rights of B had come into existence before the apph 
cation for avoiding the transfer in favour of the wife was made by 
the Receiver, the transfer in his favour must stand Obviously 
the Court would decline to exercise its descretion if the transferee 
were to satisfy the Court that he acted in good faith paid full con 
sideration and was entitled to protection on equitable grounds h 
was therefore not necessary to add any sub section to secnon 53 
corresponding to sub section (2) section 54 ’ Amir Ahmed v Saiyd 
Hasan I L R 57 All 900 Vide sec 55 infra The dictum m Re 
Ginsh Chandra Seal, 40CWN 1012 that where a transfer by an 
insolvent pnor to his insolvency is declared void as being without 
consideration such invalidity operates from the date adjudication 
and any subsequent transfer by the transferee of the insolvent, after 
adjudication u ith notice thereof docs not pass any title to the sub- 
sequent transferee even when the transferee happens to be a bona 
fide transferee for value does not apply when the subsequent trans 
feree IS 1 bona ^dc purchaser for a valuable consideration uithwt 
notice In Ram Das V Lachhmi Naram 1937 OWN 1234 166 I C 

210 1937 AIR (O ) 129, a person subsequently adjudicated 
vent sold two houses to his brother md the htfcr tn hrs mm 'o/d 



S S3] NATURE OF PROCEEDING IN COURT FOR ANNULMENT 547 


one of the houses to i third person While the transfer of the 
houses b> the insohent to his brother vs as annulled as fraudulent 
the transfer bv the brother of one of the houses to the third person 
was not annulled as it w as not fraudulent and with regard to the 
right of the Receiver to realise tts price from the brother it was 
held on the authority of Mand Gopal Das v Batiik Prasad Gupta 
1932 A I R (All ) 78 that the Receiver is not entitled to claim the 
aid of the law to recover the price as he could not claim any higher 
title then the insolvent Though there is no clause to be found m 
sec 53 corresponding to clause 2 of «ec 54 the reason for the differ 
ence has been explained m fcx parte Broun /n re Vansmart (1893)2 
QB 377 and following that decision it has been held in several 
cases that a second transferee who bona fide takes a transfer for 
value from one whose transfer offends against sec 53 will invoke the 
protection of the equitable rule m favour of transferees for value 
without notice In re Carter and Ken lerJents Conlract (1897) 1 Ch 
776 In re Hare Ex parte Green (1912) 3 k B 6 Atair Ahmad v 
Svid Hasan 57 All 900 Official Reenter Trichmapoly v Muhammad 
Mcera Sah b 1937 2 M L J 378 46 L W 439 1937 M W N 1090 

1937 AIR (M)872 

Nature of Proceeding in Court 

A proceeding under sec 36 (now sec 53) of the Act is not in the 
nature of a suit It is onlv an incidental proceeding m the course 
of a more comprehensive one for adjudging a person insolvent, 
Lal/iSahayv Abdul Gam I3CWN 253 12 CLJ 452 When a 
a Receiver seeks to set aside a transfer he should file a written 
statement (similar to plaint m ordinary suits) «etting forth the 
grounds on which the transfer is challenged the transferee should 
put in a written reply and the proceedings should continue very 
much as in a suit Such matter should not and could not be dis 
posed of in a summary way Channu UiU v Liu-hman Sonar 39 All 
391 In a case where It was alleged that the insolvent had sold his 
property before the insolvency merely with intent to defraud and 
delay his r *- *- *- full enquiry between the 

Receiver ad and the debtor and his 

family on the transaction and in the 

mam the provisions of the CPC are applicable to such enquiry 
and there ought to b“ sworn testimony and the same care used with 
regard to documents and the admis«ion and rejection of documen 
tary evidence as m a suit Shikn Prisoil \ Hah- Ali 44 All 71 19 

A L 3 Sa'’ 63 I C 601 

Subsequent transftrees must be impleaded to be 
bound by annulment 

In order to apply s c 53 the condition precedent is a find 
that the transfer was other than one made m good faith 



546 


THE PROVINCIAL INSOLVENCY ACT 


[S 53 

Tmnctelley, 1934 M W N 681, the official receiver sued to set aside a 
transfer m favour of the first respondent under sec 53 It was 
found that though the transfer was fraudulent the first respondent 
had further transferred it to the third respondent, a bona ^ae trans 
feree for value It was held that though the official receiver could 
not recover the property, the order of the District Judge directing 
the first respondent to pay Rs 600 the unpaid portion of the con 
sideration of Rs 900 was a proper order In In re Vansittart, (1893) 
2QB 377 a husband made a voluntary settlement of certain dia 
monds on his wife The wife pledged before the husband’s bank 
Tuptcy the diamonds with jewellers The jewellers’ title was not 
defeated by the voluntary settlement There the jewellers had no 
notice of the voluntary settlement but the mere fact that a Iona 
fide purchaser or mortgagee has notice that he is dealing with a 
person who claims under a voluntary settlement will not defeat hi5 
title, if at the time there is no bankruptcy and he has no notice of 
an available act of bankruptcy or of a fict which might avoid the 
settlement or of the settlor’s insolvency In re Brail (1893) 2 QB 
381 In Bashorae Ah Shah V Ram Ratan ILR 1938 (L) 439 1933 
AIR (L ) 73, a Mahomedan transferred certain properties to hw 
wife m lieu of dower but more than two years before his adjudi 
cation as insolvent The property was mortgaged by the wife and 
m execution of the mortgage decree it was purchased by B It was 
found that the tran«fer in favour of the wife was fraudulent Th® 
Official Receiver thereafter applied to avoid the transfer It was 
held that the transfer m favour of the wife was voidable and not 
void and was liable to be set aside under sec 53, but only without 
impairing the rights of a bona fide transferee for valuable considera 
tion As the rights of B hid come into existence before the apph 
cation for avoiding the transfer m favour of the wife was made by 
the Receiver, the transfer in his favour must stand * Obviously 
the Court would decline to exercise its descretion if the transferee 
were to satisfy the Court that he octed in ^ood faith paid full con 
sideration and was entitled to protection on equitable grounds h 
was therefore not necessary to add any sub section to section 53 
corresponding to sub section (2) section 54 Amu Ahmed v Sfliy'u 
Hasan ILR 57 All 900 Vide sec 55 tnfra The dictum m Rf 
Girish Chandra Scol 40CWN 1012 that where a transfer by an 
insolvent prior to his insolvency is declared void as being without 
consideration, such invalidity operates from the date adjudication 
and any subsequent transfer by the transferee of the insolvent 
adjudication, with notice thereof does not pass any title to the sub- 
sequent transferee even when the transferee happens to be a bona 
fide transferee for value docs not apply when the subsequent trans 
ferce IS a bona /Ide purchaser for a \aluablc consideration inibowt 
notice In Ram Das \ Lachhmi Naram 1937 OWN 1234 166 I L 
210 1937 A ! R (O ) 129, a person subsequently adjudicated 

vent sold two houses to hfs brother and the latter m his turn 
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there is consideration for the transfer, then the Receiver has to 
prove that there n as no good faith on the part of the transferee 
It IS not necessary that both parties to the transaction should act 
in good faith Mere fraud on the part of the insolvent is not 
enough What is required under the section is fraud or want of 
good faith on the part of the transferee Ba/iibhoi Mohanitil, v 
Kal^anji Mhabhai, I L R (1939) B 1 40 Bom L R 884 1938 A I R 
(B) 449 The circumstances under which the deed came to be execu- 


he enters into a voluntary settlement to make it fraudulent , if he 
does It with a view to his being indebted at a future time it is 
equally fraudulent and ought to be set aside A man can commit 
what may be called compendiously ‘ anticipatory fraud” and effect 
the transfer of hts properties with a view to get into debts and 
prevent the creditors getting at his property If the transfer was 
really intended to be carried out and was made bona fide for saving 
.1 _ I -II. j - himself, the transfer 

ances show that the 
s from the reach of 

his future creditors the transfer would be a fraudulent one, Official 
Rcceiter, Tan;ore V Vetlafjpa Miida/iar, 47 M L J 431 1924 MWN 
506 82 Ind Cas 450 , 1924 AIR (Mad ) 865 In view of the 
Privy Council decision in The Oj^cial Receiierv P L K M R 
CheteyarFirm, 581A 115 9Rangl70(PC) 35CWN 577, the 
Receiver has got to prov e absence of good faith and want of valuable 
consideration in order to avoid a transfer made by an insolvent 
within two years of his insolvency In order that a transfer should 
be excluded from operation of sec 55 of the Presidency Towns 
Insolvency Act (s 53 of the Provincial Insolvency Act) there are 
two essential elements in the transaction that must be proved, (I) 
that It was made hona and (2) that it was made for valuable 
consideration If the Official Assignee prov es that the transfer was 
made within two years of the insolvency and also that it was made 
either not bona fide or without valuable consideration, he is entitled 
to obtain an order setting aside the transfer, upon the ground that 
It has been proved that the transfer under consideration does not 
contain both the elements that are requisite for its validity as 
against him and therefore it falls to be set aside under sec 55,0^cial 
Assignee v Swbala, 14 R 109 161 1 C 435 1936 AIR (R ) 93 

Presumption of fraud. 

In Dronadula SriramiJu \ Ponalianra, 45 M L.J 105 
MWN 306 the view was entertained that “wherever a v 
transfer or preference of a creditor on the one d, and 
cation of a transferor or the debtor on the oth are 

into contiguity, the law peremptorily requi aia 
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for valuable consideration That finding of fact can be armed 
at only when a dispute as to title arises between two rival claimants 
When property has been transferred by the transferee of the debtor 
to a third party and the receiver is aware of the subsequent trans 
fer the dispute is really between the receiver on the one hand and 
the subsequent transferee on the other and not between the recei 
ver and the first transferee who has no longer got any interest in 
the property left The proceeding should therefore be by me 
receiver against the person who is now claiming title to the prO" 
petty and if the receiver chooses to proceed against the first trans 
feree only who has no interest left in the property and obtains an 
order against him either ex pane or after contest he cannot use that 
order as a final adjudication of the matter in dispute as against the 
real claimant of the title No doubt under section 4 (2) of the 
Act the decision of a question of title is binding on ad claimants 
against the debtor and all persons claiming under claimants But il 
the first transferee hns ceased to have any interest m the property at 
all he can not be regarded as a claimant against the debtor so a| 
to make i decision obtained against him binding on the second 
transferee who is the person m whom the property has vested for 
the time being All adjudications as between the receiver representing 
the whole body of creditors on the one hand ind the insolvent on 
the other are certainly judgments in rem and are binding onthenhoie 
world but when a dispute as to title to property arises between thf 
receiver and a stranger to the insolvency proceedings the decision 
would be binding on the person against whom it is given and not 
against the whole world Amir Ahmad v Sat\id Hasan I L R 57 
Ail 900 1935 A L J 573 155 1 C 684 1935 A I R (All ) 671 

Notice to transferee 

Where a question arises whether a transfer should or should not 
be annulled under this section it is requisite rhat the tranTeree 
should have proper notice that proceedings were contemplated 
under this section and a proper opportunity to put his case before 
the Court Jugalpada v Canes Chandra 44 Ind Cas 168 The 
only proper course open to the Court is to issue notice upon the 
transferee to show cause why the transfer should not be set aside 
Upendra v Brindabon 33 Ind Cas 188 

Issues to be proved 

' — ^ ^ the Official Receiver under S 53 

or s 55 Presidency Towns Insoi 
fer of property by the insolvent 
transferee but upon the Official 
" • nsaction uas not bona fide and /at 

ta/iie and was m consequence voidable against him The Receiver or 
the Official Assignee has to prove that cither the transferee 
purchaser gave no value or consideration for the transfer and i 
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Madras \ Shaik Moideen Rout/isn, 50 Mad 948 , Me Bechm v SRcifcfi 
SaJique 9 Pat, 839 

Contrary to the uniform practice in all Courts in India of throw- 
ing the onus on the transferee to prove good faith and valuable 
consideration for the transfer as set forth in the cases cited above 
the Privy Council has ruled that where a transfer of property made 
by a person within n\o years of his msoKencyis challenged the 
onus IS on the Rcceiier to prote that the transaction is ioidable against 
him anti not on the transferee to prote that it is good and lalid The 
O^cial Receiier \ P L K M R Chetrjar Firm 581 A 115 9 Rang 
170 (PC) 35 CWN 577 53 CLJ 373 60 ML] 652 1931 

ALJ 444 33 BomLR 867 34L\V36 131IC 767 1931 A I R 
(PC) 75 On the authority of this ruling it has been held in 
Suljraniaman Chettiar V The Qfficia! Receiier o/ Madura, 1932 MWN 
59, that in an application under sec 53 to set aside an alienation made 
byaninsoKenr the onus of proof is on the Official Receiver It 
does not lie on the transferee to show that the transfer was made 
m good faith and for laluable consideration ‘The burden of 
proof IS upon the Receiver to show that the transfer sought to be 
impugned had not been made m good faith and for full considera- 
tion,’ P K Banerjee \ Mangal Prasad 1932 ALJ 53 1932 AIR 

(All) 243 Umesh Chunder Seal v G H Falhncr. 36 CWN 337 
In proceedings under sec 53 the burden of proof is on the party 
who questions the bona fides of the sale deed that is, on the Official 
Receiver or the creditors who want to question the sale deed, 
Gunturu Pullajja V The Official Reccner o/ fCutna 1932 MWN 821 
The burden of proving that the transactions questioned by the 
Official Receiver are liable to annulment on the grounds mentioned 
in sec 53 is upon him Ram Ditto Mai v Official Receiver Lahore, 
15 Lah 294, Pope v Official Assignee Rangoon 12 Rang 105 (PC), 
Stisannoy Sen v Bibhuti Bhusan Jana 37 C W N 675 1933 AIR 
(Cal ) 689 In a proceeding under sec 53 the onus lies upon the 
applicant to prove that the transfer was not made m favour of a 
purchaser or encumbrancer in good faith and for valuable consi 
deration H Hagemeistcr \ U Po Cfio 12 Rang 625 , Bhagat Ram 
Bindraban % Puran Chanci 33 PLR 1058 140 IC 598 1933 

AIR (L ) 43 Am'ok Sao v Dhondba 29 N L R 164 144 I C 844 
1933 AIR (Nag) 188 Ramcbandra Sonaram \ Prithuise Narain 
Sarlcar. 14 PLT 739 145 IC 524 1933 AIR (Pat) 564 When 
a transfer is questioned b> a receiver m insolvency under sec 53 
the initial burden IS always on him to prove that the transfer was 
not m good faith and for v aluable consideration Where m course of 
discharging such burden he proves that the transferee had know- 
ledge of the msolvcno, the burden shifts Usharani Dcbi \ Shib 
fCiimar Djs, 41 C N 368 

Discharge of onus b> the Receiver. 

In a proceeding to *et aside a fraudulent transfer under sec. 53 of 
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to be made, enquiry is altogether excluded, and the inference 
not be allowed to be displaced by any contrary proof, ho\ie\er 
strong The Insolvency Court shall presume that the transfer was 
made or preference shown by the insolvent with the intent to defeat 
his creditors The presumption to be made is absolute or irr: 
buttable like the presumption contained in sec 112 of the Evidence 
Act”, and in Official Receiver, Tan/ore v Vidapt^a Mudahar, 47 ML) 
431 1924 MWN 506 1924 AIR (M ) 865, it was held that 

‘‘under sec 53 every transaction which an insolvent enters into 
within two years previous to his insolvency is treated as prnna facie 
invalid and the burden IS on the insolvent or the alienee to show 
that the transaction impeached is a valid and a bona fide one ” But 
after the Privy Council decision in The Official Receiver v PERM” 
Chetiyar Firm, 58 I A 115 9 Rang 170 (PC) 35 CWN 577 
I3irC 767, the above views can no longer be maintained 7’nc 
presumption under the English law as to the intent when the whole 
of property of the insolvent is transferred is not applicable under 
the Provincial Insolvency Act which 'pecificaliy sets forth that 3 
certain intent is necessary to bring the act within the meaning oS 
the statute, Chetcjcir Firm v Ma Nguc Yon, 1933 AIR (R ) 216 


Onus of proof. 

In a long senes of decisions it had been uniformly held that 
in cases where the Receiver challenges as fraudulent and void any 
transfer made by the insolvent within two years before his in«ol 
vency the onus was upon the transferee to show that the transaction 
was in good faith and for valuable consideration Though ordinarily 
the burden of proving that a transaction is a fraudulent 'ind 
collusive one, intended to defeat or delay the creditors and 
merely benami is upon the person who asserts it, yet under the 
Insolvency Act this onus was shifted on the transferee and not 
upon the Receiver though he asserted it The person impeacliio? 
a transaction by the insolvent had only to prove that it took plao^ 
within two years of the insolvency of the transferor, and whentnu 

' ' the trTnsferee to establish 

sought to maintain, Sjcu 
mml Khan, 46 CLJ 163. 
CWN 865 BasiTiiddta 
■ ■ * m v Yusoof, 36 I C 903 

Gird/iarilfll v 

; . nee, Mrtdrns v Sarnbinda 

■ * ■ Copal \ Ramkrishna 6- 

IC 289 , Dunsiltii Aguruul V Knmralal Agartinl 1923 AIR 
97 , Go|,ol Rno v Himkil 83 I C 246 1925 AIR (N ) 225 , Ofc<' 
Reiners Uchmi Boi, 92 1 C 5 1926 AIR (S) 140 , Diwa 
V K..mU Lai. 26 PLR 812 91 1C 4 1926 AIR (U 

23 AL) 792 89 I C 357 1?26 '3'J' 
(A 1 29 , Karatan \ hlathu, 1927 AIR (N ) 166 , Official AiJiS"C‘' 
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Madras \ Shailc Moideen Roiith?n, 50 Mad 948 , Mt Bcclint v SlieiJcfi 
Sadique, 9 Pat, 839 

Contrary to the uniform practice in all Couris m India of throw- 
ing the onus on the transferee to prove good faith and valuable 
consideration for the transfer as set forth in the cases cited above 
the Priv'Y Council has ruled that where a transfer of property made 
by a person within ti\o years of his insolvency is challenged the 
onus IS on the Receiver to prove that the transaction is toidable against 
him and not on the transferee to prove that it is good and valid The 
Official Recener \ P L K M R Chett>ar Firm 58 I A 115 9 Rang 
170 (PC) 35 CWN 577 53 CL) 373 60 ML) 652 1931 
ALJ 444 33 BomLR 867 34 L\V36 131IC 767 1931 AIR 
(PC) 75 On the authority of this ruling it has been held In 
Sttbramanian Chettiar V The C^cial Receiver of Madura 1932 MWN 
59, that in an application under sec 53 to set aside an alienation made 
by an insolvent, the onus of proof is on the Official Receiver It 
does not he on the transferee to show that the transfer was made 
m good faith and for valuable consideration ‘The burden of 
proof 18 upon the Receiver to show that the transfer sought to be 
’ ’ ' ' ' and for full considera- 

J2 ALJ 53 1932 AIR 

Fflihner, 36 CWN 337 
In proceedings under sec 53 the burden of proof is on the party 
who questions the bona fides of the sale deed that is, on the Official 
Receiver or the creditors who want to question the sale deed, 
Guntunt Pwlia»a v The O^ctal Receiver of Kistna 1932 MWN 821 
The burden of proving that the transactions questioned by the 
Official Receiver are liable to annulment on the grounds mentioned 
in sec 53 is upon him Ram Ditta Mal v Official Receiver Lafiore, 
15 Lah 294, Pope v Oj^cial Assignee Rangoon 12 Rang 105 (PC), 
Siisarmoy Sen v Bibbuti Bbusan Jana 37 C W N 675 1933 AIR 
(Cal ) 689 In a proceeding under sec 53 the onus lies upon the 
applicant to prove that the transfer was not made in favour of a 
purchaser or encumbrancer in good faith and for valuable consi- 
deration H Hagemcister v U Po Cbo 12 Rang 625 Bhagat Ram 
Bmdraban \ Puran Chand 33 PLR 1058 140 IC 598 1933 

AIR (L)43 Am^okSio-v Dhortdba 29 NLR 164 144 I C 844 
1933 AIR (Nag) 18S Ramchandra Sonaram v Pnthuise Naram 
Sarlar, 14PLT 739 145 IC 524 1933 AIR (Pat) 564 When 
a transfer is questioned by a receiver in insolvency under sec 53 
the initial burden 18 always on him to prove that the transfer was 
not m pood faith and for v aluablc consideration Where in course of 
discharging such burden he proves that the transferee had know- 
ledge of the insolvency, the burden shifts Usharam Dcbi v Sfiib 
ICiimar Das. 41 C W N 36S 

Discharge of onus by the Receiver. 

In a proceeding to «et a«idc a fraudulent transfer under sec 

/ 
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to be made, enquiry is altogether excluded, and the inference will 
not be allowed to be displaced by any contrary proof, howe'« 
strong The Insolvency Court shall presume that the transfer \us 
made or preference shown by the in«!oUent with the intent to defeat 
his creditors The presumption to be made is absolute or irre 
buttable like the presumption contained in sec 112 of the Evidence 
Act”, and in O^cial Rcteiier Tanjore\ Vidappa Miidflltar, 47 HU 
431 1924 MWN 506 1924 AIR (M ) 865, it was held that 

‘‘under sec 53 every transncnon which an insolvent enters into 
within two years previous to his insolvency is treated as primci facie 
invalid and the burden IS on the insolvent or the alienee to show 
that the transaction impeached is a valid and a bona fide one " But 
after the Privy Council decision m The Official Recener v P L fC M n 
Chm^ar Firm. 58 I A 115 9 Rang 170 (PC) 35 CWN 57? 
I3IIC 767, the above views can no longer be maintained 
presumption under the English hw as to the intent when the wnow 
of property of the insolvent 15 transferred is not applicable under 
the Provincial Insolvency Act, which specifically sets forth that a 
certain intent is necessary to bring the act withm the meaning 
the statute, Chcttjiar Firm v Mn Nguc Yon, 1933 AIR (R ) 216 


Onus of proof. 

In a long senes of decisions it had been uniformly held that 
In cases where the Receiver challenges as fraudulent and void Wl 
transfer made by the insolvent withm two years before his insol 
vency the onus was upon the transferee to show that the iransactio’i 
was m good faith and for valuable consideration Though ordmaruij 
the burden of proving that a transaction is a fraudulent ano 
Collusive one, intended to defeat or delay the creditors and |5 
merely henami is upon the person who asserts it, yet under the 
Insolvency Act this onus wis shifted on the transferee and not 
upon the Receiver though he asserted it The person impeachm? 
a transaction by the insolvent had only to prove that it took 
withm two > ears of the insolvency of the transferor, and when thi^ 
' ’ 1-1 1 on to the trinsferee to establish 

which he sought to maintain, Sjcit 
■ lufiamed Ismfld fChnn, 46 CLJ 163 > 

• Mimar, 19 CWN 865 , Buimwiiin 

■ ' . Anani Ram v Yusoof, 36 I C 90j 

’LJ 101 , Girdfinnlal v Sariiilussf’’ 
cinl Ajjiijnce, Madras v Sainban^ 
Mticialiar, 4o M lu uj j? MLJ 345 Gopal v Ramkris/uirt ^ 
ic 289. Bansdaf Aqarual V Rangalal Agnmal 1923 AIR 
97 . Gopal Rao v Hiralal 83 I C 246 1925 AIR (N ) 225 , 
Rccciicrv Lachmi Bai, 92 I C 5 1926 AIR (S ) 140 . Durjea 

V Kundan Ul. 26 PLR 812 91 1C 4 1926 AIR (D 307. 
Bawmi Bill 1 Nimlii Mill 23 ALJ 792 89 I C 357 1926 A 'l' 
(A ) 29 , Nomwn i N,nhu. 1927 AIR (N ) 166 , Offaul As!i!,»«' 
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the louer Court Banicim Chandra Maity v Dmesh Chandra Roji 
ChoudhuT^ 40CWN 731 

Receiver s report is no evidence 

In Basanti Bai \ Nanhi Mai 23 A L] 792 89 I C 357 (1926) 

AIR (A) 29 ^n application was made by a creditor stating that 
the houses w hich had ostensibly been sold by the insoKent were 
part of his assets and should be taken over by the Receiver This 
application was sent to the Receiver with directions to take procee 
dings after an enquiry The Receiver submitted a report stating 
that the transfers were fictitious and did not appear to have been 
made in good faith or for valuable consideration The District 
Judge annulled the sales under sec 53 without taking any further 
evidence relying solely upon the report of the Receiver The 
learned Judge had not before him the statement on oath of the 
Receiver or of the creditor or even of any of the vvitnes'es men 
tioned in the Receiv er s report He had how ev er the report of 
the Receiver which he treated as part of the evidence in the case 
The High Court in setting aside the order of the District Judge 
in appeal held in our opinion the report of the Official Receiver 
in connection with an enquiry under sec 53 or 54 w not by itself 
legal evidence It is to be noted that wherever it was intended by 
the Legislature that the report of an Official Receiver should be 
treated as evidence in the case an express provision is made m 
the section dealing v\ ith that matter We may draw attention to 
sections 38 and 42 of the Provincial Insolvency Act No such 
provision how ever is to be found m secs 53 and 54 We must 
therefore hold that the report of the Rcceiv er is not per se legal 
evidence on w hich a finding can be based 

In Hnday Krishna Adya \ Osmonah Mandal 58 Cal 1352 
1932 AIR (Cal) 151 the Receiver had taken the statements of 
various people who appeared before him and submitted a report to 
the effect that a certain transfer by the m<oIventto the defendant 
w ithtn tw o > ears of the date of his adjudication was not m good 
faith nor for valuable consideration The Insolvency Court did 
not take evidence but was content with the report of the Receiver 
and the statements of the parties who had appeared before the 
Receiver No evidence in the legal sense of the term was taken 
the Insolv ency Court The Court came to the conclusion that 
an order under sec 53 being of a summary character, it was not 
desirable to make such an order But he referred the Receiver to 
the Civil Court for determination by means of a suit of the questions 
raised m hts report It was held that the Insolvency Court is the 
only appropriate mbunal which can determine the question raised 
under <ec 53 The report of the Receiver m insolvency should be 
treated as an application for action under sec 53 and the matter 
has got to be inv esugated m evidence to be p uced in Court 
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the Pro\mcial Insolvency Act the burden of proof is on 
Official Receiver Such burden of proof can only be discha^e^ 
by showing circumstances from which strong inference can « 
drawn that the transfer impugned was made eithcT mala 
the absence of valuable consideration And when the Oftcii 
Receiv er discharges the prtma facie burden which lay upon w®" 
then It 15 for the transferee to explain the ca<e which gave so 
and so obvious grounds for suspicion, and show that there 
m fact an explanation for the transfer which the Court coul 
deem to be satisfactory When a tfinsfer is show n to have 
place directly after the insolvent had been served with a sumro^|' 
and IS one of two transfers by which he got rid of all his itnmovaH* 
properties and the other has been admitted by the transferee W 
be a fraudulent one and the transfer was to a mere child, the d! 
cumstances certainly required a > ery full explanation to avoid 
inference of fraudulent transfer U Ba Sumg v Ma Shein 1“^^ 
air (R ) 506 Where the sale by the insoK ent takes place oalT 
11 months before the application for insolvency and the circumstai^ 
ces give rise to presumption as to want food faith on the 
of the vendee it is for the vendee and the insolvent to rebut 
presumption and prove that the insolvents financial position 
sound at the time of the sale and the vendee acted m good 
Bhag Mfll V Lala Ktshen Lai 1937 AIR (L ) 441 Under sec. 
the onus of proving that the transfer was made in good faith is nO 
doubt, on the Official Receiver and this onus remains consM*'* 
throughout the trial m the sense that whatever evidence ha* 
been called and whatever the stage the proceedings may hav e 
ched It 15 for the official receiver to satisfy the Court that 
nffinnative which he seeks to prove has been established If, how 
ever, the official receiver proves a case vvhich m the absence of 
special explanation as a sufficient pnma facie case the burden t>‘ 
adducing cogent evidence m rebuttal js on his opponent If 
adducing such rebutting evidence a doubt is created m the mind 
the Court as to which version to accept, then the official recei'j* 
fails to discharge the burden Bu" if the pnmo faae case 
out by him remains unanswered or if the answer given is such 
to fill short of creating any serious doubt m the mmd of the Cou^ 
then the burden of proof laid upon the official receiver is discharge^ 
Xfuiing Hmoot v Official Receiier, Mandalay HR 704 170 1^ 

471 193? AIR (R)Z76 

The onus of proving that a transaction is not m good faith and 
' I ^ -v oidable under s 53 of the Provnnci^' 

m w ho asserts that it is so 
as voidable under s 53, the onu* 

was wrongly placed on the mor^gees to prove that the transactiu’J 
were bona transaction and for consideration but when it 
found that there had been no prejudice on account of the 

ofprocediire. the Court declined to interfere with the judgment 
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ment of sec 4 m the present Act V of of 1920, the Insolvency 
Court IS not merely confined to the consideration of my transaction 
withm two years as protided in sec 53 but to any transaction 
whether before or within two years from the date of adjudication 
which has the effect of putting the property benami and not avail 
able to creditors Kochu Mafiomcd Tharugon v Sanlazralmga 
Muciuliar 40 M L ] 219 62 Ind Cas 495 See also Bhaguant v 

Munim khiin 8 Ind Cas 1115 6NLR 146 Seonath Smg v 
Mimshiram 42 All 433 18 A L) 449 The O^cial Receiicr West 

Goduiari \ Sflgirayu Subbayya 37 L W 508 64 M L.j 397 1933 
M W N 206 146 I C 530 1933 AIR (M ) 527 

In Atmaram v Dayaram (1929) AIR (S ) 94 it was argued 
that where ' • purview of sec 53 of the 

Act section it in any case it would be 

an improp \ested in the Insolvency 

Court to entertain an application under that section when it is 
statute barred under another section of the same Act The Court 
held that section 4 is a general section It is doubtless true that 
sec 53 prescribed a period of two years for the entertainment of an 
application to set aside certain transfers But it cannot even for 
a moment be contended that the Legislature by enacting this 
section impliedly intended to deprive the debtor or the creditor, 
as the case may be of their right to have such transfers set aside by 
instituting a suit before an ordinary tribunal within the longer 
period of limitation prescribed by the Limitation Act If that be 
so there IS no reason why the same relief should not be afforded 
to them by the Insolvency Court under sec 4 of the Provincial 
insolvency Act In Ram Ditto Mai v Oj^cial Rcceucr Lahore 15 
Lah 294 it has been held that under sections 4 and 53 an Insol 
vency Court can try a question of title raised on the basis of a 
transfer which took place more than two years prior to the 
adjudication of the transferor as an insolvent Section 53 of the 
Act does not control or restnet the jurisdiction conferred upon the 
Court by see 4 to decide all questions of title See also Jahamiar 
Sulwn \ 5(14131 All Khan 142 I C 97 1933 A 1 R (Pesh ) 46 
Annulment of transfers must be based on legal evidence 
and not on suspicion or surmises 
In Sriman Chunder Di. v Go/wl Chiinder ChucLcrburicy II MIA 
23 (43) Lord Wc«tbuty has observed ‘ undoubtedly there ate in. the 
evidence circum<!tances which may create suspicion and doubts 
may be entertained with regard to the truth of the ca«e made b> 
the appellant but on matters of this description it is essential to 
nke care that the decision of the Court rests not upon suspicion 
* --!« delivering 

Shib Kumar Das 
judge in annulling 
*re suspicion and as 
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Jurisdiction to annul transfers more than two years old. 

Under the old Provincial Insolvency Act, III of 1907, a Receiver 
could not question a transaction under sec 36 (now sec 53), which 
was several years old His proper remedy was to institutes suit 
under sec 53 of the T P Act A judgment declining to adjudicate 
upon such a matter could not operate as res judicata, Gaiira v 
Nawah Mohammad, 64 Ind Cas 523 But under the present Act 
an Insolvency Court has to administer the law under its own proce 
dure and to decide questions arising m insolvency which are covered 
fay the special provisions of the Insolvencv Act — where, for example, 
a trustee is given a higher title than the original debtor But the 
Insolvency Court also has to apply and to decide all questions of 
general law including such questions as are raised by sec 53 T P 
Act A decision on a question whether an insolvent three years 
before sold his property merely with intent to defraud and delay 
his creditors, is a decision on a question of title within the meaning 
of sec 4 of the Insolvency Act and is appealable under sec 75 U) 
Shihn Prasad V Hafiz Aziz Alt, 44 All 71 17 19ALJ 862 63 Ind 

Cas 601 

Where ongmally the Receiver applied under sec 53 of the 
Provincial Insolvency Act for the annulment of a transfer made by 
the insolvent alleging that it was fictitious and effected with a view 
to delay or defeat creditors, and the Insolvency Court, finding that 
the transfer had taken place more than two jears prior to the adjudi 
cation of the insolvent, treated ’ •> own 

request, as one under sec 53 of and 

ultimately found that the tran ' not 

binding on the Receiver or the msolvenf, held per Sulaiman J 
(Mookcrjee, J , dissenting) that the Insolvency Court had acted 
within jurisdiction and it had full power to decide all questions of 
title or priority and to declare that certain property belongs to the 
insolvent and that any person putting forward a claim to it is not 
entitled to it Per Mookerjee, J ‘^an Insolvency Court has no 
jurisdiction to entertain an application of the Receiver to declare 
an ostensible transfer void withm the meaning of sec 53 of the 
Insolvency Act if the transfer took place more than two years 
before the adjudication,’ Hart Chand Ihii v Mon Ram, 48 All 414 
24 A LJ 495 94 1 C 429 (1926) A I R {A ) 470 

The point again arose for considerition by a Full Bench^ of the 
Allahabad High Court m Ha/» Anwar Khan V Mohammad Khan, 51 

All 550 (FBI 27ALJ 155 113 IC 819 (1929) AIR (A 
105 (F B ) and the opinion of the majority of the Judges of ^the Full 
Bench in regard to the question submitted to them, i»r , * whether 
an Insolvency Court can try a question of title raised on the basis 
of a transfer which took place more than two years prior to the 
idludication, having regard to the provisions of sec 53," was that 
the question should be answered in the affirmative By the enact 
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(M) 672 Du Dia' v Sundar Das 65 PR 1919 51 IC 720 

Whe^^ -x transfer is set aside as being in fraud of creditors the 
transferee can be allowed to prove his debt as an unsecured creditor 
to the exten*- of the consideration which has been held to have 
b“en paij and u *d fo" payment of a joint antecedent debt of the 

inso’v *nt Am » Chand V Manohar Lai, 34 P L R 127 141 I C 336 
1933 A I R (L) 211 A decision of an Insolvency Court setting 
aside nsoKent s transfers for want of valuable consideration under 
s 53 operates as res Judicata and hence such transferees are not 
entitled to prove their debts before the Official Receiver as un- 
secured d bts Cash Items of consideration m transfers set aside 
b/ the Inso'v-ncy Court advanced at the time of execution of a 
fraudulent transfer cannot be allowed to be proved as a debt as the 
snm“ IS idv meed for the purpose of carrying out the fraud Mai 
Chaml V Rnm Jas 1939 AIR (L) 145 


Decision under sec. 53 is res judicata. 

It u true that there is no authority to the effect that insolvency 
pro^wcdingj can be subject of res Judicata but there is ample 
authority fo-th« proposition that sec II.CPC is not exhaustive and 
that as stated by the Privy Council m Ram Kripal Shwkttl v Mt Rh& 
Kuan 11 I A 37 36 All ‘ ^ judgment 

(i c a previous judgment) Act X of 

1877 (now sec 11 CPC ^ ^ nciples of 

law If It were not binding there would be no end of litigation ” 
This is manifestly so and is especially applicable to insolvency pro 
ceedings Were it otherwise it would be impossible for any one 
whose possession of property received from an insolvent had been 
uncuccessfully impeached as a fraudulent transfer or preference 
to be able to sell that property or even to enjoy its proceeds with 
any sense of security This is a position which is clearly opposed 
to the principle ‘nemo fcis lexari debet ’ The Priv'y Council has re 
affirmed their statement of the law m Hook v The Administrator 
General of Bengal 48 I A 187 48 Cal 499 and Ramac/iandra Rao 
V Ramachandra Rao 49 1 A 129 45 Mad 320 the latter a case 
under the Land Acquisition Act On the authority of the above 
cases It IS held that the doctnne of res yiidicaca is applicable to 
proceedings in insolvency, Rangal»(>a v Rangafjfia, 56 Mad 395 
63 MLJ 778 140 I C 461 1933 AIR (M ) 9 , Mai Chand v 

Ram Jas, 1939 AIR (L) 145 

But where an application for annulment was made bj a creditor 
and It was held that the creditor had no locus standi and on the 
merits the transaction was held not m\alid, a subsequent appli- 
cation by the Receiv er to set aside the transaction w as not ' 
by the previous application U Tha Tloing \ Mahomed Isac] 128^ 

59- 1930 AIR (R ) 332 In Cfienchayya v Bapayya 62 ' 

177 32 L\V 66 138 I C 31 1932 AIR (M ) 233 the 
gagors w ere declared insolv ent on a creditor’s petition The 
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has been pointed out m a recent case under s 53 of the Provin 
cial Insolvency Act Susarm<^ Senv Bibhuti Bhusan 37C\VN 673 
(678) that It may raise suspicion but as has been pointed out by 
the Judicial Committee mere suspicion is no ground on which to 
rest a judicial decision and m fact it has has been held to be a 
treacherous ground for legal decision As has been pointed out 
by their Lordships of the Judicial Committee in Muhammad VeM 
Hasan Khan v Mandir Das 34 All 511 17CWN 49 (PC) 
suspicion though n ground for scrutiny could not be made a 
foundation of a decision TTie fact that there are certain circun s 
tances appearmj, in the evidence on the side of the alienee which 
m the absence of an explanation would olftr ground for suspicion 
is not sufficient for coming to the conclusion that the alienation 
falls under sec 53 The burden of proving vvnnt of good faith on 
the part of the ahenee is not discharged by mere vague allegations 
of fraud but only by establishing circumstances from which it can 
be reasonably inferred that the ahenee acted in bad faith and that 
there was no valuable consideration for the aliemtion Ltd/apN 
Rcddiar v Veerappa Chetuar 1938 AIR (M ) 285 

Power of Court to award mesne profits on annulment 
under sec 53 

If a transfer ts annulled under sec 53 it was clearly voidable 
until annulled and therefore the transferee was not in wrongful 
possession and is not liable for mesne profits Balkvshna v DigamWt 
Das 31 N L R (Sup ) 178 I6l I C 689 1936 AIR (N) 139 
Effect of annulment of transfers 
Where a transfer is annulled by the Court the property reverts 
to the transferor and his property becomes vested in the Receiver 
and available for distribution to the creditors generally In 
farnham (1895) 2 Ch D 800 If a person m whose favour a sile 
IS executed by an insolvent pays off a mortgage on the transferred 
property he is entitled to be entered as a scheduled creditor to the 
extent of the amount paid by him even though the sale is set aside 
‘ c 53 as fraudulent and void as 
V Seth Jaslcaran 82 Ind Cas 488 
a sale was annulled by the 
Insolvency Court as offending against sec 53 and the vendee had 
paid off some debts of the vendor the rest of the consideration 
being fictitious no charge can be allowed on the property to the 
extent of the debts Under such circumstances a vendee is entitled 
to rank as a c 
consideration 
mate creditors h 
a secured crcdi 
an unsecured c 
Atyangar \ Offc 
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(M ) 672, Djii Difll V Sundar Das, 65 P R 1919 51 I C 720 

Where t transfer is set aside as being in fraud of creditors, the 
transferee can be allowed to prove his debt as an unsecured creditor 
to the extenr of the consideration which has been held to have 
been paid and U5*d fo“ payment of a joint antecedent debt of the 
mso’vnt Am I Chand V Manohar Lai, 34 P L R 127 141 I C 336 

1933 A I R (L) 211 A decision of an InsoKency Court setting 
aside insoU ent’s transfers for want of valuable consideration under 
s 53 operates as res ;udicata and hence such transferees are not 
entitled to prove their debts before the Official Receiver as un 
secured d*bts Cash items of consideration in transfers set aside 
b/ the Inso'vency Court advanced at the time of execution of a 
friudulent transfer cannot be allowed to be proved as a debt as the 
same is ndvan'^ed for the purpose of carrying out the fraud Mai 
CfiamI \ Ram Jas, 1939 AIR (L) 145 

Decision under see. 53 is res judicata. 

It true that there is no authority to the effect that insolvency 
pro>.ecdingj can be subject of res Judicata but there is ample 
authorit> fo”th« proposition that sec 11, CPC is not exhaustive and 
that as stated by the Privy Council m Ram Knpal Shukiil v Mt Rtip 
Kuan II I A 37 36 All 269, ‘ the binding force of such a judgment 
(i c , a previous judgment) depends not upon sec 13 of Act X of 
1877 (now sec 1 1, CPC, 1903) but upon general principles of 
law If It were not binding there would be no end of litigation ” 
This IS manifestly so and is especially applicable to insolvency pro- 
ceedinj,8 Were it otherwise, it would be impossible for any one, 
whose possession of property received from an insolvent hid been 
uncuccessfuUy impeached as a fraudulent transfer or preference 
to be able to sell that property or even to enjoy its proceeds with 
any sense of security This is a position which is clearly opposed 
to the principle ‘nemo bis texari debet' The Priv'y Council has re 
affirmed their statement of the law m Hook v The Administrator 
General of Bengal 48 I A 187 48 Cal 499 and Ramachandra Rao 
\ Ramachandra Rao, 49 1 A 129 45 Mad 320, the latter a case 
under the Land Acquisition Act On the authority of the above 
cases It IS held that the doctnne of res Judicata is applicable to 
proceedings in insolvency, Rangappa v Rangappa, 56 Mad 395 
63 M LJ 778 140 I C 461 1933 AIR (M ) 9 , Mai Chand v 

Ram Jas, 1939 AIR (L) 145 

But where an application for annulment was made b> a creditor 
and It was held that the creditor had no locus standi and on the 
merits the transaction was held not invalid, a subsequent appli- 
cation b\ the Receiv er to set aside the transaction was not barred 
H the previous applicanon, U Tha Tloing v Mahomed Isaq, 128 I C 
592 1930 AIR (R ) 332 In Chenchayya v Bapayaa, 62 M L. 
177 32 L W 66 138 I C 31 1932 AIR (M ) 233. the m 

pagors were declared insolvent on a creditor’s petition The al 

/ 
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has been pointed out in a recent case, under s 53 of the Provm 
cial Insolvency Act Swiarmoy Sen v Bihhuti Bhusan, 37 C W N 67^ 
(678) that ‘ It may raise suspicion but as has been pointed out by 
the Judicial Committee mere suspicion is no ground on which to 
rest a judicial decision and m fact it has has been held to be a 
treacherous ground for legal decision " As has been pointed out 
by their Lordships of the Judicial Committee in Muhammad Menii 
Hasan Khan v Mandir Das, 34 All, 511 17CWN 49 (PC) 
“suspicion though a ground for scrutiny could not be made a 
foundation of a decision ’ The fact that there are certain cifcums 
tances appearing in the evidence on the side of the alienee which 
in the absence of an explanation would offer ground for suspicion 
is not sufficient for coming to the conclusion that the alienation 
falls under sec 53 The burden of proving want of good faith on 
the part of the alienee is not discharged by mere vague allegations 
of fraud but only by establishing circumstances from which it can 
be reasonably inferred that the alienee acted in bad faith and that 
there was no valuable consideration for the alienation KuUapp^ 
Rctidiar v Vecrappa Chettiar 1938 AIR (M ) 285 

Power of Court to award mesne profits on annulment 
under sec. 53. 

If a transfer is annulled under sec 53, it was clearly voidable 
until annulled, and therefore the transferee was not in wrongful 
possession and is not liable for mesne profits Ba/fcnjhna v Digambaf 
Das, 31 N L R (Sup ) 178 161 I C 689 1936 A I R (N) 139 
Effect of annulment of transfers. 

Where a transfer is annulled by the Court the property reverts 
to the transferor and his property becomes vested in the Receiver 
and available for distribution to the creditors generally. In He 
Farnham, (1895) 2 Ch D 800 If a person in whose favour a sale 
is executed by an insolvent, pays off a mortgage on the transferred 
property, he is entitled to be entered as a scheduled creditor to the 
extent of the amount paid by him even though the sale is set aside 
by.the Insolvency Court under sec 53 as fraudulent and void as 
against the Receiver, Ram Prasad v Seth Jaskaran, 82 Ind Cas 488 
1925 AIR (Nag ) 73 Where a sale was annulled by the 
Insolvency Court as offending against sec 53 and the vendee had 
paid off some debts of the vendor, the rest of the consideration 
being fictitious, no chaige can be allowed on the property to the 
extent of the debts Under such circumstances a vendee is entitled 
to rank as a « ’ ’ i i i i i j . « 

consideration 
mate creditors h , 

a secured creditor, he succeeds to the security, but if he pays on 
an unsecured creditor he can take no higher rank, Ramastiami 
Aiyangar v 0/Hcia/ Recciter, 50 M LJ 448 94 I C 535 1926 AlH 
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(M } 672, D^ii Dia* v Sundar Das, 65 P R 1919 51 I C 720 

Wher^ n transfer is set aside as being m fraud of creditors, the 
tnnsferee can be allowed to prove his debt as an unsecured creditor 
to the extent of the consideration which has been held to have 
been paid and Uj*d for payment of a joint antecedent debt of the 
msoV*nt Am I Chand V Manohar Lai, 34 P E R 127 141 I C 336 

1933 A 1 R (L) 211 A decision of an InsoKency Court setting 
aside insoU ent s transfers for want of valuable consideration under 
s 53 operates as res Judicata and hence such transferees are not 
entitled to prove their debts before the Official Receiver as un- 
secured d-bts Cash items of consideration in transfers set aside 
b/ the InsoVenc/ Court advanced at the time of execution of a 
fraudulent transfer cannot be allowed to be proved as a debt as the 
same is ndvan-'ed for the purpose of carrying out the fraud Mai 
Chand \ R im Jas, 1939 AIR (L) 145 


Decision under sec. 53 is res judicata. 

It H true thnt there IS no authority to the effect that insolvency 
proceedings can be subject of res yudicata but there is ample 
authority fo- the proposition that sec 11, CPC is not exhaustive and 
that as stated by the Privy Council in Ram Krifjal Shtikid v Mt Rwf? 
Kuan, H I A 37 36 All 269, ‘ the binding force of such a judgment 
(i c , a previous judgment) depends not upon sec 13 of Act X of 
1877 (now sec 11 CPC, 1903) but upon general principles of 
law If It were not binding there would be no end of litigation ” 
This IS manifestly so and is especially applicable to insolvency pro- 
ceedings Were It otherwise it would be impossible for anyone, 
whose possession of property received from an insolvent had been 
uncuccessfully impeached as a fraudulent transfer or preference 
to be able to sell that property or even to enjoy us proceeds with 
any sense of security This is a position which is clearly opposed 
to the principle ‘nemo bij texan defect’ The Pnv 7 Council has re 
affirmed ihetr statement of the law m Hook v The Administrator 
General of Bengal 48 I A 187 48 Cal 499 and Ramachandra Rao 
\ Ramachandra Rao, 49 1 A 129 45 Mad 320 the latter a case 
under the Land Acquisition Act On the authority of the above 
cases It is held that the doctnne of res Judicata is applicable to 
proceedings m insolvency, Rangappa \ Rangapfxi, 56 Mad 395 
6) ML] 778 140 I C 461 1933 AIR (M ) 9 , Mai Chand v 

Ram Jas, 1939 AIR (L) 145 


But where an application for annulment was made b> a creditor 
and It was held that the creditor had no lociij standi and on the 
merits the transaction was held not invalid, a subsequent appli 
cation b^ the Receiver to set aside the transacnon was not barred 
b> the previous application, U Tha Ttamg \ Mahomed Isaa, 128 I C 
592 1930 AIR (R ) 332 In Chenc^yja v Bapaj-ja, 62 M L.J 
177 32 L W 66 13S I C 31 1932 AIR (M ) 233 the mo 

pagors were declared insolvent on a creditor’s petition The alleg' 
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act of insolvency was the fraudulent execution of a mortgage anJ 
It was prayed that the alienations be declared void The Court 
passed an order of adjudication and annulled the transfers It 
was held that the order declaring the transfer void v\as without 
junsdiction The Court in such cases should not avoid alienations 
until moved by the Official Receiver under sec 53 or by an 
aggrieved party Such an order was an erroneous exercise of the 
Court’s power and cannot constitute ref /udicara 
Appeal. 

An appeal lies against an order annulling a voluntary transfe^ 
under sec 75 (2), Schedule I But no appeal lies from an ordef 
refusing to annul a transfer under sec 53 without the leave of the 
Distnct Judge or of the High Court under section 75 (3), Puran 
Chant! V Ram Chandra Gupta 33 P L R 65 132 I C 539 1931 

AIR {L)651 No second appeal lies in respect of an application 
under sec 53, Alagiri Subba Naick v The Offiual Rei-ener, TinncuUy 
54 Mad 939 Ramasami Na>a)car v Venkctasatm Kaicker 38 LW 
494 65 MLJ 298 145 I C 876 1933 A I R (M ) 653 Chet Ram 
RamRachpalv Atma Ram 34PLR 960 Jinan Ram v Official Rc 
ceiier, Ambah, 37 P L R 224 1935 A 1 R (L) 708 
Revision 

Where the order of the lower Courts are vitiated by aims 
taken notion as regards the law relating to the onus of proof under 
sec 53 of the Provincial Insolvency Act the High Court can inter 
fere in revision under sec 75 (1) of the Act Siibrimcinian Chfrnm 
V The O0icial Recener oj Madura 1932 M \V N 59 VC here the trial 
Judge has taken an erroneous vicu as to the law m regard to onu» 
and where his mind is coloured by that view and he is thereby 
disabled from weighing evenly the evidence and thus the said 
party is placed at a disadvantage as the direct result of the trnl 
Judge’s error, the High Court cun interfere in revision to set aside 
the judgment of the lower Court C/iidamfcarcm Pd/ui v Subramanic 
Ay^ar, (1932) 36 L W 219 140 1 C 674 1932 A I R (Mad ) 513 

54* (i) Every transfer of property, every payment 

made, every obligation incurred, and 
e\ery judicial proceeding taken or stiff 
cred by any person umblc to pay n'S 
debts IS they become due from his own money in favour 
of any creditor, with a view of giving that creditor a pre- 
ference over the other creditors, shall, if such person is 
adjudged insolvent on a petition presented within three 
months after the date thereof, be deemed fraudulent and 
void as against the receiver, and shall be annulled by 
the Court. 
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(2) This section shall not affect the rights of any person 
who in good faith and for valuable consideration has acquired 
a title through or under a creditor of the insolvent. 

Re\ie»v. 

This IS section 37 of Act III of 1907 and corresponds to sec. 
56 of the Presidency Towns Insolvency Act and is based upon 
sec. 44 of the Bankruptcy Act, 1914 as amended by the Bankruptcy 
(Amendment) Act, 1926, which is in these terms “(1) Every 
conveyance or transfer of property, or charge thereon made, every 
payment made, every obligation incurred, and every judicial pro- 
ceedings taken or suffered by any person unable to pay his debts as 
they become due from his own money m favour of any creditor, 
or of any person m trust for any creditor, with a view of giving 
such creditor, or any surety or guarantor for the debt due to such 
creditor, a preference over the other creditors, shall, if the person 
making, taking, paying or suffering the same is adjudged bankrupt 
on a bankruptcy petition presented wichm three months after the 
date of making, taking, paying or suffering the same, be deemed 
fraudulent and void as against the trustee in the bankruptcy. (2) 
This section shall not affect the rights of any person making title 
in good faith and for valuable consideration through or under a 
creditor of the bankrupt (3) 

Object of the section. 

The object of the Bankruptcy law being the equal division of the 
bankrupt’s estate amongst his creditors, the bankruptcy law contains 
an enactment by which payments or transfers of property made by the 
bankrupt with the view of giving a preference to one particular 
creditor over the general body will be set aside and, and the money or 
property will be brought into bankrupt’s estate “The object of sec. 
37 (now sec. 54) is to protect the interest of the whole body of credi- 
tors over whom an undue preference has been given in favour of 
other creditors The same pnnciple applies to a transaction which 
sought to be impeached under sec 231 of the Companies Act so 

that a di'positi-'*' ~ j — 

the ground of • • . 

body of creditc 

company but is a debtor cannot impeach a transfer made by the 
company on the ground of undue preference” Ram Suan<p v. 
jagat Ram, 2 Lah. 102 . 59 Ind Cas 977. 

Application of the section. 

The law provides that every conveyance or transfer by a debtor 
of his property', ev eiv charge made by him thereon, every’ payment 
made by him, every obligation incurred bj him and every’ judicial 
proceeding affecting his property taken or suffered by him, is fraudu- 
lent and void against his trustee m bankruptcy, provided four condl-*' 
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tions be fulfilled These conditions are — (1) The debtor must at 
the date of the transaction be unable to pay from his ow n money his 
debts as they fall due (2) the transaction must be in favour of a 
creditor or of some person in trust for a creditor (3) the debtor 
must have acted with the view of giving such creditor a preference 
over his other creditors (4) the debtor must be adjudged bankrupt 
on a bankruptcy petition presented within three months after the 
date of the transaction sought to be impeached Shtirp v Jackson 
(1899) AC 419 Ma fChm Puv Official Receier \iandalay 192S 
AIR (R ) 166 JCalmatfi v Ambica Prasad 41 Ind Cas 399 
Mohandas v Tikamdas 10 SLR 123 Sec 54 does not avoid a 
transfer merely because its effect is to give one creditor preference 
over other creditors but makes the intention of the debtor a domi 
nant factor m deciding the fate of the transaction Dina Nath v 
Labhu Ram 33 PLR 255 1932 AIR (L ) 321 In Johnson v 
Fesenmejer (1858) 25 Beav 83 the Master of the Rolls stated the 
following principle If a man is insolvent and disposes of a pot 
tion of his property m favour of a bona fide creditor although upon 
the case of bankruptcy and although this fact be known or believed 
by both parties it may be a perfectly valid an I legal transaction 
To render it invalid there must be a disposition on the part of the 
insolvent to favour that particular creditor and this is generally 
shown by the fact that the first step or proposal towards the 
disposal of the property m favour of that creditor proceeds from 
the insolvent debtor But if the creditor although he knows chat 
the debtor is insolvent presses and insists upon having a security 
for his debt and the debtor yields to that pressure and gives the 
security although it may be well known to both at the samctime 
that the effect will be to give to that particular creditor an advan 
tage over the other creditors of the insolvent the transaction in my 
opinion 15 perfectly valid It is well settled that apart from the h" 
of bankruptcy a creditor may take a transfer although he is fully 
aware that other creditors are thereby defeated and even when 
pro ecdings at their instance are pending What the law contem 
plates is the defeating or the delaying of creditors by which is meant 
the whole hoiJy of creditors and so long as there is even a smcl 
creditor who takes the benefit it cannot be said that the transac 
tion amounts to fraud all the creditor not having been defnuded 
Miiiliafiar Safiu V Lala Hakim ILnl 43 C 521 (PC) In short the pre 
ference of one creditor to another even though fraudulent in the 
law of insolvency cannot be impeached under the general law 
That principle is recognised m sec 53 of the TP Act By the 
amending Act of 1929 the section has been remodelled and the 
third peragraph of sub-section (1) which runs as follows has been 
added Nothing in the sub-section shall affect any la v for the 
time being m force relating to insolvency D samesett Venkanna v 
Offcia! Recciier East Colatari 63 MLJ 57 1935 MWN 114 
41 MLW 723 157 IC 539 1935 AIR (M ) 250 Undue 
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preference is a ground for setting aside a transaction under 
the insolvency law and the laiy of insolvency cannot be applied 
unless the transferor is adjudged insolvent If instead of 
calling ‘ a transfer of property” by a transferor in favour of a 
creditor ‘ undue preference ’ you call it “a transfer to defraud 
creditors” then that principle does not apply if there is no suggestion 
that there is a screening of property It is not the debtor that 
IS going to benefit but it is the creditor by the transfer in bis favour 
One creditor is perfectly entitled to get m or secure his debt in the 
best way that he can think of and as was pointed out in Hakim 
Lai \ Moosfiahar Safiu I L R 34 C 999 (1014) he is under no obliga- 
tion to regard the interests of other creditors See also Mushafiar 
Safiit V Lala Hakim, ILR 43 C 521 (PC) Chidambora Ayyarv 
Sitaramaknskna Ai“»aT 1935 M W N 834 , Nogentlra Nath v Pramatha 
Nath Guha 43 C W N 575 

Section 54 has nothing to do with the publicity or secrecy of the 
transaction for it contemplates payment of money and incurring of 
other obligations which do nor require registration m law and need 
not be made openly at all The Legislature has deliberately dealt 
more leniently with a favoured creditor than a v oluntary transferee 
and the former can escape if the preference is given more than 
three months before the application for insolvency was filed 
Ramanonda Paul v Panka; Kumar Ghosh, ILR (1938) 2 C 275 
1938 AIR (C ) 417 

Jurisdiction to annul ceases on annulment 
of adjudication. 

InBagiRamv Chanan Mai, 10 LLJ 180 108 IC 603 1928 
AIR (L ) 453 and m Jcihayt Peraji Firm \ Knshrioyja 52 Mad M8, 
it was held that an order of annulment of adjudication does not ipso 
facto put an end to insoKency proceedings In the latter case Reilly, 
J , observed ‘ If the Court orders under sec 37 that the property of 
the debtor shall \est in a receiver, the insolvency proceedings will 
continue while the teceuer’s work goes on That being so, there is 
no difficulty m the recener conunumg to prosecute in those cir- 
cumstances a pennon under sec 54 after the adjudication has been 
annulled under sec 43" But this mcw has not been accepted as 
’ ’ of law in the Full Bench case of 

RcccHcr, 11 Rang 287 w here it has 
ulment bemg passed under sec 43 
the Court cea«cs to ha\e jurisdiction to entertain hear or determine 
an application by the recener to have a transfer of property sec aside 
under sec 53 or sec 54 whether such application was presented 
before or after the order of annulment In making a \esting order 
under «ec 37 the Court may impose conditions relating to the 
pTopcTM 0 ^ iKe JiHor but not of any other person In\esting the 
property of the debtor in an appointee the Court cannot oruv. •’ 
he should continue the liquidation of the debtor's assets on >’ 

36 
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same terms and conditions as tho'^e on which the receiver m insol 
venc> would have been entitled to carry out the liquidation of his 
estate if the Jnso!venc> had still b^en subsisting Pannfl Lul v Oj^ciai 
Kcce/i’T, 53 All 313 referred to 

Jurisdiction to annul transfers is unaffected by discharge 

A discharge marks the termmanon of any nsolvency proceedm® 
so far as the insolvent is concerned Jeianji Mamooji\ Ghiiliini 
Hussain 12 S L R 20 47 I C 771 An order under «;ec. 41 does 
not put an end to the msolv ency ptoceedngs K. P S P P L. Finn 
V C A P C Firm 7 Rang 126 II, IC o82 1929 AIR (R) 
168 R M M Firm v Hln Bu 5 Rang 623 One of the mam 
objects of ev ery adjudication of an insolvent is to make his estate 
divisible amongst the creditors am it must often occur that valuable 
assests are still m the hands of the Official Assignee and m process 
of realisation for that purpose at the date when the insolvent applies 
for his final discharge An order under sec 41 of the Act does 
not put an end to the proceedings in the insolvency Roue v Tan 
Thean Talk 2 Rang 643 It therefore follov that the Insolv encj 
Court has jurisdiction to entertain hear or determine an apphca 
tion by the Receiver to have a transfer of property set aside under 
sec 53 or sec 54 whether such application was presented before 
or after the order of discharge 

Difference in the scopes of secs 53 and 54 

There IS a radical difference between sec 53 and sec 54 
54 the Court IS not concerned with the motiv*. of the transferee 
but only with that of the debtor It is he who is said to have given 
the preference and whether the traniteree acted in good faith or 
not is immaterial Where however the three months limitation 
contemplated by sec 54 has expired it is open to the transferee 
to prove that whatever the motive of the transferor may hav^ 
been he on his part ha» acted in good faith And where the 
consideration of the transfer is a past debt the transferee «tancb 
in a better position than othcrwi c He has hi< own interests to 
serve and owes no duty to the other creditors to protect their 
interests He in the absence of any statutory limitations impo-'cJ 
by the law of bankruptcy is as much at liberty to secure the rc 
payment of his debts by superior diligence as by accepting a volun 
tary preference provided he goes no further than what ts neccssan 
to serve his own purpose HuLm Lal\ Mus/icihnr Suliu 34 Cal 999 
6 CL) 410 11 CWN 993 0;jinal Ricciur v Lachmi Bat 9 
IC 5 (1926) AIR (S) 140 Section 54 deals with a fraudulent 
preference by the debtor himself and the question for consideration 
of the Court is as to his dominant motive only Under sec 53 tlie 
law requires that whatever be the dominant motive of the transferor 
if the transferee had acftd /n good faith he i^ protected TheRcn^ 
ral words in section o3 declaring all transfers v oid subject to certJin 
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exceptions, cannot, therefore, be controlled by the specific mention 
of certain transfers which are declared void by sec 54, Re Naram 
Das Sunderdas, ex parte the Official Recener, 93 I C 331 (1926) AIR 
(S ) 133 In Desamesecti Venhanna V Official Recener, East Godaiari, 
68MLJ 57 1935 MWN 114 41 MLW 723 157 IC 559 
1935 AIR (M ) 250 the question arose as to what are the respective 
spheres of secs 53 and 54 Provincial Insolvency Act It was said 
that it is the latter section that deals with fraudulent preferences 
If, therefore, a transfer in favour of a creditor cannot be annulled 
under s 54, the prescribed period of three months having elapsed, 
can the provisions he circumvented by recourse being had to s 53 
which allows the longer period of 2 years ^ The answer must be 
decidedly in the negatne ” It was however said that it does not 
follow from this that the fact that the transfer is m favour of a 
creditor necessarily takes it out of the reach of s 53 In addition to 
valuable consideration, that section insists upon good faith and 
where the creditor transferee is shown not to have acted bona fide, 
the transfer can be annulled But in considering the question of 
good faith under s 53, that element which relates to fraudulent 
preferences must be eliminated, that is to say, the knowledge, for 
instance, on the part of the transferee creditor that the other 
1 . . u _ j,f. j t j I constitute bad faith 

ia Specie Bank 29 C W N 
fieiWi Mohideen. 50 M 948 , 
1933 AIR (L ) 43 , T/ie 
Offcifll Assignee o/ Madras v Bangy Abdul Rntack Sahib 1915 
MWN 332 The facts of the 1915 MWN 352, one of the four 
cases cited above bring out this point very clearly Had the value 
of the property been equal or nearly equal to the amount of the 
debt the transaction would have been upheld Sadasiva Ayyar 
J , says that in that event the creditor would be a vendee in good 
taith but It was found that the property was worth much more 
than the debt and that the creditor intended to get a larger benefit 
than that to which he was entitled, in those circumstances the 
sale was annulled Other cases may be conceived where the tran 
saction IS not a real one (see the recent judgment of the Pnvy 
Council in Harrj Pope v Tbi Official Assignee, Rangoon 60 I A 
362 12 R 105,) as, where though the sale is ostensibly u in favour 

of a creditor there IS some benefit reserved to the debtor, or again, 
vvUete a third pMp, i «, sonve person other than, the transferee is 
really intended to take the benefit, such cases of bad faith tainting 
tlie transfer, vv hilc being unconnected with fraudulent preference 
which comes within the mischief of s 54 arc ncverthclejs within 
the ambit of s 53 (See the observation of Knshnan Pandalai, J m 
t^arayana her \ Offi,.ial Receiier,South Malabar 1933 MWN 1049) 
Sub'scc. (1) : Unable to pa^ debts as the> become due 
Contemplation of bankruptcy is a necessary condition, since the 
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conveyance, payment, etc , must be by a person unable to pay his 
debts as they become due from his own money, that is, by a person 
who IS insolvent, Exp Pearse, (1832) 2 D Sl C 451 In determining 
the question whether a person is able to pay his debts as they 
become due from his own money, the fact that he has money locked 
up which at a later period may be available for the payment of his 
debts is immaterial, Nnpeadm v AshumH 20 C W N 420 

Transfers must be in favour of a creditor. 

In order to avoid a transaction as a fraudulent perference it is 
essential that the relation of debtor and creditor should e’tist 
between the parties to the transaction The person for whose 
benefit the act, whether conveyance of property, payment, or what 
ever it may be, as done must be a creditor of the person doing the 
act , that IS, he must be one who at the date of the transaction, had 
bankruptcy supervened, would have had a right to prove and to 
share m the distribution of the bankrupt’s estate. Ex parte Read, 
P<ime, (1897) 1 QB 122, Re Blackpool Motor Car Company Ltd 
(1901) 1 Ch 77, MafChmPuv Official Receiver, Mandalay, (1928) 
AIR (R) 166 


Transfer to a secured creditor. 

In Jadu Nath Haidar v Mamndra Nath Chandra, 27 C W N, 8l6 
the insolvent executed a deed of conveyance with regard to some 
of the mortgaged properties on the 23rd May 1917 The mortgagors 
were adjudged insolvent m July, 1917^ ^An adjudication order was 
made an’ ^ • Properties of the msol 

vents ' Judge for avoiding the 

sale und rt held that the question 

m these cases is whether the sale was to a creditor’ with a view to 
eivme that creditor a preference over the other creditors The 

* ’ ^•'ther sec 37, now 54 

secured creditors ana 
ent of their debts so 

secured m preference over other creditors There is a distinction 
m the Act between a creditor and a secured creditor, and the 
purchasers m this case do not come withm the expression ‘creditor 
as contemplated m sec 37 Sec, 37 does not apply to the<e 
purchasers ” A sum of money merely because it happens to be 
stTidhannm or dowry has any specnl sanctity and the non-payment 
would be regarded as a peculiar disgrace to the man or firm from 
whom It had got to be recovered Before the Insolvency Court 
all persons men and women, normally, arc alike^ Such debt when 
owned by ' ’ * -—.-.re 

to secure t 
aside unde. 

1936 AIR (R)413 
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Transfer to a surety. 

If the person whom the debtor intends to benefit is a surety 
for him, the payment bv the debtor of the guaranteed debt will not 
1 c. j 1 — r ^ *he payment be made to the creditor, 

(1888) 5 Morr, 55 . Re Wmen Exp 
)8, though It may be so if the pay- 
ment IS made directly or substantially to the surety, Exp 
Read Re Paine, (1897) 1 QB 122 A person who stands surety for 
the pa>Tnent of a debt by the insolvent is a creditor within the 
meaning of this section Rodrigues v Ruiurtsuami 40 Mad 783 A 
surety, as such, is clearly a creditor as soon as he pays the money 
on his behalf Where the msoUent was unable to pay his debts 
as they became due from his money, and the person in whose 
favour the transfer w as made was a creditor, and the effect of the 
agreement to transfer was to pay the transferee the major portion 
ot the debt due to him by the transfer, so that the properties might 
not go into the general fund to be divided rateably amongst all the 
creditors, it was held that the transfer is void as a fraudulent 
preference, Siddik Ahmed v M K M Firm 1923 AIR (Rangoon) 
149 79 Ind Cas 813 

Transfer must be “with a mcw of giving that 
creditor a preference ” 

The word "preference” as used in sec 54 does not connote 
priority in respect of a debt TTint no doubt is one meaning of 
the word "preference ” but it means m the context of the faiourmg 
of one CTeduoT to the dcCTimcnt of others In the sense of one creditor 
being guen priority the result of the transaction is alwa\s a prefer- 
ence of that creditor “Preference in that «ensc is the occasion 
for moving of the Court under section 54 Anmachellam Chcttiar \ 
O^aol Receiver, Tanyore. 1925 MWN 561 22 MLW 134 49 

Mb] 562 91 I C 522 1925 AIR (M ) 1089 The authorities 

such as Sharp \ Jackson, LR (1899) App Cas 419 show that the 
word ‘preference’ imports and imolves jreedom of choice, and that 
no transfer which is not voluntary m the sense that it is a free act 
of the insolvent is a preference which under this Act is to be 
deemed fraudulent and void as agamn the Official Assignee, Madho 
Ram V The Oj^cial Assignee, 27 C W N 611 «ee also N P R M P 
Adafcammi Achi v The Official Assignee, 11 Rang 4S9 As has 
been held in Re Hiralal ^iondal Ex parte Sm Lilabaii Dassee 40 
CWN 1031, a transfer of properties by an insolvent by means 
of an assignment and a conveyance, in order to be fraudulent 
preference must be made with the vaew of pvnng a creditor a 
preference o\ cr other creditors and it mu*t be show n that at the 
time when the transfer was made the transferor w as unable to pa* 
bis debts The words "with a view of gi'mg that creditor 
preference" in s 54 should be interpreted to mean that what 
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debtor did was an act of free will and that his dominant intention 
in performing the act was to prefer such creditor The mere Ltc 
that the transaction was effected by the debtor when he was m 
imminent expectation of bankruptcy is not sufficient to ptovs 
intention to gne fraudulent preference The word preference 
imports a free choice and it is necessary for th* Official Receiver 
to prove that the debtors act was voluntary and not due to 
extraneous influence such as pressure or threat from the creoiwr 
Where however the setting aside under s 54 of certain other 
previous transfers of property of considerable value by the debtor 
indicates an element of fraud or undue preference and indicates 
want of honesty towards the creditors as a body and where after 
the making of the subsequent transfers which are challen^J 
under s 54 by the Official Receiver only a paltry sum of Rs 5(M 
IS left with the debtor to pay debts worth about Rs 51CX)0 the 
only inference which can be drawn is that the subsequent transfers 
were made with a view of giving the transferee creditors a preference 
over other creditors Rathu Mai v Kun/ Behan Lai 1936 A WR 
1149 1937 A LR 71 166 I C 801 193? A I R (All ) 4 

Where a debtor in order to save himself from exposure 
proceedings m Court and m order to appease rhe creditor made 
an equitable mortgage m his favour can it be said that under the«e 
circumstances the mortgage was created with the view of gntn? 
preference to that creditor over the other creditors ? The Court 
held I think not In a similar case of a mortgage in favour of 
the Punjab National Bank a similar question arose and Wilber 
force J held the dominant motive m making the transfer 
to save himself from exposure or from a criminal prosecution ana 
in such a case the law regards only the motiie of the debtor h 
cannot be held that the transfer was voluntary or amounted to a 
fraudulent preference Piiran Chand v Titran Chand 1923 A 1 1' 
(Lahore) 652 To ascertain whether the giving of a preference to a 
particular creditor i e putting that creditor to a better position 
relatively to the other creditors was the dominant view m the 
debtors mind the proper rest to be applied is was the act done 
voluntarily a question the solution of vvhich depends primarily oo 
the enquiry from which party did the proposition originate ^ 
voluntary disposition is an act moving from the debtor a volunta^ 
payment is a payment made simply by the act and willofth^ 
party making It /n cicry case the state of the mind of the debtor 'J 
(he paramount consideration the intention or view to prefer tn^ 
creditor as the causa causans of the debtor s conduct is the cardinal 
point round which the whole question turns Nr/mdranach ^ 
Asticosh 19CWN 157 See also AngaJ / a C/ictiv v Nan/affni 1® 
M L) 189 2 M LT 57 

The section has no application to a lease granted for gonl 
consideration shortly before the filing of an insolvency petition 
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unless the object thereof IS to Rive preference to one creditor over 
the other If the lerse is found merely i bcnami transiction the 
nsolvent still retaining possession of the property leased it can be 
avoided Desrny v SugarTnulI 38 All 37 

Test to determine fraudulent preference. 

A preference to a creditor to come within the prohibition of 
sec 37 (now sec 54) must he shown to have been fraudulent with 
reference to the state of mind of the debtor NripcnJra Nntli SciKu v 
Ashmosh GKosh 19 C\X'N 157 20 OWN 420 The test for 
determining whether a transfer or payment made by a debtor in 
favour of or to a creditor does or does not amount to a fraudulent 
preference is whether the transfer or payment is voluntary If the 
dominant motiv e of the debtor in making the transfer is to save 
himsci/ from exposure or from a criminal prosecution it cannot be 
said that the transfer or payment is voluntary or amounts to a 
fraudulent preference Purnn C/utnd \ Punjab National Bank Ld 3 
UPLR 6 59 Ind Cas 578 The question whether there has 
been a fraudulent preference depends not upon the mere fact that 
there has been a preference but also on the state of mind of the 
person who made it In ocher words the ust is did the debtor execute 
the deed with a vicu to protect himself or uith aiieu to benefit the 
creditor Anmchcllam Chcttiar v OjJicial Rectiier Tanjore 1925 
MWN 561 22 ML\V 134 49 ML] a62 91 IC 522 (1925) 
AIR (M ) 1039 Ranca RcJdi v Official Recener Anantapur 46 
LW 895 1937 M\VN 1219 (1937) 2 ML] 808 1938 A I R 

(M ) 177 

Where the object of the transfer was under the cloak of a 
company newly floated to remov c the assets of the bankrupt from 
the reach of the creditors and to retain for the bankrupt the benefit 
of them as principal shareholder and thereby defeat and delay his 
creditors and where only one creditor incidentalU obtained a benefit 
from the transaction by the allotment of certain shares of the newly 
floated companj to him in satisfaction of his debt due from the 
bankrupt this did not prevent the transaction from being void 
under the statute of Bankruptev Ex pan Tmsucs (1923) 2 Ch D 1 

The use of the wwrd prcferinve implies an act of free w ill, and 
since an act done under prt sun «. nnot be said to be an act of free 
vviU u vs uvatenal w\ ‘iev«ww'v«v„ whether a. tratvsectvww 
to fraudulent tnn»fer or not tv see what was the 
mind of the person making the transfer Cc 
transaction as a fraudulent trinsfer it is not 
creditor w as preferred , it mu<* further be show n 
was made with the view of giving him pre^ 

CTCvlitors It IS not nece«arv that it should 
V lew n IS enoufh it is dominant « 
eflectiial v lew ]• «.w to prefer a , 
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a secondary view the transaction cannot be treated as a fraudulent 
preference In each case what the Court has to find is uhethertne 
insolvent has preferred the creditor uith the dominant \ieu of gi'ing 
him preference over the other creditors If the dominant 
in making the transfer was to protect himself from legal proceedings 
the transaction would not be a fraudulent preference, Rurrunuan 
lyenger V Chmndthamfci 1932 AIR (M ) 459 In 1922 an insolvent 
became involved From January to June 1923 he tried to arm e 
at a settlement with his creditors but failed Some of the creditors 
obtained decrees against him and attached his properties On the 
15th July, 1923 he paid Rs 7 125 to a creditor to whom he oww 
Rs 14000 and got the balance written off In October, 1923 he 
was adjudged insolvent The Receiver m insolvency applied to 
annul the payment on the ground that It was fraudulent and vow 
under sec 54 It was held that the payment to the creditor by the 
debtor was made voluntarily on the part of the insolvent without 
any outside pressure with a view ro give the particular creditor 
preference over his other creditors and the Receiver was enntled 
to have it annulled as fraudulent and void Gandabhat Culahchand 
V Balkrishna 32 Bom LR 294 127 I C 190 (1930) A I R (Bom) 
217 

A mere transfer of property or payment made to one creditor 
rather than another by an insolvent on the eve of insolvency while 
it IS m essence a prelercnce of one creditor over another, js not m the 
eye of law made w ith a view to giving that creditor a preference ov er 
other creditors unless the dominant intention of the insolvent in 
making the preference was to prefer that particular creditor over the 
j. . 1 ^ V j r. j t creditors 

c t Ojfcw! 

r ‘ 327 119 

I 

A preference given in return for a money payment which v\as 
made for the benefit of the insolv ent personally and which would 
not possibly be for the benefit of his business and therefore for hn 
creditors would result in preference being given to the man who 
made it which could only be described as fraudulent A fC R M 
M CT Cfietiyur Firm v Mmmg Ba Cfiit 128 I C 589 1930 A 1 E 
(R)315 

Motive for preference 

The mere making of a preferential payment by a debtor to his 
crrvhu't U not a fraudulent preference The dominant intention o| 
thv dvlu>r In making it must be considered If the debtors real 
mtvntHiv Is to prefer the creditor the payment is a fraudulent 
itefvTviHv If the transfer 1 $ made with a view to repainng a pasf 
wtoiw, or to avoid evil consequences w/hc debtor himself the 
pwnwm !-> not a fraudulent preference hJ P R M P Adakiimmt 



S. 54J 


MOTIVE FOR PREFERENCE 


569 


Achi \ T/ie Official Assignee, 11 Rang 489 In order to hold th^t a 
transfer by a debtor in fa\ our of a creditor constituted a fraudulent 
preference v. ithin the meaning of sec 54 the Court must be satisfied 
that the dominant or substantuil mocite of the debtor m making 
the transfer u as to prefer the particular creditor and not to secure some 
(lamailar adiantage for himself A debtor approaches one of his 
creditors for a fresh loan which he required for business purposes 
The creditor refused to ad\ ance the loan unless his pre\ious loan 
was also secured The debtor then agreed to grant him a mortgage 
of certain property to secure the preMous debt and the fre«h 
ad\ ance It w as held that the mortgage did not constitute a frau 
dulent preference within the meaning of sec 54, Daulat Ram \ 
Deoki Nandan, 70 Ind Cas 861 1924 A I R (L_) 686 To the same 
effect IS the judgment m Rama Nanda Pal v Pankay Kumar Ghosh, 
I L.R (1938) 2 C 275, in which it has been held that if a debtor 
transfer a \aluable property on the e\e of insoKency to a creditor 
of his, the consideration being the past debt due to the creditor, 
an inference of undue preference can legitimatcl> be drawn But 
if the debtor approaches a creditor for a loan and substantial ad 
V ance is made by the latter w ho insists as a part of the same bargain, 
on the pa>Tnent of the existing debt, the debtor consenting to it 
cannot be said to ha\ e \ oluntanly gi\en preference to the creditor 
But w here prior to adjudication as insolvent, the insolvent took a 
fresh advance from one of his creditors and executed a mortgage of 
ins immovable propert> in his favour to secure the sum previoush 
due to him together with the fresh advance, and tuo /ictmous 
amounts aUo formed part of the consideration, so that the total 
amount of the mortgage rnone^ be nearly equal to the v alue of the 
propert>, and the other creditors maj not be able to recoier their debts 
f the equit> of redemption, it was 
was one in which the insolvent 
Icof his immovable propert> with 
a view to giving prcferance to one of his creditors over the others, 
and the mortgage must be annulled under sec 54 of the Act 
Abdul Samir v Onkar Noth, 1936 A UJ 69S 1936 A W R 555 
163 I C 831 1936 AIR (AU)4S9 

Section 54 does not av oid a transfer merelj because us effect is 
to give one creditor preference over other creditors but makes the 
intention of the iLbfor the dominant factor in deading the fate of the 
VTaw*.^ctvaw V.'Vvtre the debtor, viwaWe to meet hw liabdnves and 
m need of further accommodation approaches the creditor and a<ks 
him to make a loan, intending iherebv to benifit him«elf and the 
creditor u w-as held that the trin<acnon was not effeaed with a 
view to giving the creditor a preference over other creditor^ 
MtlRjmjanipv DiuLrRam. 92 1C 296 (19:6) AIR (U) 

The leading ca«e on the point is Ex ptrte Ta'lor, in Re ' 

IS Q B D 295 The geneml pnnciples of law 
fers made m favour of one creditor have been explained ^ 
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C ] in Lab/m Ram v Pttrand Chand 130 P R 1919, UmTao 
V Punjab National Banl 3 LLJ 44 followed in Pitrnn Cban-*' 
Puran Cband 1923 AIR (L) 652 As regards the question or 
fraudulent preference the real question ism hat was the dominant 
motive of the transfer or was it to gne a preference to the creditor 
over the rest Nagarathana Mu^Iiar v Chidambaram Chettiar, (192*) 
MWN 617 1928 AIR (M ) 860 following The Official Assign; 
of Madras \ T B Mefiaia Sons 42 Mad 510 It is the dominant 
intention of a debtor that is the determining factor in considerw® 
whether there has been undue preference within s 54 If a debtor 
transfers a valuable property on the eve of insolvency to a creditor 
of his the consideration being the past debt due to the creditor, an 
inference of undue preference can legitimately he drawn But u 
the debtor approaches a creditor for a loan and substantial advance is 
made by the latter vv ho insists as a part of the same bargain, on tW 
payment of the existing debt the debtor consenting to it cannot be 
said to have voluntarily given preference to the creditor R^niJ 
nanda Paid V Pankay Kumar Ghosh ILR (1938) 2 C 275, 193S 
AIR (0 417 

In proceedings under sec 54 what the Court has to determine 
is was the dominant motive actuating the debtor m making jbe 
transfer a desire to prefer the particular creditor or was it of a differ 
ent character ’ This is a question of fact If the Court 'in'* 
enquiry finds that the insolvent s dominant motive in making the 
transfer w IS to prefer the particular creditor over others then the 
transaction amounts to a fraudulent preference, Kasi Net v 
Receiter Tanjore 1929 A I R (M)82l Manohar Lai v Khan 
1935 AIR (Lah ) 167 Intent to defeat or delay the creditors 
liaving a view to give preference to a creditor are mental acts 
„ u, i„. c .u 1 rcuiti^ 

debt 

arogitt 

ties or transfers properties in favour of some of the creditor havif" 
made no provision for the payment of debts due to others perh^t* 
a Court may come to the conclusion that the transfers were mf^' 
with intent to defeat or delay the creditors or with a view to l-'l 
preference to a particular creditor Bai/nath RameshuarLal \ 

Prasha I Kumar 17 P LT 807 168 1 C 154 1937 AIR (P ) 134 

The mere fact that the transfers have resulted in an undue pr* 
ference in favour of one creditor over the other creditors is 
necessarily an indication of the intention of the insolvent to 
such preference, and the real test of this m eacli case is the domi 
nant motiv c of the msoU ent It is his intention that is to he lookf 
into when deciding whether the transfer by him should or shpi" ’ 
not be annulled The Intention of the transferee is immattriil 
If a transfer is made under pressure of a threat of suit to rtcovef 
the money due to the creditor the transfer cannot ordi 
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annulled under the section Roora Mai v The 0//iciaI Receiver Kar 
nfil 33 P L R 464 1932 AIR (L ) 381 

Preference for benefit to oneself 

When making a transfer in favour of a creditor the debtor 
in fact was not really intending to prefer the creditor or to confer 
any benefit on him but the dominant motive or object which 
influenced the debtor was the desire to secure a benefit for himself 
the transaction cannot be treated as having been a fraudulent 
preference within the scope of sec 54 of the Provincial Insolvency 
Act V of 1920 BhagunnDosv Cliwtnn Lai 19 A L] 240 62 Ind 
Cas 732 Where the debtor unable to meet his liabilities and m 
need of further accommodation approaches the creditor and asks 
him to make a loan intending thereby to benefit himself and not 
the creditor it was held that the transaction was not effected with 
a view to giving the creditor a preference over other creditors 

MotiMalv DflidatRam 92 I C 296 (1926) AIR (L) 231 

Every transfer made by a person who is unable to pay his debts 
does not ipjo facto become void m the absence of an intention to 
give preferenc to the transferee over other creditors The pressure 
brought about by a creditor for the payment of the debt due to him 
militates against the fraudulent intention such as is contemplated 
by section 54 There may be circumstances which by themselves 
may raise a strong presumption of an intention to give preference 
over other creditors But where a genuine atrempt is made b\ the 
debtor to postpone the sale of the property at the instance of his 
creditor and the transfer is m pursuance of that attempt and an 
advantage is gamed by him eg stoppage of interest and payment 
of the amount claimed by instalments then the presumption m 
favour of the intention to give preference to creditor does not 
arise Firm Mela Ram Dip C/innd \ GfiiWam Dasrgir 114 I C 709 
1929 AIR (L) 159 

Where tlie insolvents' dominant motive in executing certain 
mottv,ages wvs to save themselves and their business in the hope 
that their business would recover for the mutual benefit of them 
selves and their creditors it was held that there was no fraudulent 
prcfcrenc w ithin the meaning ol sec 54 Dismi.t O^ciai Rcceiier 
Tinnciillyv Nalkipcnimaf Pil/ai 1929 M W N 327 119 1 C 70S 
1929 AIR {M)471 In Oj?icitil Revener Tnthmopo'y v Miifuim 
mnl \llCTIS^^lh (1937)2ML> 378 46MLW 439 I937MWN 
1090 1937 A 1 R (M ) 872 an insolvent bv a document purported 
to sell some of hfs property to respondent and making it a 
part of the consideration foi the sale that the transferee should 
pay one of the debts due from the in«ol\ent to respondent no 
The «ai 1 transaction wais impeached as being a fraudulent p 
ference of one of the creditors. On evidence it was found t 
the trans-ciion was not the result of the desire or mtentio 
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the part of the insolvent to prefer respondent no 2 but the result 
of the pressure from respondent no 2 and also a desire on the 
part of the insolvent to secure a benefit to himself It was held 
that the insolvent entered into the transaction mainly with a view 
to secure some advantage to himself real or fancied — it could not 
be impeached as amounting to a fraudulent preference and it 
did not matter that the advantage was not obtained by the in 
solvent by payment in cash directly by the preferred creditor and 
that the msoKent did not succeed in getting the extra advantage 

In Ramananda Pat v Panfeuy fCumar Ghosh I L R (1938) 2 C 275 
1938 AIR iC) 417 one of the creditors of the insolvent entered 
into a transaction of mortgage with his debtor the object of which 
was to raise money to carry on business of the debtor or at 
any rate to pay off some of the creditors of the business The 
consideration for the mortgage was not the satisfaction of his own 
past debt merely but a substantial advance in addition to it It 
was held that no dishonesty could be imputed to the mortgagee 
even if it happened that i '' 

teteably amongst all the 
to the exclusion of others 

the pi rview of s 54 there was no duty cast upon a creditor 
to protect the mcorest of other creditors and it could not be said 
that one creditor was defrauded by payment to another 
Preference pursuant to contract 
In Ex Ofluc fCeifln In re Crauford (1874) 9 Ch A 752 a debtor 
who on the 5th November 1872 committed an act of bankruptcy 
and w is adjudicated thereon the 28th and was owed £4 000 to 
Ills mothers estate being pressed by the executrix for payment 
promised to send £2 350 on account of the debt to the estate 
On 4th November that is the day previous to the act of bank 
ruprcy he sent bills for £4 000 of which £2 350 was appropriated 
towards the debt due to the mothers estate and the remainder to 
an account between the insolvent and the executrix On these 
facts the Court of Appeal held that there was no fraudulent pre- 
fcrence because the remittance on the 4th November was mnd« 
m pursuance of a previous promise This was followed in Ex pane 
Hodzkin In rc Softley (1875) 20 Eq 746 (755) in which a bank to 

whom a ship builder owed money for advances made towards the 
build ng of a ship and to whom the shipbuilder offered securny 
which was refused by the bank which said that they did not want 
tlie security at the moment but that circumstances might arise 
which would mdiKC them to call upon him to perfect the offer 
which he made did afterwards accept as security the ship then m 
an unfinished condition at the time when he was in insolvent 
circumstances and It was not doubted that the bank w as aware of 
the fact On this Sir James Dacon Cj said that the bank was 
not preclude I from insisting on the performance of that promise 
on w hich they had acted for several months since it was made 
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' ] ’ ' »»»»<•' Asfiurosh Ghosh, 19 

, \ . . \ Ashtitosh Ghose, 

authorities for the 

doctrine In the former report the proposition under discussion 
was stated that the presumption of fraudulent intention would be 
repelled if it were apparent that the debtor acted in fulfilment of 
a prior agreement In the latter report this proposition was further 
considered and it was held that a previous oral agreement to mort- 
gage sufficient property \\ ould tal^e a mortgage given later on, out 
of the operation of sec 37 (corresponding to the present sec 54) 
It IS undoubtedly the law that if security is given to a creditor by 
the debtor in insolvent circumstances not as an act of preference 
but in pursuance of a previous contract to do so the security can- 
not be attacked on the ground of fraudulent preference The 
presumption of fraudulent intention would be repelled if it was 
apparent that this debtor acted m fulfilment of a prior agreement, 
T^ara^ana Ayyar v Offiaal Recener, South Molubtir, 1933 MWN 
1049 1934 AIR (M ) 294 

Preference under pressure. 

A transaction cannot be avoided as fraudulent preference when 
the transaction is proved to be the result of pressure brought to bear 
on the debtor, i e , pressure which must have operated on the mind 
of the debtor as the dominant influence affecting him, and where 
the preference would not hne been made but forme importunity 
of the creditor and the desire of the debtor to prefer But where 
the debtor was acting in the ordinary course of business, as by 
meeting bills as they fell due or even before they fell due (Rc C/ay, 
Ex parte T/ic Trustee, 3 Mans 31) or where the debtor wasTctmgm 
the fulfilment of a prior agreement, (Nnpendranat/i v As/iutosfi, 19 
CW.N 157 supra) or w here the transaction was m performnnee of 
a special contract, (Bi/ls v Smitfi (1663) 34 L J Q B 68) such tran- 
sactions cannot be avoided as fraudulent preferences Where two 
da>s before a person was adjudicated insolvent and his property 
had vested in the Official Assignee, such person had not spontanc- 
ouslv but in consequence of being pressed, a'^signed to a particular 
creditor certain properties, it was held b> Stuart, CJ, that 
such assignment w as not v oluntary and w as therefore not fraudulent 
and void, S/ieopcTs/iad V hUllu 2 All 475 See also Mif'tr v Sfieo 
PershaJ, 6 All 84 (PC) Where the proper inference to draw 
from the facts was that the dominant motiv e actuating the debtor 
was that. In making the transfer to hi> creditor, he (the debtor) 
was onl> doing what he felt him«elf bound or compelled to do 
and where It must have appeared to him that the alternative 
handing over was a prosecution for criminal breach of trust, the 
IS not of fraudulent preference within the statute. Sure Darby 
Eli V Asiicnee, 47 CL.J 339 ; ShrLipuT Spnn.ni;£^ \t7 

Co Ltd V ranJfiariaath, 30 Bom UR 693 (192S)A1R. (B ) 
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An act done by the insolvent not as a free agent bur under pres 
sure or as purely voluntary act in order either to protect the insolvent 
from legal proceedings or to gam for him some immediate advantage 
would not be a fraudulent preference, although it might have the 
result of preferring one creditor at the expense of others What 
the Court has to ascertain is> what was the dominant intention m 
the mmd of the insolvent at the time the act was done, and that 
It IS for the creditors to establish that the principal object of the 
transaction \\ as intended to be fraudulent preference, M A Roebern 
V ToIIiko^cr, 2 Rang 193 A transfer made by a debtor m difficul 
ties in favour of one of his creditors under pressure of a threat 
by the latter that he will institute insolvency proceedings agatmt 
the debtor unless the transfe- ~ ‘ j>- r. 

Mansookhlal v Nttgardass, 

Receiver, Tanjorc, (1929) AT 

to pay his creditors and had stopped considerable portion of his 
business He was all the while making genuine effort to set right 
V\\«) pos,\uon 'without adrcwttmg defeat. In «icK cvtcuwi 

tances his bankers who had a legitimate grievance against him 
exerted severe pressure on him , whereupon the insolvent executed 
a registered security bond within three months prior to the date of 
being adjudicated insolvent It was held that the security bond 
was not executed with a view to giving the bankers a preference 
over other creditors within the meaning of sec 54 

In order to come within the statute it must be shown that the 
act of the debtor was a voluntary one In other words the term 
‘ preference” or ‘preferring a creditor* has always been interpreted 
as meaning a purely voluntary act on the part of the debtors which 
condition could not exist where there was anything m the nature 
of pressure or that which would lead the debtor to to think that 
he was compelled to do what he had done, Firm Harciayan Dass 
0 JohflT Mail \ Jflgarnath Marwan, 15PLT 46l 1934 A 1 R (Pat) 
526 A threat to file a suit for recovery of the debt amounts to 
T pressure, Stindur Smijfi Socfiar \ The O^cial Recciiar of Rrtuul 
pindi, 34PLR 436 Where apart from tlic fact that an adjudi 
cition order was sub>equently made there was no other evidence 
to show that the debtor was unable to pay his debts at the time 
of the transfers and where It was obvious that the tnnsfers were 
made under pressure, vr , to avoid a sale in execution of a decree 
after properties had been attached, the Court refused to <;et asiuc 
the transfers on the ground that they were protected under 
sec 57 of the Presidency Towns Insolvency Act Re HitaIuI MonJ » 
tx pane Sm Lifabati Dassee, 40 C WN 1031 
What ts not pressure* 

Although in some cases, a writ may he a pressure, there arc 
cases where the writs are of no importance to the debtor and no 
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terror , and in such cases the threat, or a writ or the issuinp of 
a writ ought not to be called a pressure so as to validate a 
transfer by a debtor m insoUent circumstances ArnnachcUam 
Chetuar V Official Recei\eT Tanyore, 22 M L W 134 1925 MWN 

561 49 ML] 562 91 1C 522 (1925) A 1 R (M ) 1089 The 

mere payment of a debt by a debtor m imminent expectation 
of bankruptcy is not by itself sufficient to prove the intention to 
give preference The word preference involves and imports 
a free choice and it is, therefore necessary to prove 

at least that the debtor’s act was voluntar> and not due to extra 
neous influence, such os pressure or threat from creditors Ram 
Chand V Parmanand, 110 I C 824 Sir George Jessel Master of the 
Rolls, observed in Ex parte Hall, LR (1882) 19 Ch D 580 Can 
that delivery of the bills to Brown be said to have been in conse 
quence of hona fide pressure on the part of the appellant ^ It is 
plain that it was loluntar^ act of the bankrupt It would be absurd 
to call It pressure A man says to his creditor ‘1 am about to be 
come bankrupt or I shall stop payment in a week The creditor 
said ‘Pay me my debt or I will sue you for it Can that be called 
bonfl fide pressure by the creditor ^ It would be absurd so to call 
it " 

A constant demand for payment of debts is not pressure, Madfio- 
ram \ Official Assignee, 27CWN 611 Where the creditor de 
manded a substantial payment or a return of goods, otherwise he 
would ‘ make u hot’ for the debtor and the debtor agreed and 
during the next few days returned goods of a value more than three 
times the amount then due and within three months the debtor 
became bankrupt, it was held, on the evidence that the return of 
the goods was not caused by any real pressure on the part of the 
creditor but was the voluntary act of the debtor and therefore 
the transaction was a fraudulent preference In Rl Rumjav ExpartL 
Deacon, (1913) 2 KB 80 The effect of a demand b> a creditor, 
w ith or w ithout a threat of legal proceedings on the mind of the 
debtor will depend in each ca«c on the circumstances \\ here, both 
the creditor and the debtor are aware ihat the latter s business ts 
collapsing the pressure exercised b> the creditor cannot be said 
to be real Where a firm was umblc to ra> it« debts as the> be 
came due, and the agent of the firm tran'^ferreJ certain property 
and outstanding of the firm to certain creditor'; w ho knew the post 
non of the firm and who had done buMne'^s w ith the firm through 
the agent, it was held that the transaction amounted to a fraudulent 
preference N’ P R M P Adakammt Ach v T/u Ofcial Assignct, 
11 Rang 4b9 A mere threat to sucwhivh, if at all is the onh 
pressure will not be such as to change the n-'tu'e of the debtor’s 
act from a voluntary loan involuntary one especially when the 
debtor i« m expectation of «uch suits being filed by almost all the 
cre»htors It is not, therefore, to secure freedom from being sy 
for the del ts that the mortgage ts created In <uch a case 
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An act done by the insolvent not as a free agent but under pres 
sure or as purely voluntary act in order either to protect the insoh ent 
from legal proceedings or to gam for him some immediate advantage 
would not be a fraudulent preference although it might have the 
result of preferring one cr^itor at the expense of others What 
the Court has to ascertain is what was the dominant intention m 
the mind of the insolvent at the time the act was done and that 
It IS for the creditors to establish that the principal object of the 
transaction was intended to be fraudulent preference M A Roebcrn 
\ ToUikoffer 2 Rang 193 A transfer made by a debtor in difhcul 
ties in fa\ our of one of his creditors under pressure of a threat 
by the latter that he will institute insolvency proceedings against 
the debtor unless the transfer is made is not a fraudulent preference 
Mfl isoofchlfll \ Nagardass 117 IC 569 In fCtijr Iyer v Ofjical 
Rl ener Taniore (1929) AIR (M ) 821 an insolvent was unable 
to pay his creditors and had stopped considerable portion of his 
business He was all the while making genuine effort to set right 
his financial position withour admitting defeat In such circums 
tnnces his bankers who had a legitimate grievance against him 
exerted severe pressure on him whereupon the insolvent executed 
a registered security bond within three months prior to the date oj 
being adjudicated insolvent It was held that the security bond 
was not executed with a view to giving the bankers a preference 
o\er other creditors within the meaning of sec 54 

In order to come withm the statute it must be shown that the 
act of the debtor was a volunrary one In other words the term 
preference or preferring a creditor has always been interpreted 
as meaning a purely voluntary act on the part of the debtors which 
condition could not exist where there was anything in the nature 
of pressure or that which would lead the debtor to to think that 
he was compelled to do what he had done Firm Hardayan 

&]ohaTMaHv Jagarnath Maruari I5PLT 461 1934 A I R 

526 A threat to file a suit for recovery of the debt amounts to 
a pressure Simdur Sing/i Snefinr v The Offcial Recciiar of Ran at 
p nji 34 P L R 436 Where apart from the fact that an adjudi 
cation ordet was subsequently made there was no other eMiiencc 
to show that the debtor was unable to pay his debts at the time 
of the transfers and where It wasobiious that the transfers were 
made under pressure u to axotd a snle in execution of a decree 
afttr properties had been attached the Court revised to set asid^ 
the trinsfers on the ground that they were protected under 
see 57 of the Presidency Towns Insohcncy Act Re Hiralal MonJd 
Et partt Sm Lilabati Dasiee 40CWN 1031 

What is not pressure 

Alfhoukh in some cases a writ may be a pressure there are 
cases where the writs are of no importance to the debtor and no 
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terror , and m such cases the threat, or a writ or the L.»u- 4 -a* 
a writ ought not to be called i pressure so as to sal^ir^ 3 
transfer by a debtor m insoKent circumstances ATin.^^1 
Cfiettiar \ 0//icial Receiicr Tanjore, 12 MLW 134 1925 'l.’X 

561 49 ML] 562 91 I C 522 (1925) A 1 R (M ) 1C£9 m,- 

mere pa\ment of a debt by a debtor m imminent expeetj-cr 
of bankruptcy IS not by itself sufficient to pro\e the mtenirr - 
gi\e preference The word preference involves and L-prr- 
a free choice and it is therefore necessary to p- 
at least that the debtor s act was voluntary and notdueto«— v 
neous influence, such as pressure or threat from credrer-*, P^-n 
Chand \ Parmandnd, 1 10 I C 824 Sir George Jessel Master 

’ "all LR 11882) 19 Ch D 5S0 X^n 

Brown be said to have been in cr’* 
on the part of the appellant ’ f' v 
plain that it was voluntary act of the bankrupt It would ^ - 

to call it pressure A man says to his creditor J am about c 
come bankrupt or 1 shall stop payment in a week The cred" - 
said ‘Pay me my debt or I will sue you for it Can that be caV- 
bona fide pressure by the creditor^ It would be absurd «o to c* 

It ’ 

A constant demand for payment of debts 15 not pressure, Kfaa.j' 
ram V Ojffcial Assignee 27CWN 611 Where the creditor 
manded a substantial payment or a return of goods otherwu^ 
would make It hot for the debtor and the debtor agreed a V 
during the next few days returned goods of a value more than 
times the amount then due and withm three months the ^ 
became bankrupt it was held, on the evidence that the return 
the goods was not caused by any real pressure on the part of tj* 
creditor but was the voluntary act ot the debtor and there^* 
the transaction was a fraudulent preference In Re Rnmiav 
Deacon (1913)2 KB SO TTiccPectof a demand by a cred**- 
with or without a threat of legal proceedings on the mind o' 
debtor will depend in each case on the circumstanves \\ here W, 
the creditor and the debtor are aware that the latter s busin'e.. 
collapsing the pressure exercised by the creditor cannot 1^ « 
to be real Where a firm was unable to pay its debts as they^. 
came due and the agent of the firm tran ferreJ certain pro^-^T 
and outstanding of the firm to certain creditors who knew thcff 
non of the firm and w ho had done business w ith the firm thr^, 
the agent it was held that the transaction amounted to a fraud, ^ 
preference \ P R \i P Adaluimmi AcAi v r/ie Oreial Ass"-. 

II Rang 4h9 A mere threat to «ue which it at all isihctr 
pressure will not be such as to change the n->ture of the del, 
act from a voluntary to an involuntary one especially whe,, 
debtor is m expectation of «uch suits being filed by aim ’ 
cre^litors It is not. therefore to secure treedom from 
for the del ts that the mortgage is created In ‘u" 
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debtor ism a position to tell the creditor that he will not gnc a 
mortgage in order to give security for the debts due to the creditor 
unless a further loan is advanced The creditor is not m a position 
to dictate to the debtor that a mortgage must be executed as a se 
curity for the debts due to him In such circumstances the do- 
mmant or substantial motive of the debtor i\as to give preference 
to one creditor over the rest and the transfer cannot be said to be 
made sjmply to protect himself from legal proceedings A L S P L 
Siibraman an Chettiar v Subbaraya Gotinaan 1934 M W N 801 

In determining whether a transfer by the debtor is executed 
under pressure from the creditor the effect of the creditors de 
mand in the mind of the debtor has to be considered and it 
does not necessarily follow that because the creditor makes the 
demand that his debt should be paid the transfer is executed under 
pressure from the creditor In Gopal Balkfishna v Bajirao I L R 
(1937) N 78 167 IC 833 1937 AIR (N) 117 an insolvent in 
the period of one week got nd of all his attachable property and 
executed a certain sale deed m favour of a creditor A upon his 
promising that he would pay the debt due to the creditor B The 
insolvent obtained no advantage from these sales B had pressed 
the insolvent for the payment of his debt but was not aware until a 
few days latec that the side deed had been executed and that A had 
promissed to pay off the debt due to himself It was held that 
it was Impossible to say on this evidence that there was anything 
for the insolvent to protect himself from B B had pressed him for 
the debt and a suit by B vvould have no terrors for him The 
insolvent obtained no advantage to himself This being so the 
nccual execution of the sale deed was not made at the instigation 
of B and therefore it could not be said that the sale was made be 
cause of the pressure from B The insolvents intention clearly was 
to prefer the two creditors A &. B and the mere fact that B had 
pressed for his debt did not make the sale deed one executed under 
pressure 

Suffer a judicial proceeding 

When T debtor suffered judgment by default In an action by 
his f ither m law shortly before filing his petition but said that 
he did so because he did not think that the creditor would proceed 
to extremities and issue execution it was held that the trustee had 
not made out a case of fraudulent preference Ex part Lancasti.r 

(l8S3)25Ch D 31 1 A decree obtained against the judgment debtor 

is not binding igainst the Receiver in insolvency There is alwa>s a 
possibility of Its having been collusive between the parties when the 
jucLmcnt del tor h-is nothing in the world to bless himself "idv 
and does not cate whether he has decrees for an unlimited 
amount against him or nor Mir Sha v Ru/iim Cut 1923 A 1 R 
(All) 33 
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Transfer within three months. 

Under the EnKlish law the limitation as to three months was 
first introduced m the Act of 1869 , hut the notion that preference 
to be fraudulent mu«t be a preference on the e\e of bankruptc> was 
not then new Lord EUenborouRh m Dc Tuiiet \ Carrol/, 1 Stark. 
SS, S3\s '‘Formerly the act of bankruptcy drew the line of separa- 
tion bemcen that property which might be disposed of by the 
bankrupt and that which vested in the assignees But it occurred 
to those who presided in the Courts, that it was unjust to permit a 
partYf on the c\e of bankruptcy, to make a voluntary disposition of 
his property in fa\ our of a particular creditor, leav mg the mere husk 
to the rest, and, therefore, that a transfer made at such a period, 
and under such circumstances as evidently showed that it was made 
m contemplation of bankruptcy and in order to favour a particular 
creditor, should be void ’* 

Before the right to make an application under section 37 (now 
sec 54) accrues two conditions precedent have to be fulfilled , firstly, 
the application for insolvency must be made wjthm three months of 
' ’ ' ’ ' econdly, the debtor must be 

Maruar Bank, 52 1 C 188 
Viyar, 49 I C 283, Sadasiva 
ditor was intended by the 
Indian Legislature to be more leniently dealt with than a voluntary, 
colourable or fraudulent donee, and hence the former could escape 
section 37 if his preference took place beyond the short period of 
three months before the date of the petition ” The transfers being 
more than three months before the date of the petition upon which 
the insolvent was adjudged as such, cannot be questioned under 
section 54 (1), So/ian La! V Slieo Nath. 26ALJ 941 IlIIC 136 
1928 AIR (A) 676 Where a consent decree was passed against 
the insolvent more than three months prior to the date of the 
presentation of the petition, the execution proceedings on such decree 
initiated within three months of the presentation of the petition 
cannot be challenged under sec 54, C/winrai v DolaTam, 25 S L R 
371 1932 A I R. (S ) 3 

Computation of the period of three months. 

In some cases it has been held that the date of the 
commencement of the period of three months mentioned in sec 
54 IS the date on which the transfer sought to be set aside becomes 
effective in law, namely, in the case of transfer such as a mortgage 
or sale, the date of the registration of the deed and not the date of 
execution, U Ba Sein v Maung San, 12 Rang 263 1934 AIR 
{Rang ) 216 Where the act of insolvency of a debtor is the execu 
tion of a sale deed, the period of three months for presenting a 
petition toi adjudication by a creditor commences from the registra- 
tion of the deed and not the date of its execution, Miiduafi Chettmr 

37 
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V OfficialKeceneT Tinneielley 1933M\VN 312 37 LW 130 64 
MLJ 382 HI IC 101 1933 AIR (Mad) 183 Sanathada 

huarayya v Kiinibasubbanna 40 L.W 413 1934 MWN 784 67 
MLJ 3S0 1934 A I R (M)637 In later cases e g in Rama Nandj 
Prtlv Piinloi; Kumar Ghosh ILR (1938)2 0 275 42 CWN 554 
1938 A I R (0417 it has been held dissenting f^rom the abov e cases 
that when n transfer of property can only be effected by a registereil 
deed the date of such transfer within the meaning of sec 54 of the 
Provincial Insolvency Act is the date of the execution of the deeJ 
and not the date of registration Similarly it has been held m V 
On Mating V Maimg Shite Hpaiing 1937 RLR 375 1937 AIR 
(R) 446 FB overruling V BaSetn v Moung San 12 R 263 that 
the requirement of registration of a document is an evidentiary re 
qutrement an unregistered transfer is inchoate and is ineffective 
until registered But it nevertheless exists and when registered 
operates from the date of its execution The requirement of registra 
tion IS a requirement of form only the Registration Act looLs not 
to the reality of the agreement between the parties but to the form 
in which the agreement is expressed once the form has been sup- 
plied the reality of the transaction receives acknowledgment 
Hence the period of three months referred to in sec 54 begins to 
run from the date of execution of the transfer provided it has been 
registered within the specified time 

Where the act of insolvency alleged is an execution saleofcer 
tain properties of the debtor a creditors pennon for adjudication 
of the latter as insolvent must be made within three months from 
the sale and not from the confirmation thereof Kanai Lai Nandy v 
TmUr. De 37 CWN 535 57 CLJ 148 145 IC 429 1933 
A I R (Cal ) 564 

Limitation for annulment of preferences 

Sec 54 nowhere lays down that the transfer can be annulled 
only at a particular stage It must be done after the Court his pas'^cd 
an order of adjudication othcnvise the Court would have no 
jurisdiction to annul the transfer Where the lower Court pissed 
the order of adjudication basing it on the finding that the transfer 
in question was void as a fraudulent transfer and incorporated thf 
two orders in the same judgment but recorded the order of annul 
ment in the sentence pccccedmc the order relating to adjudication 
it was held that it was merely a clerical error and there was nothinx 
to make the order void Hnmam Smg v Gopnl JalDtsKaj 109 IC 
370 An application for setting aside a transfer of property under 
sec 54 may be made at any time during the pendency of the 
msolvencY proceedings and there is no period of limitation pro- 
vided for such an application Hcmraj Chamf^alal v Ramkrtshni 
Ram (1917)2 PL) 101 Art 181 of Sch 1 of the Limitation Act 
has no application to such proceedings Where the Court clioo'^* 
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to take action it<clf under this section or i< moved hv the Receiver 
or b\ a creditor it i< not Knind anv period of limitation, D»intii 
Smijh \ kiinni Li/ 7S Ind C i« 99'> foHouinf: Pm/ii N'dtJi \ Ritshcr/tar 
N’arli 69 Ind Ca< 40^ 

Who can appl> for annulment. 

\'idc "lection 54A and notes thereunder 

Issues to be proved. 

The Pn\’> Council m the ca<ie of MiuluiJitir Sflfui \ Loin Hakm Lai, 
43 Cal 52l (P C ) has held that as a matter of law, their Lordships 
take It to be clear that in a ca<e in which no consideration of the 
law of bankruptcy or insolvency applies there is nothing to prevent 
a debtor paying one creditor in full and leaving other creditors un- 
paid ’’ In an application under see 54 of the Provincial Insolvency 
Act It IS not sufficient to prove that the transfer had the cjfect of 
giv ing preference to a creditor it must be proved further that it 
was the view or the mtenimn to give that creditor a preference, 
Bolisctti Momayja v Kolia Koiayja, 63 Ind Cas 916 In case of 
fraudulent preference it is not necessary for the Receiver to make 
out that the property alienated was undervalued The gist of frau- 
dulent preference lies m preferring one creditor to another when 
the insolvent is unable to meet his liabilities fully In cases of 
fraudulent preference the Receiver is only to make out the intention 
of insolvent Even if the creditor takes a hona jide sale from the 
insolvent in discharge of a debt due to him that does not make the 
transaction a valid transaction if the intention or the view of the 
insolvent was to prefer one creditor to others, Balisetti Momayya v 
Oj?iciaI Receiver, Guntur, 1926 MWN 124 23 ML W 10 92 I C 
726 (1926) AIR (M ) 338 Although the predominating motive 
of the insolvent is the guiding factor in the case under sec 54 in 
entering into a transaction sought to be impugned, the mere fact 
that the effect of the transaction is preference of the creditor who 
gives further accommodation to a debtor does not amount to a 
proof of an intention to give undue preference to a creditor TTie 
intention must be clearly proved Bonn Lnl v Oj^cial Receiver, 12 
L.L.] 316 Under the pre«ent section of the Insolvency Act actual 
fraud need not be proved as under sec 53 of the T P Act It is 
only necessarj' fo sboiv that a transfer has been made vvirb a view 
to show preference to one creditor to whom a debt may be due over 
another creditor, Balmokand v Ayya Sing, 18 P W R 1912 26 P L.R 
1912 13 Ind Cas 68 

If a man is insolvent, and disposes of a portion of his property 
in favour of a bona fide creditor, although upon the eve of bank- 
ruptcy and although this fact be known or believed by both t/.,. 

It may be a perfectly valid md legal transaction To 
invalid, there must be a disposition on the part of the insol 


I 
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favour that particular creditor, and this is generally shown by 
fact that the first step or proposal towards the disposal of thf 
property in favour of the credinsr proceeds from the insolvent 
debtor But if the creditor, although he knows that the debtor 
IS insolvent presses and insists upon having a security for his deh 
and the debtor yield to that pressure and give the security, althougfi 
It may be well known to both at the sametime, that the effect will 
be to give that particular creditor an advantage over the othtf 
creditors of the insolvent, the transaction js perfectly good and 
valid K P A P Chettiat Firm v U Maimg Ma«ng, 1934 
(Rang) 208 

As the solution of the question involves an enquiry into tbf 
state of a man’s mind, and as it must very seldom be the case that 
there is direct evidence on the point, the decision generally depends 
on the inference properly to be drawn from the circumstances 
attending the transfer as established by the evidence, Sime Darhy 
& Co V The Official Assignee, 47 C L J 339 Fraud being ahvafs 
secret m its « orking it is seldom possible for a party to addact 
direct evidence in proof of it It is open to the Court to infet 
fraudulent intention from circumstantial evidem-e, Alodhia Parsai 
V SitaRam SOWN 1125 134 IC 1013 1931 AIR (O)40J 

It IS an error to take each fact which militated against the ha"'’ 
fide of the transaction separated from the rest of the facts and W 
proceed to demonstrate that it was quite consistent with good 
faith It 1 ? essentially necessary that the facts should be considerw 
in relation to each other and weighed as a whole Seth Ghtinshatn 
dasv Umaprashad 23C\VN 817 (PC) 

Procedure for annulment of fraudulent preferences 

No doubt according to s 5 Provincial Insolvency Act, the pfO' 
visions of the Civil P C arc applicable subject to the provisions 
of the Provincial Insolvency Act But the Insolvency Act provide* 
for setting aside alienations under secs 53 and 54 on different 
grounds Hence the dismissal of an application under sec 53 does 
not bar the subsequent applications under s 54 under the Cut’ 
PC, sec II Evpl 4 particularly when the Official Receiver is not 
proved to be aware of the grounds of his second application at 
the time ivhen his first appUcatlon was presented Manga! Oss ' 

Ojficial Recatcr 39 P L R 914 1937 AIR (L) 663 
Onus to avoid preference. 

It IS important to state what a trustee has to establish in ordtf 
to prove tnit a payment has been made as a fraudulent preference 
At common law there was nothing to prevent a debtor 
ferring one creditor to nnother and the Statute of Elmbeih 
Eli- C 51 leaves the common hw unchnnged The principle now 
known ns fmudulent preference was first formulated in see 9» ft 
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the Bankruptc> A«, 1669 This section, but slightly altered, uas 
reproduced by the Act of 1833, md its «ucce«or formed sec 44 
of the present Act The conditions uhich section 44 requires arc 
plain First, that the payment IS made b> a person uniblc to pay 
his debts as thc> become due from hu own money, secondly, that 
It in fact prefers one creditor oxer others , tfiird/y, that the dominant 
motne with which the payment was made was a desire to prefer 
that creditor to whom the pavment was made It has been deci- 
ded many times that the mere fact that the payment docs prefer 
one creditor o\ er others does not malccttxoid against the trustee 
in bankruptcy 

AsMcllish, LJ said in Ex parte Topham, LR 8 Ch App 614, 
quoting from the judgment of Bacon. V C in Ex parte Blackburn, 
(1871) L.R 12 Eq 358, ‘ but then sec 92 of the Act of 1869 adds 
another qualification or condition which is the very life and 
essence of the enactment, the payment so made must, m order to 
be \ Old, be made in favour of any creditor, with a slew to giving 
such creditor preference over other creditors ” so that unless it 
can be made clearly apparent and to the satisfaction of the Court 
which has to decide, that the debtor’s sole motive was to prefer 
the creditor to other creditors, the payment cannot be impeached 
although It can he obviously m /atotir of a creditor Lord Esher 
m Neu prance & Qarard's Trustee v Hunting, (1897) 2 QB 19 has 
said * The question is, whether m fact he had intention to prefer 
certain creditors It has been argued that the debtor muse be 
taken to have intended the natural consequences of his act 1 
don’t think that is true for his purpose 1 think, one must find 
out what he really did intend ” 

In Ex parte Lancaster, 22 Ch D 695, Cotton, LJ has definitely 
stated ‘ the onus lay on the trustee to give evidence that the view 
entertained by the debtor was to prefer the creditor ” ‘ Dominant 
or substantial" not necessarily the "sole” view is that which has, 
since Ex parte Hill, (1883) 23 Ch D 695, been interpreted to be 
the proper meaning of the word See per Brown, L J in 23 Ch 
D 704 Evidence of kinship would priirm facie discharge the onus 
upon the trustee as in Laurie, 5 Manson 48 16 LJ QB 431 and 

Ex parte Topham, (1873) 8 Ch 614 There ate other facts which 
do likewise , and if the onus is discharged, no doubt the debtor 
must displace the pnma facie evidence of a dominant intention to 
prefer given by the trustee This can be done by proving that 
the payment was made under pressure, or for one or other of the 
many reasons indicated by Phillimore, J in Re Ramsey, (1913)2 
K B 80 But the trustee must first discharge the onus that 3 
upon him Merely the fact of payment with its attendant 
of preference is not sufficient The Court cannot spei* ’ 
surmise in order to supply the deficiency Without 
the matter must be left where it is, unexplained and w ’ 
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character given to, or purpose proved m relation to the mere paV' 
ment. In Re Cohen, Ex pane ihc trustee, (1924) 2 Ch D. 514 

Where the act is impeached as fraudulent preference, the onus 
of proof lies on the Receiver, Ex parte, iMncaster, Re Marsden, (1833) 
25Ch. D. 311 And It has been held that the burden of proof 
on the Receiver even if the debtor had been insolvent at the time 
of the payment and knew himself to be so. Re Laurie, Ex parte Green, 
6 Mans. 48. In Sir William Henry Peat \ Gresham Trust, Ltd. (1934) 
A.C. 252 (262), it was contended that once given the withdrawal and 
the consequences of the withdrawal, then in the absence of any other 
explanation the intent to prefer must be inferred, because a man 
IS presumed to intend the natural censequences of his act. Lord 
Tomlin in delivering the judgment of the House of Lords observed 
“1 do not accept this contention In my opmion in these ca'es 
the onus is on those who claim to avoid the transaction to establish 
what the debtor really intended, and that the real intention was m 
prefer- The onus is only discharged when the Court upon a re- 
view of all the circumstances vs satisfied that the dominant intent 
prefer was present. That may be a matter of direct evidence or of 
inference, but where there is no direct evidence and there is room 
for more than one explanation ic is not enough to say there being 
no direct evidence the intent to prefer must be inferred. In my 
opinion there is nothing in the decision in In Re. Cohen, (1924) 2 Ch 
515 to justify the doctrine for which the appellant contends, and 
I do not think that such a doctrine could be reconciled with the 
opinion expressed m the case ofSJuirpv Jackion, (1899) A C 419" 
The law as to the burden of proof is stated clearly m Williams on 
Bankruptcy, 10th Ed, p 303 : “One balance of authority would 
seem to be in favour of holding that the trustee must give some 
evidence of a view to prefer on the part of the debtor, ocher than 
the mere fact that he was insolvent,” JanU Ram v. O^cial Kecciicr, 
Coimbatore, 78 Ind Cas. 16 . 1925 A I.R, (M ) 329. Where a salt 
by the insolvent within three months of his insolvency is impugned 
as a fraudulent transfer within the meaning of sec. 37 (now 54). 
of the Provincial Insolvency Act. the burden is upon the Receiver 
or the creditors who impugn the transfer to make out positively 
that the transfer was made with a new to give preference. Unfc'* 


43 Cal. 640 ; *20 C.W.N 420 : 33 Ind. Cas. 548 , Kast Iyer v. Of/'' 
cial Receiver, Tan/oTtf, (1929) AIR. (M-) 821 ; Suniar Stn/th Sachar 
V. The Official Recener of RaualptnJi, 34 P.L.R. 436 ; P. S. Narayana 
Ayycr v'. Official Reccncr, South Malanir, 39 L.\V. 449 : 1933 M.W.N* 
1049; 1934 A I R. (M.l 294. 
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After It has been cstibhshed that the assiRnments by the m- 
sohent to n creditor u ere fraudulent and \ old, the onus lay upon 
the creditor to shou that not only did the creditor pivc const 
deration for . « » ^cted in cood faith 

Madho Rtim \ 611 The rea'on uhy 

the onus lay m the judgment of the 

Court of Appeal in Ex parte Tate, 35 L.T 531 (1876) It is ucll 
settled that uherc the Official Recencr or the trustee in bankruptcy 
challenges the validity of a payment made by the insolvent to hts 
creditors under sec 54 of the Provinciil Insolvency Act or under 
the corresponding section of the English Bankruptcy Act, 1914 
the onus m t/ie first instance cast upon the Officiil Receiver or the 
trustee in bankruptcy of proving that the dominant or the substan 
tial or effectiv e though not necessarily the sole mottv e, the msol- 
vent had in view, in making such payments, was to prefer the pirti 
cular creditor But the onus is shifted on to the bankrupt to prove 
the contrary when he makes such payments on the eve of his 
bankruptcy There is in such a case no need for any evidence 
that, that view was expressed m so many words by the bankrupt 
Where the reason of such payment remains unexplained, it is com 
petent for the Court to hold that a fwima facie case of fraudulent 
preference has been established and to act on it, 0//icial Recciier v 
Keufllmul Ajumul 93 I C 372 (1926) A 1 R (8)123 The payment 
made to a creditor very shortly before the filing of an application 
for insolvency showed that undue preference was intended, Panmall 
JesraJ v J Macleod, 60 C L 3 253 1934 A I R (Cal ) 190 

In determining the question whether a transfer is to be deemed 
fraudulent and void as against the Official Assignee in Bankruptcy, 
the onus is on the asstgnec—he ha» to show that the case is within 
the Statute When the dominant motive actuating the debtor was 
that in making the transfer, he was only doing what he felt himself 
bound or compelled to do the transfer is not void as againstthe Offi 
cial Assignee, Sime Darby & Co Ltd v Official Assignee of the Estate of 
the Paung Sing 30 Bom L R 290 54ML3 337 107 1 C 233 1928 
A I R (P C ) 77 47 C L J 339 In application under sec 54 of the 
Provincial Insolvency Act, the onus is in the first instance on 
the Offiicial Receiver to prove that the dominant or the substantial 
or effective though not necessarily the sole motive which the 
insolvent had in view was to prefer a particular creditor But the 
onus is shifted on to the cr^itor or transferee to prove the con 
trary where the insolvent has made the payment or transfer of pro 
perties as the case may be, m discharge of an old debt and on the 
eve of bankruptcy And where the reason of such payment or 
transfer remams unexplained it is competent to the Court to hold 


that a pTima facie case ^ ablished 

and to act on it Neefi. L P R 

CKetcyar Firm v R K HAT 

(R ) 136 , Kashi Nath 11 A 
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character given to or purpose proved m relation to the mere pay 
ment, In Re Cohen, Ex parte the trustee, (1924) 2 Ch D 514 

Where the act is impeached as fraudulent preference, the onus 
of proof lies on the Receiver, E* parte Lancaster, Re Marsden, (1883) 
25 Ch D 511 And It has been held that the burden of proof lies 
on the Receiver even if the debtor had been insolvent at the titne 
of the payment and knew himself to be so Re Latine Ex parte Green 
6 Mans 48 In Sir Wd/ram Henry Peat v Gresham Trust Ltd (1934) 
A C 252 (262) it was contended that once given the withdrawal anu 
the consequences of the withdrawal then in the absence of any other 
explanation the intent to prefer must be mf^erred because a man 
IS presumed to intend the natural censequences of his act Lora 
Tomlm in delivering the judgment of the House of Lords observed 
“I do not accept this contention In my opinion in these ca'e* 
id the transaction to estabh'^n 
hat the real intention was m 
when the Court upon a re 
view 01 au tue (.ucumstances is sJiisued that the dominant intent ^ 
prefer was present That may be a matter of direct evidence or oi 
inference, but where there is no direct evidence and there is room 
for rnore than one explanation it is not enough to say there being 
no direct evidence the intent to prefer must be inferred In my 
opinion there is nothing in the decision in In Re Cohen, (1924) 2 Ch 
515 to justify the doctrine for which the appellant contends and 
I do not chink chat such a doctrine could be reconciled with the 
opinion expressed in the case of Sharp v Jachson, ( 1899 ) A C 419 

The law as to the burden of proof is stated clearly m Williamson 
Bankruptcy lOth Ed , p 303 One balance of authority would 
seem to be in favour of holding that the trustee must give some 
evidence of a view to prefer on the part of the debtor other than 
the mere fact that he was insolvent,’ Janl,j Ram v. Official Keccaer 
Coimbatore, 78 Ind Cas 16 1925 AIR (M ) 329 Where a saw 
by the insolvent within three months of his insolvency is impugn^ 
as a fraudulent transfer within the meaning of sec 37 (now 5v 
of the Provincial Insolvency Act the burden is upon the Rcccivt^ 
or the creditors who impugn the tmn'sfer to make out positnch 
that the transfer was made with a vicu to give preference Llnlc*-, 
such an intention is made out the mere fact that the transfer wouia 
ha\ c such an effect is not sufficient to bring the case within the scop 
of the insolvency law. Ba/»pii RcJiar v Official Assignee TinnetJ*’' 
(1919) MWr ^ i-.MiJ 

ras \ Me/ica 

43 Cal 640 v OP> 

cud Reeetier, i Sflcnc 

V T/ic 0//Tciflf Receiitf o/ Raunf/wnli 34 PLR 436 P S Namva" 
Ayyet V Official Recciier, Soiitli Malafeir, 39 L W 449 1933 M V I' 
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After It has been established thit the assienments by the tn 
solvent to a creditor w ere fraudulent and void, the onus lay upon 
the creditor to show that not only did the creditor Rive consi- 
deration for the assicnments but also that he acted in Rood faith, 
Mad/io Ram \ Official AssiRneCi 27 CWN 611 The reason why 
the onus lay upon creditor may be found in the judement of the 
Court of Appeal in Et parte Tate, 35 L.T 531 (1876) It is well 
settled that where the Official Receiver or the trustee in bankruptcy 
challenges the validity of a payment made by the insolvent to his 
creditors under sec 54 of the Provincial Insolvency Act or under 
the corresponding section of the English Bankruptcy Act, 1914, 
the onus m the first instance cast upon the Official Receiver or the 
trustee m bankruptcy of prov mg that the dominant or the substan- 
tial or effective, though not necessarily the sole motive, the insol- 
vent had in view, in making such payments, was to prefer the parti- 
cular creditor But the onus is shifted on to the bankrupt to prove 
the contrary when he makes such payments on the eve of his 
bankruptcy There vs in such a case no need for any ev idence 
that, that v lew was expressed in so many words by the bankrupt 
Where the reason of such payment remains unexplained, it is com- 
petent for the Court to Bold that a fwima facie case of fraudulent 
preference has been established and to act on it, Ofiicial Receiver v 
fCeuafmiil Ajumuf, 93 I C 372 (1926) AIR (S ) I23 The payment 
made to a creditor very shortly before the filing of an application 
for insolvency showed that undue preference was intended, Panmall 
Jesraj v J MacUod, 60 C L I 253 1934 A I R (Cal ) 190 

In determining the question whether a transfer is to be deemed 
fraudulent and void as against the Official Assignee in Bankruptcy, 
the onus is on the assignee— he has to show that the case is within 
rhe Statute When the dominant motive actuating the debtor w as 


A 1 R (P C ) 77 47 C L 3 339 In application under sec 54 of the 
Provincial Insolvency Act, the onus is in the first instance, on 
the Offiicial Receiver to prove that the dominant or the substantial 
or effective, though not necessanly the sole motive which the 
insolvent had in view was to prefer a particular creditor But the 
onus IS shifted on to the creditor or transferee to prove the con- 
trary where the insolvent has made the payment or transfer of pro 
pertics, as the case may be, m discharge of an old debt, and on the 
eve of bankruptcy And where the reason of such payment or 
transfer remains unexplained it is competent to the Court to hold 
' ' ' * ' ablished 

L P R 


il AlP 


51 A I 
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(All ) 142 , Dma Notfi i Labhu Ram. 33 P L R 255 1932 AIR (L ) 
321 Transfer for a grossly m idequate consideration leads to an infer 
ence of fraudulent preference ind an attempt to defeat and delay 
creditors, Knshan Lai v Mr Mirzan Bibi, 35 P L R 74 1934 AIR 
(Lah)271 The execution of a mortgage for a sum more thin 
double of what is really due to a near relative points both to the 
dishonest intention of the alienor to gne undue preference to his 
creditor and to the mala fides of the alienee who obviously resenes 
the extra consideration for the concealed benefit of the in«olvenf, 
Radhe Kishan Tirach Ram \ Fateh Muhammad 35 P L R I7I 1933 
AI.R (L)856 

Receiver’s report is no evidence. 

In Buscmo Bai v FJanhi Mai 23 A L ] 792 89 I C 35? (1926) 

AIR (A ) 29, an application was made by a creditor stating that 
the houses which had ostensibly been sold by the insolvent were 
part of hi3 assets and should be taken over by the Receiver This 
application uas sent to the Receiver with directions to take procee 
dings after an enquiry The Receiver submitted a report staring 
that the transfers were fictirious and did not appear to have been 
made m good fiich or for valuable consideration The Distnct 
judge annulled the sales under sec 53 uithout taking any further 
evidence relying solely upon the repott of the Receiver The 
learned Judge had not before him the statement on oath of the 
Receiver or of the creditor or even of any of thewitnesses mentioned 
in the Receiver's report He had, however the rcporr of the 
Receiver which he treated as part of the evidence in the case The 
High Court, m setting aside the order of the District Judge in 
appeal, held “the report of the Official Receiver m connection 
with an enquiry under sec 53 or 54 is not hy itself legal cudence It 
is to be noted that wherever it was intended by the legislature that 
the report of an Official Receiver should be treated as evidence in 
the case, an express provision is made m the section dealing with 
that matter Wc may draw attention to sections 38 and 42 of the 
Provmcn! Insolvency Act No such provision, however, is to be 
found in secs 53 and 54 We must, therefore, hold thit the report 
of the Receiver is not per sc legal evidence on vv hich a finding can 
he based ” 

Proof of fraudulent preference. 

In dcrcrmming whether a transfer is a fnuduicnr preference 
the proof of other transfers is relevant In Jn rc Ramsay (1913)2 
KB 80, It ms held that evidence of other acts of preference 
committed by the debtor shortH before md shortly ifrcr the 
particular act of preference Is ndmissiblc Mr Justice Phillcmore 
snui * I think that where one has to look into the Timd of the 
bankrupt any act of his at the rime or about the time, any matter 
in fan materia may be looked into to see whit was pissing in hi* 
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rnmd CMdamfcwnim Chcttur \ Daitanj Ache 1935 M N 
1159 In procc«rdin^,« under < 54 whnt the Court Int to dctcrrruncs 
ts was the domimnt moti\e ictu'iitnK the debtor m mikjns the 
transfer a desire to prefer the particular creditor or was it of a 
different character The burden of proMnp that the transaction 
comes withm the scope of s 54 and is bid as a fraudulent 
preference lies hea\iH on the recencr Kfanahtir Ltil \ Kfian Znmnn, 
1935 AIR ft 1 16? \X%ere a transfer of property was made b> an 
tnsoKcnt to one of his creditors it is not sufficient for the receiver 
to prove th^t the result of the transfer was the preference of some 
creditors over others The burden of proof hes upon him to show 
that the msoKcnt made the transfer with view to pivc one 
creditor, the transferee preference over other creditors Gopal 
BalknsKna Shmgore \ Bajirao Banoh Kunbi, I L.R 193? N 78 
167 I C B33 1937 A I R (N) 117 Intent to defeat or dehy the 
creditors or having a view to give preference to a creditor" are 
mental acts and can only be determined if one looks into the 
surrounding circumstances If a man who is m serious pecuniary 
difficulties his debts surpassing his assets, transfers a considerable 
portion of Kis properties or transfers properties in favour of some 
of his creditors having made no provision for the payment of 
debts due to others a Court may come to the conclusion that the 
transfers were made with intent ‘ to defeat or delay the creditors 
or with a view to give preference to a particular creditor BmyjuitK 
I^meshaiif Lfll V Awl Prasad Kumor, 17 PLT 807 168 1C 140 
1937 AIR <P) 134 

Decision under section 54 is res pidicata 

The doctrine of res Judicata ts applicable to proceedings m insol 
vency Were It otherwise it would be impossible for any one 
1 . « - j an insolvent had been 

*ni transfer or preference to 
• enjoy its proceeds with any 

sense of security Hence when an application by the Receiver 
under section 54 is dismissed on merits once one of the creditors 
cannot again apply for setting aside the transfer, Kangappa v Runga 
ppa 56 Mad 395 63ML3 778 1933 AIR(M)9 

Power of Court to award mesne profits on annulment of 
transfers under s 54 

If a transfer is annulled under s 54, the position is not so clear 
as under s 53 Under that section a transfer that amounts to a 
fraudulent preference shall be deemed fraudulent and void 
as against the receiver and shall be annulled by the Court This 
section ’ * TV * 5 

VC ‘of 1883 and s 92 

of the word void" is use 

thtoug — f w v V. ,.e ». - u It has been held t 
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the meaning is voidable In re Brail, (1893) 2 QB 381 , Hahbury 
2 Ed V 2, para 495 In Mosipfwi Pellai v Raman Chettiar, 42 M 
322 It w as held that the word void’ in s 36 Provincial Insolvencj 
Act of 1907 ivhich corresponds to s 53 of the present Act means 
\ oidabIe”and the section has been amended and thew ord “voidable 
substituted for the word void ’ In s 54 however the word ‘void 
continues to be used but it has been held m HemraJ Champa Lai \ 
RamfcnsKnan Ram 38 I C 369 that the word “void” in s 37 of 
the Provincial Insolvency Act of 1907 meant “voidable,’ and in 
spite of that decision the section has remained unamended in the 
Act of 1920 It IS clear from sub-section (2) of s 54 that a transfer 
that may be deemed void under the section is not necessarily 
ab inicio, and it is void only as against the receiver which remains 
valid as between the parties to the transaction From this it appears 
to follow that such a transfer is not void ah initio but is merely void 
able and the transfer js valid until set aside and therefore the trans 
feree could not be held to be in unlawful possession and is not 
liable for mesne profits Balkrwhna v Digambardas, 31 N L R (Sup I 
178 161 IC 689 1936 AIR (N) 139 

Effect of annulment of preferences. 

After annulment (le annulment of preference) the propern 
vests in the Receiver Where an alienation by the insolvent u 
annulled under secs 36 and 37 (now secs 53 and 54), the alienee 
may prove as an unsecured creditor for bis just antecedent debts 
which existed before the fraudulent transfer but were included m 
the consideration therefor, Deti Dial v Sundar Das, 51 Ind Cjs 
720 65 PR 1919 When a payment made by the insolvent is 

avoided on the ground that it is a fraudulent preference, the 
creditor must pay back, the moneys to the official assignee or the 
receiver In Nanack v Official RcceaeT-, 143 I C 628 1933 AIR 

(S ) 85, an in^solvent made entries in his books of account to the 
effect that certain creditors were pud in full, and that they had 
received satisfaction m cash The entries were held to be fraudulent 
preferences It vv as contended by the creditors that the transactions 
were m fact hat ilas and that they had not received anything from 
the insolvents debtors and there was nothing to repay It was 
held that as the entries were made with the consent of the 
creditorv, they were bound by the statements contained therein 
and were bound to repay the nmounrs to the Receiver 
Sub see (2) , Bonafidc transferee from a preferred creditor 
The House of Lords in Butcher v Stead, L R 7 H L 839 decided 
that ‘ the words ‘purchaver, payee, or incumbrancer in good fa't” 
and for valuable consideration’ referred to creditors of the ban^- 
Tupt who were Ignorant that they were being preferred But the 
Bankrupfcy Act of 1883 alrertd the law and sub-section (2) 
pre'cnt section now confines the saving clause to persons mai-i ? 
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title in Rood filth nnd for valuable considention throuj.h or under 
1 creditor and creditor^ themselves no lonRcr come uithin the 
exception The Court his jurisdiction to innul ahenittons by the 
insolvents trinsfcrec where the transfer is merely i colouriblc 
tnnsaction and the trinsfcrec only i bttwnulnr The second trins 
fcrcc IS 1 necessary pirt> Jflqnnnntfi \ Narnm 5Z 1 C 761 
Appeal 

Under «et 75 (2) and Sch I an ippeil lies from i decision thit 
a transfer of proper^ i preference m favour of i creditor under 
section 54 Order of a District Court refusing to inniil i trinsic 
non as fraudulent preference is appealable onl> b^ leave Pnrun 
Chnnd V Rom Chnnclrn Gupta 33 PLR 65 1931 AIR (L) 651 
A creditor is entitled to file an appeal from an order pissed on an 
application by the official receiver for setting aside an alienation 

under sec 54 Naidirv Rom/i Lnl 47 All 849 23 AL] 503 88 
I C 944 1920 A 1 R (All) M9 Radfic kuhan Tiratfi Ram v Faich 
MiiKammaci 35 PLR 171 1933 AIR IL) 856 Annulment of 
a transfer or refusal to annul a transfer is not a decision of a 

a uestion falling under section 4 and as the distinction between 
ecisions under sec 4 and orders under sections 53 and 54 is clearly 
recognised in Sch I no second appeal lies against an order passed 
under sec 54 Pandu Rung \ Nand Lai 125 1C 680 1930 AIR 
(N ) 272 No second appeal lies from an order under section 54 
setting aside a transfer but a revision under proviso to sec 75 
IS competent Dmanath v Labhu Ram 33 PLR 250 1932 AIR (L) 

under secs 53 
MLJ 298 38 

54A a petition for the annulment of any transfer under 
By whom petit on 53 OT of any transfer payment obli 

for annulment may gation OT judicwl proceeding undcT scccion 
be made may be mode by the receiier or with 

the leave of the Court by any creditor uho has proved his 
debt and uho satisfies the Court that the receiier has been 
requested and has refused to make such petition 
Review 

The section has been newly added by sec 3 of the Provincial 
Insolvency (Amendment) Act XXXIX of 1926 The object of 
adding this new section is to remove the doubts created by the 
divergence of judicial opinion as to the competency of a creditor 
to move the Court to set aside an encumbrance under sec 53 or 
a fraudulent preference under see 54 

Court s duty to annul 

The language of section 53 makes It incumbent on 
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to annul every transfer of property made by an insolvent if the 
transferor IS adjudged insolvent within two years from the date of 
the transfer provided it comes to a finding that such transfer was 
not made in good faith and for valuable consideration The section 
contemplates that action undent will be taken by the receiver but 
It does not mean that even where the receiver refuses or neglects 
to act no one else can set the proceedings under this section in 
motion Daryal Singh v Kunj Lai 75 Ind Cas 995 , Pnthi Nath v 
BasheshtLOT Nath 69 Ind 403 In a list of debts filed by an insol 
vent one B was shown as a mortgagee of certain properties K who 
was one of the creditors challenged the mortgagee The Judge 
rejected his application and referred him to Civil Court It was 
held that the Judge was bound to enquire into the validity of the 
mortgage in msohency proceedings, Khusalt Ramv Bholarjnal 37 
All 252 28 Ind Cas 57 

It IS the duty of the Insolvency Court to be astute to look after 
the insolvency proceedings so as to ascertain whether anything 
can be saved for the creditors But when a receiver is appointed 
and he IS a gentleman of legal training It IS better to leave him to 
take the initiatory steps ro get voidable or fraudulent transfers 
annulled, fCuny Beharce v Madhu Sodan 50 Ind Cas 117 If no 
receiver is appointed in an insolvency case the Insolvency Court 
can Itself move under sec 53 on the matter being brought to its 
notice by a creditor, Seth Sheo Lai V Girdhan Lai, 76 Ind Cas 140 
1924 AIR (Nag ) 361 A transfer by the insolvent within two 
years of insolvency is voidable against the receiver so he is the 
proper per«on to impeach the fraudulent transfer by the insolvent 
and proceedings to annul a transfer under sec 53 of the Provincial 
Insolvency Act should be taken in the name of the receiver but 
if the receiver refuses to interfere then a creditor can proceed with 
the matter with the leave of the Court Until, however, the recei 
ver has refused or declined to act no one else can do so But if 
no Receiver is appointed, the matter is otherwise In that case 
the Insolvency Court can itself move the matter being brought 
to Its notice by any of the creditors, Banjilal Agamal v Rangalal 
Agamal 1923 A 1 R (Nag) 97 

Application for annulment. 

There must be a foundation laid for an order under sec 54 by 
a petition from the receiver as prescribed by see 54A of the Act 
It 13 open to the creditor 
no petition under sec 
cation under see 54 and 

vv 15 fullv pone info without any objection on the part of the ere 
direr, It VMS held that there wns no necessity to qinsh the proceed 
Ing ind start ifresh by a proper npplicition Panmall Jesraf v 
MaclfoJ 60 C L J 253 . 1934 A I R (Cal ) 190 Under the Pre 
slJencyTowns Insolvency Act proceedings under sec 55 miy be 
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brouKht by a notice of motion in proper form under the insolvency 
rules A notice of motion should be supported by an affidavit 
The Official Assifincc need not be telcgatcd to a separate suit, 

Umcih Chtmtlcr Sea! \ G M Fa/fcncr, 36 C W N 337 
Receiver to appt> for annulment 

When an ad interim receiver has been appointed m insolvency 
proceedings the receiver appointed after adjudication does not 
stand in the shoes of the mtenm receiver He stands on a very 
much higher footing The property of the judgment debtor vests 
in him, he holds It for the benefit of the whole body of creditors, 
and he has special rights and special duties imposed upon him 
by statute Amongst the rights conferred upon him is the right 
to make an application under sec 36 (now sec 53), and this statu 
tory right vv hich has been conferred upon him cannot betaken 
away by an order in a proceeding to which he was not a party 
An order as to the validity of a transaction to which the debtor 
and the creditors were alone impleaded as parties while the debtor’s 
estate was in the custody of the ad mtenm receiver does not operate 
as res yudicata as against the receiver appointed after adjudication 
and does not debar him from making an application under sec 36 
(now sec 53) Ramsaran Mander v Sfiita Pursnad, 58 Ind Cas 783 

The proper person to make an application for avoidance of the 
transfer is the receiver in whom the insolvent’s property has vested 
But when the application was made and prosecuted m the lower 
Court by the creditors, the receiver not having been joined as a 
party and the order proposed to be made did not in any way affect 
the position of the receiver, the appeal was heard and disposed 
of in the receiver’s absence, Lal/i Safiay v Abdul Gam, 15 C W N 
253 12 CL] 452 It was for the receiver to take action under sec 
53 and not for the Court to do so on a petition for adjudication 
by a creditor, A(?pi Reddi V Cfiinna Appi Reddi 41 ML] 606 1921 
M W N 816 14 L W 639 The proper person to move m the 

matter of getting the transfer annulled is the receiver, Zjivar Das v 
Ladha Ram 62 Ind Cas 624 It is the receiver and no one else 
who IS empowered to take action for the cancellation of the sale 
deeds under sec 53, Ram Sundar v Ram C/iant, 51 Cal 663 1924 
AIR (C ) 827 79 Ind Cas 326 It is the official receiver at whose 
instance an enquiry into the fictitious nature of the transaction 
should be made and it is the official receiver who should be the 
principal party representing the whole body of creditors Basanu 

Bai V Nanfii Mai, 89 I C 357 23 A LJ 792 (1926) A I R (A ) 29 

Section 54 confers a preferential right on the Official Receiver 
to apply for annulment of a transfer made by the insolvent with a 
view to giv e a creditor a preference over h s other creditors He i« 
entitled on behalf of the general body of creditors to challer 
the transaction although the insolvent m his own nght co 
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have done so In re Nathuram Manm, 34 Bom LR 1166 The re- 
ceiver m framing a schedule of creditors does not decide judicially 
or finally upon contested claims and his framing a schedule did 
not preclude the Court from entertaining an application by re 
ceiver to annul the transfer under sec 36 (now sec 53) Khadir 
Shah V Official Recener Tmnevelly 41 Mad 30 Where an Official 
Receiver applies to set aside a mortgage bond executed by an m 
solvent under sec 53, or in the alternative under sec 54 if the 
mortgagee is proved to be a creditor, and the mortgagee does not 
prove to be a creditor, it is competent to proceed with the appli 
cation under sec 53, Apothorai Odayar v Official Receiver, Tan/orc 
99 I C 683 

When can a creditor apply for annulment. 

The proper procedure is for a Receiver to make an application 
for the avoidance of the transfer or at least to be a party to it 
Where however the Receiver fills to move m the matter it is 
competent to a creditor to make the application Nikka Mai v 
Maruar Bank Ld 52 Ind Cas 188 There is no rule that the 
Official Receiver alone and nobody else can move the District 
Court to annul an alienation by the insolvent under secs 53 and 
54 of Act V of 1920 A cr^itor can at any time during the 
pendency of the insolvency proceedings move the Court to take 
action under secs 53 and 54, if the OffictaJ Receiver has refused 
to move in the matter on the request of the creditor HemraJ 
Champ! Lai V Ramkruhna Ram (191?) 2 Pat LJ , 101, followed 
m Appi Reddi v Appai Reddt 45 Mad 189 Where the Official 
Receiver declines to take action a creditor enn apply to the Court 
to allow him to sue m the Official Receiver s name m o^cr to re 
co\i-r the insolvent’s property or to set aside a voluntary transfer 
or to avoid a fraudulent preference for the benefit of the creditors 
and the requirements of law are satisfied by making the Official 
Receiver a parry to in application made by t creditor to take 
action under sections 53 and 54 of the Act Ananiha Narayana 
Ayyar \ Sankara Narayan Ayoar, 47 Mad 673 70 Ind Cas 395 
1924 A I R (M ) 345 The restrictions placed bj sec 54A'' on the 

powers of a creditor to move the Court to take action under sec. 
53 apply only where a receiver has been appointed, and that 
therefore where the Court is summarily administering the estate 
any creditor may move the Court for the annulment of a trans- 
fer made by the insolvent, Mt Bcchni v Sheikh Sadtqne, 9 Pat 839 
129 I C 129 1931 AIR (Pat) 14 Sec 54A docs not abrogaa 
see 53 and must be read subject to the provisions of tint 
section The words ‘voidable agaimt receiver’ in sec 53 must 
therefore in view of sec 58 be read as voidable against tht 
receiver or the Court as the case may be and n creditor Is entitled 
to move tiie Court to take action under sec 53 where a receiver 

has not been appointed Siwrnm v Almstt Nuihih^i, 1933 A I R 
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(N-^s ) 26:» \\ hcTc no rtcenet h'\5 been '\ri'omtcd t ctc Utor 

js competent to move the ln«ol\cn<.> Court to tnntil t trinsvciion 
under «ec 37 (now «ec 54) of the Act Gopj' Rio \ Htrilif 83 
Ind Ca« 246 1925 A I R (S5f,)225 

Loctis staiult of creditor to app!\ for -innulmcnt without leave 

The practice of the Calcutta Hieh Court is that an adjudication 
creditor who has proved his debt and who satisfies the Court that 
the CSfficial Assignee has refuseil to make an application for setting 
aside an alleged traudulent transfer may with the Icai'C of the Court 
himself make It R Sun/midl Muncufchani! 26 C W N 803 Where 
no (cave of the Court has been obtained the person so applying 
has no ltx.iis sumdi to make the application Rc Htmlal klcindal 
Ex parte Sm Liiab iti Dassce 40CWN 1031 

A transfer of his property effected by an insolvent is not neces 
sanly void as against all persons Where neither the Receiver 
nor the Insolvency Court challenges such a transfer a prior gratui 
tous transferee from insolvent has no locits swndi to challenge 
the transfer RamcKarun Lallv Basdeo Sflhat 102 IC 92 Where 
a Court holds that a creditor has no locus standi to present an 
application for annulling a transaction under sec 53 having viola 
tea the provisions of sec 54A the Court has no jurisdiction to give 
a decision on the application on the merits and the decision if 
given IS ulirrt vires U Tha Hlamg v Mrtbomed Isfinn 128 I C 592 
1930 A I R (R ) 332 


Secunt> for costs 

The condition precedent for granting leave to a creditor to 
proceed under secs 53 and 54 is that he must furnish sufficient 
security for costs in case of his failure to set aside the encumbran 
ces and fraudulent preferences The Official Receiver is bound 
to lake action under the Act or prefer an appeal against an order 
of the District Judge if the creditor indemnifies the Official Recei 
ver against costs m the event of failure m such proceedings Annnt/in 
Vara^iana A^jar v Sankara Narajan Ayyar 47 Mad 673 

Appeal by a creditor 

An appeal from an order refusing to annul a transfer under 
secs 53 and 54 does not he as of tight and can only be allowed 
either by leav e of the District Judge or the High Court under «ec 
75 (3) and leave to appeal from such an order should not he given 
to the creditor unless the District Judge or the High Court is 
satisfied that the Receiver had been requested and had "f 
to appeal Pumacfuind \ Ramdumder 33 Punj LR 65 
539 U931) AIR (L) 651 
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55 Subject to the feregomg provisions of this Act 

• with respect to the effect of insolvency 
Of' a*' execution and with respect to 
the avoidance of certain transfers and 
preferences nothing m this Act shall invalidate m the 
case of an insolvency — 

(a) any payment by the insolvent to any of his 

creditors , 

(b) any payment or delivery to the insolvent 

(c) any transfer by the insolvent for valuable consi 

deration , or 

(d) any contract or dealing by or with the insol 

vent for \aluable consideration 
Provided thit any such transaction takes place before 
the date of the order of adjudication and that the person 
with whom such transnction takes place has not at the 
time notice of the presentation of any insolvency petition 
by or against the debtor 

Review 

This 13 section 38 of Ace III of 1907 with the addition of the 
clause -tnd that the person with whom such transaction tildes 
place has not at the time notice of the presentation of my insol 
vency petition by or against the debtor m the proviso Thu 
section corresponds to sec 57 of the Presidency Towns Insolvency 
Act and to sec 45 of the Bankruptcy Act 1914 as amended by the 
Bankruprk.y (Amendment) Act 1926 

Retrospective effect of the section 

It IS a well settled rule of interpretation of statutes that in 
the absence of a provmon to the contrary a new law ought 
not ti be construed so as to interfere with vested rights 
Hence where a mortgage had been effected six months before 
the Act V of 1920 came Into force and according to the law 
then m force the mortgage was valid notwithstanding the fact 
that It had been made at a time avhen a petition for the 
adjudication of the mortgagor was pending for it was effected 
for saluablc considerations and was protected by the prmiso 
to sec 38 Act III of 1907 the mortgagee therefore had acquired 
a aaluable right and this right could not be lost by the siibse 
quent change in the law made by the enactment of Act V of 
1920 and rtpea! of Act III of 1907 
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Protected transactions. 

Under s 55 tlic onh tnnsictions which ire protected arc (1) 
payments h\ the msoKent to of his creditors, (2) payment or 
delivery to the insohtnt (3) transfers by the insoUcnt for valuable 
consideration (4) or contracts or dealings by or vs ith the insolvent for 
valuable consideration proutled (1) that such transactions take place 
before the date of the order of adjudication and (2) that the persons 
with whom such transactions take place have not at the time notice 
of the presentation of any insolvency petition by or against the 
debtor Lindlay, L ] has said in /n re O Shea’s Settlement Courage 
V O Shea (1895) I Ch D 325, “Contract dealing or transaction 
with the bai ’ ’ * ac by him The words 

do not pouv the bankurpt is merely 

passive " It ihng of a suit and the 

obtaining of a decree even though by consent of the judgment- 
debtor cannot be held to be a contract, dealing or transaction 
done by the judgment debtor This case was followed in Wild v 
Soiuhuood, (1897) I QBD 317, where a charging order under 
< 23 of the Partnership Act, 1890, upon a judgment debtor’s 
interest in a partnership, being a proceeding m inwtitm, was held 
not to be a ‘ transaction” protected by s 49 of the Bankurptcy Act 
So in Achuta Ramayya Gam v Oj^cial Receiver, East Godatan, 
IkR 58 M 1032 1935 MWN 716 1935 AIR (M) 817, a 
suit for specific performance of agreement to mortgage was 
filed against the insolvent the day after the presentation of 
the insolvency petition and obtained a decree, the insolvent 
withdrawing his defence, before the date of adjudication, it 
vvas held that this was not a transaction which was 
protected by s 55, and that by reason of the doctrine of 
relation back, which vested the property of the insolvent in the 
Official Receiver from the date of the presentation of the insolvency 
petition, which was antecedant to the date of the fi.ling of the 
suit and the decree, it was void as against the official receiver 
Transaction’ in s 55 means a transaction m which the insolvent 
does something and not a proceeding m which the insolvent is 
merely passive In section 55 there are two conditions which 
must be complied with before the party who relies on the protec 
tion of the section can claim the benefit of the section The 
conditions are to be found m the proviso The first condition is, 
that the transaction must take place before the date of the order 
of adjudication, and the second condition is that the person with 
whom the transaction takes place had not at the time notice of the 
presentation of an insolvency petition by or against the debtor 
Section 55 of the Act protects all transactions, unless they are in 
themselves acts of insolvency or fraudulent preferences, entered 
into With the debtor by third persons for valuable consideration 
and bona fide, namely, hona fide in the sense that the person with 

38 



594 


THE PROVINCIAL INSOLVENCY ACT {S. 55(b) 


whom such transaction takes place had not at the time notice of 
the presentation of any insolvency petition by or against the 
debtor,” B/mguan Das Co v ChutanLal, 43 All. 427 19 AL) 
240 62 Ind Cas 732 

Cl. (a) ; Payment by insolvent to creditor. 

According to s 55 (a) the payment of money by the debtor 
to his creditor between the commencement of insolvency procec 
dings and date of the order of adjudication is only protected if the 
person who received the money has no notice of the presentation 
of an insolv ency petition by or against the debtor But if the money 
IS received by the creditor with notice of the presentation of the 
insolvency petition, it is not protected and the creditor may be 
compelled to return it to the receiver By the order of adjudication 
the property of the insolvent v ests m the Court or the receiver and 
under s 28 (7) of the Provincial Insolvency Act, the order relates 
back to the date of the filing of the insolvency petition "Where 
therefore, during the pendency of an application for insolvency and 
before the order of adjudication the debtor pays to a creditor 
a certain sum in satisfaction of a debt the receipt of payment 
by the creditor is in violation of the provisions of s 55 (a) and the 
money received by him continues to belong to the estate of the 
insolvent which is vested m the receiver and the provisions of s 56 
(3) read with s 4 give jurisdiction to the Insolvency Court to 
pass an order against the creditor to refund the amount which 
appertains m the eye of the law to the estate of the insolvent 
Jmuflf Cangasa Chaurev W B Damie 31 NLPx- (Sup) 121 161 
IC 441 1936 AIR (N) 28 

Cl. (b) , Payment to insolvent. 

Even though the debt vested in the Receiver, the payment® m 
’ ' ' lout nottci 

te of tlie 
question 

of the effect of the insolvency on any execution, nor there being any 
question of the avoidance of any transfer or preference, the pay 
ments being so far as the defendants arc concerned valid, the 
defendants are discharged from the debt and cannot be made to pay 
over again to the Receiver Sec 55 is meant to protect debtors 
who have paid their debts to their creditors without kovvledge o' 
the latter’s insolvency and its benefit must be given to the debtors 
The effect of the application of sec 55 is that a debt vested m the 

Receiver may be discharged by the payment made under circums 
tances specified in that section to the insolvent OnhtTsa v B'-wi 
chand, 1923 A I R (Nag) 290 The transaction dealt with tn ^ese 
provisions are those relating solely to the insolvent’s property Thus 
money advanced to a bankrupt for that purpose of paying pressing 
creditors, and impressed With a trust for the purpose, cannot cc 
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reco\crcd from n creditor to whom it hn< been pud, Re Rogers, 
Ex pane HoI/anJ, (1891) 8 Morr 243 

Cl. (c) , Protection of honn fide transactions. 

The true interpretation of sec 55, cl fc] is tint insoKcncy itself 
will not innlidatc the transfer except m eases proiided for by the 
Act Itself but the aioidance of transfers under the pcncral law or 
under sec 53 of the Transfer of Property Act is not affected by the 
section Stcc Stcc Radhakruhna Tlrnkur \ The Official Recciier. 59 
Cal 1135 56 CLJ4-16 36C\VN 492 I39IC 323 1932 A I R 
(Cal) 642 Transaction which would be lOid under sec 54 as 
betw cen the creditor and the Rcccncr can be upheld by any person 
making title in good faith, » e , without notice or without the power 
of obtaining know ledge of any fraud or fraudulent preference on 
the part of the bankrupt, Btitcfurr v Steed, (1875) LR 7 HL 839 
In that case Lord Hatherley observed 'I think that Legislature 
intended to say that if you the debtor for the purpose of evading 
the operation of the Bankruptcy laws and in order to give fraudu 
lent preference make this payment or this charge, ft shall be wholly 
done away with except in cases where the person you have favoured 
IS wholly Ignorant of your Intention to favour him, and receives 
payment simply for valuable consideration and uithout notice of any 
intention on your part to favour one creditor above another ” 

Although the words ‘ in good faith” do not occur in the section 
(sec 45 Bankruptcy Act) they must be deemed to be inserted, 
because in all former Acts (Acts of 1849 and 1869) those words 
have been inserted and it has been since held that the omission was 
not intended to make any difference, and that the person who takes 
the conveyance of a debtor’s property cannot claim the benefit 
of the section if he had notice of anything wrong or anything that 
really put him upon enquiry. In re Slobodtnisky, Exp Moore, (1903) 
2 KB 517 A creditor who takes a transfer of the whole of the 
property of his debtor in payment of a past debt with notice that 
there are other creditors cannot be said to be acting m good faith. 
In re Jukes, (1902) 2 K B 58 A creditor who enters into a transac- 
tion with his debtor with the knowledge that the debtor had 
committed an act of bankruptcy at the time the transaction was 
entered into was not entitled to claim the benefit of the section, 
The Mercantile Bank of India v Official Assignee, 39 Mad 250 If 
money is raised by an insolvent by pledging property for the purpose 
of paying creditors, whatever may be the view of the mortgagor 
m paying the creditors, if the mortgagee acts bona fide, the transac- 
tion would be valid against the Official Receiver, Janaki Ram v The 
Official Keceiter, Coimbatore, 78 I C 16 

Cl. (d) ; Protection of contract for valuable consideration. 

Where a security on land has been given m pursuance of a bo 
fide verbal agreement to do so, the absence of a men: ' 
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agreement will not prevent effect being given to such verbal agree 
ment so as to render the secunty \ilid against the trustee althou^b 
It would be otherwise \oid as an act of bankruptcy By a parol 
agreement between a lender and D the former agreed to lend D 
£2 000 m consideration of the latter s promise to assign certan 
interests About a year later in pursuance of this agreement D 
assigned those interests to the lender and became bankrupt immedi 
ately afterwards At the time of the assignment no memorandum 
of the above agreement was in existence but it was recited in die 
assignment It was held that the assignment did not constitute a 
fraudulent preference or a fraudulent conveyance under the 
Bankruptcy Act and was valid as against the trustee in bankruptcy 
In Re Dflties (1921) 3 k B 268 In re Holland (1920) 2 Ch 360 

distinguished 

Pleading of bona fide transfer without notice 

A person who had executed a mortgage of his immovable 
property as secunty for due payment of rent due to Government 
committed default in payment thereof He was adjudged an 
insolvent and subsequent to adjudication the Government sold 
the property without nonce to the receiver who applied to have 
It set aside It was held that if the Government wished to rely 
upon the protection given by s 55 Provincial Insolvency Act to 
fcona fide transactions prior to the date of the order of adjudication 
It was the duty of the Crown to have pleaded the protection of 
that sectiori and further the burden was upon the Crown to sho' 
that at the time of the transaction in question it had no notice 
of the presentation of an insolvency petition Secretciry of Swte v 

S C Nijogi 158 I C 361 1935 AIR (R ) 273 


Onus to prove bona fides of transferee 
In Exp Schulte (9 Ch 409) and in Exp Cariw right (44 LT 883) 
It was held that the onus of proving want of notice is upon the 
person who relies upon such want of notice though the cases 
were decided under sec 95 of the Act of 1669 corresponding 
to section 45 of the Bankruptc> Act 1914 still the principle of li*"' 
remains the same as under the old Act Under the proviso to 
sec 55 a transferee under a transaction made before the ordet 
of adjudication is protected only if the tran fer is for valuable 
consideration and the transferee had no notice of the presenncioo 
of the insolvency petition In order to bring his case under the 
proviso to that section a mor^gee must show that both these 
conditions co exist but where it is found that he had notice o 
the fact that the petition of insolvency was pending at the time 
when the mortgage in his fovour was executed he cannot 
himself of the protection given by the proviso to sec 55 Hj" 
Mc/a M«1 SHb Djal V ThakarDasSud 1934 AIR (Lah)8I9 
burden is not discharged by relying on statements of the in«o*ven 
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th-ic the pn\tncnts were rrndc to htm uithout the dth' i-s ln\ in 
notice of the insolvency petition Dfiiir iniJus \ Hulii*n lanJ 

I C 628 1932 AIR (S 1 62 

Transactions before the date of the order of 
adjudication arc protected. 

The order of adjudication telitcs hack and tikes cfTtct under 
see 16 (6) [now <ec 2b C’)} lor the purpose ot bindin„ the insoK<.n' 
and his creditors from the dan. of the presentation of the pctiti 11 
of insolvency hunt takes clTcvt retrospectively only to the c' <.1 
laid down m the Act The question therefore, 1 - to vv h it t'-ti.i 
the Act permits the retrosp^ctivt operation of the order to b n 
the rights of the creditors It is a principle of interpret itioi 
a statute should hv i-onstrucd so as to give a meaning tji 
word If the date of the order of adjudication referred tc 
non 34 and 38 (now secs 51 and 55) be deemed to mem t v 
of the presentation of the petition of insolvency, sections 54 
would become redundant and out of place, for outside 
and 37 (now 53 and 54) there is no law under vvhicli a I • 
can claim the benefit of realisations or payments made, in v 
or otherwi'C before the application for adjudication was \ ' 
Achambit Lai v ChKan^a Mai 32 Ind Cas 429 A < It 1 1 
after the order of adjudication is not binding, /n the mat tr 0 I 
Jhauar, 40 Cal 78 18 Ind Crs 903 , Raghunath Das \ 

DisKhctri 42 Cal 72 (PC), 20 CLJ 555 16 Bom ! ^ 

24 Ind Cas 304 It should be noted that sec 55 cunt 
provisions of sec 16 (now 28), and by virtue of the pr 1 
sec 55 a debt vested in the Receiver may be discharged I I 
payment without notice made to the insolvent after i 
the application for being adjudged insolvent and btfui 
of adjudication Onknrsa v Bndjchand (1923) AIR (N 1 

Transfer after adjudication 

In In re Bcitlham, Exp Palmer, (1893) 10 Morr 
tended that the transaction which would hav« 1 
preference if it had been carried out before tl ^ 

of the bankruptcy was not fraudulent prefer | 

earned out after the commencemeut of the but 
relying on the transaction having had no 1 
bankruptcy Vaughan Williams, J did not 
observed lam not bound to give the be 
of the Indian Act) to any trmsaction wh 
policy of the bankruptcy law It is, in t 
fraud to make a payment contrary to the 
do not intend to give the benefit of th- ; 
such transaction ’ 



598 


THE TROVIKCIAL INSOLVENCY ACT (S 5S(d) 


Sec 55 protects anybody who before the date of the order of 
adjudication deals with the msoUent for valuable consideration 
but that protection has always been held to be unavailable to a 
transferee where the circumstances show that the transfer which 
he has taken is m itself an offence against the bankruptcy la" 
that IS to say a man cannot claim the protection of a bona 
transfer for \ alue where he is himself engaged m an act w hich is 
an act of bankruptcy Sheonaih Singh \ Kitinsht Ram 42 All 433 
Under the Bankruptcy Act and the Presidency Towns Insolvency 
Act inspire of an order of adjudication being passed against an 
insolvent providing for the vesting of his future property m the 
Official Assignee the insolvent is jree to dispose of any property 
that he might acquire after being declared insolvent and all per 
sons dealing with him bona fJe and for a consideration are dis 
charged from making further payment to the C3fficial Assignee 
provided the transaction took place before the Official Assignee 
intervened and claimed the property on behalf of the insolvent 
estate Chottc Lai v fCedar Nath 84 Ind Cas 269 

The bankrupt has nor the ordinary right of a cejfui ^»e trwt to 
intervene until the surplus has been ascertained to e^st and aH 
the creditors interests and cost have been paid He cannot trouble 
the trustee by taxing the bill of costs or interfere w ith the admmistra 
tion and management of the trustee during the bankruptcy in due 
course of the execution of his duty he can demand the surplus— a 
Tight which he can dispose by will or deed or otherwise dunng 
the pendency of his first bankruptcy even before the surplus is 
ascertained although such di«position will of course be inenectual 
unless m the event there is proved to be a surplus upon which « 
can operate Moreover his assignee cannot interfere with the 
admtniscration of hts estate by virtue of such assignment ft would 
be an assignment of contingent interest which would give no 
Tight to the assignee to intervene until it was ascertained whether 
or not there was a surplus Ram Bahudra v T V N pun/i (1924) 
air (B ) 49 A husband transferred his share m the family 
dwelling house to hxs ui/e without consideration on the llrh Nov 
1911 On the 27th February 1912 he was adjudicated insolvent 
and his wife on the l2th October 1912 transferred the property 
which had been so conveyed to her to the appellant It was 
held that even assuming that the appellant had purchased 
the property for valuable consideration and without notice 
of the adjudication of the insoUent the transfer to the appellint 
subsequent to the adjudication was void inasmuch as the transfer 
to the wife by the husband prior to his insolvency wns found to 
be fictitious or benami and the consequence was that the property 
had vested in the Official Assignee prior to the 
to the appellant In re Cobordkan Seal an insohent 20 C wN 
554 
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Realisation of Froperty 

56. (i) The Court may, at the time of the order of 
Appointment of adjudication, OF at any time afterwards, 
receiver. appoint a fcccivcr for the property 

of the insolvent and such property shall thereupon vest 
in such receiver. 

(2) Subject to such conditions as may be prescribed, 
the Court may — 

(a) require the receiver to give such security as it 
thinks fit duly to account for what he shall 
receive in respect of the property , and 

(b) by general or special order, fix the amount to be 

paid as remuneration for the services of the 
receiver out of the assets of the insolvent. 

(3) Where the Court appoints a receiver, it may 
remove the person in whose possession or custody any 
such property as aforesaid is from the possession or 
custody thereof ; 

Provided that nothing in this section shall be deemed 
to authorise the Court to remove from the possession or 
custody of property any person whom the insolvent has 
not a present right so to remove. 

(4) Where a receiver appointed under this section — 

(a) fails to submit his accounts at such periods and 
in such form as the Court directs, or 

(b) fails to pay the balance due from him thereon 

as the Court directs, or 

(c) occasions loss to the property by his wilfiil 

default or gross negligence, 

the Court may direct his property to be attached and 
sold, and may apply the proceeds to malce good any 
balance found to be due from him or any loss so occa- 
sioned by him 

(5) The provisions of this section shall apply, so far 
as may be, to interim receivers appointed under section 20 

Review. 

This IS section 18 of Act lU of 1907, and is based upon Or, X 

y 
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r 1, CPC, 1903 Tht section corresponds to sec 77 of tht 
Presidency Towns InsoKency Act ltdeals with the appointment 
of a Receiver to the estate of the insolvent for the realisation of 
his estate n/ccr the order of adjudication as opposed to the appoint 
ment of an mtenm Receiver under see 20 L>on Lord & Co ^ 
Vnbhandas Ratanchand 76 Ind Cas 380 (1924) AIR (Smd) 69 

Object of appointment of Receiver. 

In every system of law for the rcatbation and distribution ol 
a bankrupt’s property there is an official be he called an a'sisnee 
or trustee or by any other name and that official is b> force of the 
statute invested m the bankrupts property But the property hf 
takes is the property of the bankrupt exactly as it stood in hi’ 
person with all its advantages and all us burdens This is one 
of the fundamental principles of all amn^eraents for the realisation 
and distribution of a bankrupts property SheobariJn Smsh ' 
Kulsum un nissa 49 All 367 (PC) 3J CWN 853 There}’ 
a wide difference between the piosirion and powers of the Insol 
vency Court before and after adjudication Before adjudication 
the debtor continues in possession of the property and is subject 
to the provisions of the Act entitled to deal with it like any other 
owner Therefore in order to present alienations and waste the 
Insolvency Court is empowered under sec 21 (2) to orcKt 
attachment by actual senate of the whole or any part of the 
property m the possession or under the control oj the debtor,” prowsd 
the conditions laid down in the Proviso obtain But these po"®ts 
of attachment are limited to the position before adjudication and 
they are not as wide as powers of attachment conferred upon the 
Civil Court under the Civil Procedure Code After adjudication 
the position changes entirely Under sec 28 (2) the whole of the 
insolvent s property immediately vests m the Court or the receiver 
and when there is no receiver, the Court is invested with all the 
rights and is authorised to exercise all the powers conferred on 
a receiver by the Act under section 58 One of these rights is the 
right ro actual physical possession of the insolvent s property by the 
Receiver and m order to enforce that tight the Court is empowered 
under s 56 (3) to remove any person who is in possession or 
custody of the insolvent s property from such possession or custody 

subject to the Proviso of chat section Mt Jarodaoai v Firm Shnkishan 

Radhakishan 1938 N L J 3S4 1939 AIR (N ) 10 

Sub'section (1) , Order for appointment of Receiver 
on adjudication essential 

See 18 (2) {now sec 56 (1)1 contemplates on every adjudication 
of insolvency, an order by the Court appointing Receiver for the 
insolvent’s estate and without such an order the estate does not 
vest m the Official Receiver under sec 19 (now 57) Hence a 
sale of the estate by the Official Receiver without such an order 
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does not i,i'e the \ endec anv title imi Sucim nr \ Snmoo 

kcindifli 43 Mad 869 39 MLJ 438 uhich ms distinRutshed in 
Sul trt Ai^ar \ T S Rflrruisuflmi 40 MLJ 209 62 Ind Cis 346 
where a District judj,c to whom m insolvency ipplication was 
presented transferred it to the Olficiil Receiver for adjudication 
and for the administration of the estate In due course the Offi 
cial Receiver passed an order of adjudication but there was no 
order by the District Judge appomimf: the Official Receiver as Re 
ceiverinthe particular insolvency or vesting the property of the 
insolvent in him The Official Receiver however assigned some of 
the properties of the insolvent to a third person It was held that 
the order of the District Judge in effect amounted to an appoint 
ment of the Official Receiver for <ale of the propcrt> of the insol 
vent under sec 20 (e) [now sec 59(c)] and sec 23 (now sec 58) 
and that the transferee from the Receiver had a valid title In 
delivering the judgment their Lordships observed This Court 
has had an occasion before m the case of Mucfuisucimi Sam nr v 
Samoo Kandiar to regret the deficiency of the Act which docs not 
provide that immediately upon adiudication the estate shall vest 
m the Official Receiver and we note vvith regret that that omission 
has not been rectified in the Amendment Act which has be-n 
passed For Rules of appointment o/ Rcceitcr vide Rides infra 

Appointment of Receiver at any time after adjudication 

The mere fact that seven years had passed was not sufficient 
reason for refusing to appoint a Receiver Haramohim v Molinndtis 
39CLJ 433 1924 AIR (Cal ) 849 

Persons incompetent to be appointed receiver 

Ordinarily it is objectionable to appoint a pleader who re 
presents a party in the proceedings as Receiver by allowing him to 
throw up his brief in the middle of a case but there may be 
special circumstances which would justify such appointment 
Laxman Prasad V Govind Prasad 1938 A 1 R (N ) 230 

Vesting in the Receiver 

All movable and immovable property the insolvent held or 
was possessed of in his own right at the time of the admission 
of the application vests in the Receiver under section "^8 (1) 
Under the English law a person being adjudge) a bankrupt all his 
properties personal and real vest in the trustee under sec 53 of 
the Bankruptcy Act 1914 The real properties which vest in the 
trustee in bankruptcy may be properties situated m England or 
elsewhere (sec 167) The law on this point has been widened by 
the Act of 1914 for previous to it property which vested in the 
trustee was property v\uhin the dominion of His Majesty and 
before that It was property which was situated m Great Britain 
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In Prmcc VtctoT N Namjan v Kumar Bhatrabendra, 34 C W N 53 
It was held that the petitioner being adjudged in England hb 
property in India vests in the trustee m bankruptcy’ On the 
other hand the adjudication of a debtor as an insolvent under 
the provisions of the Prov mcial Insolvency Act has the effect of 
vesting his property wherever situate in British India but has not 
the effect of vesting his property outside British India, Yokohama 
Specie Bank Ltd v S Curlander 43 CL] 436 tide also The Official 
Receiierv JankiBat 114 I C 112 (1929) A I R (S ) 135 As to 
what is and what is not the property of the insolvent for the 
purposes of vesting tide Notes under sec 28 

An order of adjudication as insolvent made by a foreign 
Court does not operate in British India ii slatuu but only under 
the rule of pnvate International law Under that lavv, no adjudi 
cation order IS recognised as having the effect of vesting in the 
Receiver an^ immovables m another country With regard to 
movables, after the date of a foreign adjudication order, it must 
be recognised as effective, but subject to the condition that it 
cannot interfere with any process at the instance of a creditor 
already pending even though such process is incomplete, provided 
that at that date the insolvent’s freedom of disposal was so affected 
by the process that he could not have assigned the subject matter 
of the process to the Receiver The British cantonment m 
Secunderabad is still a part of the Niram s dominions and in re 
lation to the Courts of British India orders of the Secunderabad 
District Court are orders of a Foreign Court, Giimmidcffi AnantJ 
padmanabhaswami v The Official Receiver of Secunderabad 56 Mad 
405 (PC) 37 CWN 553 (PC) reversing Official Recener v 
Lakshminara^an 54 Mad 727 61 ML] 774 33 L W 562 1931 
M W N 444 132 1 C 297 1931 A I R (Mad ) 474 

The adjudication of a debtor as insolvent in Penang under the 
Bankruptcy Ordinance m the Straits Settlements does not vest m 
the Official Assignee of Penang vi siatuu the insolvent s immovable 
property m the Madras Presidency Aiyasuamy Chetty v Official 
Assignee, Madras 57 Mad 616 1934 MWN 81 67 ML] 59 39 
LW 541 


Vesting relates back. 

T-i cr / i. „ (6) Qf sec j5 of jjj of jpo? 

while no vesting of the property 
kes place until an order of ad 
judication is made and it Is the order of adjudication which vests 
’ ^ ’ * *' the property 

taken 

at the date of 

the presentation of the petition OT, in other words the commencement 

of the insolvency, S/ieonaA Smgh v Mimsi Rum, 42 All 433 1° 
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A L-I 449 55 I C 941 The property of the insolvent by virtue of 
the adjudication vests in the Receiver on the date of the petition, 
Titlsi Ram v Mahomed An/, 109 I C 373 (1928) A I R (L) 738 It 
should be noted that where an insolvency Court has not made an 
order vesting the property of the insolvent m the Receiver, it is not 
the Receiver but the Court in whom such property vests But when 
before an order vesting the property m the Receiver has been made, 
the Receiver purports to sell the property and the Court subse- 
quently makes an order vesting the property in the Receiver, the 
vendee’s title to the property becomes complete cither on the prin- 
ciple of ratification or under sec 43 of the T P Act, Nurasimidu v 
Basaia Sankaram, 85 Ind Cas 439 (1925) AIR (M ) 249 
Status of the Receiver appointed. 

A Receiver under the Provincial Insolvency Act is exactly m the 
same position as the trustee in bankruptcy and the whole of the 
property of the insolvent is tested m him, and he is the owner of the 
property until he is discharged He is an officer of the Court and 
does not represem either the debtor or the creditor, Amrit Lai v 
Ntiram Chandra, 30 CL J 515 The Receiver is an officer of the 
Court and the possession of the Receiver is the possession of the 
Court.Hunsestiar V Rakhal, 18 C W N 366 The Receiver is an officer 
of the Court It is not correct to say that his position is merely that 
of a representative of the insolvent The title ot the Receiver is m 
— **'“• of the insolvent There are cases in 
not merely the insolvent but also 
Sita Ram, 134 IC 1013 SOWN 
The admission of proof of a debt 
and payment of a part thereof by the Official Assignee during the 
insolvency of a debtor does not operate to extend the period of 
limitation against him as the Official Assignee is not an agent of the 
debtor within the meaning of sec 19 Explanation II of the Indian 
Limitation Act, Cummbhai AWulhusjam v Aliemedalli Lidcmanyi, 35 
Bom LR 12 143 I C 698 1933 AIR (B ) 91 The principle to be 
derived from the cases, VIZ , Kashi Prasad v Miller, I LR 7 All 752, 
C E Grey v Ha;an Lai, 30 All, 486 , Sardarmal v Aranta^al Sahha- 
pathy, 21 B 205 , The Official Assignee of MadTas v Atyii Dikshithar, 
48 ML] 530 , and Mohitosh Diitta v Rai Satis Chandra Chou dhury 
Bahadur, 35 C W N 971, appears to be that the question whether 
an Official Assignee or Receiver is a “representative" depends on 
the true character of the proceedings If his application is to stay 
an execution sale of property or to release property from an attach- 
ment on the ground that the property m question has become vested 
in him, the authorities above citra show that he is not to be regar- 
ded as acting in a representative capacity Sec 47 CPC has then 
no application, because the Official Receiver is exercising his right 
as Receiver to recover property which is vested m him and is no 
pursuing a claim as a representative of a patty to the suit in whic 
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the decree was itnde Thu Official Receiier of Kistna v The ]m/7trnl 
Bank of India ILR 58 M 403 69 MLJ 5:>8 41 M L \V 28 

1935 MWN 23 154 I C 1059 1935 A 1 R (M ) 151 The Rccei 

ver in bankruptcy m whom the property of the insolvent vests is 
in the position for all practical purposes of a trustee on behalf of 
the creditors Rama Vtlas Nidhi Ltd v Peru Naicktn ILR 59 M 770 

1936 M \V N 79 43 L \V 483 70 M L J 90 161 I C 723 1936 
AIR (M 161 

Duties and powers of the Receiver 

A Receiver is an officer of the Court and he musr comply uJth 
orders given by the Court exactly as tlwy arc given In Pant Paban 
Daw \ Dmesh Chandra 66 CL] 70 it has been laid down that 
when a properly con<titutcd Court makes an order that order must 
be complied with It becomes all the more lamentable when a 
person who IS an officer of the Court disrej,ards. the order VH? 
section 59 and notes thereunder 

No leave necessary for suits against the 
Receiver m insolvency 

There is no statutory authority lor the proposition that a person 
who IS suing a Receiver appointed under the Provincial Insolvency 
Act has to obtain the permission of the Insolvency Court In 
Amrulal v Naram Chandra 30 CL) 515 u was held the rule 
that a suit should not be instituted against a Receiver without the 
previous Sanction of the Judge having the carnage of the ptocetd 
mgs in which the Receiver had been appointed only applies to cases 
where the Receiver is appointed in an iction and does not apply 
a Receiver IS mentioned m the Provincial Insolvency Act, who u 
really what is known in the old English law as an assignee in bink 
tuptcy This view has also been followed m Sant Prasad Smsh^ 
ShewDtiiSmg 2 Patna 724 vihcre it has been held that it is not 
necessary to obtain the leave of the Court to proceed against ^ 
Receiver appointed under the provisions of the Provincial Insol 
vency Act Sulaiman J m delivering the judgment m Mt MaJmmnU 

Kimunr v E V Daiid (1924) A I R (All) 40 observed There n 

no statutory proMSion under which leave is necessary to file a suit 
against Official Receiver On the other hand whatever provision 
there is in the Act relating to the grant of such leave is confined to 
creditors A Receiver appointed under the Code of Civil Procedure 
merely holds the estate on behalf of the Court The estate dots 
noi test in him nor does he in my way represent it Leave of the 
Court w necessary m order that by impleading him the estate maY 
be bound Without leave of the Court he represents nobody 
after ieav e he represents the real beneficiary A Receiver under the 
Insolvency Act holds a different capacity altogether He is more 
tham mere officer of the Court Uuder 'ec 28(2) the insolvent » 
estate Hits m /imi He alone, md no one else represents the 
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cstntc He therefore ts the proper party to he inipleadcti tn the 
tLtion Vo lenie is rtcconlmcly ncci.ssary for suini; Iwn 

NottCc to Rccc»\cr before suit 

A Receiver appointed under the proviMons of the Pro\ incnl 
InsoKency Act is a Public Officer within the meaning of sec 2 (17) 
of the CPC and before an action can be brouRht a„ainst him 
notice mu«t be ser\ cd upon him in conformity with the require 
ments of sec 80 of the Cole ^mia Lutcsi i Dl Siliti \ GoiindDuld 
i znt Pnrashcre 22 Bom LR 937 58 Ind Ca« 411 Rum \ Offcuil 
Rcceiicr Amntstir 12 d I C 625 1930 A I R (L ) 7P8 A suit brought 
against an Official Receiver for a declaration that certun property 
m his hands could not be sold by him m the course of insolvency 
is not competent without a notice under sec 80 C P C and it is 
immaterial whether the property has been sold by the Official 
Receiver or is merely threatened to be sold B/ioguc/icind Dugudusu 
\ SccTctan of State 51 Bom 725 (PC) Didi C/iand \ kahan Sing/i 
12 Lah 260 The official dunes of a Receiver in insolvency nil within 
the purview of sec 2(17) of the CP Code and outside the Insol 
vcncy Court which appointed him he is entitled to the protection 
afforded by sec 80 C P C No suit can therefore be Instituted 
against him m respect of any act done by him in hu capacity as such 
public officer without a previous notice of the kind prescribed by sec 
80 C P. Code 

A sanction granted by the Insolvency Court to file a suit cannot 
be taken as tantamount to a notice to a Receiver within the mean 
mg of sec 80 C P Code Maliarana kimuar v E V David 77 I C 
57 1924 A 1 R (All ) 40 Where a suit is instituted without 

previous notice having been given to a Receiver and he docs not 
take the plea of want of notice but raises it at a later stage he does 
not waive his right to raise such a plea and the 'uit must be 
dismissed for want of such a notice Murardal v £ B Daiid 84 
Ind Cas 739 22 A L } 1116 

Where no notice to Receiver is necessary 

Sec 80 of the CPC would not apply to a suit against the 
Official Receiver where the suit was really a suit to establish and 
realise a charge over property and the Officnl Receiver was implen 
ded not on account of any special action taken by him m respect 
of the property concerned but merely because he was for the time 
being in charge of It SfcipptTS 6? Co Ld v Dai id 48 All 821 The 
language of sec 424 (of CPC 1882) is clear and requires no notice 
unless the suit is brought against the public officer m respect of 
an act done by him purporting to be in discharge of his dutv 
Anant/iamman V Ramasami 11 Mad 317 It cannot be said 
because the Insolvency Act does not sanction what the 
Assignee did his act cannot be regarded as purporting to be ’ 



K6 THE PRONTS'CLy, TSSOLVESCY ACT fS.56(2)(a)(t) 


fcy 1*1 hi5 oSnal capac”’ fe t'le act tH* cScc* ts one 
V 2 S o<tnrbIr donebi -n in the pe^'b~n'>nce of 
3C* wnll be dse'red 25 p 'potm" to he done bv b •n tn H 15 c£n^ 
cspaci ^ e%en tno-"n n* na* acred rula and a <vi- atn-"^ ^ ' 
OZciai A«f ^ce fo' r-es?a«s and wronz^I ^ 
poods nd] no- h- ex*.cp* afte^ dae nonce unde*" *<c SO CXu 
vrdm Asi«,-^e ^ s. \u.*t-u2 59 MU 501 /I 

I_V 339 124 LC 144 1930 ALR (Ml In the case 

2?3in'- a public o5ce- r i‘ only where the plainnS" comrj*'*, 
o* ‘one act pu'T>cr^ng to have been done bv hirn in hxs crici- 
capacm that nonce is eojo.neJ Mc^e O'ni sion to par e— "■ 
jn^e^e*: O' pTncipal could nor be an act purpo'nn® to be don' ll 
the manage' in his oScial capaatv Revan MoHan Das v Jx-~- 
Mo^an G^osfi, 33 C \i; S 517 (PC I 

Sub'Scc. (2), ch (a^. Receiver to furnish secuntv 

Although under <ec 56 (2) (a) the Court has a discrcnon P 
appoJic a Recen er unthour <ecunfT as under the Code of Cti'- 
procedure, the PniT Council m Mr Bn/ Indir ICuJtr v r 

Indar BoHadur Singa, 36 CWV 6S2 (PC) has ob^erv ed chif 
(appointment o' Receiver wirhouf <ecuncv) «HouId be done o*iT 
m the most exceptional circumstances and omis ton to nl-f 
security sv as, in that ca«e, considered a grave dereliction of du7 
on the part of the (^urc 

Receivers liability to render accounts 
The Receiver is bound to keep accounts in the manner 
dovv n by the Rules framed under «ec 79 m^ro If on an CNamuns 
non of accounts by the Receiver with respect to the Receiver* 
commission charged certain mistakes and o\ er-charges are point^ 
our, It 13 open to the Court to re-open the accounts and make 
Receiver refiand what he has taken mthout justification E _* 
Dandv The Judge, Small Couse Coun Cou-npore 1931 A LJ 67C’ 
133 I C 607 1931 A I R (AU ) 723 


Sub section (2), cl (b) , Receiver’s remuneraaon 
on equity of redemption 

If the property that vests m the Receiver is subject to a roorc^'*^ 
or encumbrances, It IS only the equity of redemption thatve<^ 
the Receiver, and by sale of the property free from encumbrnn*^ 
nirh the consent of the mortgagee or encumbrancer he pays of? the 
mortgagee or encumbrancer, he is not entitled to anj remuneranoiv 
r r »> _ . I ^,d oa to the mortgagee, SnJ'vJ* 

^ p Kmhniyi, 12 Bom 272 , Shrc’''^i 

t Re OS^cial Assignee’s Corrum^ 
Sion Jo Cal VW vv iieic any part of the msoh ent’s proper^ ^ 
subject to a mortgage the value of the •^hents nghtto 
rhar properry can onI> be his assets available for dismbucion 
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the Receucr sells t property free from the mortRige nnd rcnhscs the 
purchase mone\ the whole of it is not nssets axmlablc for distribu- 
tion but onb 'uch part as remains m his hand after payinR off the 
mortgagee He is not entitled to a percentage on the whole of the 
purchase money Gonndu \ Abdul Kadir 1923 A I R (Nag) 150, 
K M M ChetoarFirmN V Hla Bu 5R 623 1928 A I R (R)23 
106 I C 200 A Recener cannot claim his commission on the gross 
sale proceeds of the property sold by him free of a mortgage, but 
only on the balance, if any, after satisfy mg the mortgage debt, 
K P S P P L Firm \ C A P C Firm, 7 Rang 126 117 I C 582 
1929 AIR (R ) 168 , My Po Yeilc V Pouer, 1934 A I R (Rang) 112 

In any other case regulated by rules The Court is to determine 
the Receiver’s commission, Pmlcus \ E H Adlam 30 Cal 696 A 
Receu er IS entitled to a hen for the amount of his commission on 
’ ''all charges, Mahadeb v 

the Official Assignee to 
are funds in his hands 
realised and available for distribution among the creditors If at 
such time the adjudication is annulled, the right to commission 
subsists. Official Assignee v Ramalmsu, 8 Mad 79 Rule 16 of 
Chap 23 of the Manual of Circulars issued by the Bombay High 
(iourt directs that the remuneration of Receivers, other than 
Official Receivers shall be m such proportion to the amount of the 
dividends distributed as the Court may direct, provided that it does 
not exceed five per centum of the amount of dividends and there 
fore, a Court is not justified in directing payment to the Receiver at 
the rate of five per cent on the whole amount realised, B S 
Jorapur V Venicatesfi Buluant Josbi 27BomLR 1116 90 I C 656 

(1925) AIR (B ) 472 

Though in Jn re O^ial Recmcr 1930 A L J 1497 130 I C 

695 1931 AIR (All ) 94 it was held that the expression ‘gross 

assets” in the U P Government Notification No 607 VII — 247, 
dated May 20, 1925 ( subsequently No 359 VII — 277, dated 
11-3 1930) means the entire amount realised by the Official Receiver 
irrespectn e of whether the whole was distributable or not among 
the creditors in E V Daxid v Judge, Small Cause Court, Caunpore, 
1931 A LJ 670 133 I C 607 1931 A I R (All) 723, it was held 

that but for the Notification and its interpretation m In re Official 
Receu cr, supra the proper course would be to treat the equity of 
redemption alone as forming the assets of the insolvent But the 
abov e v lew « as not accepted as correct in In the matter of the 
Official Rcccuer 1932 A LJ 152 140 I C 111 1932 AIR (All) 
260, where It was held “The word ‘assets’ has been defined in 
Murray s dictionary as ‘effects* of an insolvent debtor or 'l ’ 
applicable to the payment of his debts The definition implies ' 
the interest of the mortgagee is not to be taken into . 
considering what are the assets of an insolvent debtor This 
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be so bcciuse a mortgage is the transfer of an interest m the immo\ 
able property and what has already been parted with by the 
insolvent cannot be considered to be his property available for 
distribution among his unsecured creditors The word gross 
means the whole entire and total this word qualifying assets 
does not give the latter word any extended meaning beyond this 
that the entirely of the assets have to be taken into consideration 

The proceedings following an order of adjudication are not 
invalidated simply because the order of adjudication la set aside 
on appeal A Receiver appointed under s 56 b> the Court on an 
adjudication is entitled to be paid for the work done by him 
although the adjudication order be subsequentiv «et aside Where 
the Receiver is clearly appointed under s 56 the mere fact thit 
the appointment is determined later on as a result of the adjudi 
cation order being set aside does not make the Receiver an 
admterim Receiver appointed under s 20 Where an order under 
s 56 appointing a Receiver only fixes the rate at which remunc' 
ration is to be paid to the Receiver but does not specify the source 
from which the remuneration is to proceed or the particular time 
for payment such an order must be considered m the light of 
s 56 (1) (b) read with the rules framed under s 79 (2) (a) and 
mentioned on p 52 of the )udicul Commissioner s Circular No 
16 Parc 2 and the money is to be paid out of the assets of the 
estate and is not payable until there has been either reihsation or 
distribution If the realisation or distnbuuon of the assets cannot 
take place on account of the order of adjudication having been 
sec aside m appeal and the order as it stands becomes mexecutable 
a ijiiantum merutt is all that the Receiver can claim Ordinanl> he 
13 entitled to 5 per cent of the assets realised and the money n 
payable out of the estate of the debtor Laxmanprasad v Gann I 
Prasad 177 I C 6a0 1938 N L J 40 1938 A I R (N ) 230 

Receivers remimerncion uhen he hmself conducts proceedings 
Where a legal practitioner is appointed receiver of the estate of an 
insolvent and he applies under section 54 for annulment of i 
mortgage executed by the insolvent and the receiver himself conducts 
the CISC he IS not entitled to any legal practitioner s fees for con 
ducting the case In Abdul Sattarv Onkamath 1936 ALJ 69S 
1936 AWR 5S5 163 JC 831 J936 AIR /AJJ ) 489 rhe 

Subordinate Judge directed Rs 56 4 0 legal fees be taxed as costs 
even though the receiver did not pay this snm to any legal 
practitioner The order was based on the view that the receiver 
had to discharge not only the duties of a receiv er but also those 
of a legal practitioner The High Court in appeal held we do 
not think that a legal practitioner s fees can be taxed as ordered b> 
the learned Subordinate Judge According to the rules only such 
sum can be taxed as legal practitioners fees as has been actually 
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pniJ nnJ CfrtificJ bv the Iccil pnctirioncr to whom it his been 
piiJ ’* 

Sub-section (3) ; Court's power to remo\c a person 
in possession. 

Two inferences <eem to be d^Jutible from «ec 56 (3) fnst, that 
the Court, before It nkes action under this <iib-«e\-tion in the ua^ 
of reilisition ot propern must ha\c ippointeJ a Reveuer and that 
means a Recencr in in«olxcnc^ and not a Recener ud mrerim before 
adjudication ss..oniK the power to ten\o\c the propetfs from the 
possession of an^ person is re era eJ to the Court Sec 4 read w uh 
sec 5 intends that the Court m suih matters of forcible reaJi'afion 
of property is to act with the itidicial caution of a Cuil Court. 
Under sec 4 decision of a dispute between the debtor and the 
debtor’s estate on the one hand, and the claimant asain't it on the 
other i' to be final and bin hnc and under <ev 5 the Court in 
rejnrd to the proccedincs uriJer the Ast ts to line the same powers 
and to follow the sinie procedure •'s it hi< and follows in the 
exercise of Onsnnal Ciiil jurisJu non An inquin bj the so-called 
Recener would not after idjudicuion be an enquirj of a person 
ha\inc authont> under the Act and he hi< no power to mal^e an> 
decision as is mennoned in sec^ 6s nor would a Recener in 
msoli enc> ha\ e pow er under «es. 56 to temew e property from the 
possession of anj other than the insolvent Oohrlfum Dis /tijjflt 

Xawm.941C 5C6 (1926) AIR (Puna) 291 

The Recen er can take possession ot the propertv of tho'e that 
ha\ e been declared in<oK ent and nor ot tho^e w ho ha\ e not been 
declared insolvent Snnnvasi V Asicfojli 42 Cal 225 Piifuiuoppit v 
Offcnl Kci,<iicr, Tr:»./uNo,^N 4 L 51 20 MLT 334 35 Ind 

Cas 610 32 M L.J S4 A Receiver irpointed bv the Court is not 
a jud viul officer and has no luri'livUon ro make an^ihing in the 
nature of a judicial enquirv Nilmcm-i \ Durctuh min 22C.WN 
704 47 Ind Cas 377 The power conterred b> this section is 
intended to enable the Receiver to obtain v.ontrol of the insolvent’s 
property and not ro proi ide for the determination of the question 
of title as between the insolvent and third parties McJJipoti v. 
Gandimppic, 24 ML.] IC6 191t> M W N 479 47 Ind Cas 308 
This section clcarlj applies to the case of i Receiv er applying u 
the removal of an obstruction from the possession ot the ». 

*.laimed to be the property ot themsohent It is also clear »’ 
for the purpose of determmins the n^ht of the Receiver as 
the ob tructor, to the po«<ess»on ot the property, the Court can *- 
an enq iirj under this seen an Sub-sec (3) of sec 56 is not 1 
to the case of an application b> the Receiver The w* 
the sub-section are general and there is no reason to 
the ope ' ’ ' . - -t-. __i . . _ u p 

iiini«elf 

words • aju '* 
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be so because a mortgage is the transfer of an interest m the immov- 
able property and what has already been parted uith by the 
insolvent cannot be considered to be his property available for 
distribution among his unsecured creditors The word gross’ 
means the ‘whole’, ‘entire and ‘total’, this word qualifying ‘assets’ 
does not give the latter word any extended meaning beyond this 
that the entirely of the assets have to be taken into consideration ” 

The proceedings following an order of adjudication are not 
invalidated simply because the order of adjudication is set aside 
on appeal A Receiver appointed under s 56 by the Court on an 
adjudication is entitled to be paid for the uork done by him 
although the adjudication order be subsequently set aside Where 
the Receiver is clearly appointed under s 56 the mere fact that 
the appointment is determined later on as a result of the adjudi- 
cation order being set aside, does not make the Receuer an 
flclmtcriTTi Receiver appointed under s 20 Where an order under 
s 56 appointing a Receiver only fixes the rate at which remune- 
ration IS to be paid to the Receiver but does not specify the source 
from which the remuneration is to proceed or the particular time 
for payment, such an order must be considered m the light of 
8 56 (1) (b) read with the rules framed under s 79 (2) (a) and 
mentioned on p 52 of the Judicial Commissioner’s Circular No 
16, Part 2 and the money is to be paid out of the assets of the 
estate and is not payable until there has been either realisation or 
distribution If the realisation or distribution of the assets cannot 
take place on account of the order of adjudication having been 
set aside in appeal and the order as it stands becomes inexecutable 
a qitflncum meruit is all that the Receiver can ckaim Ordinarily he 
is entitled to 5 per cent, of the assets realised and the money is 
payable out of the estate of the debtor Lnimanprasad v Gotimi 
Prasad, 177 I C 650 1938 NLJ 40 1938 A I R (N ) 230 

Recciter’s rcmimeratiori when he htmself conducts proceedings 
Where a legal practitioner is appointed receiver^of the estate of an 


Subordinate Judge directed Rs 56-4-0 legal fees, be taxed as costs 
even though the receiver did not pay this snm to any legal 
practitioner The order was based on the view that the receiver 
had to discharge not only the duties of a receiver, but also those 
of a legal practitioner. The High Court in appeal held “we do 
not think that a legal practitioner’s fees can be taxed as ordered by 
the learned Subordinate Judge According to the rules, only such 
sum can be taxed as legal practitioner’s fees as has been actually 
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pnid nnd certified b\ the IcriI pnctitioncr to whom it Ins been 
pTid ’ 

Sub section (3) ; Court’s power to rcmo\c a person 
in possession 

Two inferences seem to be deilucible from sec 56 (3) /ir5t. that 
the Court before it tikes nction under this sub section in the way 
of rcnhsTtion of propern must hme appointed a Recewer and that 
means a Receiver in insolvency and not a Receiver ad interim before 
adjudication secondly the power to remove the property from the 
possession of any person is re erved to the Court Sec 4 read with 
sec 5 Intends that the Court in such matters of forcible realisation 
of property is to act with the judicial caution of a Civil Court 
Under sec 4 decision of a dispute betw^cen the debtor and the 
debtor’s estate on the one hand and the claimant against it on the 
other is to be final and binding and under sec 5 the Court in 
regard to the proceedings under the Act ts to have the same powers 
and to follow the same procedure as it has and follows m the 
exercise of Original Civil jurisdiction An cncjuiry by the so called 
Receiver would not after adjudication be an enquiry of a person 
hav ing authority under the Act and he has no power to make any 
decision as is mentioned in sec 68 nor would a Receiver in 
insolvency have power under sec 56 to remove property from the 
possession of any other than the insolvent Gobcinlficin Das v Jagat 
Naram 94 I C 506 (1926) AIR (Patna) 291 

The Receiver can cake possession of the property of those that 
have been declared insolvent and not of those who have not been 
I — .j a I do 225 Pfllaninpfia v 

MLT 334 35 Ind 
by the Court is not 
make anything in the 

nature of a judicial enquiry Nilmony v Diirgac/iarcin 22 C W N 
704 47 Inu Cas 377 "Hie power conferred by this section is 
intended to enable the Receiv er to obtain control of the insolvent s 
property and not to provide for the determination of the question 
of title as between the insolvent and third parties Maddiftoci v 
Gamkinippu 24 ML] 106 1918 M \V N 479 47 Ind Cas 303 

This section clearly applies to the case of a Receu er applying for 
the removal of an obstruction from the possession of the property 
claimed to be the property of the insolvent It is also clear that 
for the purpose of determining the right of the Receiver as against 
the obstructor, to the possession of the property the Court can hold 
an enquiry under this section Sub sec (3) of sec 56 is not limited 
to the case of an application by the Receiver The terms of 
the sub-section are general and there is no reason to restnet 
the operation of this sub-section to the application by the Receiver 
himself That would virtually be to introduce into the section ' 
words ‘on the application of the Receiver ’ There is no , 

39 
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be so because n mortgage is the transfer of in interest in the immov 
able property ind whit his already been pitted with by the 
insolvent cannot be considered to be his property aviilible for 
distribution among his unsecured creditors The word gross’ 
means the whole entire and total’ this word qualifying assets’ 
does not give the litter word any extended meaning beyond this 
that the entirely of the assets have to be taken into consideration 

The proceedings following an order of adjudication arc not 
invalidated simply because the order of adjudication is set aside 
on appeal A Receiver appointed under s 56 by the Court on an 
adjudication is entitled to be paid for the work done by him 
although the adjudication order be subsequently set aside Where 
the Receiver is clearly appointed under s 56 the mere fact that 
the appointment is determined later on as a result of the adjudi 
cation order being set aside does not make the Receiver an 
acimtcrim Receiver appointed under s 20 Where an order under 
s 56 appointing a Receiver only fixes the rate at which remune 
ration is to be paid to the Receiver but does not specify the source 
from which the remuneration is to proceed or the particular time 
for payment such an order must be considered m the light of 
s 56 (1) (b) read with the rules framed under s 79 (2) (a) and 
mentioned on p 52 of the Judicial Commissioner s Circular No 
16 Part 2 and the money is to be paid out of the assets of the 
estate and is not payable until there has been either realisation or 
distribution If the realisation or distribution of the assets cannot 
take place on account of the order of adjudication having been 
set aside in appeal and the order as it stands becomes incxecutable 
a quantum meruit is all that the Receiver can claim Ordinarily he 
IS entitled to 5 per cent of the assets realised and the money is 
payable out of the estate of the debtor Laxmanprasad v Govind 

Prosad 177 I C 650 1938 NLj 40 1933 A 1 R (N ) 230 

Reccii-ers remuneration %vhen he himself conducts proceedings 
Where a legal practitioner is appointed receiver of the estate of an 
insolvent and he applies under section 54 for annulment of a 
mortgage executed by the insolvent and the receiver himself conducts 
the case he is not entitled to any legal practitioner s fees for con 
ducting the case In AbJid Sattar v Onfearnath, 1936 ALJ 698 
1936 AWR 585 163 1C 831 1936 AIR (All) 489, the 

Subordinate Judge directed Rs 56 4 0 legal fees be taxed as costs 
even though the receiver did not pay this snm to any legal 
practitioner The order was based on the view that the receiver 
had to discharge not only the duties of a receiver, but also those 
of a legal practitioner The High Court in appeal held ‘ we do 
not think that a legal practitioner’s fees can be taxed as ordered by 
the learned Subordinate Judge According to the rules only such 
sum can be taxed as legal practitioners fees as has been actually 
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for refusing to give to the words of sub-sec. (3) of section 56 their 
natural meaning and for restricting the scope of the sub-section, 
Ramosu'ami Checcier V. Ramosiwimi Aijanger. 45 Mad 434 42 M.LJ. 
185 : 1922 M.W.N 110 

The Court, on an objection being made by person who are no 
parties to the suit claiming the properties to be theirs and in their 
possession is bound by cluse (2) of r. 1, Or. XL , C.P C., to come 
to a * " ’ ^ * ese allegations before it can 

makt to take possession of the 

prop ‘tition cannot be disposed 

of on the ground of discrepancy between them and the contents of 
earlier petitions filed by one of the petitioners and others. It is not 
the duty of the Receiver of a property to enquire into the claims 
of title made by third parties and the Court has no power under 
the Code to delegate an enquiry on the point to the Receiver, 
Hamida Raliaman v. Jatnila Khattim, 34 C.L.J. 123. Where after 
the appomtment of a Receiver for the estate of an insolvent had 
been made bj’ District Court some of the properties n ere said in 
auction by a District MunsifTs Court in execution of a decree for 
money passed by the latter Court prior to the order of adjudication, 
It was held it was competent to the Receiver to make an application 
to the District Court for annulment of the sale and for delivery of 
possession of the properties from the purchasers under sec. 18 
13) [now sec. 56 (3)] of the Act, T/ic O^cial Receiver, Tmnevelly v 
Sanflgaralmga Mudflliar, 44 Mad 524. 

The Court dealing with the insolvency has jurisdiction to declare 
a sale m execution of a money decree by a Civil Court invalid and 
order delivery of possession of property to the Receiver and the 
Receiver is not bound to institute a suit for the purpose, fCoc/m 
Mahomed Asan Tharagon v. Sanlwiafinga Mnda/:a7-, 40 M L J. 219: 
62 Ind. Cas 495 A Court exercising powers under the Provincial 
Insolvency Act has jurisdiction to enquire w hether the property 
in possession of a third party and alleged by the Receiver to be the 
property of the insolvent is really so or not and if it finds that it is 
the property of the insolvent it can ord^r us delivery’ to the 
Receiver, Bansidfiar v. Khamgjit, 37 All. 65 , See also Mii^immad v. 
Mimsiram, 54 P.R. 1917 : 41 I.C. 802 , fCttnclan Lai v Sadi Ram, 55 
P.R. 1917 . 41 IC. 809 , Dambar Sing v Mimuan, 15 A.L.J. 877 ; 
Bajodi V. La! Miihummad, 13 N.LR. 210 , Jasrub Sahoo v. Ramanand, 
39 All. 633 . 15 A.L.J. 738. 

It should be noted that a mere assertion of a paramount title 
will not compel the Court to withhold its hands. Where a person 
who IS a stranger to the suit seeks to retain possession as against 
the Receiver it is proper for and perhaps absolutely incumbent 
upon the Court to make an order for an enquiry, because, what- 
ever may be the least expensive course, consistent with satisfactory 
enquiry, ought to be adopted in order that the Court shall not 
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by Its dominant power hold the property on which the parties to 
the suit ha\e no claim and hold it on inspite of real owners, 
if the Court can find out who the real o\%ners are, it should do 
so and in the least expensue manner In determining whether 
the Court should Tcmo\e from possession or custody of property 
under attachment, nnv person who is not a part> to the litigation 
the test to be applied IS whether the parties to the suit or some 
or one of them has a present nght so to remove him, Ron land 
Hudson V J P Morgan 13CWN 654 9CLJ 563 As soon 
as the Court finds on enquiry that the Receiver has wrongly been 
given possession and ought not fo remain in possession, the Court 
should direct him to dcliv er possession to the proper person If the 
Insolvency Court, owing to a mistaken v levv of the law does not 
pass such an order, the person aggrieved may appeal and the 
Appellate Court should pass the order and appeal should not 
be dismissed merely because the insolvent delays in asking to 
be put in possession, Nagofia v A V Ztnzarde, 1929 AIR (N ) 33S 

Proviso to sub'Sec. (3) , Restriction on Court’s power 
of removal. 

The restriction on the Court s right to disturb possession under 
the proviso to sec 18 (3) (now sec 56 (3)] has reference to cases 
where owing to the act of the insolvent the property is under a lease 
for a particular period or is under a usufructuary mortgage or 
the like, Kochu Mahomed Ajan Tharagon v SanliaTalmga supra 
When there is a dispute as to title of the insolvent sec 56 cannot 
be invoked In order that the section may be resorted to the 
insolvent must have an immediate nght to remove from possession 
Where the person in possession claims adversely to the insolvent 
or where he IS able to *hovv that the insolvent is not entitled to 
present possession, the Court has no power to proceed under 
sec 56 The power of the Court under the Provincial Insolvency 
Act, sec 56, is not higher than the power of the High Court under 
sec 58 of the Presidency Towns Insolvency Act It is open to the 
Court on a proper application being made under sec 4 of the Act 
to try the issue whether the msolv ent is entitled to the property 
or not Where an order is passed under sec 56 (3) it does not 
determine the rights of the parties though the Judge may inciden 
tally determine the title of the patties The power given by sec 4 
of the Insolvency Act is subject to the provisions of the Act one of 
which is the proviso to sec 56 (3) which is in the w ay of the 
Court removing any person from the possession of the property 
whom the Insolvent has not the present right to remove, CKitiamal 
V Ponnusuami Nicker, 1926 MWN 121 and 170 50 M LJ 180 
23 ML W 94 92 I C 573 (1926) A I R (M ) 363 As has been 
observed in Mt Jasadabai \ Firm Shrikisfum RadKakishan, 193S N L.J. 
384 1939 A I R (N ) 10, that a Court has no power under s 
summarilv to direct a third person to deliver up posscsst 
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property of u hich he is in possession if he sets up a title how e\ er 
flimsy to It The only power the Court has m such circumstances 
IS to try the issue whether the msoKent IS entitled to the property 
or not under s 4 But before that can be done a proper nppli 
cation has to be presented by the receuer when there is one 
or by some one of the creditors or other per on interested m 
presets ing the insoKem s estate as the Court authorises to act when 
there is none But the person who proceeds is cither the Court or 
the recener and not a creditor E\cn when a creditor i« authon^cd 
to act he is acting as an agent of the Court and has no right or 
title to the property Itself not e\cn a right to pos<es«ion If he 
succeeds the property passes to the Court and not to the creditor 
who conducted the proceedings In such cases if the third 
party is not present or does not object when the receiver or such 
creditor takes possession and he is therefore obliged to institute 
proceedings against the Receiver or the creditor acting for the Court 
for recovering back the possession of such property the whole 
body of creditors need not he joined in such proceedings Before 
the question of title is decided either bv ^ decree m a separate 
suit or b> an order under <ec 4 a person in possession cannot 
be dispossessed from the property which to all appearance he 
claims to he his own Duarkn Prnstil v Sunder 1933 ALJ 484 
1935 A W R 497 

Appointment of Receiver in a mortcage suit 
When in 1 mortgage suit a Receiver has been appointed of the 
mortgaged properties the appointment is not superseded b> 
subsequent proceedings in insolvency against the mo tgagor 
and such Receiver cannot be directed to surrender possession to 
the Receiver in insolvency appointed on adjudication of the mort 
gagor as an insolvent m such proceedings The right of a secured 
creditor to realise or otherw ise deal with his security is unaffected 
by an order of adjudication the equity of redemption only v estin" 
in the Receiver in insolvency Furthermore the Insolv ency Court 
has no power under the law to remove from the possession or 
custody of property any person whom the msolv ent has not the 
present right so to remove The conjoint effect of sec 28 (6) and 
sec 56 (3) IS that the Receiver appointed for the benefit of the 
mortgagee and at his instance cannot be remov cd by the InsoK ency 
Court the Rccen er berng a pereon rn possesston whom the 
vent judgment debtor in vvho<e favour an order of adjudication 
was subsequently passed by the Insolvency Court has not the 
present right to remove Nnjinfui Kumar Smha v Dth Prosann i 
Mukheriec 39 CWM 3S4 The considerations which apj h m a 
suit between the mortgagor and the mortgagee as regards the 
appointment of a receiver differ considerably from the consiJcra 
tions which arise where the interests affecte I are not of the niort 
gagor only but also of the mortgagors creditors The appointment 



S. 56(3)) OBSTRUCTION TO RECEIVER IS CONTEMPT 613 


of a reccuer in the moriRtRce’s suit will ha\e the effect of dcprivinR 
the creditors in tlie insolvency proceediORS of the benefit of the 
usufruct of mortRnRcd property although the mortgagee has not yet 
obtained a final decree in the mortgage suit Hence the appoint- 
ment of a receiver in a mortgage suit subsequent to the appoint- 
ment of receiver in insolvency is not proper Gocharan Singhci v 

Kcimbullabh, 17 P L T 671 163 I C 811 1936 AIR (P ) 357 
Obstruction to Receiver is contempt of Court. 

Any interference with a Receiver amounts to a contempt of 
Court, In Re Mead, L R 20 Eq 282, and sec 48 (6), Bankruptcy 
Act, 1914 A Receiver appointed under the provision of the 
Provincial Insolvency Act IS a Public Officer within the meaning 
of sec 2 (17) of the Civil Procedure Code, Anna Lancia De Silia 
V E V David, 1924 AIR (All ) 40 Obstructing a Receiver in 
taking possession of the property of a person against whom insol- 
vency proceedings are pending under the order of the Court is 
contempt of Court The Receiver should not be resisted and 
the person claiming that property as his by purchase may move the 
(iourt against the action of the Receiver, E D Sassoon & Co v 
Musaji isnuulji Lotia 9 Ind Cas 485 Any treasurer or other officer 
or any banker, attorney agent of the bankrupt may pay to the 
trustee all money and securities m his possession or power as such 
officer, banker or agent, which he is not entitled by law to retain 
as against the bankrupt or the trustee If he does not, he is guilty 
of contempt of Court See sec 48 (6) of the Bankruptcy Act, 
1914 When a Receiver is appointed of property and the property 
is forcibly taken possession of by any person, not only the person 
interested in the property but also the Receiver may proceed against 
such person for contempt TTiere is nothing to prevent the Recei 
ver from himself applying for a rule for contempt. Grey v Dgramohan 
28 Cal 790 

A Receiver IS an officer of the Court and the Court will there- 
fore see that he performs his functions and will protect the agent 
appointed under its orders, Dmonath \ Hogg, 2 Hay, 395 Being 
such officer his possession is simply the possession of the Court 
an to such an extent is the case that any attempt to disturb that 
possession without the leave of the Court is a contempt of Court, 
Wi'Lmson V GangadKar, 6 BLR 486 The mere appointment of a 
Rectav er operates as an injunction against tVie parties tVieir agents 
and persons claiming under them restraining them from interfering 
with the possession of the Receiver except by permission of the 
Court, MoHommed Zohuruddem v Md Nuniddm, 21 Cal 85 The 
Court will not permit anyone without its sanction and authority 
to intercept or prevent payment to the Receiv er of any property 
which he has been appointed to receive though it may not be 
actually in his hands 
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Committal b> the High Court fbr contempt 

The form in which the Court usually enforces its orders m the 
matter of Receivers IS m extreme or aggravated cases by committal 
to prison or ordinarily by ordering the party in contempt to pay 
the costs and expenses occasioned by his improper conduct The 
High Courts m Indn being supenor Courts of Record possess the 
power of enforcing obedience to their orders by attachment for 
contempt Hassanb/ioji \ Counsel 7 Bom 1 Namahoo \ Narottam 
das 7 Bom 5 The power of the High Court to imprison for 
contempt is irrespective of the Indian Codes Surendranath Banerjec 
\ Chief Justice of Bengal 10 Cal 78 (PC) Martin v LauTcnce 4 
Cal 655 The High Court however had no jurisdiction to punish 
ns an offence m a summary proceeding conduct in relation to a 
proceeding in the mofussil Courts as such jurisdiction was not 
inherited from any of the three abolished Courts — the Supreme 
Court the Sudder Dewany and the Sudder Nizamat Adalats and 
IS not vested in the High Courts by the Charter Act of 1861 or the 
Letters Patent under that Act and as such conduct is not contempt 
of the High Court and the High Courts power of supenntending 
over the mofussil Courts does not imply any power of protecting 
those Courts from improper interference Goiernor of Bengal v 
Motilal Ghosh 41 Cal 173 18CLJ 452 17 C\VN 1253 Dui/cn 

drfl Krishna V Swrcndrn Nath 32C\VN 525 

But under section 2 of the Contempt of Courts Act XII of 
1926 the High Courts have now been empowered to exercise the 
same jurisdiction powers and authority in accordance with the 
same procedure and pract ce in respect of contempts of Courts 
subordinate to them as they have and exercise m respect of con 
tempts of themselves Under clause (5) of section 2 of the said 
Act XII of 1926 High Courts have no power to take cognuance 
of a contempt alleged to have been committed in respect of a 
Court subordinate to it where such contempt is an offence punish 
able under the Indian Penal Code The punishment for contempt 
of Court IS simple impnsonment for a term which may extend 
to SLX months or with fine which may extend to two thousand 
rupees or with both But the accused may be discharged or the 
punishment remitted on apology being made to the satisfaction 
of the Court (section 2 Act XII of 1926) 

Power of District Court to commit for contempt 

In a case from Madras the District Judge sno mom and without 
any application from the parties issued notice to the defendants to 
show cause why they should not be committed and afterwards 
w ithout any application by the plaintiffs although they took part in 
the enquiry which led to the commitment made an order committing 
the defendants to prison for three months for contempt In making 
this order he purported to act as a Court of Record It was held 
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that Di<tna Court i< not i Court of Record and a< such ha* 
no inherent power to commit for contempt TTie jurisdiction 
which a District Court has to commit in ca<e of disobedience is 
conferred b> ihe Code of Cnil Procedure but the powers con- 
ferred b> Or \\Xl\ r 2 (5) are onl> csercisable when the Court 
is set in motion b\ a part^ who deems him<clt aKjtncaed Koc/iapfu 
\ Sovhi Daa 26 Mad 494 

Sub sec. (4) ; Power of the Insol\enc> Court o\cr Rccciacr. 

As to the powers of the Ci\il Courts to punish Reccncrsfor 
acts of disobedience ladt CPC Or XL r 4 Under stc 56 (4) 
of the Pro\ incial Insol\cnc> Act, V of 1920, the Insol\cnc> Court 
IS specially authorised to attach and <cl! the property of a Recener 
or interim Recener appointed under sec 20, when the> fail to 
submit their accounts at such periods and m such form as the 
Court directs or fail to pay the balance due from them “A 
Recener in bankruptcy is a trustee for the creditors and conse 
quently, if he has wnthhcld sums which properly belong to the 
creditors then his conduct can be and should be inquired into by 
the Court at am time and there is no question of limitation, Ms 
Po Veik \ Pouer, 1934 AIR (Rang) 112 When a Recener has 
been appointed he becomes an officet of the Court, and if he Is 
about to act in excess of his authoncy it is competent e\en to a 
stranger to bnng that fact to the nonce of the (^ourt which has 
inherent pow er to resnew the conduct of the Recen er and to make 
an appropnate order so that the stranger may not be preiudiced 
by an unlawful act of its own officers, Hansesuor \ Rafchal, 18 
CWN 366 The Court has power todismiss the Recener appointed 
ed by if The pow er of appointment carries w ith it the pow er of 
dnmissal, Ramclwndra v Ralchal, 17 C W N 1045 The Receiver 
IS an Officer of the Court and as soon as the Court finds that 
he has wTongly been gw en possession and ought not to remain 
in possession, the Court should direct him to delner possession 
to the proper person, Nogoba v Zinrarde, 1929 AIR (N ) 333 
Where a Recen er entered into secret agreements w ith the parties 
without the agreements being brought to the notice of the Court 
and where the effect of the agreements was to restrict and control 
hn power as Recen er, it w as held that the parties concerned in 
making the agreements w ere guilty of gross contempt of Court for 
which they were each and all liable to committal, Mnnicklal \ Surat 
fcttmari 22 Cal 648 The purchase by the Recen er in insoh ency 
of property belonging to the insoUent’s estate is irregular, and the 
Court ought not to sanction such a purchase Ram Kamal v Ba ’ 
0 / Bengal, 5 C W N 91 

Recener when liable for costs and damages. 

If the Official Assignee bnn^ an unsuccessful monon, 
careful he may ha\ e been, the order that the Court 
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generally would be that he is to pay the rc'ipondent s costs and 
he will have the right of indemnity given him by the previous 
order of the Court or he may obtain an indemnity from the 
creditor or other person m whose interest the motion is brought 
before he starts proceeding The order for cost should not be 
directed to the assets in the hands of the Official Assignee when 
the respondent is not in any way m defiult for which he may be 
partially mulcted m costs Re Surcsh Chancier Goo^tce 23 C W N 
431 Certain creditors moved the Court to direct the Receiver 
to take possession of a brick kiln which was alleged by them to 
belong to the insolvent but which really belonged to the plaintiff 
The Court made the order and the Receiver took possession 
The plaintiff filed objections which were allowed and possession 
was restored to him The creditors applied for review making 
the same allegation and prayer as before and the Court again 
passed an order m their favour m compliance with which the 
Receiver again seized the property Ultimately the order was 
set aside on appeal and possession restored to the plaintiff In a 
suit by the plaintiff against the said creditors for damages caused 
by the sei’ure the defendants raised the pica mat they were not 
legally liable for damages and the proper person to be sued was 
the Receiver It was held following Abdul Rahm \ Sital Prasad 
41 All 658 that the defendants were legally liable for the damages 
Dinda Prasad V Ram Chandra 19ALJ 277 

Remedy ot creditors when loss is occasioned by wilful 
default of Receiver 

In Punnayyah v Viranna I L R 45 M 425 it has been held that 
a person who had been impleaded as a minor defendant represen 
ted by a guardian ad Iitcm in a suit m which a decree was passed 
cx parte against him can institute i suit to set iside the decree 
on the ground of gross negligence apart from fraud or collusion 
of the guardian ad litem in not defending the suit properly on 
his behalf The decision w-’S followed m Moo'asitnmi v Tatay^a 
51 ML] 389 In that case it was observed I do not think 
that any good ground has been shown for distinguishing a case 
of gross negligence on the part of the guardian of the minor from 
that of fraud or collusion In the case of trustees there is no doubt 
that fraud or collusion on the part of a trustee would be a good 
ground for a suit on behalf of the cestjiis (]uc trust and there seems 
to be no good reason why the ncglwence of the trustee should 
not be on the same footing — Vide Lewm on Trusts I3th Edition 
page 982 where the author quotes Sir J Jekyll The forbear 
ance of the trustees in not doing what it was their olTicc to have 
done shall m no sort prejudice the c«m« qiie trust since at that 
rate It would be in the power of the mistets either by doing or 
delaying to do their duty to affect the rmht of other persons which 
can never be maintained The Receiver in bankruptcy in whom 
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the the in«oUcni vest is m the position for all pncticnl 

piirpo cs of T trustee on I chilf of the creditors uul if he nc^]i>.cntl\ 
nllows propert> to be u«urpcd by others u liich ouf.ht to nnd 
iTU^ht h-ixc been nvulibk tor pnyment to creditors nn> of the 
creditors IS at Iilcrt^ to file t suit for the recoverv of tint pro 
pert> In Kuini \ ilus \iJfu Li I v IVni \ iivkui I L R 59 M 770 
1936 MW N 79 70 ML] 90 43 L \X 483 161 IC 723 1936 
AIR (M ) 161 the sons of nn insoKent i Hindu sued for parti 
non of the tamiU property Neither of them was born or even 
conceued en tlic date sin which the property ot their father \csicd 
in the Ofhcul Rcctucr The Official Reccucr was impleaded as a 
defendant m that suit but he di 1 not appear it the hearing w ith 
the result that the sons ^ot a decree for partition w Inch was 
obsioush unsustainal le on the merits The Official Recener filed an 
application for setting aside the tt |<iTte decree but it was dismissed 
as having been filed out of time Thereupon one of the creditors 
of the insolvent filcil with the leave of the Court on behalf of 
all the creditors of the insolvent a suit for a declaration that the 
decree in the partition suit was not binding upon the creditors 
The Courts below found that the Official Receiver had been guilty 
of gross negligence but licid that nevertheless the suit was not 
maintamsable It was held by the High Court in second appeal 
that the suit was maintainable 

Sub section (5) , Interim Receiver and 
Receiver after adjudication 

There is apparently no provision under which the Court can 
make a vesting order before adjudication but the mtCTim Receiver 
has very much the same Tights and liabilities as a Receiver for sec 
be to interim Receivers Subra 
WN 216 (19'’8) AIR (M ) 

for the protection of the estate 
42 Cal 289 as opposed to the 
Receiver who is appointed after adjudication for the purpose of the 
realisation of the estate Amiita Lai \ Narmn Cbandra 30 C L J 515 
Where an ad interim Receiver has been appointed in insolvency 
proceedings the Receiver appointed after adjudication does not 
stand in <=hoes of the interim Receiver He stands on a very much 
higher footing The property of the judgment debtor vests in him 
he holds it for the benefit of the whole body of creditors and he has 
special rights conferred and duties imposed upon him by statute 
Kamsaran Man lar v Shiia Prasad 58 Ind Cas 783 There seems to 
be 0 conflict of opinion as to whether the Receiver referred to in 
section 52 contemplates an interim Receiver or a Receiver after adju 
dication In Ljon Lord & Co v Virbandas 76 I C 380 1924 AIR 

(S ) 69 It has been held that the Receiver referred to in section 52 is 
Receiver appointed under paragraph (1) of section 56 after the passing 
of order of adjudication On the contrary it has been held in S 
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Oda^farv SubTamanta Aiyar 55 Mad 316 62 MLJ 68 1932 AIR 
(M ) 95 , Mohiwsfi Dutta v Rai Sans Chondra Choudhuri Bahadur, 35 
C W N 971 , Mad/io Ram v Raj Kishan, 1932 AIR (L } 471 , 
Mahendra Kumar BatJja Saha V Dinesh Chandra Roy Choudhtiry 60 
Cal 696 37 CWN 381 57 Cl J 381 , Firm Ghanshyam Da% 
Hanuman Prasad v Jainaram Verman 1934 All L R 389 1934 
ALR (All) 444, Bjihan Singh v Gurmulch Ram, 34 PL R 41, 
Madho Ram Bud Singh v Receiver of Firm Radhalcishen & Sons, 14 Lah 
63, that section 52 contemplates a Receiver before adjudication 

Appeal. 

An order authorizing a Receiver appointed by Court to remove 
any person m possesson of property — " ' cl 

(24) of the C P C , 1882 [Or 43, r 1 nd 

Hudson V J P Morgan, 13 CWN er 

authorizing a Receiver appointed by the insolvency Court to remove 
any person in possession of any property of the insolvent passed by 
a Court subordinate to the District Court is appealable to the 

District Court under section 75 (1) and when the order is made by 
the District Court, an appeal lies to the High Court under section 
75 (3) by leave of the Distnct Court or of the High Courf 

No appeal lies from an order refusing to direct a Receiver of 
mortgaged properties appointed in a mortgage suit, to surrender 
possession to a Receiver m insolverKy of the mortgagor’s estate, 
subsequently appointed, Nnsmha Kumat Sinha v Deb Prosanna 
MMlcheryec,39CWN 384 


57. (j) The Local Government may appoint such 
Power to appoint pctsons as It thinks fit (to be called 

Official Receiver, “Official Receivers” ) to be receivers 

under this Act within such local limits as it may prescribe 
( 2 ) Where any Official Receiver has been so appointed 
for the local limits of the jurisdiction of any Court having 
jurisdiction under this Act, he shall be the receiver for 
the purpose of every order appointing a receiver or an 
interim receiver issued by any such Court, unless the 
Court for special reasons other%vise directs 


(3) Any sura payable under clause (b) of sub section 
(2) of section 56 in respect of the services of an Official 
Receiver shall be credited to such fund as the Local 
Government may direct 

(4) Every Official Receiver shall receive such remune- 
ration out of the said fund or otherwise as the Local 
Government may fix m his behalf, and no remuneration 
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ulntc\cr beyond that so fixed shall be received by the 
Official Receiver as such 

Review 

This IS «;cctJon 19 of Act III of 1907 and corresponds to see 81 
if the Presidenev Towns InsoKcncv Act 

Appointment of Official Receivers 
This section leaves the appointment of an Official Receiver 
cntirelv m the hands of the Local Government There will be 
difficulty in many cases in gcttinR suitable persons to act as 
Receivers It may be advisable m some cases and In some circums 
tancestohave Officials to act as Receivers m order that Insolvency 
matters may be thorouRhly investigated so power has been given 
to the Local Gov ernment to appioint Official Receivers — Viceregal 
Council Procecdmt;s to Act III of 1907 

Sub sec (2) , Vesting in Official Receivers 
The mere fact that a person is adjudicated insolvent does not 
Ipso /acto vest the property of the insolvent m the Official Receiver 
who may have been appointed by the Local Government under 
sec 19 (now sec 57) of the Act Before such vesting can take 
place there must be an order by the Court appointing a Receiver 
of the estate of the insolvent In the absence of such an order 
a sale by an Official Receiver does not convey a good title to the 
purchaser Vythialmga Padaichi v Ponnuswami 41 M L J 78 62 

Ind Cas 396 The insolvents estate does not vest m the Official 
Receiver under sec 18 (now sec 56) or any other provision and 
will not so vest unless an order vesting in him is passed by the 
Court Muthusuami Swamiar v Samoo fCcndiar 43 Mad 869 
1920 MWN 537 39 MLJ438 

Vesting must be by express order 
The Official Receiver does not get a right to deal with the 
properties of the insolvent without an express vesting order of the 
District Judge Where when the insolvency petition was filed by 
the insolvent in the District Court the District Judge made an 
endorsement on that petition that it was transferred to the Official 
Receiver for disposal it was held that the wording of the order 
itself does not convey the idea of any vesting at all Where the 
sales were made by a person who was not authorised to sell and 
were thus invalid it was held that it is impossible to hold that the 
limitation under sec 68 will apply as sec 68 presupposes that the 
decision is by a Receiver properly appointed Sankara Rao v 
Turlapati Ramakrisfina an (1924) AIR (M ) 461 46MLJ 184 
Status of Official Receivers 

Besides ha\ ing the same powers of Receivers the Court can 
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delegate to the Official Receiver certain posvers exercisable by the 
Court, Vide sec. 80, sii/iru The Official Assignee does not become 
a Civil Court merely becau«e he has a wide discretion m deciding 
on claims of persons alleging therosciv'es to be creditors of the 
insolvent or because persons aggrieved by hts decision can appeal 
to the Court from those decisions, BcarJsel & Co \ AbJul Gunni, 
37 Mad. 107. 

Liability of the Secretary of State for acts done by 
the Official Receiver. 


Under sec. 56 the Court may appoint any person as a Receiver 
There IS nothing m this section which indicates that the Govern- 
ment or the Court have any liability for the acts of the Receiver. On 
the contrary it is laid down m sec 56 (4) that there were a Receiver 
appointed under this section occasions loss to the property by his 
wilful default or gro'^s negligence, the Court may direct that his 
property be attached and sold and may apply the proceeds to make 
good any balance found due from him for any loss so occasioned 
by him, that 13, that a Receiver can be made personally liable for 
ins negligence as regards the property entrusted to him. It is 
obvious from the section that the liability of a Receiver as regards 
his actions towards other persons would be personal and that he 
would not involve the Court or the Government in any liability as 
regards other persons Sec. 57 states that the Local Government 
may appoint certain persons as Official Receivers and that such 
persons shall be Receivers for all cases of insolvency unless the 
Court for special reasons otherwise directs It is also provided m 
sub-section (3) &. (4) that sums payable in respect of the services 
of Official Receiver shall be credited to a fund but not beyond a 
fixed rate. In sec 59 u is provided for both classes of Receivers 
that they may by leave of the Court carry on business of the 
insolvent so far as may be necessary for the beneficial winding up 
of the same There is moreover nothing to show that the person 
in the position of an Official Receiver has any authority whatever 
to bind the State by his contracts All that he can do by making 
a contract is in the first place to render the property of the insol- 
vent liable for the performance of the corUract, if the Receiver has 
obtained the sanction of the Insolvency Court to the making of 
the contract, and if he has not obtained that sanction, then he is 
personally liable on the contract Under no circumstances there 
is any liability imposed on the Secretary ot State m Council by an 
Official Receiver making a contract. Kam bhankcr v. The Secretary 
of State far India mCmricl, 1932 A,L.]. 8« Semury of State for 
IndtatrtCounal, v CW Mai, 1936 AL] 79- 1936 AW.R.34: 
160 I.C 1025 ; 1936 A I R. (All ) 89 

Difference between a Receiver and an Official Receiver. 

An Official Receiver appoinred under sec 57 exercises such 
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judiciil or (jimsi /udicuil powers as miv Iv conferred upon him by 
Rules frnmed by the Hich Court under sec SO But in the cisc of 
an ordinary Rcccncr his duties and powers arc defined by sec. 59 
and they are cxecutne in il^eir character and not judicial, Nifinoni 

\ DurKachnrcin, 22 C N. 704 

Appointment of special Rccciscr. 

Where an appellant was adjudicated an insoKent after the 
appeal had been instituted, and a thin! party (other than the 
Official Reccner) was appointed as a Special Rectwer for the 
purpose ot conducting the appeal m the place of the insoKent, it 
was hold that the appointment was within the power of the Court 
and the appeal had not abated S 56 of the ProMncial Insolvency 
Act does not operate to prohibit the Court appointinR an aildi' 
tional Receiver for a special purpose Go|j!i C/iinu JoRayya v 
Manepaih Bapanaj-ja, (1939) 1 M L J 8S 

Sub-secs. (3) &. (4) ; Official Receiver’s remuneration. 

Where the Official Receiver, on the application of the mort' 
Ragee sold certain properties, which were subject to Tnoitgage, it 
was held that he was not entitled to charge a commission out of 
the insolvent’s estate on the full value of the properties sold, but 
only on the amount coming to the insolvent’s estate, Jn Re. 
Olficifll Assignee's Commission, 36 Cal 990 Vide also notes under 
«ec 56, sub-sec (2), cl (b), hcaaing “Receiver’s remuneration ” 

Court’s power over Official Receivers. 

A Court under the Provincial In'oKency Act has pow’er to 
review its orders and can remove for sufficient reason the Official 
Receiver already appointed by U to administer an insolvent estate, 
and appoint a Special Receiver, The Offictal Rcceiier, Tanjore v. 
Nawrayu Scistrigal, 46 Mad 405 44 ML) 251 In Rambadin Cbetty 

V Ramasuami Cfictcy, 44MLJ 284 it was observ ed “In view of 
the above ruling Rule 12 of the Madras High Courtis ultra vires 
The Court’s power to interfere with a sale held by an Official 
Receiver IS not limited to cases where there has been some mala 
^des on the part of the Receiver or the purchaser. It can also 
interfere m a case in which the action of the Receiver was irregular 
and has prejudiced rhe g'eneral interests of the creditors Reliance 
IS placed in the case of Ex parte I loyd Rc Peters, (1882) 46 L.T. 
64, where the Master of the Rolls observed “The Court would 
not interfere unless the trustee did that which was so utterly 
unreasonable and absurd that no reasonable man would so act ” 
The same objection was taken in T/iiniienfcatacbaTiar v. Tban^ia 
Ammal, 39 Mad 479, and overruled It was there observed ‘it 
(Ex parte Lloyd, Re Petm) is not an authority for the proposition 
that where proper reasons are given by Court for holding t 
action of a Receiver was irregular and has prejudiced the ge 
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interest of the creditors, it should not sec aside the order passed 
the Receiver We adopt these observations in dealm,; with the 
present case vv here the Receivers act was certainly irrecubr and 
prejudicial to the creditors in accepting a lower bid at the second 
sale ” 

58 Where no receiver is appented, the Court ‘shnil 
Power of Court if have all the rights of, nnd nn> ever- 

no receiver appointed pOW CtS Conferred On, a 

receiver under this Act 

Review. 

This is <ecnon 23 of Act III of 1907 


Vesting in Court. 

Section 28 (2) provides that ‘on the miLing of an order of 
adjudication the whole of the property of the insolvent shall ve^t 
in the Court or in a Receiver’ The altermtive m the section 
applicable to vesting m the Court is inserted to pios ide for the ca«e 
of a Receiver not being appointed at the same time as the adjudi 
cation of an insolvency and to foreclose an argument that the 
vesting IS suspended until the actual appointment of a Receiver, 
Ka'iicfcind \ dagannarh 31 CWN 741 (PC) 44 CL.I 544 
(1927) AIR (PC) 103 lOlIC 442 Where after an order of 
adjudication a Distnct Court has not made an order vesting the 
property of the insolvent in the Receiver it is not the Receiver but 
the Court in whom such property vests NiiTnsimn/« \ Basat i 
Santaram (19-5) AIR (M) 249 It is m the discretion of the 
Court either to take upon itself the administration of the insolvent*' 
property or to administer it by appointing a Receiv er And the 
Court has power to appoint a Receiver cither at the time of the 
order of adjudication or at any time afterwards Hammohaa v 
Mofiandas, 39 CL] 433 (1924) A 1 R (Cal) 849 In cases of 

summary administration under sec 74 and also in cases m which 
there are very little assets of the insolvent to he taken charge of 
nnd realised the Court ma) not appoint a Receiver as mennonei 
in sec 56 Where there i> no Receiver the propertv of the in«ol 
vent V ests m the Court, Gobmd Dus v kciram 40 All 197 

16AL.J 32 GounJa V Gopal, 9 NL.R 18 


Powers of the Court when no Receiver appointed 
Where no Receiv er is appointed the property of the msolv ent 
vests in the Court and the (5ourt may exercise all the powers of a 
Receiv er, eg it can itself scue u i 

to the tnsolv ent and can release t 
by a stranger that they belonged 
W'hcre there is no Receiv er, the 

ment of a transfer under sec 53 at the instance of n creditor 
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Bansilal\ Ransalal. 71 IC 418 (1923) AIR (N ) 97 See 54A 
docs not abrogate see 5S and must be read subject to the proMsions 
of the section The words “voidable against the rcceucr” m see. 53 
must, therefore, m view of see 58, be read as voidable against the 
receiver or the Court as the case maybe and a creditor is entitled 
to move the Court to take action under see 53 where a receiver 
has not been appointed Siwmm \ Miisstt Ncit/iibiii, 1933 A 1 R (Nag) 
365 When the insolvent’s estate is vested in the Court it can sell 
the estate through an agent appointed by it and such sale by the 
agent w ill be v alid w hen subsequently ratified by the Court, Sanfcnm 
narcin Pillfli V Rayamani 47 Mad 462 46 MLj 413 83 I C 196 
(1924) AIR (M ) 550 Where a Court acts under sec 23 (now sec 
58), It exercises the function of a Court and does not act in the 
character of a Receiver Where a Court acting under the ptov isions 
of the Provincial Insolvency Act, re sells the property of an insol- 
vent owing to the failure of the auction purchaser to complete the 
deposit of the purchase money and at the re sale the price realised 
falls short of the price for which it was originally knocked down, 
the Court has power to call on the defaulting auction purchaser to 
pay the amount of the difference and to recover such amount under 
Or XXI, r 71 C P C . Manak CW v ibiahim, 17NLR 49 62 
Ind Cas 307 

59. Subject to the provisions of this Act, the receiver 
Dutie* *nd power shall, With all Convenient Speed, realise 
of receiver ^hc property of thc debtor and distri- 

bute dividends among the creditors entitled thereto, and 
for that purpose may — 

(,a) sell all or any part of the property of the 
insolvent , 

(b) give receipts for any money received by him , 

and may, be leave of the Court, do all or 
any of the following things, namely — 

(c) carry on the business of the insolvent so far 

as may be necessary for the beneficial win- 
ding up of the same , 

(.d) institute defend or continue any suit or other 
legal proceedings relating to the property of 
the insolvent , 

(e) employ a pleader or other agent to take any 

proceedings or do any business which may 
be sanctioned by the Court , 

(f) accept as the consideration for the sale of • 
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property of the insol\cnt a sum of money 
pavahle at a future time subject to such 
stipulations as to security and othcruise as 
the Court thinks fit , 

(4) mortgage or pledge any part of the property 
of the insolvent for the purpose of raising 
money for the payment of his debts , 

(/i) refer any dispute to arbitration, and compro- 
mise all debts, claims and liabilities, on such 
terms as may be agreed upon , and 
(1) divide in its existing form amongst the credi- 
tors, according to its estimated value, any 
property which, from its peculiar nature or 
other special circumstances, cannot readily 
or advantageously be sold 
Review, 

This IS section 20 of Act III of 1907. and is based upon «cc 68 
of the Presidency Towns Insolvency Act (111 of 1909) and sections 55 
and 56 of the Bankruptcy Act 1914, as amended bv the Bankruptcy 
(Amendment) Act, 1926 The Provincial Insolvency Act, V of 
1920 expresdy enumerates certain matters in regard to which rhe 
Receiver can act of his own authority, and certain other matters of 
which he cannot dispose without the sanction of the Court A 
Receiver may, of his own authority, do any of the following (1) 
sell all or any part of the insolv-nt's property , (ii> give receipts for 
money Under section 55 of the Bankruptcy Act, 1914 he may 
also of his own authority , fiid m any other bankruptcy prove for 
and draw a dividend in respect of any debt due to Ins bankrupt , 
(n) exercise any powers vested in him, and execute any instrument 
necessary for carrying into effect of the provisions of the Act , (^) 
deal with any property to which the bankrupt is beneficially entitled 
as tenants in tail in the ‘ame manner as the bankrupt mic*hc have 
dealt with it 

His power to do these things is subject nevertheless to the 
general provisions of the Act and, in patti^lar to the general provi 
sions subjecting him to the control of the Court 
Duties of the Receiver 

The duties of the Receiver relate not only to the administrition 
of the estate of the debtor but also to the conduct of the debtor 
• 1 ’ J ‘t,.. jgbtor his duty IS to mvestigare It and 

there IS reason to believe that he has 

the Insolvency Act or any act of bad 
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faith uhich would justify the Court in rcfustnc or qualifvinR an 
order of discharRC As to the debtors estate it is his plain duty to 
take control of all the property of the insolvent for tnc purpose of 
realisation and distnbution amongst the creditors and in general to 
obtain all information from the bankrupt about his affairs As soon 
as possible he must take over all books deeds documents and all 
other property of the bankrupt capable of manual delivery for the 
purpose of acquiring and retaining possession of the insolvents 
propertv and for the purpose of realising it It is the primary duty 
of the trustee to administer the bankrupt s affairs in such a way as 
to realise the maximum possible sum for the unsecured creditors 
To this end he must as far as possible get in all the assets of the 
bankrupt and it is generalU his dutv to set aside transactions that 
are not binding upon him It is also his duty to resist claims upon 
the bankrupt s estate to which there is any answer — Rmguood 
Powers of the Receiver are not judicial 
The Official Assignee does not become a Civil Court merely 
because he has a wide discretion m deciding on claims of persons 
alleging themselves to be creditors of the insolvent or because per 
sons aggrieved by hts orders have a right of appeal to the Court W 
A Beardsel & Co v Nilagiu 11 MLT 391 A Receiver is not 
a judicial officer and has no jurisdiction to make anything m 
the nature of a judicial enquiry A glance at the list of the duties 
and powers of a Receiver given m sec 59 will show that judicial 
functions are wholly foreign to his position m relation to the msol 
vents estate The duties and powers of a Receiver as defined m the 
section are executive in their character and not judicial Nilmont v 
Di.rgo Charan 22 C \V N 704 

In Sant Prasad Singfi v Sheo Dut Singh 2 Pat 704 Musst Anup 
koer on behalf of her minor sons filed a petition claiming that 
three fourths of the property should be exonerated from the 
liability The District Judge thereupon called upon the Receiver 
to report on the objections filed by Musst Anup Koer The 
Receiver took evidence and came to the conclusion that her conten 
tion was right The District Judge without considering the matter 
at all accepted the report of the Receiver exonerated the share of 
the minor children from sale It was held that it is always 
desirable that a contention of this nature should be decided by the 
Court and not by an officer that may be appointed by the Court 
The question raised on behalf of the minors was a question of 
paramount title and therefore a question raising a very important 
matter between the insolvent and the general body of creditors It 
was necessary that the District Judge should have himself disposed 
of the matter The power conferred by this section is intended 
to enable the Receiver to obtain control of the insolvent s property 
and not to provide for the determination of the question of th 
title as between the insolvent and third parties Maddipoti v Can 

40 
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rappu, 24 ML] 1C6 1918 MWN 479 47 Ind Cn> 303 The 
Recener can take po^ses'ion of the property of tho<e that ha\ e 
been declared in'^ohent and not of tho e who have not been 
declared insolvent Soiiviisi \ Asmosh 42 Cal 225, Ptikiniapfu v 
Re>.eu er TnclimopoK 4LW 3l 20hlL.T 334 35 Ind Ca« 
610 32 ML.] 84 The Receiver ha> power to transfer, conveyance 
and sale subject to the nature of the property 

Powers of the Receiver exercisable without leave of Court s 
Clause (a); Power to sell 

This clause is ba«ed on «ec 5o (1) of the Bankruptcy Act, 1914 
which runs as follows Subject to the prov isions of this Act, the 
trustee may do all or any of the following thinf* • — (2) Sell all or 
any part of the property of the binkrupt (mcludins; the good will 
of the business if any, and the book debts due or growing due to 
the bankrupt), by public auction or private contract, with power 
to transfer the whole thereof to any person or company, or to 
cell the same in parcels ‘ Under the Presidency Towns Insolvency 
Act the only two powers that the OfBcnl A««icnec has got in acting 
of his own motion are(l) to<e\\ the property and (2) to give receipts, 
the other powers that were conferred upon him by sec 68 require 
the sanction of the Court C Gro ' Lanioncl \Vflff.cT 6^ Co , 17 
C WN 578 The Officnl Receiver has full power to deal with the 
property that IS vested in him m his ofhcnl capacity though his 
acts are subject to the control of the Imolvency Court Shalar Khan 
\ Samuikh Sing/i 33 P LR 332 1932 ^ I R (L ) 320 The question 
of selling the property of the in<olvent is within the discretion of 
the Receiver, Armon SarJ-ir v Smkfum Jt Stouk Co Ltd 18CLJ 

564 

The Official Assignee has full power to sell the property and 

effects of the in«olv ent and it I' his duty to ■'ell the •same vv ith all 

convenient speed W^oomuilla 6? Co v N C MocLol 30 Bom 515 
8 Bom L R 470 The purcha<er of property belonginc to the 
insolvent cannot impugn the “ale on the ground that the Receiver 
who sold the property entered into nn amngement with the 
purchaser for deferred payment of the purchase money without 
leave of the Court Sfiu Wa \ Sidfitun, 15 Ind Cas 36S Whether 
the occupancy holdings are saleable or not vvathour the consent of 
the raiyut was concluded bv the decision of a Special Bench in the 
ca“e of CWm Binodc \ Sheikh Aft Baksh, 24 C W N SIS(FB), 
m which It was held that apart from custom or local usage the 
transfer for V alue of an occupancy holding m whole or m part, is 
operative against the raiyat whether it i> made voluntanly or in- 
voluntarily, but such transfer i» not effective against his landlord 
without his consent But under sec 26B of the Bengal Tenancy 
Act IV of 1928 such transfers have now become effective against 
the landlord even though made without his consent ‘ In a sale 
held by the Official Receiver of the insolvents property the 
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purchise by the Receiver of the in<ol\cnt< property is irrcRuhr 
ind the purchn«c is Inble to be set aside Knm Nnm i( v Canic of 
Benjjfll 3 C \V N 91 In Nilfcantfid N(iw> in Tcitiiri \ Dchtntirrt Nflf/i 
Rav 15 P 363 17 PLT 39 161 IC 167 1936 A I R (P) 115 
It was heH th^t the Provincial Insolvency Act docs not empower 
a receiver to sell anythin}, more than the property of the insolvent 
which \ ests in the receiv er b^ reason of the insolvency The power 
of a Hindu father to sell the joint fimily property includinc the 
interest of the son is not property of the insolvent which b> 
reason of s 28 of the Act vests m the receiver and which by reason 
of s 59 he IS empowered to <ell for distribucinR among creditors 
The receiver IS not therefore empowered to sell the joint family 
property including the interest of the son which does not vest in 
him by reason of the adjudication But in the Full Bench case 
of Bishu a Natfi Srto V O/^cuiI Rccciicr 16 Pat 60 18 PLT 1 167 

IC 765 1937 AIR (P) I8oFB it has been held that where a 
Hindu father is adjudicated insolvent the interest of his son or sons 
in the joint family property docs not vest m the Court or the 
Receiver but the Court or the Receiver has power to sell the 
joint famih property including the interest of the minor son or 
sons of the insolvent for the payment of his antecedent debts not 
meuTted for immoral ot illegal purposes To the same effect u the 
judgment of their Lordships of the judicial Committee m Sat 
Noram v Sri Krishna Das 63 I A 384 17 L 644 40 C W N 1382 
64CLJ 80 38 Bom LR 1129 1936 0 \VN 681 17 Pat LT 
717 71MLJ812 164IC 6 1936 A I R {P C ) 277 where It has 
been held that an order of adjudication of the father of a jojnt 
Hindu family as insolvent does not no doubt vest m the Official 
Ass gnee the son s interest m the family property But under s 52 
(1) lb) of the Presidency Towns Insolvency Act the capacity to 
exercise the insolvent s power to sell the joint family properties for 
his antecedent debts so far as they have not been incurred for 
immoral or illegal purposes vests m the Official Assignee Accord 
ingly m a suit by the sons for partition of the joint family properties 
they will not be entitled to a decree m respect of the properties 
already sold by the Official Assignee 

Sales by the Receiver not gov erned by C P C 
Sales by the Court are cases in which the Court makes a title to 
the purchaser and the Court corvfirms the sale and issues a sale 
certificate The second class is where a Court authori es a trustee 
Receiver or other person holding property to sell the property and 
the sale is made out of Court The Court while authori ing or 
directing the sale does not make any title to the purchaser and in 
such a sale the Court does not grant a sale certificate nor does it 
confirm the sale G H C An/f v Fmima Begum 16 C W N 39'4 
The Insolvency Court does not provide that sales by a Rcc 
insolvency shall be conducted by him in accordance ’ 
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provisions of Order XXI of the Code of Civil Procedure Chctlfi Lai 
V Lachman Prasad 39 All 267 , Guntapalh \ MflrLipflti 41 Mad 
440 42 I C 525 , Riim Chand v Shah Mohm Shah II L L J 69S 
U9IC 42? 1927 AIR (L) 622 Sales by a receiver in whom 

the property of the insolvent IS vested are really sales by the owner 

and may be held either by auction or by private treaty fcatarudchn ' 
Ram Krishna, 24 CW N 1072 A sale by the Receiver is not a 
transfer by operation of law or in execution of a detree and there 
fore does not attract the adv antages or infirmities attending Court 
sales, Basaia Sankaram v Anjaneylu 50 Mad 135 (F B ) 

A sale by a Receiver not being a Court sale an application under 
Or 21 r 90, CPC does not he to set aside the sale Aionashi % 
Muthufaruppan 34 M L J 319 1918 M W N 345 7 L W 406 

44 I C 885 The provisions of the C P Code do not applv to sales 
of an insolvent’s property by the Receiver under sec 59 of the 
Provincial Insolvency Act Mulchand v Miiranial 36 All 8 H 
AL] 979 21 Ind Cas 762, Hutami v Md Zamir Abed 74 Ind 
Cas 802 Tl\e rules laid down m the Code of Civil Procedure 
regulating sales are not applicable to sales by the Olficnl Receiver 
in insolvency proceedings Therefore a sale by the Official Receiver 
IS not invalid simply because it was held by the said officer in his 
office and not at the spot, Skakar Khan v Sarmukh Singh 33 P L R 
332 1932 AIR (L ) 320 Fraudulent misrepresentation by one of 
' . J f , - J gale pnnciple of 

CoMnJan v P L V V 
1926) AIR (M ) lOSO 

lake a good title unless 
only as they have pot 
Poljambi 11 Ves M3 
The sale of the property an insolvent by the receiver is not a sale 
m execution of an order of the Court within the meaning of s 3 
sub s (5) (a), Punjab Pre emption Act of 1913 and is therefore 
subject to the right of pre cmption Gurfeaksh Singh \ iardar Singh 
1935 AIR (L) 268 A sale by an Official Receiver of the property 
Vlf an insolvent is not a sale in execution of an order of a Ci\ d 
Court and therefore the provisions of law contained in sub s (1) 
of s 4 of the Punjab Debtor’s Protection Act are not applic'ible 
The “Court though it includes an Insolvency Court does not 
include a Receiver in Insolvency Lai Khan v Official Recent-'''^ 

^crozepore I L R 18 L 721 1937 AIR (L.) 446 

Objections to sale held by the Receiver 

Where the mortgaged property of the insolvent is sold by the 
official receiver without reference to the rights of the mortgagee the 
mortgagee may or may not have a r«ht to protest against the sale , 
but this does not give the insolvent a nght to protest against the 
sale , Asa Nand v Jugal Ktshore, 1933 AIR (Lah) 1008 There i* 
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no provision m the Insolvent Act which requires or empovvers 
the Official Receiver to attach the property as a necessary prehmimry 
to sale as in the execution of decrees under the Code of Civil 
Procedure The Official Receiver ma> sell the insolvent s property 
as an> other pm ate individual having disposing power over certain 
property vested m him can sell He may advertise for sale of the 
property m an> manner he likes and can sell it to the highest bidder 
Tlie sale is not in any sense in continuation of attachment It is 
a distinct act of the receiver which can be objected to by the Insol 
vent before the Insolvencv Court by an application under sec 6S 
Sardurv Nann Chandra 1937 A LJ 129 167 I C 940 1937 A I R 
(All ) 226 

Sa'e b> Receiver is subject to equities 
The Receiver is appointed by the Court but the power of sale is 
conferred upon him by statute and not by the Court The Act does 
not make the sale of the property of an insolvent by the Receiver 
a sale m execution of an order of the Court Their Lordships of 
the Prn 7 Council ha\ c held m Sheobaran Smgh v JCidsiim im N«a 
49 All 367 that the official assignee took the property of the bank 
rupt exactly as It stood when in possession of the insolvent with 
all Its advantages and burdens and their Lordships held that a sale 
by an official assignee was not a sale by Court In Gtirbalduh Singh 
V Siirdar Singh 16 L 173 a full Bench of the Lahore High Court 
has held that the the act of an Official Receiver in selling the pro 
perry of an insolvent is not an act m execution of the order of a 
Court and is therefore subject to to the nght of pre emption 

Courts power to interfere with sales by the Receiver 
The Court has no jurisdiction to set aside a sale held or made by 
the Receiver in the absence of proof of fraud or collusion or material 
irregularity m conducting the sale or misconduct m his part causing 
injury to the estate The sale may of course be set aside if the 
receiver acts beyond his authority or in excess of the powers con 
ferred upon him Within a month after the sale of their property 
by the Receiver appointed under the Provincial Insolvency Act V 
of 1920 insolvents tendered money to pay their creditors in full and 
a certain sum being 5 per cent on the purchase money to be paid 
to the purchaser as a compensation for the cancellation of the sale 
a'^d further prayed for the annulment of the order ot adjudication 
It was held that a Receivers sale was not a ptoceeding under the 
Act w hich ' sales by the Receiv er 

in bankrup ‘t XXI CPC Maung 

Tfia v Po I 8 A I R (R ) 60 The 

Court s pow er to interfere with a sale held by an Official Receiv er 
IS not limited to cases where there has been some mala fides on t 
part of the Receiv er or the purchaser It can also interfere in 
in which the action of the Receiver was irregular and has pre 
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the general interest of the creditors, Rambadia Chetty \ Ramastiflmi 
Chetty.44 ML] 284 

Court’s power to deliver possession. 

Section 5, sitfJTa rmhes provision inter iifin for effect being gncn 
to the orders and decrees made by the Insoli enc^ Court In Rama 
swarm Cfiettiar Ramasuami Aiyangcr, 45 Mad 434, a question arose 
as to whether a purchaser from the Receiver has the right to apply 
to the Court for being put in possession of the property purchased 
by him The District Judge disallowed the application on the 
ground that the Court cannot issue a delivery warrant on the apph 
cation of a stranger to the proceedings It was held that the execu 
tion of any order made by the Court will be regulated by the term« 
of sections For instance, if an order for a warrant of possession 
IS made m favour of the Receiver or of a purchaser from him the 
method of executing the warrant under section 5 uWi be the same 
as that prescribed for the executing of a warrant issued by the Court 
m the exercise of original end jurisdiction The purchaser can, 
therefore, under the provisions of the Provincial Insolvency Act, 
1920, apply to the Insolvency Court for a warrant of possession 


Clause (b) ; Receiver’s power to give receipts for money. 

1 r. ' . which runs as 

tn, which receipt* 
money from 'll! 


Power of the Receiver exercisable with leave of Court. 
“As Rankin, J, pointed out in a case referred to m 
Laduram Narhmidl v Nandafal fCanm, 47 Cal 555 31 CL1 150 
55 I C 747, the Official Receiver is the person in w horn is vested 
the property of the bankrupt, by law the provisions regarding leave 
of the Court as under the English Act arc administrative crovisions 
only. Lee v Sangsier, (1857) 2 CB (n s ) 1 . Leem.Jv Murray. 
(1879) 13 Ch D 123 and In re Branson Ex pane Trustee (1914) 2 
K B 701 The same principle is applicable to liquidators of compa- 
nies, Cycle Makers' Co operaute Supply Co v Smns, (1903) 1 K B 477 
The provisions of sec 179 of the Companies Act, are similar to 
those of sec. 151 of the English Act and to sec 59 of the Provnncial 
Insolvency Act, and it has been held in Cycle Makers' Co operatiie 
Supply Co v Smns, supra that a liquidator may for his own protec- 
tion take the sanction of the Court but when he took the nsk, the 
compromise was binding until set aside by the Court, 'K»P 

Ram V Fatal Dm, IL 237, where it was held by Shacli Lai, j', that 

leave is a ‘domestic’ matter and tbit a Court in dealing ujth the 
suit IS not affected by it,” Lalchand Gobindram y Teibhandas 
Jagannath, (1929) AIR (S ) 41 

Under section 56 of the Bankruptcy Act, the trustee may, with 
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the permission of the Committee of Inspection, do all or any of the 
followinc thmes : (1) Carr^ on the business of the bankrupt, <o far as 
may be ncce<sir\’ for the bcncficnl w indini: up of the same ; (2) brine, 
institute or defend an> action or other leeal proccedine relatme to 
the property- of the bankrupt , (3)cmplo> a solicitor or other agent 
to take any proceedings or do any business which ma^ be sanc- 
tioned by the Committee of Inspection . (4) accept as the considera- 
tion for the sale of any property of the bankrupt a sum of money 
payable at a future time, subject to such stipulation as to security 
and otherwise as the Committee thinks fit . (5) mortgage or pledge 
any part of the property of the bankrupt for the purpose of raising 
the money for the payment of his debts , (6) refer any dispute to 
arbitration, compromise any debts, claims and liabilities, v\ hethcr 
present or future, certain or contingent, liquidated or unliquidated, 
subsisting or supposed to subsist between the bankrupt and any 
person who may base incurred any liability to the bankrupt, on the 
receipt of such sums payable at such times and generally on such 
terms as may be agreed upon , (7) make such compromise or other 
arrangements as may be thought expedient with creditors, or per- 
sons claiming to be creditors, in respect of any debts provable under 
the bankruptcy , (8) make such compromise or other arrangements 
as may be thought expedient with respect to any claim arising out 
of or incidental to the property of the bankrupt, made or capable 
of being made on the trustee by any person or by the trustee on 
any person , (9) divide in its existing form amongst the creditors, 
according to its estimated value, any property which from its pecu- 
liar nature or other special circumstances cannot be readily or 
advantageously sold 

The permission given for the purposes of this section shall not 
be a general permission to do all or any of the abovementioned 
things, but shall only be a permission to do the particular things 
for which permission is sought in the specified case or cases It is 
the duty of the Receiver to obey strictly the directions of h's 
appointment and not to act on hts own responsibility, and then 
come in Court to sanction what he has done, Trenchard v Same, 
(1918) LR 1 Ch. D 423 In all matters of importance the Receiver 
should apply for and obtain the direction of the Court, Balaji v. 
Ramchnndra, 19 Bom 660 It is quite obvious that the only two 
powers that the Official Assignee has got in acting of his own 
U) to seW the ptoptny a.nd (2\ to receipts, the 
other powers that were conferred upon him by sec 63 (Presidency 
Towns InsoK’ency Act) require the sanction of the Court It is to 
be noticed that the sanction contemplated by sec 57 of the Bank- 
ruptcy Act (I8S3) IS not general sanction but only a permission to 
do a thing or things, C Grey v Lamond Walker 6? Co , 17 C.W.N 578. 

Clause (c) ; Receiver’s power to carry on the business. 

Ordinarily the business of the insolv’cnt might be earned 
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the Receiver, not uith a view to profit, but only m so far as may be 
necessary for the beneficial windinR up of the same Exp Emmcinitd, 
(1881) 17 Ch D 35 The principle is well settled that the Courts 
are generally averse to assuming the management of a business, 
except as incidental to the object of the proceedings ind for the 
purpose of closing it up and dividing the assets, In re Manchester 
S' Md/ord Ry Co , (1880) 14 Ch D 645 What the priest did for 
be described IS business ujthm 
59 (c)] and the exercise of his 
ailed a trade under sec 40 (now 
21 Ind Cas 909 The Official 
Assignee M as not entitled to carry on the business of theinsohent 
for beneficial winding up without sanction of Court, C Grey \ 
Lamond Walker 6? Co . I? C \V N 578 

Clause (d) ; Receiver’s power to institute suits 
relating to “property of the insolvent “ 

The Court m the exercise of us insolvency jurisdiction has no 
summary powers of reilistng debts due to the insolvent The powers 
of the Court for this purpose are the same as those of the Receiver 
(sec 23, non 58) and the pouers of the Recen er are defined m sec 
20 (now 59) The power to order an alleged debtor of the insolvent 
to deposit the amount of the debt in Court or to pay up is not one 
of those povv ers The Court has no power to enquire into and 
judicially determine the existence of the amount of the debt It is 
m this lespect merely managing the estate of the insolvent It has 
power to enquire into claims against the estate not into claims by 
or on behalf of the estate Gotinda v Gopaf 9 N L R I82 

The Tight to claim damages for injury to the bankrupt’s credit 
and reputation does not pass to the trustee in bankruptcy but 
’ ' mpetent to maintain an action 

V United Counties Bank Ld , 

' Drake, 2 H L C 579, Earle, J 
oDserveu , me iig a ui jujuu uulj not pass where the dimages are 
to be estimated by immediate reference to pain felt by the bankrupt 
in respect of his body, mind or character, and without immediate 
reference to his rights of property Thus it has been laid down 
that the assignees cannot sue for breach of promise of marriage, 
for criminal conversion, seduction defamation battery, injury to the 
person by negligence, as by not carrying safely, not curing, not saving 
from imprisonment by process of law ’* A right of action in respect 
of a tort or a breach of contract resulting m injuries wholly to the 
estate of the bankrupt passes to the trustee for his credirors Santon 
v Collier, 23 L 3 Q B 116 The right of action for a breach of con 
tract resulting to the personal labour of the bankrupt will vest in 
the trustee if there was such a breach as to vest a right of action in 
the bankrupt before bankruptcy, Beehham v Drake, supra 
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* '■ ’ ■ ■ ’ iJcby the Court the IJcccucr alone 

• W SpJCTS, 3 Bom 437- It is funda- 

■ . ■ iplcs of insolvency to hold that an 

order is competent to file a suit m 
his own name That is cleat from sec 28 and 59 of the Act. A 
suit by an insoK ent durinR the pendency of the insoK ency is not 
maintainable Balkrishrui \ Calciittn Sonp Works 40 Bom L R. 956 

A person who is an undischarged insolvent is not competent to 
file a suit between the date of his petition for discharge and the 
date of the order of discharge, S«bbdT<t>fi Chetuar v Laksfimi Ammal, 
1918 M W N 289 Where subsequent to the filing of such plaint he 
obtains the permission of the Insolvency Court, the plaint can be con- 
sidered to be properly presented only on the date of the permission 
and if the suit were barred on that date, the plaintiff’s suit would be 
dismissed Venkotasiibba Rao v VenlcatesuaTulu, 1936 M W N 996 
The Privy Council made it clear in Kalachand Baneryee v JagannatK 
Maruari, I L R 54C, 595 that the rule of the English law that property 
acquired by an undischarged insolvent after the adjudication order 
can be dealt with by - — - c*u > _ _ 

soil ency does not api ' 

Act, property existin , 

petty acquired by or devolving on the insolvent after adjudication 
stands on the same footing and both vest forthwith in the Court or 
the receiver Where the property in dispute in a suit is admitted 
to be or is of such a nature that it must vest in the receiver, the 
receiver alone is the proper person to institute suits and proceed- 
ings The suit brought by an insolvent behind the back of the 
receiver would be defective But where an undischarged insolvent 
institutes a suit for recovery of a loan advanced by him after his 
adjudication to the defendant, the suit cannot be thrown out on 
the mere ground that the plaintiff is an insolvent The insolvent 
may have lent money out of the income of the property vvhich 
does not vest in the receiver in virtue of sec 28 (5), and the receiver 
not having intervened and seized the amount there is a presump- 
tion in favour of the insolvent that the money was his own It is, 
however, the duty of the Court to give notice of the suit to 
the receiver so that when a decree is parsed in favour of the 
plaintiff the receiver may be at liberty to take the benefit of the 
decree and recover the amount due under it, if it can be shown that 
the property was such as has vested in the receiver, Abdul Eahaman 
v NihalCfiand, ILR 58 All 132 1935 ALJ 709 1935 A WR. 
833 157 1C 41 1935 AIR (All) 675 (FB) A Court may 

authorise a Receiver to sue in his own name and a Receiver who is 
authorised to sue though not expressly in his own name may do so 
by virtue of his appointment, Jagat Tarim v Nobogopal, 34 Cal 305 
5 C L ] 270 , Fmk v Maharii;, 25 Cal 642 2 C W N. 469. 
Receiver cannot be party to a suit without the leave of the 
Pramatfi v Khetxa, 32 Cal 270 Where a Receiv er 
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Court institujes civil proceedings and is replaced by another sub’C 
quently It is necessary that the new Receiver should be made a 
party to these proceedmss Alcwfa v Dftel/i 28 Mad 157 An interim 
Receiver cannot be made a party /n Re Himt 1 BHCR 251 A 
Receiver cannot entrust or delegate his duties to another Baiaji\ 
Ramc/icin Irn 19 Bom 660 

The word person in Order 33 CPC means a natural person 
that IS a human being and does not include a judicial person such 
as a receiver Therefore a receiver ippointed under the Provincial 
Insoh ency Act cannot be allowed to sue as a pauper where the 
receiver himself is possessed of sufficient funds to carry on the suit 
though the estate of which he is the receiver may not be sufficient 
for that purpose S M Mura \ Corporation of the Roaaf Erclianee 
Assurance 126 I C 650 1930 AIR (R ) 250 

Leave for suit by the Receiver 

The power of the Receiver to sue with or without the leave of 
the Court depends upon the terms of his appointment If there 
IS no authority given in his writ of appointment to sue that suit 
will be dismissed Drabamoyce v Danes 14 Cal 323 Where the 
order appointing him a Receiver gives him power to let and sell 
the immovable property to cake and use all such lawful and 
equitable means and remedies for recovering realising and obtain 
mg payments of the rents as shall be expedient it was held that 
under the terms of such an order the Receiv er had power to sue 
to eject without obtaining permission of the Court Haudas Kundu 
V / C McGregor 18 Cal 477 The permission of the Insolvency 
Court required by sec 59 for institution of a suit by a Receiver 
need not be in writing The mere fact that a Receiver appointed 
under the Act has not obtained the leave of the Court to institute 
a suit IS not fatal to the suit brought by him as the obta ning of 
such leave is a matter between the Receiver and the Insolvency 
Court whose Officer he is and cannot be pleaded as a valid 
defence by a third person to that suit Mahomed Galif v Abdul 
Rahim 89 I C 419 (1926) A I R (N ) 156 The obtaining of leave 

IS a matter between the Receiver and the Court and the °fact that 
the leave of the Insolvency Court has not been obtained is not 
valid defence which a *" Official 

Receiver In Re Brar Receiicr 

Coimbatore v D D Kan 

Limitation for smts by the Receiver 

Insolvency ts not a disability under the Limitation Act and the 
Official Assignee cannot have a longer time for bringing a suit than 
the insolvent himself Siriir v Mythili Amma! 61 MLJ 688 1932 
AIR (M) 170 
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Limitatton for suits against the Rccci\er 

The plaintiff paid the Official Receiver of an insolvents estate 
a sum of money under a receipt signed b> him as part of the 
purchase money of the estate of the msoh ent which the receiver 
promised to transfer to the plaintiff subject to the approval of the 
Insolvency Court The Insolvency Court did not sanction the sale 
to the plaintiff and the property was eventually sold in auction to 
another person Subsequently the plaintiff brought a suit for 
return of the amount paid by him It was held that Art 97 
Limitation Act applied to such a suit and the suit having been 
brought more than three years after the date when the considera 
tion failed it was barred by time Luc/imcin kacfihi v Secy of 
State 1934 A LJ 864 

Power of Receiver to defend suits 
A Receiver in insolvency is not affected by the doctrine of hs 
pendens and a party seeking to bind him by the result of the suit 
must apply to have him joined as a party to the suit A decree 
for sale obtained by an unpaid vendor against his insolvent vendee 
subsequent to the order of adjudication without making the Receiver 
party in the suit is a null ty so is the sale under the decree and the 
purchaser at such a sale acquires no title against the Assignee 
MoJcsfiflgttnflm Submmania v S V Ramknsfina 70 Ind Cas 357 
In Kolachand Banerjee v Jaganmiifi Maruan 54 1 A 190 54 C 
595 31 CWN 741 (PC) 52 MLJ 734 29 Bom LR 882 25 
AL] 621 45 CLJ 544 26LW 263 I01IC 442 (1927)AIR 
(P C ) 108 It was held that rights of the sucured creditor o\ er a 
property are not affected by the fact that the mortgagor or his heir 
has been adjudicated an insolvent is of course plain but that does 
not in the least imply that an action against him may proceed in 
the absence of the person to whom the equity of redemption has 
been ass gned by operation of law 

In deciding what is the duty of the Official Assignee with regard 
to a contested action in which he is concerned as a rustee the 
Court must consider not merely whether he has a cause of action 
or Tight of defence or answer which would prev ail at law or in 
equity as between ordinary litigants but also what in point of 
honesty the trustee ought to do in respect of the facts of the case 
'JVhe.te a n compaTvy possessed z rcvotal or equitable tlavtu 

to a certain sum which represented money that had been entrusted 
by the company to the insolvent to be applied by him for a specific 
purpose as their agent and the insolvent has no beneficial interest 
in the sum except to the extent of his commission it w as held that 
the Official Assignee is justified in refusing to intervene and claim 
the amount as against the company Choung Tuifc v Ma Them Nil 
8 Rang 665 131 I C 504 1931 A I R (R ) 74 In ^ 
against the Official Receiver though he may not choose to 
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the same as a result of his investigation of the matters m question 
still he owes a duty to the Court to appear m the matter and 
explain to the Court the result of his investigation, 35 L W. 28 
(notes) 

Power of Receiver to continue suits. 

Under Or 22, r 8 (l)of the CPC, 1908 the insolvency of 
a plaintiff in any suit which the Assignee or Receiver might maintain 
for the benefit of his creditors, shall not cause the suit to abate, 
unless such Assignee or Receiver declines to continue the suit or 
(unless for any special reason the Court otherwise directs) to give 
security for the costs thereof within such time as the Court may 
direct An Assignee in bankruptcy who applies to continue a suit 
filed by a person before his bankruptcy can be called upon to give 
security only for the costs incurred m the suit before the Assignee 
is brought on record and not for the entire costs of the suit till 
Its termination," Gu^am Hussain v Piara% Abdulla, 97 I (^ 797 
‘ There is no authority for holding that the words ‘relating to’ 
must be taken to mean ‘affecting* Section 59 does not authonre 
the Official Receiver to appeal against a decree against the insolvent 
in a suit for damages But when the insolvent has filed a suit 
for return of the deposit money for breach of contract on the 
defendant’s part the Official Receiver m entitled to continue the 
suit,” Dhiinas J Subbarajiar v } K Munisuomi I>eT, (1926) A I R 
(M)II33 Where a plaintiff obtains leave to sue m /brma pauperis 
and after the commencement of the suit is adjudged an insolvent, 
the Receiver in insolvency is entitled to continue the suit just as 
the insolvent could have done, Mohammad Zaki v The Mimia/xil 
Board, Mainpun, 47 I C 577 An undischarged insolvent brought 
a suit for a declaration that certain land mortgaged to a certain 
person had been redeemed The receiver also was made a party 
to the suit, but the receiver staled that he had not taken possession 
of the land and It did not vest m him by virtue of s 28(5) of the 
Act, being not attachable under s 60 C P Code It was held that 
there was no har to the insolvent himself bringing the suit in 
respect of the land which does not vest in the Receiver Sargand 
Gul V Swamidas, 168 I C 377 1937 AIR (Peshwar) 42 
When the insolvent can sue. 

During the pendency of a suit for maintenance by a widowed 
daughter in law against her father in law, the latter was adjudged 
insolvent, and the Official Receiver was added as the 2nd defen' 
dant But the 1st defendant was also allowed to continue the 
defence of the suit A decree was passed against the 1st defendant 
personally and a declaration of charge on the entire family pro 
perties was also made The 1st defendant (insolvent) appealed 
against the decree impleading the Official Receiver as a party 
respondent It was objected that he had no locus standi to appeal 
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by reason of 5 59 of the Act ond O 22, r 8, CPC It u as held 
(1) that the nght of appeal could not be denied to theinsoUcnt 
who was CO nommcc a party to the decree, (2) that the decree as it 
stood was a personal decree aftamst the Insolvent, though there 
was a declaration of a charge, ond that it could not be said that 
the claim m the suit only related to the property of the msohent 
within the meaning of s 59 of the Provincial Insolvency Act, and 
(3)0 22, r 8 and r 10, did not also bar the right of the insolvent 
to appeal, Rnmaroytitlii \ SiwlulcifinKimmu, 1937 M W N lOH 
46 L W. 550 1937 AIR (M ) 915 

Appeal by the Receiver. 

When the Official Receiver who was a party to the suit and 
w hose statutory duty is to “institute, defend or continue any suit 
or other legal proceeding relating to the property of the insolvent 
under sec 59 (d) of the Provincial Insolvency Act has not preferred 
the appeal it is not open to a creditor to ask the Appellate Court 
on general grounds to grant him leave to appeal The proceeding 
contemplated by sec 146, CPC would include an appeal and the 
expression “claiming under” in that section is wide enough to 
cover cases of devolution mentioned in Or 22, r 10 of the Code 
The Indion Bank Ltd , Madras v Seth Bamiram Jashamal Firm 39 L W 
624 1934 AIR (M) 411 

Disposal of suits ex parte Receiver. 

Though the hearing of a suit or appeal in the absence of the 
Official Receiver may be technically justifiable is regrettable The 
Official Receiver is an official assisting the Court m the case and 
the Court should not treat him ex pane unless he clearly showed 
that he did not want to appear, 1932 M W N xxx (Notes) 

Liability of Receiver for costs 

In the absence of definite provision to the contrary a trustee 
IS liable personally in a suit between himself and a stranger 
Consequently when a decree for a costs against a trustee does not 
show that the costs are to be realised out of the trust property 
the trustee is liable personally to pay the costs incurred by the 
defendants to the suit brought by him. Hot fCishan Das v Parshotam 
anandGir.3 AWR 576 1934 ALJ 225 151 IC 952 1934 

AIR (Ari)79J 

If the limit of expenditure sanctioned by the Committee is 
exceeded, or if the trustee has proceeded with an action or a defence 
to an action without first obtaining the required permission, he may 
m the first case lose his right to indemnity out of the estate for any 
expenses incurred by him m excess of the permitted limit and m 
the second case lose his right to any indemnity at all, Re White, 
Ex parte Nicholas, (1902) W N 114 Where during the pendency 
of a suit the plaintiff becomes an insolvent and the Official Assign 
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the same as a result of hts mvestigation of the matters in question 
still he owes a duty to the Court to appear m the matter and 
explain to the Court the result of h« mvestisation, 35 L W. 28 
(notes) 

Power of Receiver to continue suits. 

Under Or 22 r 8 (1) of the CPC, 1908 the insolvency of 
a plaintiff in any suit w hlch the Assignee or Receiv cr might maintain 
for the benefit of his creditors, shall not cause the suit to abate, 
unless such Assignee or Receiver declines to continue the suit or 
(unless for any special reason the Court otherwise directs) to give 
security for the costs thereof within such time as the Court may 
direct ‘ An Assignee in bankruptcy ivho applies to continue a suit 
filed by a person before his bankruptcy can be called upon to give 
security only for the costs incurred in the suit before the Assignee 
IS brought on record and not for the entire costs of the suit till 
Its termination,” Gu'am Hiosum v Piuruliv Abdulla 9? I C 797^ 
‘‘There is no authority for holding that the svords ‘relating to' 
must be taken to mean ‘affecting ’ Section 59 does not authon’e 
the Official Receiver to appeal against a decree a^imst the insolvent 
in. a suit for damages But when the insolvent has filed a suit 
for return of the deposit money for breach of contract on the 
defendant’s part the Official Receiver m entitled to continue the 
suit,' Dhurvjs i Subburajur v ] K Munuuu i Iyer, (1926) A I R 
(M ) U33 Where a plaintiff obtains leave to sue m forma pauperis 
and after the commencement of the suit is adjudged an insolvent 
the Receiver in insolvency is entitled to continue the suit just as 
the insolvent could have done, Mohammud Zaki v Tfic Muntapal 
Board, Mainpim, 47 I C 577 An undischarged insolvent brought 
1 suit for a declaranon that certain land mortgaged to a certain 
person had been redeemed The receiver also iias made a party 
to the suit but the receiver stated that he had not taken possession 
of the land and It did not vest m him by virtue ofs 28(5) of the 
Act, being not attachable under s 60 C P Code It was held that 
there was no har to the insolvent himself bringing the suit in 
respect of the land which does not vest m the Receiver Sargana 
Gh( V Swamidas, 168 LC 377 1937 AIR (Peshwar) 42 
When the insolvent can sue. 

During the pendency of a suit for maintenance by a widowed 
daughter m*Ia\v against her father m law, the latter was adjudged 
insolvent, and the Official Receiver was added as the 2nd defen- 
dant But the 1st defendant was also allowed to continue the 
defence of the suit A decree was passed against the 1st defendant 
personally and a declaration of charge on the entire family pro 
perries was also made The 1st defendant (insolvent) appealed 
against the decree impleading the Official Receiver as a party 
respondent It was objected that he had no locus standi to appeal 
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by reason of s 59 of the Act and O 22, r 8, CPC It was held 
(1) that the right of appeal could not be denied to the insolvent 
who was CO nominee a party to the decree, (2) that the decree as it 
stood was a personal decree against the insolvent, though there 
was a declaration of a charge, and that it could not be said that 
the claim in the suit only related to the property of the imolient 
within the meaning of s 59 of the Provincial Insolvency Act, and 
(3) O 22, r 8 and r 10, did not also bar the right of the insolvent 
to appeal Ramaruyudu \ Sitalakshmamma, 1937 M \V N 1014 
46 L.\V 550 1937 AIR (M ) 915 

Appeal by the Receiver. 

When the Official Rcceuer who was a party to the suit and 
whose statutory duty is to institute defend or continue any suit 
or other legal proceeding relating to the property of the insolvent’ 
under sec 59 (d) of the Provincial Insolvency Act has not preferred 
the appeal it is not open to a creditor to ask the Appellate Court 
on general grounds to grant him Icav e to appeal The proceeding 
contemplated by sec 146 CPC would include an appeal and the 
expression 'claiming under m that section is wide enough to 
cover cases of devolution mentioned in Or 22, r 10 of the Code, 
The Indian Bank Ltd , Madras v Seth ^nsiram fasnamal Firm 39 L W 
624 1934 AIR (M) 411 

Disposal of suits ex parte Receiver. 

Though the hearing of a suit or appeal in the absence of the 
Official Receiver may be technically justifiable is regrettable The 
Official Receiver is an official assisting the Court in the case, and 
the Court should not treat him ex parte unless he clearly showed 
that he did not want to appear, 1932 M W N xxx (Notes) 

Liability of Receiver for costs 

In the absence of definite provision to the contrary a trustee 
is liable personally in a suit between himself and a stranger 
Consequently when a decree for a costs against a trustee does not 
show that the costs are to be realised out of the trust property, 
the trustee is liable personally to pay the costs incurred by the 
defendants to the suit brought by him Har fCuhan Das v Parsfiocam 

anandGir,3 AWR 576 1934 ALJ 225 151 IC 952 1934 

A I R (All ) 793 

If the limit of expenditure sanctioned by the Committee is 
exceeded or if the trustee has proceeded with an action or a defence 
to an action without first obtaining the required permission he may 
in the first case lose his right to indemnity out of the estate for any 
expenses incurred by him in excess of the permitted limit and m 
the second case lose his right to any indemnity at all, Re Wfiice 
Ex pane Njcholas, (1902) \VN 114 Where during the pendency 
of a suit the plaintiff becomes an insolvent and the Official Assign 
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continues the action knowing that it is wholly unsustainable, or 
where m the conduct of the action he is guilty of any conduct 
which a prudent man would not be a party to, it would be open 
to the Court to direct the Official Assignee to pay the costs of the 
action personally But where there is a bona fide dispute and the 
facts are such that it would not be easy to decide, whether the 
bankrupt has a good case or not, the Official Assignee should not 
be made to pay the costs personally out of his pocket, Abdul 
Rafumun V Shaw Wallace & Co , 92 I C 620 In an action started 
by the Receiver on behalf of the Insolvent m the absence of an 
express order to the contrary the Receiver is personally liable for 
costs to the opposite party who succeeds m the action though the 
Receiver may have a right to be reimbursed out of the insolvent’s 
estate, Lachman Das v Lakshmi "Naram 54 All 444 1932 A LJ 
226 1932 AIR (All ) 288 Where a decree dismissing the 

Official Receiver s appeal directed him to pay the costs of the 
respondents without staling that the costs should be paid out of 
the insolvent’s estate, the costs are executable personally against the 
then Receiver, though he has ceased to hold office at the time of 
execution, Balakushna Menon v Manak^ol Vma 52 Mad 263 114 
I C 825 1929 AIR (M ) 105 Where an order for costs is made 
against creditors and in favour of the insolvent and at the time 
there is a receiver appointed of the insolvent’s property, on the 
death of the receiver, if no other receiver is appointed insolvent's 
estate vests m the insolvency Court, and the order for costs cannot 
be executed by the insolvent or on his death pending insolvency 
by his heir as agent under s 59 (c) without the leave of the Court 
on an application in that behalf Mere leave to execute the order 
is not sufficient to entitle the heirs of the deceased insolvent to 
clothe them with title to execute the decree Chhairabat Sinsh ' 
Kharag Singh, 1936 AIR (C ) 521 

Clause (e) ; Receiver's power to employ a pleader. 

Under sec 56 (3) of the Bankruptcy Act, 1914, the trustee in a 
bankruptcy may, with the permission of the Committee of Inspec 
tion, employ a solicuior to take any proceedings or do any business 
which may be sanctioned by the Committee When there Is no 
trustee or Committee of Inspection and the Official Recew^f 
becomes the trustee m bankruptcy the Board of Trade have the 
power to authorize the employment of a solicitor by the Official 
Receiver and m doing so to limit the amount of costs which may be 
incurred When the amount of costs to be incurred has been 
limited either by the Committee of Inspection or the Board of Trade 
the taxing master in taxing the solicitor's bill of costs cannot allow 
as against the bankrupt’s estate a larger sum than the amount thus 
limited In re Duncan, Exp The Official Receiver, (1892) 1 Q D 879 
Where a legal practitioner is appomted receiver of the estate of an 
insolvent and he applies under s 54 for annulment of a mortgage 
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executed h) the in«oKent nnd the recencr himself conducts the 
ca«e, he is not entitled to anv lesal practitioner’s fees for conductinR 
the case In AWiiuI Sattor \ OnKar Nath, 1936 ALJ 698 1936 
AWR 585 163 IC 831 1936 AIR (All) 489, the Subor- 

dinate Judge directed Rs 56-4-0 legal fees be taxed as costs, even 
though the receiver did not pay this sum to any legal practitioner 
The order was based on the view that the receiver has to discharge 
not only the duties of a receiver but also those of a legal practi- 
tioner The High Court in appeal held "we do not think that a 
legal practitioner’s fees can be taxed as ordered by the learned 
Subordinate Judge According to the rules, only such sum can be 
taxed as legal practitioners lees as has been actually paid and 
certified by the legal practitioner to whom it has been paid ’ 

Clause (f) ; Receiver’s power to sell on deferred payment. 

The Receiver, except with the leave of the Court, can only sell 
for cash But the purchaser of property belonging to the insolvent 
cannot impugn the sale on the ground that the Receiver who sold 
the property entered into arrangement with the purchaser for 
deferred payment of the purchase money without leave of the 
Court’ Shu Wa v Sulluan, 15 1C 368 

Clause (s) j Receiver’s power to mortgage. 

Mortgage of the insolvents property often becomes necessary 
m the absence of any funds immMiately available m the hands 
of the Receiver to meet urgent demands against the estate of the 
insolvent, such as repairs government revenue arrears of rent, etc , 
and for the purpose of meeting these demands the Receiver is 
empowered to raise loan on the mortgage of the insolvent’s property 
with the leave of the Court A mortgage without the leave of the 
Court is void Under sec 59 the Receiver is entitled to sell any 
part of the property of the insolvent and to give receipt for any 
money received by him without the permission of the Court If, 
however, he w ishcs to mortgage or pledge any part of the property 
of the insolvent for the purposes of raising money and payment of 
the debts of the insolvent he must first obtain the leav e of the 
Court But when a Receiver not duly appointed effects under a 
written order of the Court a mortgage of a part of the property 
belonging to the insolvent which is subsequently verified by the 
Court, the mortgage is analogous to a judicial sale and is valid As 
soon as the order of adjudication is passed the estate of the insol 
vent vestes in Court and the person effecting the mortgage is 
merely acting as us agent,” Sfiafibuddm \ Mt Umri, iSPLR 717 
152 1 C 638 1934 AIR (L ) 867 * When immediate expendi- 
ture is required for the preservation of property, a Receiver ma\ be 
authorv'evi to borrow money for the purpose, and the amount 
will be charged upon the property m pnonty to all existi 
incumbrances’ — Halsbury, Vol 24, page 397, para 752 The Co 
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continues the action knowing that it is wholly unsustainable, or 
where in the conduct of the action he is guilty of any conduct 
which a prudent man would not be a party to, it would be open 
to the Court to direct the Official Assignee to pay the costs of the 
action personally But where there is a bona fide dispute and the 
facts are such that it would not be easy to decide, whether the 
bankrupt has a good case or not, the Official Assignee should not 
be made to pay the costs personally out of his pocket, AWid 
Ra/umcin v S/iau’ Wallace & Co ,92 IC. 620 In an action started 
by the Receiver on behalf of the insolvent in the absence of an 
express order to the contrary the Receiver is personally liable for 
costs to the opposite part> who succeeds in the action, though the 
Receiver may have a right to be reimbursed out of the insolvent’s 

estate, Lachman Dus v Lakibmi Narum, 54 All 444 . 1932 A LJ 
226 1931 AIR (All ) 288 Where a decree dismissing the 

Official Receiver’s appeal directed him to pay the costs of the 
respondents, without stating that the costs should be paid out of 
the insolvent’s estate, the costs are executable personally against the 
then Receiver, though he has ceased to hold office at the time of 
execution, Balukrishna Menon v Manafclcal Uma, 52 Mad 263 IH 
1 C 825 1929 AIR (M ) 105 Where on order for costs is made 
against creditors and m favour of the insolvent, and at the time 
there is a receiver appointed of the insolvent’s property, on the 
death of the receiver, if no other receiver is nppomted, insolvent’s 
estate vests m the insolvency Court, and the order for costs cannot 
be executed by the insolvent or on his death pending insolvency 
by his heir as agent under s 59 (c) without the leave of the Court 
on an application m that behalf Merc leave to execute the order 
15 not sufficient to entitle the heirs of the deceased insolvent to 
clothe them with title to execute the decree Chhatrapat Smgli v 
Kharag S.nq/i, 1936 AIR (C ) 521 

Clause (e) ; Receiver’s power to employ a pleader. 

Under sec 56 (3) of the Bankruptcy Act, 1914, the trustee in a 
bankruptcy may, with the permission of the Committee of Inspec 
tion, employ a sohcltior to take any proceedings or do any business 
which may be sanctioned by the Committee When there is no 
trustee or Committee of Inspection and the Official Receiver 
becomes the trustee m bankruptcy the Board of Trade have fbe 
power to authonie the employment of a solicitor by the 
Receiver and m doing so to limit the amount of costs which n* 
incurred When the amount of costs to be incurred has been 
limited either by the Committee of Inspection or the Board of Tr ade, 
the taxing master in taxing the sohator’s bill of costs cannot alww 
as against the bankrupt’s estate a larger sum than the amount thiis 
limited. In re Duncan, Exp Tfie O^aal Rcceiier, (1892) 1 QB o/x 
Where a legal practitioner is appomted receiver of the estate of an 
insolvent and he applies under s 54 for annulment of a mortgage 
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executed bv the m<ol\ent and the recci\cr him«clf conducts the 
case, he is not entitled to anv legal practitioner’s fees for conducting 
the case In AWituI Sattor \ Onkar hiaih, 1936 A L J 698 1936 
AW.R 585 163 1C 831 1936 AIR (All) 489. the Subor- 

dinate Judge directed Rs 56-4-0 legal fees be taxed as costs, even 
though the recener did not pay this sum to any legal practitioner. 
The order was based on the \ie\\ that the receiver has to discharge 
not only the duties of a receiver but also those of a legal practi- 
tioner The High Court in appeal held "we do not think that a 
legal practitioner’s fees can be taxed as ordered by the learned 
Subordinate Judge According to the rules, only such sum can be 
taxed as legal practitioner's fees as has been actually paid and 
certified b> the legal practitioner to whom it has been paid ’’ 

Clause (f) ; Receiver’s power to sell on deferred payment. 

The Receiver, except with the leave of the Court, can only sell 
for cash But "the purchaser of property belonging to the insolvent 
cannot impugn the sale on the ground that the Receiver who sold 
the property entered into arrangement with the purchaser for 
deferred payment of the purchase money without leave of the 
Court," Shw Wrt \ Sulliiun, 15 I C 368 

Clause (g) ; Receiver’s power to mortgage. 

Mortgage of the insolvent's property often becomes necessary 
in the absence of any funds immediately available in the hands 
of the Receiver to meet urgent demands against the estate of the 
insolvent such as repairs, government revenue, arrears of rent, etc , 
and for the purpose of meeting these demands the Receiver is 
empowered to raise loan on the mortgage of the insolvent’s property 
w ith the leav e of the Court A mortgage without the leave of the 
Court IS void “Under sec 59 the Receiver ts entitled to sell any 
part of the property of the insolvent and to give receipt for any 
money received by him without the permission of the Court If, 
however, he wishes to mortgage or pledge any part of the property 
of the insolvent for the purposes of raising money and payment of 
the debts of the insolvent, he must first obtain the leave of the 
Court But when a Receiver not duly appointed effects, under a 
w ntten order of the Court a mortgage of a part of the property 
belonging to the insolvent which is subsequently verified bv the 
Court, the mortgage is analogous to a judicial sale and is valid As 
soon as the order of adjudication is passed the estate of the insol- 
vent vestes in Court and the person effecting the mortgage is 
merely acting as its agent,” S/iulibiiddin v Aft Umn, 35 PL R 717 • 
152 1 C 638 1934 AIR (L) 867. "When immediate expendi- 
ture IS required for the preservation of property, a Receiver may be 
authorued to borrow money for the purpose, and the u. mr 
will be charged upon the property in priority to all exist 
incumbrances’’— Halsbury, Vol 24, page 397, para 752 The 
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continues the action knowing that It is wholly unsustainable, or 
where in the conduct of the action he is guilty of any conduct 
which a prudent man would not be a party to, it would be open 
to the Court to direct the Official Assignee to pay the costs of the 
action personally But where there is a bona /ide dispute and the 
facts are such that it would not be easy to decide, w hcther the 
bankrupt has a good case or not, the Official Assignee should not 
be made to pay the costs personally out of his pocket, Abdul 
Rahiman v Shatv Wallace & Co , 92 1 C 620 In an action started 
by the Receiver on behalf of the insolvent in the absence of an 
express order to the contrary the Receiver is personally liable for 
costs to the opposite party who succeeds in the action, though the 
Receiver may have a right to be reimbursed out of the insolvents 
estate, Lachman Das v Laksimii Naram, 54 All 444 1932 A L] 

226 1932 AIR (All ) 283 Where a decree dismissing the 
Official Receiver’s appeal directed him to pay the costs of the 
respondents, without stating that the costs should be paid out of 
the insolvent’s estate, the costs are executable personally against the 
then Receiver, though he has ceased to hold office at the time of 
execution, Balaknshna Mcnon v Manakkal Uma. 52 Mad 263 IH 
1 C 825 1929 AIR (M ) 105 Where an order for costs is made 
against creditors and in favour of the insolvent and at the time 
there 18 a receiver appointed of the insolvent’s property, on the 
death of the receiver, if no other receiver is nppomted, insolvent’s 
estate vests in the insolvency Court, and the order for costs cannot 
be executed by the insolvent or on his death pending insolvency 
by his heir as agent under s 59 (c) without the leave of the Court 
on an application in that behalf Mere leave to execute the order 
IS not sufficient to entitle the heirs of the deceased insolvent to 
clothe them with title to execute the decree C/ihatrapat Sinsb ' 
Kharag Singh, 1936 A 1 R (C) 521 

Clause (e) , Receiver’s power to employ a pleader. 

Under sec 56 (3) of the Bankruptcy Act, 1914, the trustee m a 
bankruptcy may, with the permission of the Committee of Inspe<^ 
tion, employ a solicitior to take any proceedings or do any business 
which may be sanctioned by the Committee When there is 
trustee or Committee of Inspection and the Official Receivet 
becomes the trustee in bankruptcy the Board of Trade have the 
power to authori’c the employment of a soJicjfor by the Officia 
Receiver and m doing so to limit the amount of costs which may 
incurred When the amount of costs to be incurred has been 
limited either by the Committee of Inspection or the Board of Tr^de, 
the taxing master in taxing the solicitor’s bill of costs cannot almv 
as against the bankrupt’s estate a larger sum than the amount thus 
limited, In re Duncan, Exp The O^aal Receiver, (1892) 1 QB 879 
Where a legal practitioner is appomted receiver of the estate of an 
insolvent and he applies under s 54 for annulment of a mortgage 
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executed by the tnsoKcnt nnd the rcccnet himself conducts the 
case, he is not entitled to any leg'll practitioner’s fees for conducting 
the case In AbdiwI Sailor \ Onlcar Nath, 1936 A L J 69S , 1936 
AW.R 5S5 163 IC 831 1936 AIR (All) 489, the Subor- 

dinate Judge directed Rs 56-4-0 legal fees be taxed as costs, even 
though the rcceiv er did not pay this sum to any legal practitioner. 
The order was based on the view that the receiver has to discharge 
not only the duties of a receiver but also those of a legal practi- 
tioner The High Court in appeal held “we do not think that a 
legal practitioner’s fees can be taxed as ordered by the learned 
Subordinate Judge. According to the rules, only such sum can be 
taxed as legal practitioner’s lees as has been actually paid and 
certified by the legal practitioner to whom it has been paid ” 


Clause (f) ; Receiver’s power to sell on deferred payment. 

The Receiver, except with the leave of the Court, can only sell 
for cash But “the purchaser of property belonging to the insolvent 
cannot impugn the sale on the ground that the Receiver who sold 
the property entered into arrangement with the purchaser for 
deferred payment of the purchase money without leive of the 
Court,” Shw Wa v Sidfitan, 15 I C 3^ 


Clause (g) , Receiver’s power to mortgage. 

Mortgage of the insolvent's property often becomes necessary 
m the absence of any funds immediately available in the hands 
of the Receiver to meet urgent demands against the estate of the 

insolvent, such as repairs, government revenue, arrears of rent, etc 

and for the purpose of meeting these demands the Receiver is 
empowered to raise loan on the mortgage of the insolvent’s property 
with the leave of the Court A mortgage without the leave of the 

Court IS void "Under sec 59 the Receiver is entitled to sell anv 

part of the property of the insolvent and to give receipt for any 
money received by him without the permission of the Court If 
however, he w ishes to mortgage or pledge any part of the pfonertv 
of the insolvent for the purposes of raising money and payment o( 
the debts of the insolvent, he must first obtain the leave of tl 
Court But when a Receiver not duly appointed effects, under'n 
written order of the Court a mortgage of a part of the proner»» 
belonging to the insolvent which is subsequently verified by ir 
Court, the mortgage is analogous to a judicial sale and is valid ^ 'a 
soon as the order of adjudication is passed the estate of the in i 
vent vestes in Court and the person effecting the mortL-i,!.^ 
merely acting as its agent,” Sfia/ibuddm \ Mt Umn 35 P I n 
152 1 C 638 1934 AIR (L) 867 “When immediate cLlJ 
ture is required for the preservation of property, a Receiver mi ^ 
authorred to borrow money for the purpose, and the am 
will be charged upon the property in priority to all 
incumbrances”— Halsbur>, Vol 24, page 397, para 7'''* T}^jp 
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has power to grant to a Receiver such powers for the protection, 
preservation and improvement of the property as the owner himself 
has In order to decide whether a power to raise mone> on the 
property itself may be necessary for its own preservation regard 
must be had to the fact that estates are liable to be sold if the rents 
and revenue due upon them are not paid The power to take 
the estate out of the hands of the owners and to place it in the 
hands of a Receiver with power to do what is necessary for its 
protection must include a power to raise money to pay rent or 
revenue when it is necessary to do so Therefore a suit brought 
to enforce a charge upon certain estates created by a Receiv er w ho 
was authorized to raise money on security of the estate for the 
purpose of paying a putm and mourasi rents which had fallen due, 
was rightly decreed, Poreshnatfi Mooherjee v Omerto Naiith Muter, 

17 Cal 614 

Deeds by the Receiver not exempted from stamp-duty. 

According to English law “every deed, conveyance, assignment, 
surrender, admission or other assurances relating solely to free-hold, 
leasehold, copyhold or customary property, or to any mortgage, 
charge or other encumbrance on, or any estate right or interest m, 
any real or personal property which is part of the estate of any 
bankrupt and which after the execution of the deed, conveyance 
assignment, surrender, admission or other assurance, either at law 
or in equity, is or remains the estate of the bankrupt or of the 
trustee under the bankruptcy, and every power of attorney, proxy 
paper, writ, order, certificate, affidavit, bond or other instrument or 
writing^ relating solely to the property of any bankrupt or to any 
' ’ ' ' ' stamp duty 

nkniptcy Act, 
Towns Insol 

vency Act, 111 ot IVUii, every transter, mortgage, assignment, power 
of attorney, proxy paper, certificate, affidavit, bond or other pro- 
ceedings, instrument or writing whatsoever before or under any 
order of the Court, and any copy thereof shall be exempt from 
payment of any stamp or other duty whatsoever And no stamp 
duty or fee shall be chargeable for any application made by the 
Official Assignee to the Court under this Act or for the drawing 
and issuing of any order made by the Court on such application ’’ 

-r-. . ^ 1 T , encyAct 

Act and 
xemption 

of such deeds, from the payment of stamp duty 

Clause (h) ; Receiver’s power to compromise. 

“Incidental to the power to bring and defend an action is the 
power to compromise an action which has been begun, Leemmg v. 
Lady MuTToy, (1879) 13 Ch D 123. The right is inherent in the 
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trustee, but m order to nnke any compromise of an action valid as 
between the trustee and his estate he must obtain the sanction of 
the Committee of Inspection to the compromise, [sct 56 (6), (S), 
Bankniptcy Act, ipta), or if the sanction is refused b> the Committee 

or *' J - - - . n > j 5 ( obtain the sanction of the Court, 

Rc (1889) 6 Morr 277, Re Ridguny Ex- 

pa Re Pillinf’, Bx parte Sniaman, (196) 

2 p 135 In a redemption suit by a 

mortgagor the insohent-mortRagee was made a party along with 
the Official Assignee The matter was referred to arbitration by 
consent of parties other than the insolv ent mortgagee who did not 
appear It was held that the Court had no jurisdiction to make the 
order of reference without his consent Consequently the award 
was invalid, Laduram v Nandlul, 47 Cal 555 A compromise 
(accepting a certain amount m full settlement of claim) effected by 
the Official Receiver without sanction of the Court is not valid 
Sanction is taken by the Official Receiver for his own protection 
and the compromise is binding unless set aside The provisions 
regarding sanction arc administrative only, Lol C/iand Gobindarnm 
V Tejbhandcxs Jagannatfi, (1929) A I R (S)4I 

59A. (1) The Court, if specially empoiiered m this 
Power to require bchalf by an ordcT of the Local Goiern 
information regarding ment, Of any officer of the Court so 
insolvent’* property empoticrcd by a likc order, may on tjie 

application of the receiver or any creditor u ho has proved his 
debt, at any time after an order of adjudication has been made, 
summon before it in the prescribed manner any person knoun 
or suspected to have in his possession any property belonging to 
the insoltent, or suspected to be indebted to the msolient, or any 
person iihom the Court or such officer, as the case may be, 
may deem capable of giving m/omiation respecting the inso/ient 
or his dealings or property, and the Court or such officer may 
require any such person to produce any document m his custody 
or pouer relating to the insohent or to his dealings or property 

(2) 1/ any person so summoned, a/ter hat mg been tendered 
a reasonable sum, refuses to come before the Court or such 
officer at the time appointed, or refuses to produce any such 
document, having no lau/id impediment made knoun to and 
allotved by the Court or such officer, the Court or such officer 
may, by uarrant, cause him to be apprehended and brought up 
for examination. 

{3) The Court or such oj^ccr may examine any 
41 
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brought before it or him concerning the msokent, his dealings 
or property, and such person may be represented by a legal 
practitioner 

Review, 

This section has been newly added by section 4 of Act XXXIX 
of 1926 and corresponds to section 25 of the Bankruptcy Act, 1914, 
as amended by the Bankruptcy (Ameitdment) Act, 1926 and to 
section 36 (1) (2) (3) of the Presidency Touns Insolvency Act By 
this section the Court may, at any time after the receiving order 
has been made against a debtor, summon before it the debtor or 
his wife, or any person known or suspected to have in hts possession 
any of the estate or effects belonging to the debtor, or supposed to 
be indebted to the debtor or any person whom the Court may deem 
capable of giving information respecting the debtor, his dealings or 
property and the Court may require any such person to produce 
any documents m his custody or powers relating to the debtor, his 
dealing or property “The section empowers the Court, on the 
application of the Receiver or a creditor to summon any person 
who may be suspected of having any of the estate of the insolvent 
m his possession or who may be capable of giving information res 
pectmg the estate and effects of the insolvent or his acts, dealings or 
conduct Such power of examination of third persons with a view 
to discovery of the insolvent’s property, has been inherent m In«ol 
vency and Bankruptcy Courts from their first establishment m 
England,” In re Ailadmfefioy 11 Bom 61 

Genesis of the new section. 

In Qwasim Ah \ Emp , 43 All ^ 407 19 A L] 378 64 I C 37, 
Piggot and Walsh, ]J remarked "Unfortunately there seems to be 
no provision in the Provincial Insolvency Act as there is in the 
English Act enabling the Receiver to call the sons before him and 
to compel to answer questions on oath as to the disposition of their 
father’s property ” The Civil Justice Committee in their Report 
(page 232, para 15) observed ‘It has been pressed upon us that 
the private examination sec, tir, section 36 of the Presidency Towns 
Insolvency Act should be made applicable to the mofussil not that 
there is not already ample power under the Provincial Act to 
examine the debtor, but in order that a Receiver may be able to 
e.xanijne a thjrd party and thus to obtain, in a comparsctvdf mex 
pensive manner, reliable information as to the debtor’s conduct 
and affairs The ordinary course m England and m Presidency 
towns is for the Receiver to obtain, under the section, evidence as 
to the dealings between the insolvent and the third party He would, 
as a rule, be careful to utilize his power under the section before 
launching a motion to set aside a fraudulent preference or to recover 
property In the like manner he would use the section, if necessary, to 
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enable him to deal with doubtful proofs of debt In the absence of such 
powers It IS only to be expected that the settinp aside of past 
transactions, under special principles of insoUcncy law’, will be 
regarded whether by creditor or by Receiver as a hazardous 
expenditure of time and money The power of examining the 
third person IS very valuable It is discretionary on the part of 
the Court to grant the application for examination and it is dis- 
cretionary in the Court to allow, or to disallow, any particular 
question We suggest that when the insolvency law is next 
amended powers analogous to those of section 36 ol the Presidency 
Towns Insolvency Act might be given, subject to the option of 
the Local Government to bring them into force for particular 
Courts” To give effect to the above recommendation of the Civil 
Justice Committee sec 59A has been inserted with the following 
Objects and Reasons ‘ that a provision analogus to that of section 
36 of the Presidency Insolvency Act, 1909, should be inserted in 
the Act of 1920, by which the Courts should have power to 
examine a third party supposed to be indebted to the insolvent m 
order to elicit information, such power being given to courts by a 
special order of the Local Government and being capable of 
delegation to a Registrar, where such an officer is appointed at a 
head quarters station Gejette of India Part V, pp 136 137, dated 
21sc August 1926 

Effect of the new section. 

Section 59A has been taken verbatim from sec 36, els 1-3, 
Presidency Towns Insolvency Act, HI of 1909 The Legislature 
which saw the necessity to introduce sub secs 13 of sec 36 of Act 
III of 1909 has deliberately refrained from incorporating sub sec 
(5) which deals with the delivery of immovable property The 
(5) has been in pursuance of 
mittee (p 232) in the following 
e Presidency Towns Insolvency 
Act gives the Court power, if on the examination of any person 
the Court is satisfied that he is indebted to the insolvent, to order 
him to pay , m like manner if the Court is satisfied that a person 
examined has in his possession any property belonging to the 
insolvent, the Court may order him to deliver it up In any 

case we are not satisfied that for the purpose of the mofussil these 
particular powers could safely be, or need be, entrusted to the 
Courts It would be quite enough that the Receiver should after- 
wards bring n motion before the Court using the evidence taken 
under section 36 against the third person ” 

It seems, therefore, to lend colour to the v lew that the Insol- 
vency Court has no power (under sec 59A) to decide questions of 
title between the Receiver and third parties in possession of 
properties alleged to be those of the msoh ent The remedy of the 
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Recei\er or of a purchaser from him <cems to be m a regular «uit 
In NuTiism^hti v Vjrflsgftmn/u 41 Mnd 440 6 L \V 694 42 1 C 
525 (1917) M W N 857 certain property alleged to belong to the 

insolvent \\ as «old b> thcReccncr The purchaser « as resisted tn 
taking possession by a third patty as holding the same in his o«n 
Tight The District judge held an enquiry and ordered delnery 
of possession to the purchaser It %\as held that the District Jud^e 
had no jurisdiction to pass such an order 

The above case uas decided under the old Insolvency Act 
III of 1907 After the passing of the New Act V of 1920 the 
point again came up for consideration in Rnmnsiinnu Chetriflr \ 
Ramflsuflmi Aijanger 45 Mad 434 42 M LJ 18o (1922) AIR 
(M ) 147 and It was held that sec 5 makes provasion inrer dlia for 
effect being given to the orders and decrees passed by the Insolvency 
Court A question arose as to whether a purchaser from the 
Receiver has the right to apply to the Court for being put in 
possession of the property purchased by him The District Judge 
disallowed the application on the ground that the Court cannot 
issue a delivery warrant on the application of a stranger to the 
proceedings It was held that the execution of any order made 
by the Court under sec 56 or sec 4 will be regulated by the terms 
of section 5 For instance if an order for a warrant of possession 
IS made in favour of the Receiver or of a piircha«er from him 
the method of executing the warrant under «ectton 5 will Lethe 
same as that prescribed for the execution of a warrant issued by 
the Court in the exercise of original civil jurisdiction The Legi« 
hture ha\ mg mv ested the Insolvency Court with extensive powers 
under section 4 it would be anomalous to hold that the Courts 
ate powerless to give effect to their judgments The terms of 
sections 4 5 and 56 do not suggest that any such limitation is 
intended The auction purchaser can therefore under the pro- 
visions of the Insolvency Act of 1920 apply to the Insolvency 
Court for an warrant of possession The same view has been 
held in Bunsidfuir v Khnragjtt 37 All 65 12ALJ 1273 26 1 C 
926 Jagrup Sflhu V Ramananda Snfiit 39 All 633 I5ALJ 738 
40 I C 373 Muhomed Umar v Mtiitsi Ram 54 PR 19J7 41 1 C 
802 

No decision has been arrived at on the question after the 
amendment of Act V of 1920 by Act XXXI\ of 1626 But it 1^ 

suffciently clear that when the Official Assignee summons a person 
alleged to he indebted to the insolvent estate as a \\ itness under 
sec 36 of the Presidency Towns Insolvency Act and that witness 
disputes his indebtedness to the insolvent the Insolvency Court 
has no jurisdiction to make the order for payment of the amount 
by him and the Official Assignee must only proceed by suit to 
recover the amount The Offktal Assignee Xfndms v Numsinlw 

Mud iliar 57 M LJ 145 
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Jurisdiction of Courts under the section. 

All Courts exercising insolvency jurisdiction are not authorized 
to summon before them for evaminatton according to section 59A 
It IS only the Courts that are specially authorized in this behalf 
by an order of the Local Government that can exercise this power 
By notification Nos 6956 J and 6964 1 , dated the 6th August, 
1927, published in the Calcutta Gazette, Part I, dated 18th August, 
1927, the District Courts of the following Districts in Bengal have 
been empou ered to perform the functions referred to in section 
59A (1) Twenty-four Pergannas , (2) Burdwan , (3) Mtdnapore , 

(4) Hooghly , and Additional District Judge’s Court of Hooghly , 

(5) Dacca , (6) Rajshahi , (7) Dinajpur 

Jurisdiction to summon any person. 

Sec 36 of the Presidency Towns Insolvency Act, 1909 (sec 59A 
of the Provincial Insolvency Act) confers a power which is general 
in Its character The Court can require a person to be examined 
whenever the circumstances are such as to bring the section into 
operation The Court ought not to refuse or limit the order on the 
ground that the information to be obtained on the examination 
may result in litigation against the person examined One of the 
objects of the section is to enable the Official Assignee to discover 
whether he ought to engage m litigation on behalf of the estate or 
not The examination may be ordered when the circumstances 
bring the case withm sec 36 (I) The examination may or may not 
result in some admission of liability on the part of the person 
examined Pnmti facie the Court ought not to make an order 
under this section unless there is ground for thinking that the order 
IS likely to be of some use. In re Goolbai Petii , The Bank of India 
Ltd \ Pfierotshaw Pent, 57 Bom 665 35 Bom L R 546 145 I C 
648 1933 AIR (Bom) 309 Under section 36 (1) of the Presi 
dency Towns Insolvency Act (sec 59A of the Provincial Insolvency 
Act) It has been held that the Court m a suitable case may summon 
before it any pardanashm lady witness who is know n or suspected 
to have in her possession any property belonging to the insolvent 
Section 132 (1) of the Code of Cml Procedure which does not 
apply to examination of witness under sec 36(1) of the Presidency 
Towns Insolvency Act, empowers the Court to order any parda 
nashin lady witness to give evidence m Court provided she is not 
compelled to come forth intoMCw or to become visible to the public 
gaze, In re Bdas Ray Serawgee, 56 C 865 33CWN 681 

Jurisdiction when may be Invoked. 

The section docs not contemplate a roving enquiry into the 
affairs of the insolvent, but where the Official Assignee only desires 
to enquire into a specific matter, namclv, a debt which he is infor- 
med is due from the applicant to the insolvent, then the section 
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may be invoked In tfie matter of JazJiuan Keshoiiji 152 IC 878 
1P34 A 1 R (Smd ) 158 


Who can apply 

The Court has power under section 59A on the application of 
(1) the Receiver or (2) any creditor uho lias proied hs debt 
When an application praying for an order for examination of 
witness under section 36 of the Indian Insolvency Act (sec 59A of 
this Act) has been made or supported by the Official Assignee 
himself It is the duty of the Court to grant the same readily But 
when any person other than the Official Assignee asks for such 
examination the grounds of the application should be caref^ully 
considered and sifted by the Court which should satisfy itself that 
the examination of the proposed witness is likely to be of some 
benefit to the creditors or to the estate and has not been made 
merely with a view to harass and annoy persons to be examined 
In re Allndinbfioy Hubibhoy II Bom 61 To entitle a creditor to 
make an application under the section he must be a creditor who 
has proved his debt that is he must be a bona fide creditor 
Ibid The Court had power to take action under section 36 
of the Insolvent debtors Act as soon as there was an insol 
vent before the Court even prior to the date fixed for the 
hearing and there was no necessity for an application by anybody 
In re Chunilal Ostia! 29 Cal 503 The phrase a creditor who his 
proved his debt m sec 36 of the Presidency Towns Insolvency Act 
(sec 59A of the Provincial Insolvency Act) does not mean that 
such a creditor is only a person whose proof of debt has been 
formally admitted by the Official Assignee as has been held in In 
re Abdtil Samad 26CWN 744 but includes i creditor who has 
given the required proof of his debts by delivering or sending 
through the post in a prepaid letter to Official Receiver an affidavit 
verifying the debt Sailendra krisfina Roy v Rashmofion SIwilia 33 
CWN 709 


Nature of application to summon 


So far as the genenl nature of the application is concerned 
ipplicitions of this nature should set out fully md in detail the 

no affidavit 
or trustee 
mination of 
s Insolvency 
swore that 

the matters stated were true to the best of his information and 
belief It was stated that the person whose examination was sought 
was capable of giving information regarding the dealing with the 
property of the insolvent It was held that the verification w as 
sufficient Re A F Scldana Exp Sulclal fCamani 32 C W N 679 
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60, (i) In any local area in which a declaration has 

\ been made under section 68 of the 

in regard to imtno^a Code of Civil Procedure, 1908, and is 
bie property forcc, no salc of immovable property 

paying revenue to the Government or held or let for 
agricultural purposes shall be made by the receiver , but, 
after the other property of the insolvent has been realised, 
the Court shall ascertain — 

(a) the amount required to satisfy the debts 
proved under this Act after deducting the 
moneys already received 

(b) the immovable property of the insolvent re- 
maining unsold , and 

(c) the incumbrances (if any) existing thereon , 
and shall forward a statement to the Collector 
containing the particulars aforesaid , and 
thereupon the Collector shall proceed to raise 
the amount so required by the exercise of 
such of the powers, conferred on him by 
paragraphs 2 to 10 of the Third Schedule to 
the said Code as he thinks fit, and subject to 
the provisions of those paragraphs so far as 
they are applicable, and shall hold at the dis- 
posal of the Court all sums that may come to 
his hands by the exercise of such powers 

( 2 ) Nothing m this Act shall be deemed to affect any 
provisions of any enactment for the time being in force 
prohibiting or restricting the execution of decrees or orders 
against immovable property , and any such provisions 
shall be deemed to apply to the enforcement of an order 
of adjudication made under this Act as if it were such a 
decree or order 

Review 

This IS section 21 of Act 111 of 1907, and is intended to afford 
protection to the agriculturists as contemplated by sec 68 of the 

CPC 1903 

Receiver’s power to sell revenue pacing propert>. 

The Receiv er has no power to sell immovable propert> of t 
insolvent paying revenue to the Government or held or let 
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agricultural purposes in any local area m which a declaration has 
been made under section 68, C.PC, 1908 Under section 68, 
CPC the local Government may, with the previous sanction of 
the Governor General in Council, declare by notification in the 
Local Official Gazette, that m any local area the execution of 
decrees in cases m which a Court has ordered any immovable 
property to be sold, or the execution of any particular kind of such 
decrees, or the execution of decrees ordering the sale of any parti 
cular kind of, or interest m, immovable property, shall be transferred 
to the Collector 

“The firsr clause of sec 21 (now sec 60), is not applicable to 
the Punjab and the second clause of that section does not require 
that the Receiver or the Court should proceed through the Collec- 
tor The underlying principle of the law of insolvency is that an 
insolvent shall be freed from his indebtedness and shall obtain a 
discharge within a reasonable period, and the Court or a Receiver 
proceeding under the Insolvency Act, should proceed as far as 
possible on the same lines as a Court acting in execution of decrees 
In execution of decrees against the land of indebted members of an 
agricultural tribe it has always been the practice that the debt 
should be liquidated by a farm terminable after a reasonable period, 
and the maximum period for which a farm has been permitted w 
twenty years By the arrangement of such a farm or a mortgage, 
which IS automatically redeemed by the profits, the debt is auto 
matically extinguished Ordinarily, different or harsher measures 
should not be taken against a person, who becomes an insolvent 
under the provisions of ^the law, Manyi v Gind/ian Lai, 2 Lah 78 
61 Ind Cas 674 But ' this case does not lay down an absolute 
bar to the Insolvency Court permanentl, alienating the land of an 
in-^olvent or to its departing from the principles governing the 
execution of ordinary decrees if a fit case is made out for such an 
action,’’ Lflc/iman Smgfi V Mflfuxntram, 29 PLR 606 (1929) AIR 

(L) 66 

Sec 16, Punfab Alienation of Land Act, overrides the provisions 
of the Provincial Insolvency Act in respect of all matters which ate 
done in ‘ enforcement of the order of adjudication ” An act done 
by the Receiver in pursuance of the authority which he derives 
from the order of adjudication is nothing but an enforcement of 
the order of adjudication and sale of the land belonging to a 
1 ' ’ « • L » ► provisions of sec 

Jhanda Ram, 12 Lah 
owing the Full Bench 
( 510, a judgment debtor 

against whom were ouisuiiuiiig uet-iees oi a Revenue Court for 
rent being adjudicated insolvent, the decree holder sought to 
execute his decrees and was met by an objection that the property 
agTinst which execution was sought had been transferred by the 
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insolvent judgment-debtor to his wife and minor son. The decree- 
holder, thereupon, with the leave of the Insolvency Court brought 
a suit for a declaration that the transfers made by the insolvent 
were collusive and sham transactions and that the properties 
should be declared to have vested m the Receiver. It was held 
that inasmuch as the Provincial Insolvency Act did not apply to 
proceedings in the Revenue Courts the suit was misconceued and 
not maintainable. 

Effect of sale by the Receiver. 

When an immovable property belonging to an insolvent whose 
claim, however, to it was m dispute was sbld by the Receiver for 
a low price, it was held that the sale was void either under sec. 60, 
Provincial Insolvency Act or under sec 6 of the T P Act. Narir 
Hossan V Mtitin (1925) A I R (Oudh) 299 

Rights of secured creditor unaffected. 

Where during the pendency of the insolvency proceedings the 
Receiver and the secured creditors referred the matter to arbitration 
and the award directed the Receiver to bring the insolvent’s property, 
which was ancestral and revenue-paying, to sale and realise the 
sale-proceeds through Court, it w as held that the InsoK ency Act 
has no provision to prevent secured creditor from acting according 
to the award, but the better way would be to obtain the insolvent’s 
discharge under section 38 and deal with the property outside the 
jurisdiction of the Insolvency Court. The Receiver would then 
cease to be Receiver under Insolvency Act, but being a person 
vested by the arbitrator with authority to sell the property under 
the arbitration provnsions, would be able to sell the property under 
the terms of the award, Ram Deii v. Ganei/u Lai, 24 A L j 480 95 
IC. 416 1926 A I.R. (All.) 501 

Sale by Receiver of property held or let for 
agricultural purposes. 

Agricultural purposes must be for the purpose of cultivating 
soil. Where the main object of occupation is the dwelling house 
and w’here the cultivation of the soil, if any, was entirely subor- 
dinate thereto, it was held that the land was not used for agri- 
cultural purposes, Kah Kissen v. Janki, 8 W.R. 250. Cultivation of 
indigo IS an agricultural purpose, but not manufacture of indigo 
cakes, SuTcndra v. Han Mohan, 31 Cal, 174 Lands for the cultiva- 
tion of potatoes, gram, vegetables, are lands for agncultural 
purposes, King Emperor v. Aloomder 25 Mad 627 12 hi L,J. 395. 
But see Umrao Btbi v, Savod Mahomed, 27 Cal. 205 . 4 C.W.N. 76, 
.,i,..„ u,ij , 1 - j ' not 

; ■ • ' not 

: ■ ■ ■ . • . A • 
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for the cultivation of coffee is an agricultural lease Mumgesa \ 
Chinanthahai. 24 Mad 421 Properties held or let for agn^ltura! 
purposes are exempt from attachment under s 60 C P C and 
therefore they do not vest m the Receiver and he has no right 
to sell the property Sardar v Novin Chandra, 1937 A W R 78 
1937 A L J 129 167 1 C 940 1937 A l.R (All ) 26 

Sub sec. (1), clause (c) Procedure for sale b> Collector. 

For the procedure to be followed by the Collector, iide the 3rd 
schedule of the C P C , 1908 After the sale proceedings have been 
transferred to the Collector under sec 60, the Insoh ency Court 
has no authority of any kind to interfere with ^he proceedings 

Collector or his 
refer the case 
1, Girdhan Lai v 

j u u ^ I R (A ) 203 

Distribution of Property 

61. (i) In the distribution of the property of the 

insolvent, there shall be paid m priority 
Priority of debt. debts— 


(a) all debts due to the Crown or to any local 

authority , and 

(b) nil salary or wages, not exceeding twenty rupees 

m all, of any clerk, servant or labourer in 
respect of services rendered to the insolvent 
during four months before the date of the 
presentation of the petition 

(2) The debts specified m subsection (r) shall rank 
equally between themselves, and shall be paid in full, 
unless the property of the insolvent is insufficient to meet 
them, in which case they shall abate m equal proportions 
between themselves 

(3) Subject to the retention of such sums as may be 
necessary for the expenses of administration or otherwise, 
the debts specified in subsection (i) shall be discharged 
forthwith in so far as the property of the insolvent is 
sufficient to meet them 


(4) In the case of partners, the partnership property 
shall be applicable m the first instance m payment of the 
partnership debts, and the separate property of each partner 
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shall be applicable in the first instance in payment of his 
separate debts Where there is a surplus of the separate 
property of the partners, it shall be dealt w ith as part of 
the partnership property , and where there is a surplus 
of the partnership property, it shall be dealt with as part 
of the respective separate property in proporation to the 
rights and interests of each partner m the partnership 
property 

(5) Subject to the provisions of this Act, all debts 
entered in the schedule shall be paid rateably according 
to the amounts of such debts respectively and without 
any preference 

(6) Where there is any surplus after payment of the 
foregoing debts, it shall be applied in payment of interest 
from the date on which the debtor is adjudged an insol- 
vent at the rate of six per centum per annum on all debts 
entered in the schedule 

Review. 

This IS section 33 of Act III of 1907, and is based on sec 33 of the 
Bankruptcy Act 1914, and sec 49 of the Presidency Towns Insol 
vency Act, III of 1909 The introduction of this section in Act 
HI of 1907 was thus explained m the "Notes on Clauses to that Act 
' The list of preferentnl payments enumerated m sec 356 of the 
CPC, 1882 while including Crown debts gives no priority to the 
wages of service or labour rendered to the insolvent On the other 
hand, the invariable preference given to mortgages over unsecured 
liabilities 18 not expedient It is proposed therefore to adopt the 
principle accepted in sec 40 of the Statute of 1883 as supplemented 
by sec 1 of the Preferential Payments in Bankruptcy Act, 1888 

Scope of the section 

The section deals with the distribution of the assets after realisa 
tion by the Receiver It also lays down that m distributing the 
assets that may come to his hand the trustee must observe certain 
pnonties, that is to say, he must pay certain classes of creditors 
in full before paying ordinary creditors anything at all It will 
be convenient to consider preferential claims in the order in which 
they are preferred ‘ It should be mentioned that this section 
(sec 33, Bankruptcy Act) does not affect the rights of secured 
creditors,” Richards v Oierscers cf fCiddcnninsttfr, (1886) 2 Ch 212 

Sub-sec. ( 1 ) (a) , Priority of debts due to the Crown. 

In Re Henly and Co , (1878) L-R- 9 Ch D 469, James, 
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held, that uhenever the npht of the Crown and the right of the 
subject with respect to the payment of a debt of equal degree 
came into competition, the Crown right prevails It was held 
that the Crown having a right of distress could proceed to distress 
and It was therefore right that the Crown debt should be paid in 
priority to other creditors Cotton, L J , held that the right existed 
even when Crown submitted to come in under the administration 
of the assets m the winding up of the company A distinction 
has always been drawn between bankruptcy and winding up mis- 
much as m the former the whole of the property is div ested from 
the former, i e the company and passes to the trustee and becomes 
his property, while m the case — - --l _ i i 

ment In Rex v Wells, (1812) 1 
of law that where the Kmg's anc 

be preferred, has been established It is only when claims of the 
Crown and claims of common persons (to use an old expression) 
‘concur’ or come into competition that the Crown is preferred 
The Crown has no more right than a common person to sel*e A’s 
property and apply it in or towards the discharge of a debt due 
from B It IS a matter of common justice and, it may be added of 
common honesty,’ per Lord Macnaghten m Raeho Prosad v Lata 
MewflLflU4 All 223 (PC) 15CLJ 327 (PC) 16CWN433 
PAL] 401 The Crown has priority over unsecured creditors 
in the payment of debts Where there are funds in Court belong 
mg to the debtor the Court can order payment of a Crown debt 
due by the debtor, on the application of the Crown without a 
formal attachment being issued, Somram Rameshur v Mory Pmto 
11 Rang 467 Fora debt due to the Crown by the insolvent and 
which accrued due before he was adjudicated an msolveut the 
Government brought the insolvent’s properties to sale and sold 
them m auction without reference to the Official Receiver It 
was 3 debt provable in insolvency It was held that the sale 
was Invalied After adjudication the insolvent's properties be- 
come vested m the Official Receiver under sec 28 (2) The course 
open to the Crown is to prove the claim in insolvency and then 
under sec 61 to claim preference as a Crown debt, C M S A No 
142 of 1930 (Madras), 65 M L) 35 (Notes) 

Rights of the Crown to prove. 

A person who had executed a mortgage of his immovable 

_ _ t j „ — ^ j 


was held that if the Government wished to rely upon the protec 
tion given by s 55 Provincial Insolvency Act, to bona fide transac 
non prior to the date of the order of adjudication it was the duty 
of the Crown to have pleaded the protection of the section and 
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further the burden \s as upon the Crown to show that at the time 
of the transaction m question it had no nonce of the presentation 
of an insoKenev petition It was further held that the sale should 
be set aside but that as the debt due to the Crown was contracted 
before date of adjudication the debt due to the Crown was pro 
vablemthe insohency under the provisions of sec 34 (2) and In 
proof of the debt the Crown should have priority in the distn 
bution of the property of the insolvent under s 61 (1) (a) Conse 
quently the proper course of the Crown to pursue was to prove 
in the insohency the amount doe on account of the rent as a debt 
and then to claim priority unders 61 (l)(a) Secretary of State v S C 
Niyogi 1 58 I C 361 1935 A I R (R) 273 

Crown debts under the Indian Companies Act 
Sec 229 of the Indian Companies Act makes the rules of 
bankruptcy applicable as far as may be Where however there 
IS a conflict between the Indian Companies Act and the Insolvency 
Act the provisions of the Companies Act must be given effect to 
And section 230 of the Companies Act was enacted to deal 
specially with the same questions as to priority as were dealt with 
by sec 61 of the Provincial Insolvency Act with the object of 
superseding that section of the Insolvency Act and confining the 
decision on all such matters to the provisions of sec 230 of the 
Companies Act Thus claims by the Local Government to the 
cvpenses of an investigation (under sec 138 of the Companies 
Act) into the affairs of the Company in liquidation not being 
such as are referred to m sub sec (1) (a) of sec 230 of the Com 
panies Act are not entitled to priority Secretary of State v The 
Punjab IndasiTial Bank IZ Lah 678 32 PLR 367 134 IC 200 
1931 AIR (L) 351 

No priority of Cro»vn debts over mortgages 
In English mortgages the oivnership is wholly transferred to the 
creditor which is however liable to b« divested by the re payment 
of the loan on the appointed day The mortgagees have the right 
to enter upon possession of the property immediately upon the 
execution or the deed but the possession of the mortgagor is protec 
ted by the covenant for quiet enjoyment till default The mort 
gagor has only the nght to redeem The mortgagee is not obliged 
to apply for sale of the property mortgaged He has no debt pro 
V able m the insolvency until his security has been valued or realised 
It stands outside bankruptcy Crown is therefore not entitled to 
pnonty over the immovable property so mortgaged Dost Muhammad 
fCfian V Mnnick 29 All :i37 E^ahim Khan v Rdngasuami Na cker 
28 Mad 420 The rents and profits arising out of mortgaged Imd 
m the hands of a Receiver pntna faae are not sums payable to the 
mortgagor but form part of the mortgaged property upon w hich the 
debt due to the mort^gec was secure! The Crown is not entitled 
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tobcpiiJsuch rents and profits m rc<pect of n debt due by the 
morrj,i8or to Goxernment In pnonty to the partv entitled to Jt. 
mmelv, the niortRiRee decree holder, Mn JooTtan v The ColLctcn of 
Rcinioon, 12 Rong 437 Thesecond mortgagee has a right to redeem 
The ownership of the porperty passes to the first mortgagee and he 
rs therefore not entitled to priority o\cr the Crown Runfe o/ L/pper 
indiii V AdministrtUor Generflf, Bengal, 45 Cal 653 -J C \X N 793 


Debts due to any local authortt% 

' The tvpression 'local authority’ slnll mean i Municipal Commit- 
tee, District Board, body of Port Commissioners i>r other authority 
legally entitled to or entrusted by the Got ernment w ith the control 
or management of municipil or local funds ij t frS) of the 
Gtnerul Clauses Act, % of 1897 Under sec U (1) (a) of the 
Bankruptcy Act, 1914, there shall be pail in pn ntv to all other 
local debts ‘all parochial or other local rates due tn>m the bankrupt 
at the dare of the receiung order, and having l'cci>me due and 
piyble within twelve months next before th it tinu and all the 
isbCJsed raxes, land fax, property or inconittix isjcsjcd in the 
bankrupt upto the fifth day of April next be fire the dateoftlie 
receiving order, and not exceeding m the whole one > ear’s assess- 
ment " Doth under sec 61(1) (a) of this Act md set 49(1) (a) of 
the Presidency Towns Insolvency Act there >hill ht paid m tinoritv 
to all other debts ‘all debts due to the ( row nor to any local 
authority " Since m a Hindu joint family tiu son^ are liable to pay 
their father s suretyship debt, upon the insoh envy ot the father and 
the sons the interests of the sons alst> in tIu joint famill ere 
answerable in the discharge of such debts to i public body in prio- 
rity over all the debts, whether of the sons or of the joint family 
The prtortfy is nof resmeted to the interest of the father alone /n 
re Assaram Mon Ram, 126 IC 477 1930 AlR (S ) 244 The 
Port Trust IS a local authority The words debts due the Crown 
or local authority msec 61 means debts provable m insolvency. 
Official AssiRnec V Trustees, Port Trust. Madras ILR (1937) M US 
The expression "debt due to the Crown or local authonty" includes 
not only a debt which has become due to the Crown but also a 
debt which is provable jn Insolvency Sfcrctar-y of , nfficial 
Assignee 174 I C 157 1938 AIR (S) 49 ’ 


Clause (b) ; Salary or wages. 

Under sec 33 (1) (b) and (c) of the Bankruptcy Act “all wages 
or salary of any clerk or servant in respect of services rendered fo 
the bankrupt during four months before the date of the receiving 
order, not exceeding fifty pounds . and all wiges of any labourer 
or workmen not exceeding twenty five pounds whether payable 
for time or for piece work, in respect of services rendered to the 
bankrupt during two months before the receiving order will be 
paid in priority to all other debts provided that where any 
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labourer in husbandry his entered into i contrict for the payment 
of a portion of his wages m a lump sum at the end of the year of 
hinng, the priority under this section shill extend to the whole ot 
such sum or a part thereof as the Court may decide to be due 
under the contract proportiomte to the time of service upto the 
date of the receding order * Under section 49 (I) (b) of the 
Presidency Towns InsoKency Act, ‘all salary or wages of any clerk, 
ser\ ant or labourer in respect of services rendered to the insolvent 
during four montfis before the date of the presentation of the 
petition not exceeding three hundred rupees for each such clerk 
and one hundred rupees for each such servant or labourer shall 
be paid in priority to ill other debts " Salary does not include the 
prospective earnings of a professional man in the exercise of his 
personal skill and knowledge Exp Benueff re Hutton, (1884) 14 
QBD 301 Where a commercial traveller was employed at a 
fixed salary of £2 a week and a commission of 3^ per cent on all 
business done by him Bighim, J held that the commission was 
part of the salary and must be paid in priority, Re Klin, exp Good 
urn, (1906) 22 TLR 664 The wiges or salary must be m respect 
of personal services rendered by^ the clerk or servant, not those 
which he piys some one else to^render, Catrncy v BacA, (1906)2 
KB 746 

Clerk or servant. 

Occasional clerk or servants are not entitled to the benefit of 
priority, Ex parte Wal'er, LR 15 Eq 412, Cmrnry v Bacfe, (1906) 
2KB 746 

Labourer. 

The expression ‘labourer’ denotes persons who earn their daily 
bread by personal manual labour or m occupations which require 
httlc or no art or skill or previous education, } Chand v Aba, Bom 
132 Thus a person employed to spin cotton m a spinning mill is 
a labourer 

Other debts entitled to priority. 

Besides the Crown debts and salary or wages of any clerk, 
servant or labourer as stated above there are other debts which, 
under the Bankruptcy Act, are entitled to be paid in priority, nj , 
all amounts not exceeding €100 due in respect of compensation 
under the Workmen’s Compensation Act, 1906, and all contri- 
butions payable under the National Insurance Act, 1911, by the 
bankrupt in respect of employed contributors and workmen in an 
insured tnde during four months before the date of the receiving 
order Under the general liw where the estate of a deceased debtor 
IS being idmintstered under the Bankruptcy law (sec 61, Provincial 
Insolvency Act), all expenses properly incurred by the person 
representative of the dccca'cd arc to be paid in full in priority 
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all other debts (sec 130 subscc (6). B Act, 19141 The trustee 
Ins power to prefer a claim where in .ipprenticc or clerLwa* 
articled to the bankrupt piror to bnnkruptev and a sum of mone> 
has in consequence been paid to the bankrupt as a fee or premium 
(sec 34, Bankruptcy Act) 

Trust money. 

By the Friendly Society’s Act, 1896, trustees of a friendly society 

hme, on the bankruptcy of an officer of the society, who by virtue 
of ins office, has in his possession money or property of the society, 
a nqht to receive the same in preference to other debts and claims 
asainst the estate The trustees of a savtORs bank ate phccil m a 
similar position to that of trustees of a friendly society [sec 33, 
sub sec (9), Trustees Savings Bink Act, 18631 Where n trustee 
wrongfully mingles trust property with his own, the beneficiary t* 
entitled to a charge on the whole fund for the amount due to him 
Where a banker, who was one of the trustees of an endowed school, 
had a sum of money belonging to the endow ment entrusted to him 
by the co trustees, and he put that sum into his own business 
without the knowledge or consent of his co trustees and his busi 
ness came to a standstill, and he was adjudicated an insolvent, 
it was heid that the bankrupt’s co trustees were entitled to a charge 
on the whole estate m the hands of the Official Assignee in priority 

to other creditors or on the basis of following moneys which have 
been misappropriated to the fund in which they must be supposed 
., 1 .- » c.inV In M P<fa» Knutc/ibiiiU Hcif/et, (1879) 

(1914) AC 393 . Fennel V 
* . " Offctnl Assignee Mfluitts 

» 57MLJ 99 34 CWN 

4u tNoiesi v-iiwt. a i«.u ihe right of the cestui 

mist to follow the trust property or the proceeds thereof does not 
depend on a rightful or wrongful disposition of the property bv 
the trustee As between the cestui que tnist and the trustee and 
all parties claiming under the trustee, otherwise than by purchase 
for valuable consideration without notice, all property belonging 
to a trust, however, much it may be changed or altered m 
nature or character, and all the fruit of such property whether m 
its original or altered state, continues to be subject to or affected 
by the trust The defendant received a sum of Rs lOOOOtobe 
invested m his business in the name of the plaintiff, then a minor, 
and it was so invested Subsequently the defendant was adjudi 
cated insolvent, and the Official Assignee sold his stock m trade 
and had funds in hts hands divisible among the insolvent’s creditors 
The plaintiff claimed preferential payment m respect of the sum ot 
Rs 10 000 It was held (allowing the claim) that the transaction 
being admittedly a trust, the plaintiff was entitled to a charge i^on 
the sale oroceeds m the hands of the Official Assignee, The Official 
Assignee of Madras V T Knshnaji Bfiat, 60 I A 203 56 Mad 570 
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(PC) 65MLj 1 1933 M\VN 575 37 C\VN 713.57CLJ 
433 35 BomLR 756 1933 ALJ 637 143 I C 162 1933 A I R 
(P C ) 148 affirming The O^cjal Assignee of Madras v. Krishnaji Bhat, 
59 MLJ 718 31 L\V 792 1930 MWN 362 125 IC 533 
1930 AIR (M ) 693. 

Deposit IS not Trust. 

Mere deposit of money with a person who is afterwards adjudi' 
Gated an insolvent does not entitle the depositor to claim a charge 
on the assets of the insolvent in the hands of the Official Receiver 
To be entitled to such a charge it must be shown that the money 
was deposited with the insolvent for a specific purpose, Satyamma 
V The O^cial Recener, Kisina District, 38 LW 891 . 146 IC 699 
1933 AIR (M ) 917 When a trust money is handed over to any 
person, whether he be trustee or not, to use m his business subject 
to the payment of interest a relationship of creditor and debtor is 
set up The circumstance that he can use the money as his own 
and that he has to pay interest has the effect of engrafting a con- 
tract upon the trust whereby title to the money is transferred and 
the trust can no longer look to that sum of money as its res or sub- 
ject matter but to a promise to pay an equal sum Where, therefore, 
a certain trust had been constituted on the footing that its fund 
could be invested and used by the insolvent trustee in his own name 
in consideration of his paying interest he becomes, when he invents 
the money in his business, only a debtor to the trust and the trust 
can have no charge on or preferential right in his general assets m 
insolvency, but must only rank with ordinary creditors, Nagappa 
Checciar v Ojficial Assignee, Madras, 60 M L ) 355 1930 MWN 
1077 134 I C 161 1931 AIR (M) 251 

Rent due to landlord. 

By virtue of the provisions contained m sec 101 of the Oudh 
Rent Act a landlord Is a secured creditor of his tenant for his rent, 
and when the tenant becomes insolvent, the landlord is entitled to 
be paid the rent due to him, out of the proceeds of the sale of the 
crops of the insolvent before distribution is made among other 
creditors, Bisfiambher Naifi v RmIcIui, 81 Ind Gas 647 

Secured debts. 

A mortgagee who procures a Receiver to be appointed in a mort- 
gage suit is entitled to the income from the mortgaged property in 
the hands of the Receiver m preference to the Official Assignee An 
equitable mortgagee v\ ho obtains the appointment of a Receiver of 
the mortgaged property establishes a claim to hav e the recov cnes 
made by the Rcceiv er earmarked for his benefit, m case the mort- 
gaged property is not sufficient to satisfy his claim, and an Official 
Assignee cannot claim the rents and profits of the property in ’ 
hands of the Receiver for the bertefit of the general, body 
42 / 
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creditors, Offi-ial Assi^ntc \ Pim/ab Naiionnl Bank Ltd . 26 S L R 61 
1932 AIR {S)82 

Sub sec. (2) , Equality of debts entitled to priority. 

It is provided by sec 33 (2) of the Bankruptcy Act, 1914, and set 
49 U) of the Presidency Towns Insolvency Acr and sub-sec (2) of 
this section that the debts specified in sub-sec (1) shall rank equally 
between themselves 


Sub-sec. (3) , Cost of administration. 

This IS section 33 (3) of the Bankruptcy Act. 1914. and section 1 
(1) (2) of the Preferential Payments in Bankruptcy Act. 1888 (51 &, 
52Vict,Ch 62) The preferred debts arc to be paid forthwith 
subject to the retention of such sum as may be necessary for the 
expenses of administration or otherwise Under these sections the 
payment of CrOAn debts, salaries and wacesof servants and clerks 
are deferred until the payment of the costs of administration 


Arrears of rent. 

Rent for the period from the date of passing of the order of 
adjudicatian to the date when the premises were vacated was to be 
treated as ‘expenses of administration or otherwise ’ and was to be 
given priority while the rent due up to the date of the passing of 
the order of adjudication was to rank as debt provable under the 
law and in respect of which the landlord was to rank pan passu 
with othe ’ ’ ’ ved then debts The Offiaal 

Tnuteeof 57 Cal I2I0 34 C\VN 

751 51 ( IR (C ) 459 Hence it no 

doubt follows that the rent for premises m which the insolvent# 
goods are stored after adjudication comes under 'expenses of adminis- 
tration’ within the meaning of sec 61 (3) and takes priority even over 
the debts of the secured creditor, yet where the premises are vacated 
before the order of adjudication is passed the owner of the premises 
IS not entitled to claim priority under sec 61 (3) for the amount due 
to him as rent, Ml Mohammadi Begom v Ahsan Ahsan & Co , 39 
PLR 314 171 1C 992 1937 AIR (L) 96 Under sec 49 of the 
Presidency Towns Insolvency Act, the rent due to a landlord from 
the insolvent not exceeding one month’s rent is also entitled to be 
paid in priority to all other debts 


Sub-sec. (4) : Distribution of partnership assets 

As has been observed under sec 28 (2) where there is a joint 
adjudication the whole of the property of the bankrupt whether 
partnership or separate property, vests in the trustee and is adminis 
tered by him, but if only one member of a partnership becomes 
bankrupt, his trustee becomes tenant in common with other part 
ners subject, however, to an account , for, as Lord Tenterden said 
in Holdemesse v S/iackles, 8 B and C 612 “It is clearly established 
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as a good principle of law that if one partner becomes a bankrupt 
his assignees can obtain no share of the partnership effects until 
they first satisfy all that is due from him to the partnership " The 
trustee does not become a co partner with the soKent partners, but 
the bankruptcy of one partner constitutes a dissolution of the part- 
nership, (Fox \ Hanbun, Cowp 445, Eduards v Hooper. II M and 
1 I partners Sub section 

ion 33 of the Bankruptcy 
distribution of joint and 
separate estate laid dou n by Lord King in Exp Cook, 2 P Wms 500, 
which runs as follows ‘ Joint creditors shall be first paid out of the 
partnership of the joint estate, and the separate creditor out of the 
separate estate of each partner and if there be a surplus of the 
joint estate besides what will pay the joint creditors the same shall 
be applied to pay the separate creditors , and if there be, on the 
other hand a surplus of the separate estate beyond what will satisfy 
the separate creditors u shall go to supply and deficiency that may 
remain as to the joint creditors ’ “Partnership ’ debt means a debt 
which is due from a partnership The mere fact that i partner is 
personally liable for the partnership debt as a partner would not 
deprive it of us character as a partnership debt for the purposes of sec 
61 (4) To hold that a debt for which a partner is personally liable 
ceases to be partnership debt would practically obliterate all distinc- 
tion between the expressions “partnership” debts and “separate" 
debts as used in that section. Hans Raj K/wnna v Ramditta Mol, 143 
IC 755 1933 AIR (Lah)639 Sec 49 of the Indian Partnership 
Act, IX of 1932 provides that “Where there are joint debts due from 
the firm, and also separate debts due from any partner, the property 
of the firm shall be applied m the first instance in payment of the 
debts of the firm, and, if there is any surplus then the share of each 
partner shall be applied in payment of his separate debts or paid to 
him The separate property of any partner shall be applied first in 
the payment of his separate debts, and the surplus (if any) in the pay- 
ment of the debts of the firm ” Where there are partnership debts 
and separate debts and some members of the partnership are those 
who are liable in respect of the separate debts, a creditor of the 
partnership in respect of a pronote executed by one of the partners, 
has the right to elect to go against the partnership assets or against 
the separate assets of the executant , but having once elected, he is 
bound by his choice, and is not entitled to take up the other posi 
non Without showing good reason for the change of election 
Scsfidgiri Rao v Curwra Bank Lfd 1936 M W N 1070 

When an order of adjudication is passed either under the Pro\ in- 
cial or the Presidency Towns InsoUency Act against a firm, not onl 
docs the property of the firm \est m the Official Receiver or 
Assignee, as the case may be, but also the property of each in 
dual partner vests in him Both ?he5e Acts provnd? foT 
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procedure which the OfTicial Rccencr or the Assij^ncc as the ca«e 
maybe is required to follow for deilmR with such property He u 
required to apply the partnership propcrtv in Jischir^e of the 
partnership debts and lilewi«e to apply the private property of 
each individual partner in dischatpc of his private debts tn the 
first instance and it is only when there » a surplus of either kind 
of property that he has power to appU it in payment of the other 
debts It IS not only incumbent on the creditors of a firm which 
has been adjudicated as insolvent but aJ<o on the creditors of each 
individual partner to prove their claims in the insolvency procee 
dings and It would be unfair to an insolvent whose property has 
vested m the Official Receiver for the benefit of his creditors to be 
harassed again by one of such creditors merely and solely because 
the order of adjudication w as not passed on an application directed 
against him but against a firm m which he was a partner becau*e 
for the sake of convenience the Court passed an order against 
the firm and did not pass a specific order against each individual 
partner in such firm Heerjt Jnra/ v fmn of V al ibritm Mnlji 2? 
SLR 422 1932 AIR (S ) 39 


In order to show that certain persons are partners of a firm so as 
to moke their estate available for distribution amongst their creditors 
it must be proved by evidence that the persons alleged to b« 
partners have agreed to combine their property labour and skill 
m the business and to share the profits and losses m the same From 
the mere fact that a person carrying on business is a co parcener 
in a joint Hindu family it does not necessarily follow that all his 
CO parceners are his partners in that business V i tilal \ Shah 
Khiohnd 27 Bom 157 Dina;p«rTT<id ng < nd Dunking Compnny Ltd 
V ProbiuTjli Chandro Sen 56 C L J 440 


Where two person have joint and sepearate property and joint 
and separate debts the joint properties are applied in the first 
instance m payment of joint debts and if there is a surplus U is 
dealt with ns part of the separate property m proportion to the right 
and interest of each partner m the estate Simiiirly the separate 
property is applicable in the first instance in payment of their 
separate debts and after such debts are discharged the surplus 
if any is dealt with as part of the jomt property Where a receivang 
order is made against a partner any creditor to whom the partner 
is indebted jointly with other partners or any of them may prove 
his debt for the purpose of voting at any meeting of the creditors 
and may vote but he cannot vvhere the partner is adjudged 
bankrupt receive a dividend out of the separate property until all 

’ ^ 1 r int of their separate 

5 1930 AIR (S) 


of the firm were 

sun (.lent lo pay m luii me wnoie or me creditors on a careful 
realisation by the Receiver no question arises for administration of 
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the separate estates of the partners On the other hand, there 
may be a deficiency m the assets of the firm In that case, the 
creditors w ill ha\ e to resort to the assets of the separate estates 
of the partners and then it will have to be determined what are 
the separate assets of the partners and how far the creditors are to 
be paid from the assets of the separate estates T^ese are matters 
which are to be determined after adjudication, Debendra Cluindra 
Sikdar v Pumsotwm Dos, 55 1 C 186 The petitioninR creditor of 
an insoUent partnership is not entitled to payment out of the 
separate assets of the partners in competition with their separate 
creditors The exception allowed in English law m his favour 
should not be allowed in applying the provisions of sub-sec (4) of 
sec 61 of the Provincial Insolvency Act, NaTJin Das Donlal \ Mibin 
Lai, 1934 ALJ 676 3 AWR 481 149 I C 935 1934 AIR 
(All ) 521 

In bankruptcy there is only one administration of joint and 
separate estates, though for convenience of administration the 
creditors are divided into two classes, Exp Findley, (1881) 17 Ch D 
334 Joint creditors may prove against and receive dividends out of 
each of the separate estates provided there is no joint estate and 
no solvent partner who can be sued Exp fCenstngwn 14 Ves 447 
Re Budgeit, (1894) 2 Ch 557 In Sardarmal v Arniayal, 21 Bom 
205, the question arose whether, after a separate adjudication of 
insolvency against one partner a joint creditor can attach and sell 
the firm’s property, or even the shares m it of the solvent partners 
jjj j. ij -- u. L* j _ I. r . .u j j - — « c — -Un 

J. 

to 

free 

Act, 1890, where the goods of a debtor arc taken in execution, 
and before the sale or completion of the execution notice is served 
on the Sheriff that a receiving order is made against the debtor, 
the Sheriff shall on request deliver the goods and any money sened 
or received in part satisfaction of the execution to the Official 
Receiver the costs of execution being a first charge upon the goods 
or money In his book on ‘Partnership’ (P 692) Lmdlcy, L J , 
expresses the opinion that these clauses apply as well to cases where 
one partner is bankrupt and the same partner is the execution 
debtor as to those where all the partners are bankrupt and all 
execution debtors, and that they will also be probably held to 
apply where one partner only is bankrupt, and the execution is 
against the firm for a partnership debt, prov ided that the Court 
is in a position to ensure a proper distribution of the assets of 
the firm among the creditors thereof” 

Where the creditors have double remedy open to them ’ 
they intentionally elect their remedy against the joint 
the firm, there is nothing to estop them from ' 
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remedy asnmst the sepnrate estate of the indiv tdinl partners, Ex parte 
Adamson Ij\ re Coo/ie, (1878) 8 Ch 807 relied on m Ahmad Hap 
Dojjfll Mdoj« \ Mcic)cen;ie Stiutrt & Co , 106 I C 366 1928 A I R 
(S ) 46 A decree obtnmed acilnst a partnership and one of its 
partners can, m the c\ent of the insolvency of the partneohip, 
be executed against the separate property of the partner under 
sec 61, cl (4) of the Provnncial Insolvency Act, ict/inlul V Lalluhhat, 
32 Bom LR 702 127 1C 335 1930 A I R (B ) 380 

Where the insolvent firm is only one firm with different 
branches, there is no provision m the Act that creditors who 
had dealings with the foreign branch must realise their debts 
as far as possible from the foreign property before being entitled 
to share rateably with creditors in British Indh, Mongnt Rni v Lata 
Mohan Lai, 149 I C 935 1934 A I R (Lah ) 33 

For dislTtbntion of rtjscts o/ Hindu /hmify ^rm tide notes under sec 
28 (2) page 265 supra 

Debtor cannot prove against his own creditors. 

The principle thnt a debtor cannot prove m competition with 
his own creditors generally prevents either the joint or separate 
estnte from being augment^ against each other , but to this rule 
there is an exception, and that is, where a partner becomes a 
creditor in respect of the fraudulent conversion of his separate 
estate to the u«e of partnership. Ftp Stlhtoe 1 (31 6t j 374 If 
such i case the partner so defrauded, or if he be bankrupt his 
separate estate, may prove against his joint estate m competmon 
with his joint creditors 

Sub sec (5) ; No priority m payment of scheduled debts. 

This IS sec 37 (7) of the Bankruptcy Act, 1914 and sec 49 (5) of 
the Presidency Towns Insolvency Act, III of 1909 After payment 
(1) of the costs of administration (2) Crown debts, salary or wages, 
(3) joint debts out of the joint property, (4) separate debts out of the 
separate property, the balance, if any, of the insolvent’s assets wiH 
be paid rateably to all the creditors who have prov^ their debts 
and have their names entered under sec 33, in the schedule of 
creditors 

This section it must be noted, should be read subject to the 
provisions of sec 52 under which an execution creditor is entitled 
CO be paid his costs of the suit and the execution m priority to the 
debts due to the other creditors where the property of the debtor 
against which execution has issued is delivered to the Receiver by 
the executing Court 

A debtor was adjudicated insolvent on a creditor’s petition 
Two of the debts due to the creditor were by the insolvent and his 
father, since deceased jointly "nie insolvent inherited some pro 
perry from his father which he disposed of before hts insolvency 
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Only one of such properties was recovered m the insolvency procee- 
dings on the ground of undue preference This being the only 
asset a\ailable to the creditors the adjudicating creditor claimed a 
preference o\er the other creditors m respect of the debts due 
jointly by the insolvent and his father It was held that bankruptcy 
is essentially a proceeding m |>ersoimm and only the personal debts 
due by the insolvent can be proved therein The creditor could 
claim no priority over other creditors in respect of the joint debts 
in the son’s insolvency The creditor could have sued under sec 52 
(2), CPC and made him personally liable for the debts of his father 
to the extent of the father’s estate that had come into his hands 
and had been disposed of by him, and then could have proved 
in respect of this liability in the insolvency But even in such a 
case the creditor could not claim priority m respect of the pro- 
perty disposed of and which had come into the hands of the Court 
by operation of the insolvency law, P A A Cfiettyar Firm v T R M 
Chcttyar Firm, 12 Rang 602 On the question whether a creditor 
in insolvency who happens to hold a debt free from any taint of 
immorality or illegality incurred by a father as manager of a Joint 
Hindu family has any priority over the debts incurred by a son 
who was a junior member of the joint family, When both the father 
and son were adjudicated insolvents by one order m an insolvency 

f ietition, It was held that it is obviously the policy of the Insolvency 
aw to distribute the estate among the crditors fairly and unless a 
preference was given by the Act to any particular debt, it must 
necessarily be held to fall within the sub cl 5 of s 61 of the Pro 
\incial Insolvency Act, and no priority can legitimately be claimed 
in regard to the same Viewed m this light of this section the un 
realised simple debts of the father and that of the son would stand 
on the some footing The fact that the father and the son were 
adjudicated jointly on the same petition should not make any 
difference A joint application and even an order passed to 
adjudicate them both does not affect the situation If the appli- 
cation and the order are split into two, and taken to have been 
presented and passed separately against the father and the son, 
the creditors of the one will not be entitled to claim any priorty 
or a share in the property of the other It would be difficult of 
course if n debt is proved to be payable not only jointly but also 
personally by the father and the son in which case the property 
of both will be jointly liable Thimmiafi v The Official Receiier, 
BclIflrN,(!939) 1 MLJ 158 

Non-scheduled debts. 

The Official Assignee distributed the assets of themsoKent 
after deducting commission, etc, to the tw o scheduled creditors 
though he had notice of claim by three other creditors, and th 
claims were neither admitted nor reiccted It was held 
Official Assignee was personally liable for the amount, of ' 
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tiucc InJ I'ccn deprhcJ h( A^fll( tl I Gif..hriit pAUf To 

C\^ N 653 

i>ub »cv.. (6) , I’ii>ment of Intercut »ub*cquent to 
ajjuillcatlon. 

Tbc rn(c of interest (six percent) mentioned in «ec 61 (6) 
prlinarll> to provide for tho«eit«e< where the *urplui dv'ei not 
idinlt pj>nicnt of more thnn 'ix per cent to an> cIi'j of creditor* 
Tlic ol it not to redvKC the nte of intere«t ftved b> the lontrak-t 
I'ctwech the pittiet when the ot«ett nre enoiivti nnd there i« a 
turplut bcvtiont •I'' bland (7 «hould I'c reil tiH.cther md jf 
pottible tuch wnttruction thouU I'c placed on them at would niaVe 
the tnid provl'iont not Incontotent with eai-h otlier A creditor 
ot tlie ln»ol\ent to whom mono It due under a promi«torv note 
whiv.h providei for a hti.het txte of interett than tit per cent per 
iinnutu it entitled to k.et Intetett on tlie prini.ipil amount due to 
him on the due of adjuduttion nt the contract nte mentioned 
in the ptomtttor> note for theperuxl between the date of ad )0 
duUion and the due of rav"'cntof the pritKipil amount b> the 
Olficiil Keveoer when there It a tuIfKient Jurplus a««ets in the 
hand* ci the OirKlil Keveivcr after pivim. tlie amount of debw m 
chiJcvl in the '^.liedule unlett there it tome reavn for redueinx 
tiic eimtput rate of intcrett. Chuut \'cnl.i-iriia4 \ LiJo?itn.trLUUi:fr] 

34 LW 143 loJt M\\N <>37 134 1C loo 1931 AIR(M) 

720 

At vx’n at the debtor b nJjudved IntoKent hit enure estate vetu 
in the Court or tlie Revener and hit efjtc bevomet halleto 
dittrilution at once Ordmxril> therefore mterett cea«e5 to run 
autonntit.alI>, and for purpotet of dividend the race ofintere*' 
ivir all crevlitort it n uniform rate of 6 per cent per annum W hen 
iiow ever all the debtt entered In the schedule have l^n paid off 
the vrwhtort arc entitled ina lurther amount l> v\ i> ol intcretf 
at the rate ot 6 per vent per annum But after thit amount al'O 
hit been piid the turplut j^^et to the intolvent Gao,; 1 5vi‘‘‘“ ' 
M»l.Wrfi Afi Kfum 97 I C 556 24 ALJ441 l‘>:6 A I R (All > 
361 Tlie rule it deir. that when a creditor it comMtiru. with 
t.thcr vrcdiu?rs he emnot prove for Interctt accrued due 
ndiudicntion Ot cvnit'e. if he hat a tevuru> for hit debtt theCJte 
It dUFcrent But Jn the al<cm.e ol anv »cvurit>. a creditor cionot 
Ket Intcrett on hb dcUt aevtued tul^eoucnt to the adjuduUion 
until the cre\litort. joint inJ tep irate have been tati<ficd the 
prinv-ipal of their dcpt« Where an intolvxnc s ettatc it 
tjv o(f the creditors in fullleavinv. a I dance m the handt of the 
Oifiad Attiitiec the Court will dicevt Interest it 6 per cent to be 
piid on su».h proved or admitted contravt debtt jj expre<tl) or mi- 
phedh c-irT> intere*t from the dite on which the intolv enc) petition 
W3t ht^ in he Mifitmcvi ^fu^\ 13 Cal 66 See als? frt Ki T^tnuts 
rm.n, I M HCR 217 
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For general Tulc fls to interest on cidym/tcfliion \icls see 48 , sll^ra and 
notes thereunder 

62. (i) In the calculation of dividends, the receiver 
Calculation of shall retain in his hands sufficient 

dividend* aSSCtS tO mCCt 

(a) debts provable under this Act and appear- 

ing, from the insolvent’s statements or 
otherwise, to be due to persons resident 
in places so distant that in the ordinary 
course of communication they have not 
had sufficient time to tender their proofs *, 

(b) debts provable under this Act, the subject 

of claims not yet determined , 

(c) disputed proofs of claims ; and 

(d) the expenses necessary for the administra- 

tion of the estate or otherwise 

( 2 ) Subject to provisions of sub-section (0» all money 
in hand shall be distributed ns dividends, 

Review. 

This is section 39 (!) and (2) Act 111 of 1907, and is based upon 
sec 64 of the Bankruptcy Act, 1914, and sec 71 of the Presidency 
Towns Insolvency Act, III of 1909 Sec 62 and the following sec- 
tions deal with the rules of dbtribution of the assets of the insol- 
vent realised by the Receiver This is an accordance with “the 
theory in bankruptcy which is to stop all things at the date of the 
bankruptcy and to dnlde the wreck of the man’s property as it 
stood at the date ” It may be pointed out that though under sec 
59 It has been pro\ldcd that “the Receiver shall with all comenient 
speed realise the property of the debtor and distribute dn idends 
among the creditors entitled thereto” there is no provision in the 
Act cofttspcrTiding to sec 60 of the Presvitnc'? TosNnslnsoWtncy 
Act which proWdes that “the first dividend (if an>) shall be declared 
and be distributed within one >ear after the adjudication, unless 
the Official Assignee satisfies the Court that there is sufficient reason 
for postponing the declaration to a later date and subsequent 
dividends, shall in the absence of sufficient reason to the contrary 
be declar^ and be ra>able at intervals of not more than six 
months” A similar provision In the Provancia! Insolv ency Act 
is highb needed for the speed> administration of the insolvent’s 
estate 
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three creditors had been deprived. Re Aruhtb^d CikhTtn Peace, 26 
CW.N 653 

Sub sec. (6) , Payment of interest subsequent to 
adjudication. 

The rate of interest (six percent) mentioned m sec 61 (6) 
Is primarily to provide for those cases where the surplus does not 
admit payment of more than six per cent to any class of creditors 
The object is not to reduce the rate of interest fixed by the contract 
between the parties when the assets are enough and there is a 
surplus Sections 48, 61 and 67 should be read together and if 
possible such construction should be placed on them as would make 
the said provisions not inconsistent with each other A creditor 
of the insolvent to whom money is due under a promissory note 
which provides for a higher rate of interest than six per cent per 
annum is entitled to get interest on the principal amount due to 
him on the date of adjudication nt the contract nte mentioned 
in the promissory note for the period, between the date of adju 
dication and the date of payment of the principal amount by the 
Official Receiver, when there is a sufficient surplus assets m the 
hands of the Official Receiver after paying the amount of debts in 
eluded m the schedule unless there is some reason for reducing 
the contract rate of interest, China Venkatarani v LaJcshmamwuaini 
34 LW 143 1931 MWN 937 134 1C 169 1931 AlR(M) 
729 

As soon as the debtor is adjudged insolvent his entire estate vests 
in the Court or the Receiver, and his estate becomes liable to 
distribution at once Ordinarily, therefore, interest ceases to run 
automatically, and for purposes of dividend, the rate of interest 
for all creditors is a uniform rate of 6 per cent per annum When 
however all the debts entered in the schedule have been paid off 
the creditors are entitled taa further amount by way of interest 
at the rate of 6 per cent per annum But after this amount also 
has been paid the surplus goes to the insolvent, Ganga Sahai v 

Mukkaram All Khan, 97 I C 556 24 ALJ 441 1926 AIR (AID 

361 The rule is clear, that when a creditor is competing 
other creditors he cannot prove for interest accrued due afwf 
adjudication Of course, if he has a security for his debts, the case 
IS different But, in the absence of any security, a creditor cannot 
get interest on his debts, accrued subsequent to the adjudication, 
until the creditors, joint and separate, have been satisfied tne 
principal of their debts Where an insolvent’s estate is sufficient to 
pay off the creditors m full leaving a balance in the hands of the 
Official Assignee the Court will direct interest at 6 per cent to be 
paid on such proved or admitted contract debts as expressly or im- 
pliedly carry interest from the date on which the insolvency petition 
was filed, In Re Mafiomea Shah, 13 Cal 66 See also In Re Thomas 
Pereira 1 M H C R 217 
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For general ntle as to interest on adjudication tids sec 48, supra and 
notes tHerewnder 

62 . (i) In the calculation of dividends, the receiver 

Calculation of shall retain in his hands sufficient 

dividends assets to meet — 

(a) debts provable under this Act and appear' 

ing, from the insolvent’s statements or 
otherwise, to be due to persons resident 
in places so distant that m the ordinary 
course of communication they have not 
had sufficient time to tender their proofs , 

(b) debts provable under this Act, the subject 

of claims not yet determined , 

(c) disputed proofs of claims , and 

(d) the expenses necessary for the administra- 

tion of the estate or otherwise 

(2) Subject to provisions of sub'section (i), all money 
m hand shall be distributed as dividends, 

Review. 

This is section 39 (1) and (2) Act III of 1907, and is based upon 
sec 64 of the Bankruptcy Act, 1914, and sec 71 of the Presidency 
Towns Insolvency Act, III of 1909 Sec 62 and the following seC' 
tions deal with the rules of distribution of the assets of the msol- 
vent realised by the Receiver This is an accordance with “the 
theory in bankruptcy which is to stop all things at the date of the 
bankruptcy and to dn ide the wreck of the man’s property as it 
stood at the date ” It may be pointed out that though under sec 
59 It has been provided that “the Receiver shall with all convenient 
speed realise the property of the debtor and distnbute dividends 
among the creditors entitled thereto" there is no provision in the 
Act corresponding to sec 69 of the Presidency Tow ns Insolvency 
Act which provides that “the first dividend (if an>) shall be declared 
and be distributed within one year after the adjudication, unless 
the Official Assignee satisfies the Court that there is sufficient reason 
for postponing the declaration to a later date and subsequent 
dividends, shall in the absence of sufficient reason to the contrary 
be declar^ and be payable at intervals of not more than six 
months" A similar provision in the Provancial Insolv ency Act 
IS highly needed for the speedy admmistranon of the insolvent’ 
estate 
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Sub see. (1) (a) , Provision for creditors residing at a distance. 

This section makes provisions for the payment of the dues of 
creditors who have not or who could not file proof of their debts in 
time The Receiver before makinR any distribution of dividends 
must keep apart in deposit with him sufficient sum to meet the claims 
of such creditors There is no provision for disposal of a dividend 
which has not been claimed as uas the case under sec 4tofthc 
Indian Insolvency Act Where after the admission by the trustee 
of the creditor’s proof against a bankrupt’s estate and that creditor’s 
participation in a first dividend, it was ascertained that he had 
proved for and received more than he was entitled to and upon an 
application to the Court his proof was reduced it was held that 
in the absence of any rule m brnkruptcy, the well known principle 
of equity, that a beneficiary who has been ov erpaid is not entitled 
to receive any further piYment out of the common fund, until the 
payments to the other beneficiaries are lev died up to the amount 
received by the overpaid beneficiary, was applicable with the result 
that the overpaid creditor was not entitled to participate in any 
future dividends in respect of his reduced proof without suing 
credit for the overpayment m respect of his oneinal proof. In Re 
Setirlc Honre 6? Co . (1924) 2 Ch D 325 

Provision for secured creditor 

Sec 47 must be read as corollary to and subject to sec 62 Be 
fore the Official Receiver is required to make any reserve, the 
claim must be submitted in the required form and further, the 
Official Receiver cannot reasonably be expected to retain any 
assets when he is not in a position to know the extent of the debt 
he IS to provide for Hence where there is no compliance by a 
secured creditor with sec 47 there is no debt provable in respect 
of which the Official Receiver can have retained moneys in his 
hands, In re Jamnadas Vijfundos, 1935 AIR (S ) 57 A trustee 
need not make any reserve m respect of the amount which may 
ultimately become provable by a secured creditor who has neither 
valued nor realised his secunty , but that where by special circums- 
tances a secured creditor was prevented from realising his secunty 
before declaration of dividend the Court has power to give such 
direction as might be proper for preventing injustice Exp Good, 
(1880) 14 Ch D 82 In re P Macfadyen & Co , (1908) 1 K B 675. 

’ _ j - — -lent between the English trustee 

idia providing for a pool of the 
among the English and Indian 
o the bankruptcy of a husband 
his wife had been paying the premiums and interest on the life 
policy of her husband, it was held that even though all payments 
had been made during the bankruptcy, the Official Receiver should 
not be allowed to retain the policy moneys without the wife being 
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repaid the sums she had paid for premiums and interest, In re T^Ier, 
(1907) 1 K B 865 , In re Hall. (1907) 1 K B 875 
Failure to retain assets. 

Where the Official Assignee distributed the assets of the insol 
vent after deducting commission, etc , to the two scheduled cre- 
ditors though he had notice of claim by three other creditors 
and their claims were neither admitted nor rejected it wns held, 
that the Official Assignee was personally liable for the amount, of 
which the three creditors had been deprived, Re Archibald Gd 
chnst Peace, 26 C W N 653 

63. Any creditor who has not proved his debt before 
the declaration of any dividend or 
who**hat not*^proved dividends shall be entitled to be paid, 
debt before deciara out of any money fot the time being 

tion of » dividend i_ i j r Iv j 

in the hands or the receiver, any divi- 
dend or dividends which he may have failed to receive 
before that money is applied to the payment of any future 
dividend or dividends , but he shall not be entitled to 
disturb the distribution of any dividend declared before 
his debt u as proved by reason that he has not partici- 
pated therein 

Review. 

This IS sec 39 (3) of Act. HI of 1907 and corresponds to sec 
65 of the Bankruptcy Act, 1914 and sec 72 of the Presidency 
Towns Insolvency Act, III of 1909 

Right of Creditor to prove debt after final discharge 

Sec 33 (3) of the Provincial Insolvency Act prevents a creditor 
from proving his debt after the insolvent has been given a final 
discharge Sec 63 does not give i creditor an absolute nght to 
prove his debt at any time so long as there is money in the hands 
of the receiver Sec 63 merely regulates the rights of the creditors, 
inter se The Bank cf Chetttnad Ltd v Ko Tin, 14 R 529 
Creditor’s nght to dividend. 

A creditor can prove as long is there are assets available for 
distribution. Re \lc Miirdo, (1902) 2 Ch 634 A creditor may 
come in and prove within any time before a final dividend is 
declared, Exp Boddam, 2 D F J 625 In Ajudh^attaih \ 
Anantdas, 3 All 799, the creditor of an insolvent who had assigned 
all his propert> to trustees for the benefit of all his creditors 
generall>, sued him for his debt, joining the trustees as defen- 
dants, on the ground that thc> had refused to register his claim y 
The trustees had refused to register the claim on the ground that 
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the plaintiff had not applied fonts reRistration within the time 
notified by them It was held that inasmuch as the plaintiff had 
applied for the registration of his claim before the distribution of 
the assets, the trustees had improperly refused to register it In 
Re Cohbolil 36 Cal 512 the High Court allowed the claim of a 
creditor to be scheduled, tn appeal Creditors who prove their 
claims a^ter declaration and payment of any div idends do not rank 
passu ns between themselves but arc, under sec 63 entitled to 
payment in full in the order of their proving their respective claims 
so long ns there are funds left in the hands of the Official Receiver, 
liable for distribution The claim of any such creditor cannot 
therefore be held up until the claims of all such creditors are 
decided, Hiranand Mulcfiand v O^ciaf Rccencr 100 IC 791 The 
negligent creditors guilty of delay in proving their debts will not 
be entitled to disturb the distribution of any dividend already 
declared on the ground that no individual notices were sent by 
the Receiver though they may be entitled to be paid the dividend or 
dividends which they have failed to receive out of any money 
which may be in the hands of the Receiver before the declaration 
of any future dividend Vn/ Lai MansiifeHraTn v Chimilal Fatechand 

55 Bom 200 131 I C 881 33 Bom LR 148 1931 AIR (Bom) 
210 So long as there are assets to distribute a creditor may come 
in and prove But where such creditor has failed to submit his 
claim before the schedule of creditors has been framed, he may 

uld be caused thereby 
pend on the circums- 
ter their claims after 
he claims of any one 
in what remains of 

the wreck to the extent of the dividends already declared In re 
Amalrai Godfiumn! 1933 AIR (S ) 370 A creditor who has 
been guilty of delay by not proving his claim in time is not 
entitled to disturb the distribution of any dividend already made 
whether or not it be the first and final dividend — though he may 
be entitled to be paid the dividend or dividends which he has 
failed to receive out of any money which may be in the hands of 
the Receiver before the declaration of any future dividend R 
the general policy of the Court not to interefere with the decla 
ration already made m the case where a creditor comes in late, m 
L j2SrV,AmdM 30S1,R 161 1935 AIR (S)57 

Creditor’s right to prove in a composition. 

In a case in which a person had been adjudged an insolvent a 
composition scheme m which all creditors named m the insolvency 
application were to be paid at 4 atmas in the rupee was approved 
bVthe District Judge and the adjudication was annulled The 
scheme was based on a surety bond given by the surety by which 
he undertook to pay the creditors named m the scheme schedule 
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the four anna dividend provided by the scheme and also to pay 
into Court such sums as the Court ordered to be paid to such 
creditors as the Court thereafter brought on to the scheme schedule. 
In consideration of his surety bond the assets of the insolvent 
were handed over to the surety. On the application made by a 
creditor subsequent to the annulment of adjudication whose name 
appeared m the original insolvency petition schedule, but who 
had not been served with any notice of the scheme, the District 
judge allowed him to prove his debt on foot of the composition 
scheme and directed the surety to pay him 4 annas dividend. It 
was held that the order was right and that although the annulment 
of adjudication puts an end to the insolvent’s estate of insolvency. 
It does not, m case such as are contemplated by sec 37, when 
the Court still retains control of the insolvent’s assets, put an end 
to the insolvency proceedings within the meaning of sec 28 of the 
Act. All creditors named m the insolvency petition schedule are 
bound by composition which has been approved by the Court 
and must come in on foot of it and cannot have any remedy dc 
hors the msolvenc • * * ’ tied, unless the 

Court thinks his ote his debt at 

any time before th« • will, when he 

proves his debt, be admitted on foot of the composition, to have 
nis name added to those already m the scheme schedule under 
sec. 39 of the Act and get his dividend at the same rate so far 
as there are still assets available for distribution, Kamneddi 
Timappa v. De\asi Hrirpal, 56 M.L.J. 458 . 115 l.C. 815 . (1929) A.I.R. 
(M.) 157. 

Creditor’s right Co prove in case of summary administration. 

In the case of summary administration under s 74, a creditor 
IS entitled to come before the Court at any time before the single 
diiidcnd is distributed and proving his claim to a share in the 
amounts realised. When a creditor makes an application to have 
his claim included before the distribution of the dividend, the 
Court is bound to entertain it and deal with it on the merits The 
Court has under s. 74 (3) to enquire into the debts and 
assets at the hearing of the petition and cannot transfer the pennon 
Itself to the Official Receiver for disposal, as the Act does not 
provide for any such delegation to the official recei\ er of the power 
of disposing of the insolvency petition summarily under s. 74. If 
such a pennon is transferred to receucr and he frames a schedule 
which is not required under s 74, that cannot make the ordinary 
procedure applicable to the case and when the dividend for which 
the Official Receiver prepares a schedule is the one and the only 
dividend that can be possibly declircd in the insolvency’, it is still 
a dividend under s. M of the Act, and not an interim dividend 
under s. 63, so as to bar the right of a creditor to prove his ■ ’ 
before the distribution of such dividend, when that creditor’ 
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not had any notice under s 64 GoI^afiiJcrij/inayyti \ VfnluJWsUiim’t 
1937 MWN 1160 

Notice of declaration of dividend. 

At the nme of the declaration of the first di\idend, tt is not 
possible for the Recener to he sure whether it mil or mil not Iv the 
final dtsidend Unless it is quite clear that it is the fimi dnidcnJ 
It IS not incumbent upon him to Rive individual nonces as under 
sec 64, \'n} Lai WamuWirnm v Chunilal Fciui.htind 55 Bom 2CV3 
33 Bom LR 148 131 IC 881 1931 AIR (Bom) 210 

64. When the rccei\cr hns reiliscd all the property 
Fm.l dividend insoKcnt Or SO much thereof 

as can, in the opinion of the Court, 
be realised without needlessly protractin': the receivership 
he shall declare a final dividend , but before so doing he 
shall give notice in manner prescribed to the persons 
whose claims to be creditors have been notified but not 
proved, that if they do not prove their claims within the 
time limited by the notice, he will proceed to make a final 
dividend without regard to their claims After the cxpira* 
non of the time so limited, or if the Court, on application, 
by any such claimant, grants him further time for cstabli* 
shtng his claim, then on the expiration of such further 
time, the property of the insolvent shall K divided among 
the creditors entered m the schedule without regard to the 
claims of any other persons 

Re\ lew. 

This is sec 39 (4) of Act, III of 1907 and based upon sec 67 of 
the Bankruptcy Act, 1914 ^nd sec 73 of the Presidency Towi'S 
Insolvency Act, III of 1909 

Notice before final dividend imperative. 

Under sec 64 of the Provincial Insolvency Act the Official 
Receiver is bound to give notice of a final dividend not only to 
those creditors who have notified their claims and whose names 
are entered in the Schedule by him but to all such creditors vvho^e 
claims have been notified to the Official Receiver either by the 
creditors themselves or by the insolvent The notice is not confined 
to debts referred to in sec 62, cl (4), sub-cIs (b) (c) but extends 
to debts referred to m sub-cl (a) of that section , and if the Official 
Receiver has any asset in his hand he is bound to adjudicate on all 
such claims as are preferred to him in response to the notice of 
final dividend so issued by him. In rc Swnderjee Bhimjt, J07 I C 439 
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1928 A.I R. (S.) 105. Unless is quite clear that it is the final 
dividend it is not incumbent on the Receiver to give individual 
notices under sec. 64, VtiJ Lai Mansukhrum v. Cfiimila! Fatecfiand, 
55 Bom 200 33 Bom. L.R 148. 13110 881. 1931 A.I.R. {Bom ) 
210. The notice under sec. 64 for the declaration should be one 
not calling upon the public to notify claims but one calling upon 
such of the creditors as have already notified their claims to prove 
their claims within a fixed time, Hiranand Mufclinnd v. Official 
Receiier, 100 l.C. 791 

Form of notice. 

Under sec. 39 (4) of Act, HI of 1907, the particular form of 
notice to creditors whose claims have been notified but not proved, 
IS prescribed whenever a final dividend is to be declared. In Madras 
the Rules under the Insolvency Act require a separate registered 
letter addressed to each creditor, and when a notice of that sort 
IS prescribed by the Rules made under the statute a strict com- 
pliance with the Rules is necessary before the creditor’s claim to 
share in the final dividend can be disallowed. Where a final 
dividend has been declared without giving the required notice to 
a creditor, the right of proof is not affectM by mere latches on his 
part m not furnishing proof earlier, and he should be allowed to 
re-open the matter and given an opportunity of proving his debt 
within a time to be fixed by the Court, VenkatanoTayanfl Cfictey v. 
Scfugon Chetty, 47 Mad 916. 47 ML] 240.80 Ind. Cas. 620 . 
1923 A I.R. (M ) 769 

Succession certificate not necessary to receive dividend. 

Under sec. 64 of the Provincial Insolvency Act, the creditor 
entered in the schedule is entitled to be paid his dividend out of 
the assets of the insolvent without insisting on a succession cer- 
tificate. Sec 4 of the Succession Certificate Act, VII of 1889, 
(noNV sec. 2l4 of the Indian Succession Act, XXXIX of 1925) is not 
applicable to such payments, Amayochi v Ram Cfiandra Iyer, 49 M 
953 1926 M W N. 560 

65. No suit for a dividend shall lie against the 

K! . 1 . j ,j j receiver ; but where the receiver refii- 

No (uit for doidend. i. .j j i 

ses to pay any dividend, the Court may, 
on the application of any creditor who is entered in the 
schedule, order him to pay it and also to pay out of his 
own money interest thereon for the time that it is with- 
held, and the costs of the application. 

Resiew . 

This IS section 39 (5) of Act, III of 1907 and is based upon sec. 
6S of the Bankruptcy Act. I9H, and sec. 74 of the Prestdenci' Tow 
Insolvency* Act, HI of 1?W. X 
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Receiver’s refusal to pa> dividend. 

After the dcclantion of a dividend a party, uho hns proved 
his debt, requested the Official Assignee by letter, to send him the 
amount of his dividend in a post office order and promised to 
send a receipt by return of post The Offi..uI Assignee did not 
send any answer It was held that the silence of the Official 
Assignee amounted to such a refusal to pay the dividend as entitled 
the creditor to an order upon petition at the cost of the Official 
Assignee pcrsomlly, Exp Jackson (1842) 3 Mont D and D 1 

Creditor's remedy on refusal to pay dividend. 

It IS provided that no action for dividend shall lie against a 
trustee but the release of the trustee from the suit or action h is 
not the effect of preventing the Court from having jurisdiction to 
make such an order upon him the trustee having the money m 
hts hands, Re Prugcr, (1876) 3 Ch D 115 An assignee of debts 
due to creditors who have proved cannot obtain an order for 
payment to him of the dividends, but after satisfying the trustee 
of the validity of the assignments he can apply to the Court to gi'e 
leave to the trustee to place on the file a proof by him in substi 
tution for the proofs of the assignors Re Frost (1899) 2 QB 50 
Personal liability of the Receiver 

In Re Archibald Gdchrijt Peace 26 C W N 653, the Official 
Assignee distributed the assets of the insolvent after deducting 
commission, etc , to the two scheduled creditors though he had 
notice of claim by three other creditors and their claims were 
neither admitted nor rejected It was held that ‘the Official 

Assignee vvas pcisonally liable for the amount of v\hich the three 
creditors had been deprived A creditor who lodges his proof m 

he statutory form IS entitled that It should be dealt with without 
doing any thing more" A trustee need not personally make good 
dividends which he has refused to pay but he is personally liable 
for the interest for the time that it was withheld by him together 
with the costs of the application A dividend not being a debt 
due from the Official Receiver or trustee to the creditor to whom 
It IS payable, cannot be attached by mmishee proceedings to answer 
a judgment obtained against the creditor 

Appeal. 


Although under the section no suit lies against the order of a 
TtM'f'Wer refusing payment of dividend the remedy of a creditor 
lies irv moving the Court in the first instance and then if necessary 

to mSve the High Court against the order of the by way of 

appeal by leave of the District Court or of the High Court, tide sec 
75 (3).’m'Va 
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66. (i) The Court may appoint the insolvent him- 
self to superintend the management of 
.llowr^STorn.orvI”? Ae property of the insolvent or of any 
part thereof, or to carry on the trade 
(if any) of the insolvent for the benefit of the creditors, 
and in any other respect to aid in administering the 
property m such manner and on such terms as the Court 
may direct 

( 2 ) The Court may, from time to time, make such 
allowance as it may think just to the insolvent out of 
his property for the support of himself and his family, 
or in consideration of his services if he is engaged in 
winding up his estate , but any such allowance may, at 
any time, be varied or determined by the Court. 

Review. 

This IS section 40 of Act. U1 of 1907, and is based on secs 57 and 
58 of the Bankruptcy Act, 1914 and section 75 of the Presidency 
Towns Insolvency Act, III of 1909 By this section is intended to 
invest the Court with authonty to allow an insolvent to manage 
his business for beneficially winding it up giving the insolvent such 
allowances for the maintenance of himself and his family as the 
Court thinks fit and proper 

Sub-sec. (1) ; Trade. 

The term ‘business' is wider m its application than the term 
‘trade’ An isolated business transaction IS trade when the trader 

. — _j -*-iuing to gain hts livelihood 

. . 'loulton, (1890) 8 Morr 1 "In 

18 Bom 294 (PC) Lord 
Moms observed that the expression ‘carry on business’ is a very 
elastic one and almost incapable of definition so that the tribunal 
must in each case look to the particular circumstances In that 
case the question arose whether the high priest of a shrine who 
reccfted personal offerings m money from his fo}}o<iers could be 
said to carry on business The question was answered in the 
negative and it was with reference to such offerings that the Judicial 
Committee observed that the phrase carry on busmesj was intended 
to relate to business in which a man might contract debts and 
ought to be liable to be sued by persons v\ ho had business transac- 
tions with him," MaHara/ah Manindra Chandra \ Chandi Charan, 
24 CWN 5S2. “What the pnesi did for pilgrims could not 
appropnatel> be described as business wnthtn the meaning of sec. 59 
(c) And the exercise of this calling by the insolv ent under sec. ^ 

43 
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(1) now 66 could noc be deemcil n trade AnantLi \ Gnn«Ii 40 
CnI 678 

Property ncquired in Mihsequcnt trade 
The title of the Officnl A^sit.nee to the subsequently acquired 
property of the insolvent IS subject to two qinlifications (I) when 
the insolvent has acquired property subject to hen and oblications 
in such a case the property taken is subject to equities and charpes 
which affect it in the hands of the insolvent and (2) when the 
insolvent carries on a trade at subsequent per od w jth the assent 
of the Assipnte and the property which is acquired in the suh- 
sequent trade will be subject m Lqiiicy to the th iri,c of the creditors 
m that trade in priority to the claim of the Assignee Moj« 
Kerokoose \ Btnyuinin Brookts 8M1A 339 4 \X R 61 1 Suth 

PCj 426 

bub sec (2) , Allowance for the support of the 
insolvent and hts family 

. In making the appropnation of income for the benefit of 
1 creditors the Court acts on the principle of pu ro the creditors 
1 the surplus after allowing sufficient portion thereof for the insol 
1 vent’s proper maintenance accordinp to his condition m life The 
\ statute law m this country fixes the amount by sec W CPC 
’read with sec 16(2) now 28 (5) of the Provincial Insolvency Act 
The Court actinj, under sec 40 (2) (now sec 66 (2)] cannot allow 
more than half the insolvent s salary for the maintenance of him<elf 
and his family TulsiLulv Cirshnm 38 Ind Cas 410 

Is It then that the amount of the insolvents allowance irrevo* 
cably fixed by sec 60 C P C Mn Rud/iu Mofinn v M C Wfijte 43 
All 364 21 AL) 216 73 Ind Cas 413 1923 AIR All 466 
Walsh J fully discussed this question and answered it in the 
negative His Lordship held There is no doubt that m the ca'c 
of a person in India in receipt of a salary the maximum which is 
divisible among t the creditors is half The maximum is fixed b> 
statute Sec 28 makes the whole of the property of the insolvent 
on adjudication divisible amongst the creditors but excepts hi 
subsections from the property so divisible any property which 
IS exempted by the CPC from attachment Sec 60 CPC exempts 
half the salary from attachment The combined operation 
therefore of secs 28 (5) of the Prov mcial Insolvency Act and ^ (D 
(i) 3 of the CPC IS to make half his salary divisible among 
the creditors The creditors m the appeal contend that this 
amount is not only the maximum hut the minimum 
The difficulty of accepting this is that sec 66 (2) provides that 
the Court may from time to time make such allowance 
as it may think just to the insolvent If both the maximum 
and minimum are fixed by statute this position is nugatory and 
mijit as wvH be struck oi t of the Act If the section is intended 
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to fetter the discretion of the Insolvency Court in the case off 
a man who IS earning his money by salary and his half salary was* 
already protected by the operation of sec 60 CPC the Legislature! 
ought to have said so The argument really invites us to legislate} 
rather than to interpret We hold that the law in India isl 

precisely the same as in England on this matter Indeed histoncallyi 
It IS correct to say that the subsection in question iit: sec 66(2) 

IS taken ditectly from the English legislation on the subject, and 
the Insolvency Courts in this country, inspire of the fact that they 
cannot attach the half salary which is remo\ed from the grasp of 
the creditors by sec 60 C P C have tin absolute discretion to malcc 
a fiiTther reasonable uKouancc a/>/)ro/>ruifc to the condition and the 
circumstances oj the msolicnt out o/ the remaining half uhich is other 
uise diiisible amongst the creditors The Court is not bound to 
order that one half of it be given to the receiver for distribution 
among the creditors It has an absolute jurisdiction to make a 
further reasonable allowance appropriate to the conditions and 
circumstances of the insolvent out of remaining one half which is 
otherwise divisible among the creditors When the insolvent who 
was getting a salary of Rs 107 had to maintain five school going 
children besides his wife and widowed sister and his insolvency 
was due to unforseen circumstances and the Court ordered Rs 20 
to be paid to receiver for distribution among creditors it was held 
that the lower Court had exercised discretion properly and no 
interference was necessary Ray Smgh \ Official Recencr, Lahore 
160 I C 173 1935 AIR (L) 810 

Maintenance for Wife and Children 
It has been laid down in Sunder Singft v Ram Nath 7 Lah 12 
27 PL R 229 93 I C 1013 1926 A I R (L > 167 that though the 
debtor was bound to maintain his wife and infant son, that obli 
gation was a personal one and the payment of debts took precedence 
over the right of the maintenance Following this case it has been 
held in Khushiram Bchanlal \ Mt Sat Bhau an 128 IC 320 31 
PL.R 661 that section 66 (2) provides that the Court may from 
time to time make such allowance as it thinks just to the insolvent 
out of his property for the support of himself and his famil> It 
IS obvious that what is meant is that money allowance may, in 
certain circumstance*! be given bee 66(21 was clearly not meant 
for the purpose of resen ing a house for the residence or 
maintenance of the wife and the famil\ Vide Lndha Mai v Taja, 
40 P L,R 151 Following KhusiiiTam Bchanlal v Mt Sat Bhauan, 
supra It has been held in Firm I^hhu Ma^ BinarosiDasv Mt Bibi, 
40PL.R 1057 1939 A 1 R (L.) 39, that the wife and children of an 
insolvent have no legal right under the general law for an> provasion 
being made for their maintenance out of the immovable ^ 
of the Insolvent S 66 (2) is not meant for re«emng the 
property of the insolvent for the residence and maintenance 
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'* J ' ' • ' * r ■ purpose of rescr\in4 

jly p\es discretion to Court 
the rmintemnce of him 
self and his family The section does not Rue any independent 
right to the members of the family of the insohent to ask fonnv 
separate maintenance It is entirely a matter of discretion uiththe 
insolvent to give such support as he thinks fit to them and thc> are 
not entitled to any separate maintenance MiimJ \ 0$ctal Reaitcr, 
SflTgodfia, 37 P L R 577 1935 AIR {L) 952 In cases in which a 
question arises at to what sum should be paid out of the insolvent’s 
salary for the benefit of his creditor there being no other assets 
available, the burden must be shared cquitablv between them 
solvent, the members of his family and the creditor It is not right 
creditors who should suffer 
ate sum out of the insolvents 
In ihe mutter of Xiaung Tun 

. ' 12 

67. The insolvent shall be entitled to any surplus 
Right of injoivem to remaining after payment m full of 
his creditors with interest as pro' 
vided by this Act, and of the expenses of the proceedings 
taken thereunder 

Revievv. 

This IS section 41 of Act, 111 of 1907 and sec 69 of the Bankrupt 
cy Act, 1914 and sec 76 of the Presidency Towns. Insolvency Act, 
III of 1909 

Nature of the property vesting m the Receiver. 

Farewell, ], in Bird V P/iilpott, (1900) 1 Ch 822 observed ‘As 
I read the Bankruptcy Act, the trustee takes all the bankrupt’s 
property not for an absolute estate m law but for limited purposes 
only, ti; for the payment of creditors under that bankruptcy and 
that bankruptcy only — the principal and interest and all the costs 
of the bankruptcy Subject to that, he is a trustee for the bankrupt 
of the surplus Any surplus that might remain after payment 
to the creditors did not belong to the trustee but was subject to 
a trust for the bankrupt, Subbaraya v Vythilmgfl, 16 Mad 85 XVhere 
in the exercise of the father’s power of disposal the Official 
Receiver sold the family properties including the shares of the sons 
to discharge the debts of the father, the surplus if any, remaining 
after the satisfaction of the fathers creditors should be returned 
to the sons, Handas v Lalfubhai 55 Bom 110 32 Bom LR 1^62 
129 I C 153 1931 AIR (B)50 

Surplus. 

The term refers to the remamder of the assets of the insolvent 
if any, in the hands of the Receiver after (I) payment in full oF his 
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creditors, (2) with interest as provided by this Act (3) of the 
expenses of the proceedings taken under this Act “A debtor against 
whom a receiving order had been made, paid money into Court to 
satisfy his debts in full The receiving order was then rescinded 
by an order uhich directed the Official Receiver after paying the 
debts and deducting his costs, charges and expenses to pay the 
balance m his hinds to the debtor A subsequent unsatisfied 
judgment creditor applied to the Registrar in bankruptcy for a 
charging order upon the balance of the fund in the hands of the 
Official Recener It \\ as held, that the Registrar had jurisdiction 
to make the order", In Re Prior, (1921) 2 KB 333 It would 
seem that the bankrupt, at least after his discharge, will be entitled 
to have an account rendered by the Receiver if he shows reason- 
able ground for believing that there is a surplus — Robson, p 637 
Where certain creditors failed to take further steps to prove 
their claim under a composition deed, it was held that the debtor 
was entitled to the unclaimed balance in the hands of the Official 
Assignee as trustee of the fund put up in connection with the 
composition arrangement, Paresfirom v Oj^cial Assignee, Calcutta, 
60 Cal 313 

Payment in full as provided by the Act. 

The words payment in full" m the section refer not merely to 
the payment of the creditors at the contract rate upto the date of 
adjudication and of interest at the statutory rate of 6 per cent from 
the date of adjudication under sec. 61 (6) but also the payment 
of the higher rate, if any, stipulated for m the contract with the 
creditor from the date of adjudication to the date of payment as 
indicated in sec 48 (2) So if after payment m full of all the 
debts there is a surplus left, the creditor of the insolvent to whom 
money is due under a promissory note providing for a rate of 
interest higher than the statutory 6 per cent is entitled to be paid 
interest at the contract rate from the date of adjudication to the 
date of payment before the msoKent can be entitled to the surplus, 
China Venkataraju \ Lohshmanasuami 1931 MWN 937 34 L W. 
143 134 I C 169 1931 AIR (M ) 729 For further notes as to 

uhat IS payment m full, side notes under section 35, supra 

Interest as proMded by the Act. 

The interest payable under the Act is pro\ided by sections 48 
and 61 (6), supra 

Expenses of the proceedings. 

The provisions of the Act dealing with expenses of administra- 
tion arc laid down m sections 61 (3) and 62 (d), supra 
Insolvent's interest in the surplus. 

Although, while the bankruptcy is pending the ’ ’ 

intercut m the surplus will not give him or his assignee any 
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Se prO''ert> or the conduct 
10 Ch D 43-r Ke lcidhz.T 

» the 'urplus is one «hi h 
the banl«.rurt can di ot uill or deed or othenstsc dunn'* 
the pendency of the banVruptt% even before the surplus is as^er 
tamed although «uch di<po<ition would be mc*TecruaI unless and 
until there proves to bea surplu* Brdv PH 'x> r 1 Ch ‘'’2 

An insolvent can a<s cn 3n\ prospective «u*T'!us that ma^ reman 
over after his estate has been fullv admmi tered m insolvency 
‘^uch a<s gnment i t f a contmeenr interest and Joes nor Rive the 
assignee the n^’ht to intervene until it is as ertained whether or 
not there is a surplus Roriw^i^ndri Notuvji v P \ Nipunce 2a 

Bom L.R 499 73 Ind Cas 379 19’4 A 1 R (Bom ) -i9 A devase 

of real estate is not revoked bv bankru'^tcy Oum-un \ Ch^rrun, 
14 \ es RjnU v n 3 Mad t9j 

67A (il Tht Court mov tf i: thinks fit tuthoris*. tfu. 
Cemm nee of Intt>n CTlJiTOTS uho hmi frroiij t/uzr 10 

* ®" oppomt a commnet of inspection for tK. 

purpo^ o/ 5upvTinr».ndmi. the ndinmis r ziion of the inso/tvnt^ 
pro/vTTv the TtCtuor 

( 2 ' T/it persons cippomttJ to a o mir a of inspcctio" 
sftall hi CTiJuoTs uho kait, proitJ tht.n dd"^ or persons 
/loUin^j cencra/ poiurs-of orromtv /n)m suih cridiioTS 

TK commifttv of inspection sMl hau mcK pouers 
of control ot-cr the pr'\c dings of the Tcau^r as ma> hi 
prescrihid 

Rev ew 

This «e».tion has been newly added bv «ec 3 or At VWI'*^ 

19’6 on the line of s^c* I9and "^Oof the Bankruptcy Act l9I‘r 
as amended by the Bankruptcy (Amendment) Act 19 6 and 
8S and $<3 of the Presidency Towns Insolvency Act, III of 19^2^ 
live secnon has been added according to the recommendanon* 
the Civnl Justice Comimttee in the follow mg terms There is 
not m the Act of 1920 anv provnsjon corresponding ro the prova 
sions of the Presidency Towns Act for a committee of inspe<.tion 
m sections ^ and S9 ^ Iinle use is made of these sections m 
Presidency Towns that one hesitates to recommend their intro- 
duction into the mofussil In principle however it seems hop^l^^ 
to evpect good administration of a fund which really belon'^ to 
the creditors unless die creditors aregiven a means whereby they 
may have a proper voice m superintending the admini tranon 
Under the Pres dency Town* Act a committee of m pection does 
nor come into existence unless the Court thinks fit to authon-e the 
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creditors, who have proved, to appoint one. We should very much 
like to see a commencement made in this respect at all events m 
some of the larger towns which come under the Provincial Act” — 
Ciiil histice Committee Report, p. 235. “Provisions similar to those 
of secs. 88 and 89 of the Presidency Towns Act of 1909 should 
be inserted in the Act of 1920 so as to enable a Court to authorire 
the appointment from among the creditors of committees of 
inspection for the purpose of superintending the administration of 
the insolvent’s property by the Receiver” — Statements of Objects and 
Reasons, Gazette of India, Part V, dated 21st August, 1926, pp. 
136-7 The section as framed is without the qualifications and 
the safeguards of the English law It does not make any provision 
for the constitution of the committee as is provided m sec 20 of 
the Bankruptcy Act, which lays down that “the committee of 
inspection shall consist of not more than five and not less than 
three persons." The object of appointing a committee of inspec- 
tion is for the purpose of superintending the administration of 
the bankrupt’s property by the Receiver. 

Qualification of members of the committee. 

The committee ot inspection as is provided m section 20 (2) 
of the Bankruptcy Act, shall consist of not more than five or less 
than three persons, possessing one or other of the following quali- 
fication that of being a creditor or holder of a general 

pro — 1 -- . e jj creditor, provided that 

no proxy or general power- 

of*a .uahfied to act as a member 

of the committee of inspection until the creditor has proved his 
debt and the proof has been admitted , or (h) that of being a 
person to whom a creditor intends to give a general proxy or 
a general pow cr-of-attorncy . provided that no such person 
shall be qualified to act as n member of the committee of 
inspection until he holds such a proxy or power-of-attorney, and 
until the creditor has proved his debt and the proof has been 
admitted 

Power of control over the Receiver 

“The committee of inspection shall have such powers of control 
over the proceeding of the Receiver as may be prescribed ” i.c., by 
rules framed under section 79 of the Act which have not as >ei 
been framed 

Appcnl to Court against Receuer. 

68. If the insolvent or any of the creditors or any 
Appck! «o Court other person is aggrieved by any act or 
me.intt tccrucr. dccisiOH of ihc fcccivcr, hc may apply to 
the Court and the Court may confirm, reverse or mo 
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the act or decision complained of, and make such order as 
It thinks just 

Provided that no application under this section shall 
be entertained after the expiration of n\cnty one days from 
the date of the act or decision complained of 


Review. 

This IS section 22 of Acr III of 1907, and comsponds to sec 80 
of the Bankruptcy Act 1914 and section 86 of tht Pre-idcncv Touns 
Insolvency Act, III of 1909 


Court’s power over Receiver 

‘ When a Receiver has been appointed he becomes an officer of 
the Court, and if he is about to act in eveess of his authority, it is 
competent even to a stranger to bring that fact to the notice of the 
Court which has inherent power ro review the conduct of the Recci 
verandto make an appronnatc order so that the stranger may not 
be prejudiced by on unlawful act of its own officer and for this 
purpose the Court may hold a summary enquiry This vacw is m 
accord with that taken m the case of £x parn Coifimne L-R (1875) 
20 Eq 282 , Sear/cv Choat (1884)25 Ch D 773 and In Re Rasul 
Huz\ Cassxm, 13 Bom LR 13, Hanseshur v Ktikhal isCWN 
366 The Insolvency Court has inherent jurisdiction to rectify the 
Receiver’s errors or mistakes or to reverse or modify his acts or deci 
svons Ha^eU Sliah V Me Zohara Jan, 32 PLR 693 133 1C 876 
1932AIR (UB4 


Act or decision of the Receiver liable to appeal. 

Section 68 is intended to apply to provide an appeal to the 
Court against an act of the receiver and not appeal to the 
Court against acts of the Court done through the receiver 
Where a receiver considers that certain property of which the insol 
V ent IS the trustee should be sold and merely inv ires bids under the 
instruction of the Court, and refers the bids received to the Court 
which accepts the highest bid the sale if a sale be held to have 
taken place, is not the act of the receiver and sec 68 does not apply 
to such a case An application to set aside such sale does not 
therefore fall under sec 68 It falls under sec 4 and is not baned 
by time although filed after 21 days after the date of the sale 
Deosthan Narsmgjt v V D Shake 178 IC 110 1938 AIR-(N) 
320 The acts or decisions referred to against which an appeal lies 
must be acts or decisions of the Receiver m the discharge of his 
official duties both in regard to the control of the person and the 
administration of the property of the insolvent A sale of property 
by the Receiv er is an act of the Receiver within sec 68 Such a 
sale can be set aside by the Court whenever it is not a fair or just 
one The discretion of the Court is not limited to cases of fraud, 
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collusion or material irregulamy, Venkatachelam C/iefoar v. Muru' 
gesam, 9 Kang 231 (SB) 131 I C 732 1932 A I R. (Rang.) 122 
Where the Official Receiver attaches certam property alleged to 
belong to the insolvent in pursuance of the order of the Court 
ordering him to take possessiorv of the property, the attachment is a 
mere mmisfenal act done in pursuance of the order of the Court 
and IS not an act or decision of the Receiver within the meaning of 
sec 68 Consequently an application by the son of the insolvent 
alleging that the property attached was his own property falls within 
the scope of sec 4 and it is not barred though made more than 21 
days after the date of attachment, Nathu Rum v "Madan Copal, 1932 
ALJ 391 1932 A I R (All) 408 Exen though an appeal lies to 

the District Judge under section 68 against any act or decision of 
the Official Receiver a mere refusal of the Official Receiver to take 
action under sections 53 and 54 cannot be deemed to be an 'act* of 
the Receiver under section 68 against which a creditor M competent 
to prefer an appeal to the Darner }udge , but the creditor can move 
the Court on re^sal by the Official Receiver to take action under 
the Act, or prefer an appeal against the order of the District Judge, 
if the creditor indemnifies the Official Receiver against cost m the 
event of failure in such proceedings, AnflnffianuTfljana v. Sankoro- 
narayana, 47 Mad 673 79 Ind Cas 395 1924 AIR (Mad) 

345 The Official Receiver has no jurisdiction to determine a claim 
preferred to the property alleged to be the insolvent’s and the 
remedy against an order on a claim pennon passed by the Official 
Receiver without jurisdiction is not by way of appeal under sec. 68, 
but by moving under sec 4 of the Provincial Insolvency Act, 
VenkaWTama Cfietij v Angaihayaimnaf, 38 L.W. 896 ; 146 I C. 204 • 
1933 AIR (M ) 471 An Official Receiver may sell the property 
of an insolvent as any other private individual, having disposing 
power over certain property vested m him It is a distinct act of 
the Receiver which can be objected tobythe insolvent before the 
Insolvency Court by an application under sec. 68 It is open ro the 
insolvent to apply within 2l days after the Receiver decides to sell 
the property, which the insolvent alleges cannot be sold Inmost 
cases the insolvent w^ll be well advised of he objects or appeals at 
that stage, because if a sale actually rakes place and rights of third 
persons come into existence, complications may be introduced, 
Sardar ^ Natm Chandra. 1937 A.W.R, 78 . 1937 A LJ. 129 : 167 I C. 
940 1937AIR (An)226 

Nature of proceedings b> way of appeal under S. 68. 

The proceedings under «cc. 65 Provincial Insolvency Act, 
arc more akm to an appeal than K) a suit and sec, 22, Limitation 
Act, cannot apply to them. It w not incumbent upon an applicant 
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the act or decision complained of, and make such order as 
It thinks just 

Pro\ ided that no application under this section shall 
ht entertained after the expiration of U\cnt>'Onc dajs from 
the date of the act or decision complained of 
Rc\ lew, 

f » Ht r trt-t-r _ I correjponds to «ec 80 
of I ■ the Pre5iJenc> Touni 

Ins 

Court’s power oxer Receixer. 

“When a Receiver has been nppomted he becomes an officer of 
the Court, and if he IS about to act in excess of his authorit>, it is 
competent even to a stranger to brinj* that fact to the notice of the 
Court which has inherent power to review the conduct of the Recci 
ver and to make an appropriate order so that the stranper may not 
be prejudiced bi an unlawful act of us own officer, and for this 
purpose the Court may hold a summary enquiry This view isjn 
accord with that taken m the case of Ex purtc Coi./trune, LR (1873) 
20 Eq 282 , Scarlc \ Cfiont (1884) 25 Ch D 773, and InRc Kiui'l 
Huti Cainim, 13 Dorn LR 13 Hanseshur v Rnkfial, 18CWN 
366 The Insolvency Court has inherent jurisdiction to rectify the 
Receiver’s errors or mistakes or to reverse or modify his acts or deci 
sions, Hflicli Shah V Zohara jan, 32 P L R 693 133 1C 876 
1932 A 1 R (L ) 84 

Act or decision of the Receiver liable to appeal. 

Section 68 is intended to apply to provadc an appeal to the 
Court against an act of the receiver and not appeal to the 
Court against acts of the Court done through the receiver 
Where a receiver considers that certain property of which the insol 
vent IS the trustee should be sold and merely invites bids under the 
instruction of the Court, and refers the bids received to the Court 
which accepts the highest bid, the sale, if a sale be held to have 
taken place, is not the act of the receiver and sec 68 does not OPP'^ 
to such a case An application to set aside such sale does not 
therefore fall under sec 68 It falls under sec 4 and is not barrcQ 
by time although filed after 21 days after the date of the sale 
Deosthan Narsing^i v V D Bfiolce 178 IC 110 1938 AIR 
320 The acts or decisions referred to against which an appeal lies 
must be acts or decisions of the Receiver in the discharge of his 
official duties both in regard to the control of the person and the 
administration of the property of the insolvent "A sale of property 
by the Receiver is an act of the Receiver within sec 68 Such a 
sale can be set aside by the Court whenever it is not a fair or just 
one The discretion of the Court is not limited to cases of fraud. 
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collusion or material irregularity, Venkatachelam Chettyar v Mum 
Rcsam 9 Rang 231 (SB) 131 I C 732 1932 AIR (Rang) 122 
Where the Official Receiver attaches certain property alleged to 
belong to the insolvent in pursuance of the order of the Court 
ordering him to take possession of the property, the attachment is a 
mere ministerial act done in pursuance of the order of the Court 
and IS not an act or decision of the Receiver within the meaning of 
sec 68 Consequently an application by the son of the insolvent 
alleging that the property attached was his own property falls within 
the scope of sec 4 and it is not barred though made more than 21 
days after the dat v Madan Gopal, 1932 

A L ) 391 1932 ugh an appeal lies to 

the District Judg any act or decision of 

the Official Receiver a mere refusal of the Official Receiver to take 
action under sections 53 and 54 cannot be deemed to be an ‘act’ of 
the Receiver under section 68 against which a creditor is competent 
to prefer an appeal to the District Judge , but the creditor can move 
the Court on refusal by the Official Receiver to take action under 
the Act or prefer an appeal against the order of the District Judge, 
if the creditor indemnifies the Official Receiver against cost m the 
event of failure m such proceedings, An<intfianflrfl>flna v Sonlcflra 
narojana, 47 Mad 673 79 Ind Cas 395 1924 AIR (Mad) 

345 The Official Receiver has no jurisdiction to determine a claim 
preferred to the property alleged to be the insolvent’s and the 
remedy against an order on a claim pennon passed by the Official 
Receiver without jurisdiction is not by way of appeal under sec 68, 
but by moving under sec 4 of the Provincial Insolvency Act, 
Venkatarama Chetty v Angadiayammaf, 38 L W 896 146 I C 204 
1933 A I R (M)471 An Official Receiver may sell the property 
of an insolvent as any other pnvate individual, having disposing 
pow er ov er certain property \ ested in him It is a distinct act of 
the Rcccner which can be objected to by the insolvent before the 
Insolvency Court by an application under sec 68 It is open to the 
insolvent to apply vvithm 21 days after the Receiver decides to sell 
the property, which the insolvent alleges cannot be sold Inmost 
cases the insolvent will be well advised of he objects or appeals at 
that stage, because if a sale actually takes place and rights of third 
persons come into existence, complications may be introduced, 

SanktTv Nai m Cfuindra 1937 A \VR 78 1937 A LJ 129 167 I C 
940 1937 AIR (All ) 226 


Nature of proceedings b> way of appeal under S. 68. 

The proceedings under «ec 63 Pronncial Insolvency Act, 
are more akm to an appeal than to a suit and sec 22, Limitation 
Act, cannot apply to them It is not incumbent upon an applicant 
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IS directed luamst an jetum of the Official Bctcuct and nor 
mally he is the onlv neet'sirv pirty to he heard a^iinst the applica 
tion But the Court mj> hnr other parties nh arc interested as 
for instance a purelnstr trt>m the Offuial Receiver But it is nor 
necessary that the purch iser should be forniillv mnieJ as n party 
It the heannK of the application \fui ChanJ v OlfiLial Rixout 
F cToztl^ur 168 1C Y89 1937 AIR (L)6J1 


Who (.an appeal 

An insolvent or any of iht creditors or anv i ihcr person ici.ric 
ved by any act or decision of the Receiver mav appeal to the Court 
To entitle a person to appeal he must be u^^cr/iied b> anj act or 
decision of the Receiver Tlie conduct of an Official Receiver 
in any particular respect may be broucht to the notice of the Court 
by ciny person with a view of having; the Receiversact or decision 
in any particular matter reversed or modified it is not merely the 
msolvenc or the creditors but any accncved person who can talc 
action in this respect, Dataram \ Diolu Nandan 5S Ind Cas 6 

Person aegneved 


Person asi,rieved means a person who h3> suffered a lei.ali;ne* 
\ance a man against whom a decision has been pronounced which 
has wrongfully deprived him of something or wrongfully refused 
him something or wrongfully affected his title to something if »s 
not sufficient that he has lost somethin^ which he could have 
obtained if another order had been pissed * Exfwrte 
Sidefcof/uim (1880) H Ch D 458 Any person who makes an 
application to the Court for a decision or any other person who 
IS brought before the Court to submit to a decision is if the deci 
sion goes against him thereby a person aggrieved b\ that decision 

Keuiki V SamAiiman 20 C \V N 995 ' 


Appeal by the insoUent 

A decision by an Official Receiver that a certain debt i> due 
by the insolvent is appealable under this section as such decision 
would aggrieve the insolvent Anandjt Damodar \ James Ftnlij ^ 
Co 62 Ind Cas 441 As a matter of law dunng the administm 
tion of an insolvent s estate an insolvent Ins no legal interest 
the property vested in the trustee and no /ou«s standi m the adnunn 
tration of the estate Section 68 of the Provincial Insolvency Act 
enables the insolvent to make an application to the Insolvency 
Court against any act or decision of the Receiver if he is a^icved 
by such act or decision He cannot be aggrieved m the legal 
of the word by the sale of the property in which he had no interest 
SakhnatAliv Radha Mohan 41 All 243 17 ALJ 299 49 Ind 
Case 816 So long as insolvency exists the insolvent cannot be alio 
wed to challenge the correctness of the debts entered m the schedule 
and therefore his application disputing the correctness of those 



S 68l ELECTION OF REMEDIES 683 

debts and requestmR the Court to enquire into the nccounts of 
the creditors cannot be entertained Gangti Stifidi \ Muklcorom A/i 

khan 24ALI 441 97 IC 556 (1926) AIR (A ) 361 An in 
solvent whose estate has vested in the Official Receiver is not 
entitled to appeal against an order of the Judge rejecting his objec 
non to a sale of his estate by the Official Receiver Venkatarama 
nayva \ Bangarayja 40 LW 864 67 MLJ 942 vide al«o Sa/cLir 
All Kfuin \ Mian Umnr Balchsh 163 IC 621 1936 A I R (Pesh ) 
151 

Appeal by creditor 

\ creditor who is entitled to a decision m respect of sale of the 
property of the insolvent is a person aggrieved Thirutenkaiachauar 
V T/uingiamal 39 Mad 497 A creditor has no locus siandi in an 
appUcation against the estate of an insolvent by a third person 
claiming adversely The Receiver is the only person competent 
to take such action as he thinks fit and proper and the creaitor 
has no nght of appeal Jhabba Lai v Shib Chunder 39 All 152 A 
mortgagee is not a per«on agoneved Hunjeslwr v Kaklifll 18 C W N 
366 18 C L ] 359 20 Ind Cas 683 

Appeal by any other person 

Where a Receiver in insolvency at the instance of a creditor 
attaches and takes possession of a property as the property of the 
insolvent a third person claiming to be the owner of the property 
is a person aggrieved CfiatH Cbandra v Hem Chandra 47 Ind Cas 
72 Mulchand v Muranlal 36 All 8 An assignee by deed of the 
property of an nsolvent may be an aggrieved person Hnji 
Jackeria v Selha 12 Bom L R 27 

Election of remedies 

The word may in sec 68 does not mean must Sec 68 pro 
vides a speedy remedy to which recourse can be had if the person 
aggrieved chooses to seek it Bur it is not the only remedy open 
to him It IS open to a third person who does not claim title 
through the insolvent to treat the Receiver as a trespassar and 
maintain hts claim m a Civil Ciurt Mr Mafiarana Kanwar v £ V 
David 1924 A I R (A ) 40 77 Ind Cas 57 A stranger to insol 
vency proceedings may as his eptioa seek hjs redress sn she ordinary 
Civil Court when aggrieved by an act of the Official Receiver or 
he may apply under sec 68 of the Provincial Insolvency Act but 
if he takes the latter course he must comply with the terms of the 
section Bfiairo Persfiad v 5 P C Dos 17 ALJ 787 51 Ind Cas 
113 Hujmni v Mufiammad Zamir Abed 74 Ind Cas 802 (1924) 

AIR (Oudh) 294 Ordinarily the party feeling aggriev ed by the 
conduct of the Receiver should seek redress against him in the very 
proceedings in which he was appointed fCamatchi v Siindardm 
Aiyar, 26 Mad 492 Pramatha v Kfiettra 32 Cal 270 9 C W N 
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247 A stranger has the ordinary right to seek redress for trespaji 
committed whether b> the Receiier or bj an>bod> else m the 
ordinary Cull Court and is not bound to ipph to the Insoheno 
Court But if he does so apply under sec 22 (now sec 68) he mu»t 
comply with the terms of the section and if he obtains a decision 
in tiic matter the decision is 6naU Dkaira Penh id \ S P C 
I7ALI 787 lUPLR 18 51 Ind Cas IH Whirethe Recei 
\er seres fhc propertv not without power allej^ing it to be the 
property of the insolicnt and if the authi ntv ot the Insolvency 
Court IS to be invoked to revise that act of the Receiver, this can 
only be done under sec 68 The remeJv under sec 68 is not 
the only remedy open to a person aggrieved b\ m act of the Recei 
ver A stranger to insolvency proceedings may at hfs option seek 
his redress m the ordinary Civil Court or he may apply under sec 
68, but if he takes the latter course he must comply with the 
terms of the section He cannot be heard to sjy m order to avoiJ 
the effect of the plain terms of the proviso to sec 68 that he makes 
Ms application under sec 4 and not under the section Thouch 
the powers of the Court m deciding such an application are defined 
an sec 4 it does not mean that the application itself is made under 
sec 4 and clearly It cannot, for sec 4 contains no provision as to 
how the Court IS to be moved to exercise its powers. Xfu Sein 
V U Ml Mg . 149 I C 43 1934 AIR {R ) 97 
Res Judicata 

There seems to be a conflict of authority as to whether a person 
aggrieved by an order of the Insolvency Court can bring a regular 
suit n/ter an adverse decision of the Insolvency Court The trend 
of authority is in favour of the view that where the aggneved 
person elects to have his remedy from the Insolvency Court rhj 
order of the Insolvency Court would be final and binding and 
operate as res Judicata, and he cannot litigate the matter over 
again in a regular suit An adfudication of the Insolvency Court 
under sec 22 (now sec 63) would bar a subsequent suit m the 
Civil Court for the same relief because (1) the adjudicaoon 
amounts to conclusive proof as to the title in respect of the specific 
things claimed by the applicant, not merely against him but abso- 
lutely. within the meaning of sec 41 of the Evidence Act . (2) the 
application heard and disposed of by the Insolvency Courtis a 
suit within the meaning of sec 11 of the CPC so that the 
adjudication would operate as res Judicata , (3) upon the geneml 
principles oflaw apart from sec 11 ofthcCPC.a litigant who 
has voluntarily elected to submit to the decision of one out ot 
mo alternative Courts which are open to him cannot turn round 
• ■ _ -J 1 . - . 1 .- . pitaram 

v jii, he decision ot 

i> . I ’’"’'’ST 

attached by the Receiver m insolvency is conclusive and no suit 
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will lie as It IS rtccludcd bv sec 4, Ciirrii Bigum % Babu Sbeo 
Namm. (1923) AIR (All ) 239 Under see 4 (2) of the present 
Act any question of title or priority of law or fact that may be 
decided by the In«ol\encv Court will be bindinR for all purposes 
as betw een on the one hand the debtor and the debtor’s estate and 
on the other hand all claimants aRamst him or it and all persons 
claiming through or under them or any of them Therefore the 
decision in Hulcumat Rai \ Padam Narain, 39 All 353, that the 
judgment of the Insolvency Court is not res judicata is no longer 
good law A suit is barred by the prexious order of the Insolvency 
^urt, Irshad Hussam \ Gopmaih, 41 All 378 49 Ind Cas 590 

17 AL] 374 

Contrarj tteu A contrary view has been taken in Harnam 
\ Ganpat 73 Ind Cas 367, in which it w is held that where 
an Insolvency Court disallows the claims of a person to 
property attached and sold as the property of the insolvent, a 
regular suit to establish his right to the property is maintainable 
So also m Raman Chett> v A V P firm, 31 Ind Cas 834, it 
was held that an order under this section does not preclude a 
party from pursuing an ordinary civil remedy Also m Sanchi 
Khan v Karam Cnand, 73 Ind Cas 705, it was held that "the 
only question is whether the plaintiff having sought his remedy in 
the Insolvency Court and having been unsuccessful there is compe- 
tent to bnng a suit for possession The Courts below have relied on 
some rulings of the Allahabad High Court which are against the 

^,au j /. Lahore High Court 

Hossam, 40 Ind Cas 
ich It was held that a 
person w ho claims a right to property taken possession of by the 
Official Receiver as belonging to an insolvent and whose claim 
had been disallowed by the Insolv cncy Court may bring a regular 
suit to establish his nghts ’’ 

Estoppel. 

Where a person fails to appeal to the Court against an order 
of the Receiver, vt vs not open to him afterwards to raise the question 
at a subsequent stage of the insolvency proceedings whatever 
may be his nghts in a separate regular proceedings. Pan/a Ram v 
Gurrayu. 18 L.W 282 76 Ind Cas 877 1924 A 1 R (Mad ) 147 

Under the new Act if a question of the title has been actually 
raised by a stranger to the insolvency and decided by the Insolv ency 
Court the deccsion is final, and the question cannot be reopened 
in a separate regular suit This, however, does not mean that 
exclusiv e junsdiction has been conferred on the Insolvency Court 
and that the only remedy open to the aggriev ed stranger is to . ’ 

to the Court Where a person has made no attempt to ’ 
matter up before the Insolvency Cburt and there is no order 
Insolvency Court which can be pointed out as 
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decision uithin the meaninjr of sec. •! 12) he is at perfect Iibert> 
to have recourse ro the ordinary Civil Courts. Mr M<ihrtrani 
Kimunr v. E. \'. Dntid, 1924 A 1 R. lAlI 1 40 7? Ind Cis. 57. 

Leave for civil suit. 

A third party who is not a creditor chiminc property adverseh 
to the msolveni IS not alTecteJ b> the special prtnision of sec. 16 
(2) I now sec. 28(2)1 of the Provincnl Insnlvencv Act; he can 
consequently maintain a suit .acainsc the Ofiicnl Receiv’cr in a 
Civil CoviTt without obtamme previous Icive ot the insolvenc\ 
Court, such a suit is not birred K sec 22 (now sec, 68) It 
is always danjjerous for lndi.in Courts to apph hnulish common 
law rule of procedure unless such rule his been expressly adopted, 

Nfimimmut Htdmifi V. Mm/uiru D.iJ. 10 S L R 179 40 Ind Cas. 122. 

Discretionary power of the Court when moved. 

Where the trustee or Receiver claims only the same right as the 
msoUent would have had, the msoIvenc> Court oucht not, a* a 
rule, to exercise jurisdiction, £x purte Di)«m. 8 Ch D 377 ; & purte 
Pnee, In TC. Rofceru, (1882) 21 Ch. D. 553 If. lor insttmce. propern 
seised by a Receiver as that of the insolvent is claimed by a third 
person as his, the Receiver stands in the shoes of the insolvent and 
the third person has a right to sue in a Civil Court for the establi*h' 
menc of his right without resorting to the remedy provided In sec. 
68, Nugmlnl Chunilnl v. Official Assignee. BomKiv, 35 Bom. 473. The 
Official Assignee or the Receiver merely steps into the shoes of the 
insolvent for the purpose of hix nghts. and Inbihties He is merely 
the legal representative of the debtor wuh such right as he would 
have had if not binkrupt. In Re Mapfehlack, b\ parte Butt 4 C2h. D 
150 

This section does not require the Court to hold an enquiry. 
This section does not contemplate that a lengthy enquiry should be 
held as if the matter was a regular claim for specific performance. 
Under this section the Court simply ratifies, reverses, or modifie*. 
the executive acts of its officers, Raman Chett> v A V P. Firm, 31 
Ind. Cas. 884. Where an application under sec 68 is made to the 
Insolvency Court it is the duty of the Court to entertain it and after 
hearing ' ' - t. applicant on theone 

hand an the other to decide the 

issues ra v’. Jttjhar Smg, 39 All 

626 The Court’s power to interfere with a sale held by an Official 
Receiver is not limited to cases where there has been some mala 
fides on the part of the Receiver or the purchaser. It can also inter* 
fere m a case in which the .action of the Receiver was irregular and 
has prejudiced the general interest of the creditors, Ramharda Chetiy 
V Ramasimmi Chetty, 44 M.LJ. 284 : 73 Ind. Cas. 375. A Hindu 
father was adjudicated insolvent and rhe Official Receiver proceeded 
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to <ell the joint family property The insolvent’s «!on objected that 
the share of the insolvent alone should be sold and not the entire 
famih property It was held that it was the dut^ of the Official 
Receiver to adjudicate upon the questions raised before brinpinR the 
properties to sale, and that an order merely notifyinj; to the buyers 
the son’s claim without deciding it was extremely Irregular, Pan/ii 
Ramv Giirm/ii 18L\V 282 76 Ind Cas 877 1924 A 1 R (Mad) 

147 

Though under the provisions of sec 68, the act or decision of a 
Receiver m insolvency must be challenged, if at all, by an applica- 
tion presented within 21 days from the date of such act or decision 
there IS nothing in the Act that all the grounds upon which u is 
challenged must be stated m the application or that the grounds 
mentioned therein may nor be supplemented or ampiffied later on 
Where the question of an insolvent’s title to property is sub Judtce 
it IS the clear duty of the Insolvency Court to give notice of the fact 
to the intending bidders in a sale of property belonging to the insol 
vent Where a purchaser has been misled into purchasing the 
property of an insolvent (he title whereto was being questioned m a 
pending litigation of which he was kept m ignorance, he 
IS entitled to have the sale set aside and the purchase money refun- 
ded, Hem Chandm V Unui Sadhan, 103 I C 605 (1927) AIR (C) 
659 

The Insolvency Court lias no jurisdiction to set aside a sale held 
by the Receiver in the absence of proof of fraud or collusion or mate- 
rial irregularity or illegality m conducting the sale or misconduct 
on his part causing injury to the estate or where the Receiver does 
not act beyond his authority far in excess of the powers conferred 
upon him Maung Tha Tfiwn v Po Ko. 5R 768 107 1 C 172 

(1928) AIR (R ) 60 But m Venloitacfiakim Cfiett>£ir v Mumgesun 
Serial, 9 Rang^ 231 (SB). I3I 1C 732 1931 AIR (Rang) 122. it 

w as held that * the Court would not readily set aside the sale held 
by the Receiver of the property of the insolvent unless in the cir 
cumstances of the case the Courtis satisfied that it would not be 
fair and just that the sale should stand No doubt if the fraud or 
collusion IS proved m connection with the sale that would be a 
ground upon which the Court would set aside the sile or again 
possibly if there is material urcgularity in the conduct of the sale 
But the Court is not fettered in its drcretion to 'ct aside the sale m 
any case in which It thinks that the sale was neither a fair nor a 
just one Where the two creditors of the insolvent are the only 
two prospective bidders, It is neither fair nor reasonable that the 
Receiver should hold the sale m the absence of the other creditor 
at an earlier hour than that at which sales normally are held and 
long before the other creditor could reasonably be expected to b 
present and w ithout making enquiries to ascertain whether the t ' 
creditor w. as at that place or giving him an opportunity rn 
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present when the sale took place’ The Hfch Court his no juris 
diction to hold an enquiry mro the conduct of the OfTictal Receiver 
after the insolvency has come to an end thoueh in an evistmc 
m*oKencv u micht as a special case tender idvice or j.ive directions 
to the insolvency judee NarayanDasx Chtmm Lxil 25 A L j 219 
(19271 A I R (All 1 266 Where the ancestral property of an insol 
vent has been leased out bv the Official Receiver the reversioners 
hive no present interest m the property thev tannot asl. for a 
declaration that the lease of the land by the Otfiinl Receiver shall 
not be bindlni? on them after the death of the in-soIvcnt, they 
must brmR a sepante suit to prove that the debts in sitisfaction 
of which the lease has been Kiven ucre incurred for illetal or im 
moral purposes It is neither necessity not even lonvcnient ropo 
into the question in the course of the msolvenev procecdinRs Mumd 
V Official Reccitcr Snr/joJhii 37 PLR 517 AIR (L ) 952 

A Court sittins in insolvency proceedings cinn t summarily cancel 
a registered sale deed Accordinglv u here an Official Receiver sells 
a house belonging to the insolvent at i puhlit auction indoncA 
offers the highest bid and deposits one fourth of the price but sub- 
sequently one B makes i higher offer and the Offit lal Receiv cr under 
the orders of the Court executes a registered sale-deed m favour of 
B A cannot apply to the Insolvency Court for cancellaiton of the 
sale deed It wa> held that his remedy lay m a properl) framed 
suit and nil that the Insolvency Court could do was to give hrni 
leave if necessary for filing the suit against the Receiver, and the 
person claiming rights under the sale deed Kcshtib Deo \ Ralendra 
Kumar, 1935 A W R 506 155 I C 563 ‘ 

Period of limitation for appeal 
The District Judge has no jurisdiction ro confirm the Receivers 
report except by consent of parties until 21 days have elapsed 
within which the creditors aggrieved can apply to the Court 
for the reversal or modification of the act or decision by which 
they are aggrieved Goimda Chandra v HaricWn 94 IC 332 
(1926) A 1 R (C ) 826 A District Court has no jurisdiction to en 
terrain an application under Or XXI r 90 to annul a contract of 
sale completed by a Receiver unless made within 21 days as pf^s 
enbed by this section Ataiwshi v Muthullcncfipam 34 ML I 319 
1918 MWN 345 44 Ind Cas 885 If the application is not 

under sec 22 (now sec 68) then it is not subject to the limitations 
prescribed Hanseshir v Rakhal 18 CWN 366 Sec 68 empowers 
the insolvent when aggrieved by an act of the Receiver to move 
the Court and on being so moved the Court will examine the 
proceedings and decide whether the act of the Official Receiver 
should be upheld or nor The msolvenr however must take 
action within the period prescribed by the proviso to sec 68 w hich 
lays down that no application under this section should be enter 
tamed after the expiration of 21 days from the date of the act or 
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decision complained of, Shfllcar fChan \ Snrmnfcfi Singh, 33 PLR 
332 136 1C 267 1932 A 1 R (Uh ) 320 

Application of sees. 4 and 5 of the Limitation Act to 
appeals under see. 68. 

In the ProMncial InsoKency Act there is no provision expressly 
escluding the appUcabiUty of sec 4 of the Limitation Act to appli- 
cations under sec 63 By clause 10 of the General Clauses Act 
(X of 1897) It is provided that “uhere by any Act of the Governor- 
General m Council or Regulation made aftei the commencement 
of this Act, any act or proceeding is directed or allowed to be done 
or taken m any Court or office on a certain day within a prescribed 
period, then, if the Court or office is closed on that day or the last 
day of the prescribed period, the act or proceeding shall be consi- 
dered as done or taken on the next day afterwards on which the 
Court or office is opened provided that nothing in this section 
shall apply to any act or proceeding to which the Indian Limitation 
Act applies The question therefore, is whether sec 4 of the 
Indian Limitation Act applies to an application under sec 68 In 
Mfl Than May v The Baili#, 9 Rang 150 134 1C 223 1931 
air (Rang ) 209. it was held that by reason of the express terms 
of sec 29 (2) (a) of the Limitation Act, sec 4 of the Act does apply 
to the application under sec 68, Provincial Insolvency Act 

In computing the period of limitation vit , 21 days, the prin- 
ciple that an application under sec 22 (now sec 68), does not fall 
within the scope of sec 5 of the Limitation Act as held in Thakur 
PcTshad v Ptmna Lai, 35 All 410, and also the principle that the 
time for taking copies of the Receiver’s order cannot be excluded 
as held in M Devasuami v Munakhisundra, 16 MLT 246 and in 
Sitaramayyo v Bhujanga, 39 Mad 593, can no longer hold good 
in view of sec 78, infra 

When limitation begins to run. 

Where an Official Receiver rejects proof of debt and the party 
IS apprised of the order, time for appeal against the order will run 
even though the formal notice prescribed by the Insolvency Rules 
has not been conveyed to him, Vcdaiatlu alias Lalcifimi Amma v 
S SadasiiaRao, 57Mad 1030 40LW 145 68MLJ 65 

Appeal beyond time. 

A Court has inherent power to rectify errors or mistakes of a 
Receiver or to reverse or modify his acts or decision In such a 
case the time limit prescribed by sec 22 (now sec 68) would be no 
bar to action being taken by the Court, Dataram v Deokmandan, 
58 Ind Cas 6 Where the sales were made by a person who was 

IS 


44 
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SnnJojm Rn^ ^ Turh/>«i (1924) AIR (Mad) 461 Where the 

land of an ncriculturist was <old b> the Receiver contrar) to 
the prp\Jsions of the Punjab Alienation of Land Act and the 
\aiidit> of the <ame wai contested b> the insolvent b> means of an 
application more than 21 da>s after the sale hut all the time the 
Ofeial Receiver s report « as before the (udke for confirmation it 
was held that the Jiidj,e could refuse to confirm the action of the 
Official Receiver in having sold the property and that the question 
whether he acted righth m entertaining the insolvents application 
after 21 days vhd not therefore ari<e for decision Withomed v Ofraal 
Rccencr 132 I C 701 1931 AIR (L) 133 But where the appli 
cation though purporting to be made under this section was not 
made within the time prcscribcil it was held th it the person claim 
mt, as his own property which was advertised by the Receiver as 
the property of the insolvent is nor prcvluJed from suing for a 
declaration of title thereto hy reason of his having made an applica 
non with the same object in In«olvcn».> Court KunJdn Ldl v 

Khem Chand 44 All 620 {Piutram \ iui/h ir 39 All 626 
dutmijuisfied) 

Appeal against order of the Court 
An appeal lies against an order passevl by a Subordinate Court 
under sec 63 to the District Court and by a District Court to the 
High Court with the leave either of the High Court or of the 
District Court An insolvent has no right of appeal against an 
order of the Insolvency Court confirming the sale of a part of the 
estate by the Official Assignee the insolvent has after adjudicanon 
no legal interest m his estate which is vested in the Official Assignee 
and he has therefore no legal right to interfere in the realisation 
of the estate and he cannot he treated as aggriev^ by the 
order passed in the course of such realisation Hun Ran v 

Offi itjl Assignee Mmlms 1926 M W N 364 


PART IV 


So far ue were dealing with the property of the insolvent and 
Its administration Bankruptcy also affects the person of the debtor 
in many important respects it subjects him to civil obligations 
and exposes him in cases of venous misconduct to criminal procee- 
dings It IS an offence to obtain the protection afforded by the 
laws of insolvency without rendering all possible assistance for the 
realisation and distribution of the assets 

PENALTIES 

69 If a debtor, whether before or after the making 
Offencei by debtor* of an Order of adjudication, — 

(a) wilfully fails to perform the duties imposed on 

him by section 22 or to deliver up possession 
of any part of his property which is divisible 
among his creditors under this Act, and which 
IS for the time being in his possession or 
under his control to the Court or to any 
person authorised by the Court to take pos- 
session of it, or 

(b) fraudulently with intent to conceal the state of 

his affairs or to defeat the objects of this 
Act,— 

(i) has destroyed or otherwise wilfully prevented 
or purposely withheld the production of 
any document relating to such of his affairs 
as are subject to investigation under this 
Act, or 

(lO has kept or caused to be kept false books, or 
(m) has made false entries in or withheld entries 
from or wilfully altered or falsified any docu- 
ment relating to such of his affairs as are 
subject to investigation under this Act, or 
fcl fraudulently with intent to dimmish the sum to 
be divided among his creditors or to give a 
undue preference to any of his creditors, — 
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(i) has discharged or concealed any debt due to or 
from him, or 

(ii) has made away with, charged, mortgaged or 
concealed any part of his property of any 
kind \\hatsoc\er, 

he shall be punishable on comiction with imprisonment 
w’hich may extend to one year. 

Rewew. 

This section is new It has been substituted in place of section 
43 of Act 111 of 1907 and is based on section 154 of the Bankrupto 
Act, 1914 and section 103 of the Presidency Towns Insolvency Act, 
III of 1909 The introduction of this section has been thus c’tplat 
ned in the Statement of Obyects and Reasons Proceedinss institu 
ted against fraudulent insolvents are ftequenth mfructuous This 
is largely due to the lack of precision in the Act as to the procc 
dure to be adopted by the Court vvbich desires to take action 
The wording of sub-section (2) of section 43 is unduly vague, regard 
being had to the fact that It constitutes a criminal offence, and 
experience has shown that it frequently creates difficulties It is 
proposed that the penal provisions of existing section 43 should be 
amended on the lines of section 103 of the Presidency Towns In 
solvency Act, and that the procedure to be followed on a charge 
should be defined on the lines of section 104 of that Act It is 
proposed to embody these provisions in the two separate sections 
43 A and 43B inserted by clause 16 of the Bill, which also inserts a 
new section 43C containing provisions similar to those of section 
105 of the Presidency Towns Insolvency Act It seems desirable 
to make it clear that a dishonest insolvent who has been guilty ot 
an offence under the Act can be proceeded against even after he 
has obtained his discharge or after a composition submitted by him 
has been accepted ’ » 

Amendment. 

The last but one line of the section as it originally stood was 
as follows — ‘ he shall be punishable on conviction by the Coun 
with imprisonment ” By the shedule under sec 2 of the Repealing 
Act XII of 1927 the words ‘ by the Court where they occurred 
for the second time, (in the last but one line) in sec 69, have been 
omitted These words have been omitted as they becameu nneces- 
sary by reason of the amendments made in sec 70 by Act IX or 
1926, by which the Insolvency Court is divested of the power ot 
trying the offences committed under sec 69 
Scope of the section 

The section provides a punishment by way of penalty and before 
an insolvent can be punished under tht? section he must be shown 
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by legal evidence to have committed on some specific occasion one 
OT other of the offences enumerated m this section, RosK Behan v 
Bhflfiuan Chandm, 17 Cal 209 Sec 69 is peculiar to India, in 
asmucK as it embraces acts 'whether before or after making an 
order of adjudicanon " Under the English legislation from which 
much of this legislation IS derived, these penalties arc confined to 
conduct after the presentation of the petition A comparison of 
the language of the two sections shows that the provision in the 
Indian Act is a special provision for cases in this country If it 
were intended to confine the conductentirely to conduct in the 
insolvency proceedings, the Legislature must have said after the 
presentation of the petition ’ But, while the general language, iiz , 
before the making of an order, ’ is sufficiently wide to cover almost 
any distance of time, the definition of the specific acts complained 
of narrows down the generality of the foregoing provisions so as to 
confine the offences strictly to matters affecting the investigation of 
the insolvent s affairs under the Act, the duties to be performed by 
him under the Act, the distribution of the property, or money, 
between the creditors and the concealment or making away with 
property, or falsification of his books, with the intention of defea 
ting the objects of the Act. Ganga Proiad v Madliun Sartin, 25 
ALJ 331 100 I C 550 (1927) AIR (A) 352 

Prosecution lies only on adjudication* 

The gist of offence under sec 69 is that a man whose property 
15 required by law to be distributed among the creditors m the 
statutory manner, is doing something to get his property distributed 
m another manner In die absence of an order of adyndicacion no prose 
cution can be started under sec 69 against the debtor for failure to 
produce all hts books of account m Court It is only after adjudtea 
non that prosecution can be started under sec 69 for acts or omissions 
which took place before the order of adjudication Consequently pro 
ceedmgs under sec 69 cannot be taken after a petition for adjudi- 
cation has been dismissed and it is known that the alleged debtor 
IS not going to be made insolvent at all An order to prosecute 
passed under those circumstances is entirely ulna mes Gangabishnu 

Smgha V Khan and Khon & Co , 58 Cal 334 134 1 C 534 1931 
AIR (Cal ) 508 Similarly where an order of adjudication is 
annulled under sec 43 wO prosecution under sec 69 wvU lie vna.% 
much as the insolvency proceedings automatically come to an end 
except so far as they are kept alive by order under sec 37 Pnma 
facie, if the adjudication is annulled under section 43 the insolvent 
is placed status quo ante the insolvency, Bhadramma v Panateesam 
Ayjaiani, 63 M LJ 414 

It has been laid down as a general principle (Udaichand v Ram- 
humar, 15 CWN 213 12 CL.J 400, Samimddm v Kadumojee 
15 C W N 244 , Chatrapat Sing v Kharagsmg, 21 C W N 497, & 
that whether the debtor has or has not committed act of bad/ * 

/ 
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IS not to be determined bv the Court nt the preliminary state 
when the order of ndjudic-ition Ins to he made, but hns to be 
enquired into only at the final snse when the application is made 
for an order of discharge Hence it Is arj-ueJ that the question 
of bad faith specified m sec 43 (now <<.c 69) cannot be Kone into 
by the Insolvency Court at an^ time previous to the passing of 
the order of final discharge and the Insolvency Court has no 
jurisdiction to take proceedings under this section htfare considering 
the application for final discharge On the authoric> of the ca«es 

’ ’ ’ ’ ' '’he observation of Jenkins CJ m 

cngnl 24 C W N 418. to the effect 

laid down It IS ordinarily undesir- 
able to institute criminal proceedings until determination of cml 
proceedings in which the same issues arc involved," it is argued 
that the question of bad faith specified in sec 43 (non sec. 69) 
cannot be gone into by the Insolvency Court at any time previous 
to the passing of the order for final dtscharye and that the Insolvency 
Court has no jurisdiction to take proceedings under this section 
before considering the application for final discharge This argu 
ment is based on a misapprehension of the different 'copes of secs 
24 and 69 of the Act, corresponding to secs 14 and 43 of Act, HI 
on907 The above cases lay down that for the purpose of adju 
dication questions of bad faith are not all necessary to be enquired 
into This does not show that the Coun is not competent to insn 
tute criminal proceedings against the insolvent for acts of bad 
faith under sec 43 (2) (now sac 69], at any time before the final 
discharge and it had been held m Nunni Klul v Emperor, throu?^ 
Rogfiubir Pershad 17 O C 138 25 Ind Cas 363, that “the Court 
IS quite competent to take cognisance of any act of bad faith 
at any time whether before or after the order of adjudication under 
sec 43 of Act III of 1907 although u may be that the Court has no 
power to refuse to make an order of adjudication merely because 
an act of bad faith is proved " 

It has been held also in Ram Bcfiari Lai \ Jaganruilfi, 19 O C 89 
that “a Court is not bound to defer taking action and awarding 
punishment when necessary, m respect of acts and omissions 
mentioned in sec 43 of Act, III of 1907 until the insolvent apph^* 
for an order of discharge ’’ It is also held in. Cfc/cobin v District 
Court, 3 U B R (1918), 97 49 Ind Cas 55 that the terms of sec 
43 are clear and the Court’s power under that section can at any time 
be put in motion by a' creditor and the Court is then bound to 
consider whether the debtor has made false entries or fists or 
committed any other act of bad faith It is not necessary that trie 
Court should uait till the debtor makes an application for discharge 
Nature of offences- by the debtor. 

The offences dealt with under this section are m the nature 
of disciplinary offences that is offences committed by the insolvent 
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in the nature of breaches of duty to the Court and not offences 
aRamst the general law, Ladu Ram \ Mahnbir Pershad. 39 All 171 
37 Ind Cas 996 It will be noticed that all the offences enu' 
merated m this section ha\e m common one feature of the highest 
importance, that is, fraud or fraudulent intention to conceal the 
state of affairs or to defeat the law or to defeat and delay the 
creditors But if m any case it is proved that the bankrupt had 
no intent to defraud there is no offence, R v Dyson, (1894) Z 
Q B 176 Failure to perform the duties imposed upon the debtor 
with intent to defraud is an offence under the Insolvency Act. 
When It appears that his refusal to reveal a certain part of his 
property was not in order to defraud his creditors but because 
under legal advice it was held that there was no offence and the 
conviction wrong R v Page, (1819) Rus &. Ry 392 

Clause (a) , Wilful failure to perform duties. 

The offence under this clause consists in (1) wilfully failing to 
perform the duties imposed on the debtor by section 22 , or (2) 
wilfully failing to deliver up possession of any part of his property 
which IS divisible among his creditors to the Court or to the 
Receiver The duties imposed upon the debtor by sec 22 are 
(i) production of his books of accounts (ii) giving inventories of 
his properties list of his creditors and debtors and of the debts 
due to and from them (iti) submit to examination in respect of 
his property or his creditors, (n) attend before the Court or the 
Receiver, execute instruments and (t) generally do all such acts and 
things m relation to his property as may be required The Insol- 
vency Court has power to direct the insolvent to appear for his 
examination touching his estate and effects and dealings and it is 
his duty to appear for the examination although he may reside 
more than 200 miles away from the Court house In Re Couasji 
Polkcrji, 13 Bom 114 Sec also In Re GunesKclas Paralal 32 Bom 
198 , In Re Naoroji Sarah/i 35 Bom 462 To fulfil the require- 
ments of the word wilfully’ m sec 69 (a) it will have to be proved 
that the account books required to be produced were in the 
possession or power of the debtor Alchoy Cliand Beguani v Emperor, 

61 Cal 537 3S CWN 642 149 I C 352 1934 AIR (C) 409 

It IS impossible to hold that unless until the Court or the official 
recener issues orders co flie tasoltent in person chac he has 
been actually adjudicated insolvent on a creditor’s petition 
that the insolvent must carry out the duties imposed on him 
by s 22 of the Act at the pain of being prosecuted if he does 
not do so , otherwise the insolvent cannot be said uil/ully’ to fail 
to perform those duties under s 69 (a) of the Act and his prose- 
cution should not have been sanctioned Ramosuami Goundan v. 
Emperor, 1935 M W N 919 In S A Santiago \ Emperor, 166 1 C 
303 1936 AIR (N ) 237 it has been laid dow n that the debtor 
not liable under s 22 for failure to comply with processes^ 
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prohibition and injunction issued b) an In<oKcnc> Court on a 
creditors petition until he has due nonce of the same under $ 19 
(2) of the Act The Insolvency Court has jurisdiction to is<ue <uch 
processes as prohibition and injunction to prevent alienation of 
his property by the debtor Where however the proces«es issued 
were full of defects and do not purport topve notice to the 
debtor of the admission of any insolvency petition at all th- 
debtor on vv hom they are served is not lejtallv liable to comply 
with them and cannot be convicted under s 69 (aim his failure to 
comply w iih them The insolvent mi^ht have an idea of what the 
pnxeedmRi really are but that it is not sufn lent to fix him 
with liability m a criminal ca<e 

\\ hen non-delivery of property is no offence 
By virtue of«ec 4 of the Provident Funds Act neither the 
Receiv er nor the creditor of an insolvent has my n‘'ht to money 
drawn by the insolv ent from the compulMary deposits in a Railway 
Provident Fund There cm therefore be no traudulent dealin*' 
in respect of such money <uch as is made puni hable by «ec 6** 
(a) Nflcmdoi Bhtifefuirulu v Gh'Iac/wi CuLitvios 44 Bom 673 
22 Bom L R 3’2 56 Ind Cas 4o0 Similarlv property held n 

trust by the insolvent the comin«'ent interest of a reversioner to 
succeed after the death of *i Hindu widow apn^ultunl holdm*^ 
political pensions need not be <et forth m the sch^ule of a««ers 
and the withholding of these properties and the others mennoned 
m the notes under sec 2o (’) which do not v e^t does not constitute 
an oS'ence punuhible under this section 

W hen omission to enter properties in schedule is no offence 

W here an insolv ent not ktiowmc or forgetting that an equitv 
of redemption IS a v aluablc i<sct filled to show m his schedule of 
assets certain land with p*os e^sioi 

to tw o of his credit c guilty of any 

offence under this vnar 16 CrL-J 

272 44 Ind Cas 12S Enmes m the inv entory must be u Ijulh 
false and an entry made by a kona fide mistake or unintentional 
inaccuracies do not come under this section SuJent Nurum ' 
Rtighimaifi 7 All 44a Kanm Baksh \ Afisn Lai 7 All 29a 

Clause (b) , Fraudulent concealment of affairs 

The offence under this clause consists in. fraudulently (D 
destroying preventing or withholdm^* any document relating to 
his affairs (^) keepmg fabe books or (a) making fal«e entries or 
falsifying any document lelatmg to his affiiirs Concealment 
destruction mutilinon or falsification of any book or document 
relating to his affairs or being pnv’y thereto by the debtor is an 
offence under this section unless it is prov ed that the insolv ent 
had no intent to conceal the state of hi» affairs or to defeat the 
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law," R V Bccit (1889) 6 Cox CC 718, Halsbury, Vol II, 348 
Where an insoK ent IS charged with purposely uithholdidg docu 
ments it is the duty of the prosecution to establish that such 
books did in fact exist Mere suspicion cannot be allowed to pose 
as proof, J M Lucas v Official Assignee, Bengal, 24 CWN 418, 
56 Ind Cas 577 In Ganga Prosad \ Madhuri Saran 25 ALJ 331 , 
100 I C 550 (1927) AIR (A) 352, it was held that there being 

no evidence as to who in fact, kept the books what actual system 
was adopted of making entries and who was actually responsible, 
whether individually or collectuely, according to the ordinary 
course of business and w here there are more than one partner and 
It IS sought to establish this charge against any one or two of 
them It must be proved as a fact who were the persons actually 
responsible for keeping such books 

Joinder of charges. 

On a charge framed under sec 69 (a) the Court cannot convict 
an accused under sec 69 (b), as the elements of the offences con 
templated by the nvo clauses ate not the same and so there 
may be prejudice to the accused if such a procedure is adopted, 
Aknoy Chand Bcguani v Emperor, 61 Cal 537 38 C W N 642 

149 1 C 352 1934 AIR (0 409 Sec 103, Presidency Towns 

InsoUenw Act, falls into uvo parts, the intention under each 
being different, and under each part there are several cases of 
specific offences A joinder of three distinct charges, each charge 
comprising offences under cl (a) (iii) and cl (b) (ii), sec 103 is 
illegal under sec 233, Criminal PC, Khimchand A Mehta v 
Emperor 1934 Cr Cases 1036 (Bom ) 36 Bom L R 639 

Clause (c) , Fraudulent concealment of property. 

The offence under this clause consists in fraudulently (1) dis 
charging or concealing any debt due to or from the debtor or (2) 
making away with, charging mortgaging or concealing any part of 
his property, with intent to diminish the sum to be divided among 
the creditors or to gu c undue preference to any of the creditors 
Sec 69 (c) 0) refers to debts incurred before the order of adjudi- 
cation and not to debts incurred after that order, Zibal v Laxman, 
27 N L R 304 134 I C 861 1932 A I R (Nag ) 17 In Han Charan 
Gfiose Sadhtilchi^n v Dinesh Chandra Roy Choudhwry, CR No 
1363 of 1934, dated 29th January 1935, in setting aside the order 
of prosecution under sec 69 (c) the High Court observed that 
‘w hen the terms of a deed of gift are susceptible of tivo interpre- 
tations it IS wrong to hold that there was want of bona fides m the 
matter of non mentioning a particular sum and that there was 
fraudulent concealment of property when under one interpretation 
the sum is exempt from attachment under sec 60, C P C ” Th 
mere execution of a mortgage deed is not an offence It is o 
when It IS combined with the fraudulent intent to defraud 
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creditors tint item be I roii^ht v\ithin the pumeu of see 69 
Tnknmyi \ Emperor 145 IC 550 1933 AIR (N ) 33 Where 
thcinsoKent was m jnil and had only omitted to mention the 
equity of redemption of certain property which he had mortgaged 
many years ago and he admitted the mortgage at once when the 
fact was brought to his notice it was held that the prosecution of 
the insolvent was not warranted under sec 69 of the Act Alladn 
\ Firm KiTpa Ramsundar Dats 39PLR 213 170 1C 849 1937 

AIR (L)432 

On the plain grammatical construction oi tht words any part 
of his property of any kind whatsoever in lI (c) (ij) it is clear 
that they are governed not only hy the words charged mortgaged 
but also by the words made away with It cmnot ^ doubted 
that the words any part of the property of any kind whatsoever 
would include property both movable and immovable The onl> 
manner in which immov ible propeny could be made away with 
would be by means of a gift or sale A case ot gift fraudulentl> 
made by the insolvent with intent to dimmish the sum to be 
divided among his creditors is as much punishable under the 
section as a case of charge or mortgage The words made away 
with are sufficiently wide to cover cases if gifts of immovable 
property Har Perjfwa v Dargafu Lai 1932 AIR (O J 61 

In-order to constitute the offence of undue preference under 
a cftduoT and not to an allegi^ 
IS nor admitted is such by the 
olvent transfers property and the 
Question is whether in so doing he acted m good faith the fact that 
there was valuable consideration for the transfer adequate to the 
occasion would negative the inference that there was in absence 
the transfer was in favour of 
ugnec Bengal 24 CWN 418 
Emperor 43 All 407 19ALJ 
Ish JJ held that a man m the 
position of an insolvent vvho has the means of ascertaining where 
property of his has been disposed of even if he has not been 
actually a party to the making away with it and who does not use 
the means, is jUst as guilty of concealment within the meaning of 
this section as if he actively concealed the loc-dity in which the 
property actually was Fraudulent removal by the debtor of any 
part of his property with a vitvt to save it from being distributed 
among the creditors is an offence The fact that the Receiver may 
have recovered the removed property does not m any way affect 
the criminal liability of the debtor Re Ward Ext Monkhouse 
(1879) 40 LT 296 

The •'property removed must be proved to be the debtors 
property A pnsouet executed an assignment of his property to 
trustees for the benefit of his creditors The assignment was neither 
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registered ^s T bill of sale and the msoUent remained in possession 
as bailiff of the trustee and removed stock to the value of more 
than £10 He then made an arrangement as to his affairs and a 
trustee \\ as appointed It was held that a prosecution must fall 
because though the assignment being unregistered was void as 
against the new trustee yet it was otherwise in force and hence 
the property remo\ed was not the prisoner s but the first trustees 
at the time of the fraudulent removal R V Creese (1874) LR 2 
C C Q IOd Hals Vol II 347 So a person at sometime had a 
certain amount w ith the bank He alterwards withdrew a part 
of It and deposited Rs 4(X)0 in the bank in the name of his wife 
Subsequently the wife brought a suit to recover the amount against 
the director and the suit was compromised WhatTiappened to 
the money afterwards was unknown The person filed an insol 
venev petition 19 months afterwards and when he filed his schedule 
he did not mention the amount of Rs 4000 involved m the suit 
against the bank by his wife He was convicted under s 69 ProMn 
cial Insolvency Act It was held that the husband could not be 
comicted it being doubtful whether the amount was inexistence 
at all and whether It really belonged to the insolvent The Judge 
in insolvency would have been perfectly justified in refusing him 
his discharge unless he had made a better disclosure But the person 
could not be convicted on a criminal charge when facts did not 
disclose criminal intuition beyond pre adventure Han Pada 
Mourav Emperor 169 I C lOl 1937 AIR (0 234 

A judgment debtor against whom a decree had been obtained 
was adjudicated a insolvent and the Insolvency Court which was 
conducting a summary administration of the insolvents estate put 
the flour mill of the insolvent to auction and obtained a bid from 
the decree holder for certain amount which was deposited by the 
purchaser The mill was however never delivered to the purchaser 
Subsequently the essential parts of the machinery (were removed 
by the insolvent It was contended by the insolvent that he could 
not be convicted under sec 69 (c) (ii) because the machinery had 
already been sold to the purchaser who had paid the amount which 
w as as ailable to the creditors it was held that the sale was not 
o sale in execution but a private contract between the Court m 
whvcVs she ptoptis*) of rVie tnsoWent vested and the purtViasei K 
the Court was unable to deliver the goods which it had sold the 
purchaser would base been entitled to recover the money whicli 
he had paid The insolvent removed parts of the machinery svhtch 
he was not entitled to remove and his conduct was such that the 
onh inference could be that he was intending to cause wrongful 
loss to the creditors Hence he could be convicted under s 69 (c) 
(ii)GanesKv Emperor 1938 ALJ 1217 1939 AIR (All) 166 

Where the jnsolsent was proved to have received certain sum 
of money w ithin a few days after his adjudication the Court may 
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under sec 114 of the Evidence Act presume that the source of (he 
trade which brou/jht those sums into the hinds of the insolvent 
consisted of undisclosed assets In his possession at the tune of the 
adjudication and a conviction based on such presumption was held 
not to be bad in liw, Rnmcluindni Nuidu v Em/trer 1931 MWN 
1312 

Before directing i prosecution of the Insolvent for concealing hu 
assets in the proper exercise of the Judge s judicnl discretion there 
should hav c been some sort of the proportion between the value 
of the property alleged to hive been concealed nnd that of the 
indebtedness of the insolvent If the tonl amount of the indebted 
ness of the insolvent is say a crorc of rupees and if the value of 
the articles said to be concealed sa^ ten rupees it would be rcdicu 
lous to direct 1 prosecution of the insolvent for concealing the 
assets In the exercise of discretion under sec 69 (c) (ii) a proper 
sense of proportion between value of property alleged to have been 
concealed and that of the indebtedness of the insolvent ought to 
be exercised by the Judge in directing the prosecution Janh Dos 
Maniau \ Mtingi Lull Dajrang Lall IbPLT HO 1935 AIR 
(Pat ) 126 

Initiation of prosecution 

The Receiver is an officer of the Court and when he has good 
grounds to believe that an enquiry should be made into the conduct 
of the insolvent the Court can authorise him to ascertain facts and 
to report them to it with a view to the adoption of such steps as 
may be necessary in the interests of justice Monmohon \ Henwnw, 
23CLJ 553 

Nature of prosecution 


Prosecution may be either under the general Act secs 421 and 
424 of the I PC or under sec 43 of Act HI of 1907 (now sec 69 
of Act V of 1920) When a spuml enactment such astheProvin 
cial Insolvency Act deals with an offence similar to the offence 
which is dealt with by a general enactment such as the Indian 
Penal Code secs 421 and 424 it docs not follow that the 
provisions of the general enactment arc repealed to that extent 
Tbe prosecution may be under either of these enactments as provj 
ded bv sec 26 of the General Clauses Act (X of 1B97) 

V Ramasamiah 6 L W 283 42 Ind Cas 608 
Appeal. 


Before 1926 the offences under section 69 w ere triable by the 
Insolvency Court an 1 an appeal lay under schedule I against a 
decision or order passed under section 69 to the High Court by a 
person aggrieved Bfumunni Kwfiore v Somifll Deis 19AL.3 701 
61 1 C 802, Gu/ur Shdhv BarkfU Ah Shah 1 Lah 213 56 IC 
744 Palcmeappa v Subrnmrtmum (1920) MWN 135 54 I C 
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740 ; lyappa Namar. v. Manicica Asari, 40 Mad. 630 ; Dif’cndra v. 
Ramani, 22 C.W.N. 958 ; 48 I.C. 333 ; Vircftand v. Bulakidas, 55 I.C. 
717 ; fCanahan Chettiar v. Raman Chctty, 79 I.C. 340 ; James Finlay 
& Co. V. Amanmal. 118 I.C. 193 : 1930 A.I.R. (S.) 2. 

By Act, IX of 1926 section 70 of the Provincial Insolvency 
Act was amended in a manner so as to divest the Insolvency Court 
of its power to try the offences punishable under section 69. The 
Insolvency Court thus being divested of its power to try the offences 
under section 69 of the words “by the Court” which occurred in 
the last but one line of section 69 and the entry — "conviction and 
sentence of debtor for an offences under this section” — in schedule 
1 relating to section 69 regarding appeals, became redundant and 
were omitted by Act, XII of 1927. Hence after the amendment 
mentioned above no question of appeal from an order or decision 
under sec. 69 arises. 

The case of Jita Mai v. Madan UI. 1931 A.L.J. 999 ; 133 I.C. 
907 : 1932 A.I.R. (All.) 4, though decided after the amendments, 
has however, held : “The last serial number of schedule I attached 
to the Act (restored by Ace, XVIII of 1928) allows an appeal from 
an order of conviction and sentence of a debtor for an offence 
under section 69.” But it may be pointed out that though Act, XII 
of 1927 has subsequently been repealed by Act, XVlll of 1928 the 
repeal has • ’ng the entry relating 

to section the General Clauses 

Act, X of Inst an order under 

section 69. 

An appeal from a conviction by a magistrate of the first class 
lies to the Court of the Sessions under section 405 of the Cr. P. 
Code, 1898. A Sessions Judge is not prohibited in law from 
hearing an appeal from a conviction by a Magistrate in a case 
where as an Insolvency Judge on the application of a creditor, he 
allows the prosecution to proceed. Sriknshna v. Emperor, 1923 
A.I.R. (All.) 193. On an appeal from a sentence of imprisonment 
under the section the appellate Court has power to suspend the 
sentence until the appeal is disposed of, Nagindai Bhulundas v. 
Ghelaboi GulaWaj, 56 I.C. 449. 

70. Where the Court is satisfied, after such preliminary 
Procedure on charge inquiry, if any, as it thinks necessary, 
under teciion 69. £5 ground foT inquiring into 

any offence referred to m section 69 and appearing to have 
been committed by the insolvent, the Court may record a fiin- 
din^i to that e^ect and make a Qjmplaint of the offence in 
iiriring to a Magistrate of the first doss having juris 
and such Magistrate shall deal uith such complain 



702 THE PROVINCIAL INSOLVENCY ACT (S. 70 
luanncT laid dmiTi m the Code of Criminal ProcLdurc, 

j8p8 

Thi5 section IS new nnd Ins been substituted m place of 
section 70 of Act, V of 1920 by Act, IX of 1926 Acts, X and XII of 
1927 and Act, XVllI of 1928 The section ns it oruinalh stood in 
Act, V of 1920 nn as follows — 

(!) Where the Court IS satisfied tint there is {.round for 
enquiry into any offence referred to in section 69 the 
Court shall direct that a notice be sers ed on the debtor 
in the manner prescribed m the Code of Cnminal 
Procedure 1898 for service of n summons, cnllinp on 
him to show cause why a charge or charges should 
not be framed against him 

(2) The notice shall set forth the substance of the offence 
and any number of offences may be set forth in the 
same notice 

(3) Ac the hearing of such notice and of any charge frafnird 
m pursuance thereof the Court shall so far as miy 
be, follow the procedure for the trial of warrant cases 
by Magistrates presenbed b> Chapter XXI of the Code 
of Criminal Procedure, 1893 and nothing m Chapter 
XXIII of the said Code relating to trials before High 
Courts and Courts of Sessions shall be applicable to 
such trial 

(4) Any number of offences under this settion ma> be 

charged at the same time 

Provided that no debtor shall be sentenced to imprison 
rtienc exceeding an aggregate period of two years for 
offences under this section committed in the course of 
the same insolvency proceeding 

(5) The Court may instead of itself inquiring into an offence 

under sction 69 mate a complaint thereof m wnnng 
to the nearest Magistrate of the first class having juris 
diction and such Magistrate shall deal with 
complaint m the manner hid down in the Code of 
Criminal Procedure 1898 

Provided that it shall not be necessary to examine the 
complainant 

History of the amendment. 

In the Act of 1907, section 43 which dealt with offences in the 
course of msolvenc> proceedings provided ‘ If a debtor, whether 
before or after the making of an order of adjudication wilfully 
makes false entries m the inventoncs etc the Court may sentence 
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him hy order m writing to imprisonment for n term which nny 
extend to one year and in e\ cry such case the Court shall record 
the facts constituting the offence with the statement (if any) made 
by the debtor In practice the wording of the section was found 
to be \ague and unworkable and it was therefore considered 
necessary to make it more explicit Section 43 of the Act of 1907 
was accordinglv replaced by section 70 of the Act of 1920 Section 
70 of the Act of 1920 authorited the Insolvency Court either to 
enquire into the offence itself and punish the accused or to send 
him to a Magistrate for trial 

of the Civil Justice Committee 
the criminal offence created 
stance the same as those crea 
ted by the Presidency Act of 1909 In practice the procedure 
whereby the insolvency Judge takes upon himself the duties of a 
Magistrate trying a warrant case has m the past been highly un 
satisfactory The prosecution is in the hands of the Official 
Assignee or of the creditor It has been laid down that the charge 
as ultimately framed must correspond with the notice originally 
issued to the insolvent by the Court By the Act of 1920 however 
section 70 sub section 5 the Insolvency Court instead of pro 
ceedmg Itself to try the case as a warrant case tried by a Magis 
trate may make a complaint to the nearest first class Magistrate 
who may deal with the complaint in the ordinary course of crimi 
nal justice Powers similar to these should be introduced into 
the Presidency Towns Insolvency Act by an amendment of section 
104 We think however that the necessity for notice to the 
insolvent might well be discarded altogether and that the proce 
dure m such cases might be further assimilated to the proceaure 
m England whereby an order for prosecution should be obtained 
from the bankruptcy Court without consulting the bankrupt on 
the subject the bankrupt having plenty of time and opportunity 
to say what he has to say when he is arraigned before the Criminal 
Court The simplest form of arrangement would seem to be that the 
receiver or if he refuses a creditor should be given power to appl> 
to the Court e\ parte for an order of prosecution and that thereupon 
prosecution should be commenced and carried on by the Local 
Government through such officer as it may appoint for the purpose 
In England it is the duty of the Director of Public Prosecutions 
to institute and carrv on the prosecution he can abandon it if 
the thinks on inv estigation that the case cannot be proved the 
insolvent IS only concerned with the proceedings as any ordinary 
accused is concerned with cnmmal proceedings against him — 
namely to defend them when they have been instituted — Citd 
Justice Committee Report 1924 25 para 16 page 233 

Following the above Report of the Civil Justice Committ 
a Rill to amend the Presidency Towns Insolvency Act 1909 
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the Protmcial InsoKcnc\ Act, 1920 was presented to the Lcpislatne 
Assembly on the 2nd February, 1926 and published in the CazeVi 
of InJiu, Part V, dated February 6 1926 on which the Select Com 
mittee made the follow tng obseraations tn their Objects and Reasons 
‘ We hate carefully considered the provisions of the Bill which deal 
with the trial of offences committed in connection with insohenQ 
that is to say, the proposed new section 104 in the Presidency 
Towns Insolvency Act, 1909, and the proposed new sub-sections 
(1) and (2) of section 70 of the Provincial Insolvency Act 1920 
We are of opinion that the trial of these comparatively minor 
oFences by the High Courts and District Courts is a waste of the 
time of those Courts and that m any case it is undesirable that 
the Court dealing with the insolvency proceedings should itself 
try offences of this Lind m regard to which it may reasonably be 
supposed to have formed an opinion prejudicial to the alleged 
offender We have accordingly provided that all such cases shall 
be tned by Magistrates on complaints preferred by the Insolvency 
Courts, under the same procedure as is Hid down by section 476 
of the Code of Criminal Procedure. 189S Our redraft of these 
sections removes the ambiguity which has been pointed out m some 
of the opinions as to the stage of the trial at which the Court was 
under the Bill as introduced, to frame a charge 

Act IX of 1926 

The Bill to amend the Presidency Towns Insolvency Act, 1909 
and the Provincial Insolvency Act, 1920 wnspassevi as Act IX of 
1926 and by section 11 (c) of the said Act the present section as 
giv en abov e vv as substituted m place of sub-settions (1) (2) and (3) 
of section 70 of Act V of 1920 leaving subsections (4) and (o) 
undisturbed 

Act X of 1927. 

By the amendment of 1926, the sub-sections (4) and (5) of 
non 70 had become redundant and meaningless This omission 
was subsequently discovered and Act X of 1927 was passed B) 
the second schedule under see. 3 of Act X of 1927 the sub-secnons 
(4) and (5) of sec 70 were repealed leaving section 70 as it no" 
stands 

Act XII of 1927. 

By the schedule under section 2 of Act XII of 1927, secnon 3 
and the second schedule of Act X of 1927 vv ere repealed 

Act XVIU of 1928. 

Again Act Xll of 1927 was repealed by the second schedule 
under section 3 of Act XVIII of 1928, the effect of w hich is to 
leav e sec. 70 as it now stands [tide sec 6 (a) of the General Clauses 
Act X of 1897]. 
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Preliminary inquiry by Insolvency Court. 

The plain and natural meaning of the words “after such preh* 
romary enquiry” in the section introduced by the Act of 1926 
IS that they make it discretionary with the judge (I) to hold a 
preliminary enquiry and (2) if it holds one, to have it of such a 
nature as It thinks necessary In other words the judge may or 
may not hold a preliminary enquiry , if he decides to hold one, 
he may make such inquiry as he thinks necessary in order to satisfy 
himself that there is ground for inquiry into the offences referred 
to in section 69 That seems to be the ordinary sense m which the 
words have been used lea\ mg it entirely to the discretion of the 
judge to determine how he will be satisfied before ordering the 
prosecution of the insolvent “Preliminary” enquiry in section 
70 does not mean judicial enquiry upon sworn testimony, Jewraj 
K/iariual V Dcryai Churul Jofiiiry, 55 Cal 783 47 CL] 250 111 
IC 372 (1928) AIR (0211 

Notice. 

Section 70 (1) as it stood before the amendment did not pro- 
vide that notice is to be served on the debtor to show cause why a 
complaint m writing should not be made It only required that 
a notice should be served calling on him to show cause why a 
charge or charges should not be framed against him, VirJiIal v. 
Dharamdas, 106 I C 486 (1928) AIR (S ) 85 , Koilasfi Noth v 
Nflllasuum Pillai 106 I C 487 Section 70(2) provided that “the 
notice shall sec forth the substance of the offence, and any number 
of offences may be set forth m the same notice Under the new 
section the service of the notice as contemplated by section 70 (1) 
and (2) is dispensed with by the repeal of subsections (I) and (2) 
of sec 70 following the recommendations of the Civil Justice 
Committee which is to the following effect ‘ We think, moreover, 
that the necessity for the notice to the insolvent might well be dis- 
carded altogether, and that the procedure in such cases might be 
further assimilated to the procedure in England whereby an order 
for prosecution should be obtained from the Bankruptcy Court, 
without consulting the bankrupt on the subject , the bankrupt 
having plenty of time and opportunity to say what he has to say 
when he is arraigned before the Criminal Court The simplest 
form of arrangement would seem to be that the receiver or, if he 
refuses, a creditor should be given power to apply to the Court 
ex parte for an order of prosecution and that thereupon prosecution 
should be commenced and earned out by the Local Gov emment 
through such officer as it may appoint for the purpose " 

Considering the history of «cc 70, Provincial Insolvency Act, it 
would appear that the Legislature intended that the Judge should 
satisfy himself m any way he thinks proper before ordering a prose- 
cution , and this interpretation is justifi^ by the omission from the 

45 
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amending Act of the dirccnon which made it necessary’ for the 
Court to ^er\'e a nonce on the debtor and hear him before ordenng 
his prosecution. As the section now stands the Court may pass 
an order under sec. 70 ex parte and m the absence of the insolvent. 
Jcurn/ K/iflntifllv. Doyal Chand. 55 Cal 783 47 C.L.J. 250 HI 
I.C. 372: (1928) AIR. (Cal) 211 

Duty of the Court before makinp complaint. 

The effect of the amendment made b> Act I\ of 1926 is to take 
away the power from the Insol\enc> Court of itself tryms the insol- 
vent and sentenciiiK him to punishment, and also to dispense « ith 
the necessity of serxinR notice on the debtor setting forth the subs- 
tance of the offence and of hearing him in answer In place of the 
latter provision m the Act of 1920 it was enacted that the InsoKenc) 
Court might hold a pcrlimmarv cniiiiiry. if any. before ordering the 
prosecution of the insolvent. Tlic judge mav or may not hold a 
preliminary enquiry and, if he decides to hold one. he may make 
such enquiry as he tiunks necessary in order to sitisfv himself that 
there is ground for enquiry into the offences referred to m section 
69. Wficit tfic section reijmrej is t/uit the Court should be satisfied fliaf 
there IS gromuf jor cnqiiity, Khnrmu/v Dosal Chemd supra 

Under s. 70 as amended by Act IX of 1926. it i« not obligatory on 
the insolvency Judge to give notice to the insolvent before holding 
that there are prinm facte grounds for enquiry into an offence 
under s 69 against the insolvent Indeed the .imended section 
leaves it to the discretion of the Judge even to hold a preliminary 
enquiry into the matter. Htirchnncl R<ii v Khnirmldm, 38 P.L R. 1160* 
1936 A.IR (L)871. 


Matters to be considered before making complaint under s. 69. 

In considering whether a complaint should he made under sec 
sec. 104 (s. 69 of the Pro Ins Act.) the Court has not only to rake 
into account the probability of the criminal proceedings being 
successful or the rcverNC, but also must determine upon a consi- 
deration of the cise as a whole whether it is desirable m the 
public interest that an eximplc of an insolvent whose conduct his 
been so bad that criminal proceedings ought to be taken against 
him as deterrent ag.unst the same or similar offences being com- 
mitted by other msolv’ents The Court can proceed under 
69 with or without preliminary enquiry being made but it is often 
ofg t . . « • _ orP°J' 

tun mgs should 

not - D. O- 

13 R. 525 


Receiver’s report. 

For being satisfied that there is ground for enquiry into an 
offence under sec. 69, the District Judge is within his rights m attach- 
ing importance to the report of the Receiver. At the stage of the 
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preliminary enquiry there is no question whether the report of the 
Receiver IS admissible m e\idencc according to the Evidence Act, 
It IS the report of nn officer of the Court bringing certain facts to 
its notice , and the Court, after perusing the report, may, in its 
discretion, call for proof of the facts alleged or act upon the report 
The report of the Official Receiver is not by itself legal evidence It 
IS to be noted that wherever it was intended by the Legislature that 
the report of an Official Receiver should be treated as evidence 
in the case, an express provision is made in the section dealing with 
the matter, I g , in section 38 and 42 of the Provincial Insolvency 
Act Therefore, the report of the Receiver is not per sc legal evi- 
dence on which a finding can be based, Busanti Bni v Nanhi Mai 
23 A LJ 792 89 I C 357 (1926) A I R (A ) 29 

Phcc of trial 

The debtor carried on trade at Yeotmal and got involved His 
assets were in Amroaci and Yeotmal He executed a mortgage 
at Bombay with a view to defeat his creditors He was tried at 
Yeotmal for an offence under sec 69 (c) (t) of the Provincial Insol- 
vency Act The jurisdiction of the Court being challenged it was 
held that the jurisdiction to try the offence should be determined 
under the Criminal Procedure Code and was not derived from the 
Insolvency Act and that as under sec 179, Cr P Code the offence 
could be tried either at the place where the offence was committed 
or at place where the consequence ensued and as the offence con- 
sisted not merely of the execution of the mortgage but also of the 
fraudulent intent to defraud the creditors the offence could be 
be tried at Yeotmal where the consequence ensued, namely, the 
actual diminution of the sum divisible among creditors at the 
place where the assets were held, Triluimji v EmperoT, 145 I C 550 
1933 AIR (N ) 33 

Prosecution 

Proceeding against a debtor under sec 43 (2), (now sec 69) is in 
the nature of a criminal proceeding and as in all criminal cases. 

It IS necessary that there should be a charge a finding and a con- 
viction as 1 foundation for the sentence and everything should 
be strictly and accurately pursued and if on any of these three 
points a substantial defect should appear it would be a ground for 
reversing conviction, Hanhar \ Mflficsuar 18 CWN 692, 
Amimddi V Jadai, 19 CLJ 430 (2? Bom 39) referred to) An 
offence mentioned m see 103 of the Presidency Towns Insolvency 
Act, corresponding to sec 69 of the present Act, may be committed 
by an insolvent either before or after adjvidication of insolvency and 
the section not only applies to cases of destruction of an insolvent’s 
books before they were produced before the Official Assignee but 
also to cases of destruction m the Official Assignee’s office 
they have been taken possession of, by the Court, Joseph Perry 
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Offiaal AssiRncc, CflfcntJfl, 24 CW.N 425 31 CLJ 209 56 Ind 
Cns 778 

Procedure on prosecution 

A law of this kmd the intention of which is to punish, sKohU 
be administered us criminfll lau ts administered, i e specific offences 
should be charged, not technically specific in the sense of a specific 
^ ' 11 concerned 

for, and the 
so that the 

accused may be m a position to adduce e\idence to rebut the charge 
of that offence, and the Judge must specifically find what offence 
the insolvent IS guilty of, Rosfi BcIuiti v Bhaguan Chandra, 17 Cal 
209 It is the duty of the prosecution to pro%e the offences with 
which the insohent is charged and mere suspicion cannot be 
allowed to pose a pioof, J M Lucas v Oj?icin| Assignee, Bengal 
24CWN 418 56 Ind Cas 577 ' Proceedings under sec 43 (2) 

(now 70) should not be based merely upon evidence on behalf of 
the creditor when opposing the application of a debtor to be ad 
judged insolvent , but evidence as to specific acts alleged against 
the debtor should be recorded denote’ Nathwmul v District Judv 
of Benares, 32 All 547 7 ALJ 702 6 Ind Cas S70 , 
fCishore v Suray Mttl. 37 All 426 , Nag/icfiock v M Pua, 1914 U BR 
1 24 Ind Cas 767. Natiab v Topan Ram 62P''VR 1916 35 Ind 
Cas 494 It would be an assistance to judges dealing with offences 
under the Insolvency Act to frame the charges strictly m the 
language of the section, which defines the offence, together with 
the particulars of the conduct of the insolvent relied upon to 
establish the charges, 
particularly an offen 
under the Penal Coc 
331 lOOIC 550 


Appeal. 

No appeal lies against an order of a District Judge sitting m 
insolvency passed under sec 70 making complaint, after a prelmn 
nary enquiry to a Magistrate to be dealt with by him under sec 69 
If there is any appeal against such an order, it can only he under 
sec 75 (3) and only by leave either of the District Court or the 
High Court But a very strong case will be needed to justify the 
granting of such leave Where such leave has not been obtained, 
the appeal is incompetent, nor does an appeal lie from the order 
under provisions of sec 476 B, Criminal P C Madan Mohan 
v Emperor, ILR (1938) 2 0 478 42 CWN 787 1939 AIR (Cj 
264 But an appeal lies to the Distnct Judge against an order passed 
by a Subordinate Judge under sec 70, under section 75 which is very 
general and clearly covers an order passed by a Subordinate Judge 
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under s 70 recording the finding that there are pnma facie grounds for 
an enquiry m*o the offence referred to under sec 69, and appearing 
to have been committed by the insolvent, and making a complaint 
of the offence in writing to a Magistrate of competent jurisdiction 
Such order under sec 70 is appealable Harcftund Rai v fChairuddm 
38PLR 1160 1936 AIR (L)87l 

Who can appeal. 

A creditor has no right of appeal to the District Court under 
s 75 of the Act from an order of the InsoK ency Court refusing to 
sanction a prosecution of the insolvent under sec 69 of the Act 
The creditor to have a right of appeal under 75 must be aggrieved 
by the order and he is not aggrieved within the meaning of that 
section when the Court in the exercise of its discretion refuses to 
prosecute the insolvent Muung Twn Tin v fC P A R C/tm^ar 
Firm, 1937 R L R 264 1937 AIR (R ) 472 , Allahdm v Kirpa 
Rum SuTukr Dms, 38 P L R 213 1937 AIR (L ) 432 

71. Where an insolvent has been guilty of any of the 
Crim.n.iiub.ut, .f ofFences specified iti section 69, he shall 
tet ducKarge or eom not be exempt ttom being proceeded 
poiition against therefor by reason that he has 

obtained his discharge or that a composition or scheme of 
arrangement has been accepted or approved 

Review. 

This is section 162 of the Bankruptcy Act 1914 as amended by 
the Bankruptcy (Amendemenl) Act. 1926 and section 105 of the 
Presidency Towns Insolvency Act, III of 1909 It seems desirable 
to make It clear that a dishonest insohentuho has been guilty of 
an offence under the Act can be proceeded against even after he has 
obtained his discharge or after a composition submitted by him has 
been accepted ” — Starement o/ Otyects and Reasons Gazette of India, 
dated 7th September, 1918 

Prosecution for offences under sec. 69 lies 
even after discharge. 

It is worthy of note that although the discharge of the debtor 
from bankruptcy, or by the acceptance and approval of a compo«i 
tion or scheme of arrangement, frees him from liabilities pro\ able 
m the bankruptcy it is in no case a bar to criminal prosecution 
Sec 71 of the Pro\ tncial InsoK ency Act provides for the criminal 
liability of an insolvent after his discharge, but only for the offences 
•ipecified under sec 69 and not for the offences specified under sec 
72 (1),” Jordon \ Firm of hlahodeo Lat 61 Cal W5 59 CL] 399 
151 1C 1026 1934 AIR (0 764 
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72. (i) An undisciiarged insolvent obtaining credit 
to the CNtcnt of fifty rupees or upssards 
any person without informing such 
person that the is an undischarged insol- 
vent shall, or\ conMCtion by a Magistrate, be punishable 
with imprisonment for .n term which may extend to six 
months, or with fine or with both 

(2) Where the Court has reason to believe that an 
undischarged insoKenc has committed the offence referred 
to m sub-section ( 2 1 the Court, after making any prelimi- 
nary inquiry that may be necessary, may send the ease for 
trial to the nearest Magistrate of the first class, and may 
send the accused in custody or take sufficient security for 
his appearance before such Magistrate . and may bind over 
any person to appear and giv'c evidence on such trial 
Review. 

This is section 53 of Act lU of 1907 and corresponds to section 
155A of the Bankruptcy Act, 1914, as amended by the Bankruptcy 
(Amendment) Act, 1926 and section 102 of the Presidency Towns 
InsoKency Act, III of 1909 Under the English Act (sec 155, Bank- 
ruptcy Act) ‘ where an undischarged bankrupt engages m any 
trade or business under a name other than that under which he 
was adjudicated bankrupt without disclosing to ill persons with 
whom be enters into any business transaction the name under which 
he was adjudicated bankrupt, he shall be guilry of a misdemeanour " 
Obtaining credit. 

Under the Presidency Towns InsoKency Act an undischarged 
insolvent has a right to deal with property acquired by him after 
the adjudication order in any m inner he likes, subject only to inter 
vention by the Official Assignee Obtaining a loan on a mortg^S^ 
of immovable property is not ''obtaining credit” within sec 102 01 
that Act Consequently an undischarged insolvent who obtain^ * 
'' ' ' without inforrtii^S 

>r that reason to b® 
wns Insolvency Act 

(corresponding to sec 72 of the Provincial Insolvency Act), Ptem 
Chund Mullick^ V Nilmtmi Dus, 38 CWN 283 1934 Cr Cases 
(Cal ) 791. A ‘jangad’ transaction is a ’sale or return’ and involves 
a representation that the purchaser will (a) signify his approval or 
acceptance of the goods and pay for it , and (b) if not, return the 
same within the period fixed for their return, or where no time 1* 
fixed, on the expiration of reasonable period But until one or the 
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other condition is fulfilled, no property pisses to the buyer The 
delivery of goods under such i contnci, therefore, means that the 
buyer obtains the goods subject to certain conditions and subject to 
an option to become the owner thereof, in which case he is liable to 
pay the price Therefore obtaining goods on ‘jitig'id’ from a person 
by an undischarged insolvent without informing him thit he is an 
undischarged insolvent amounts to ‘obtaining credit’ within the 
meaning of the section. Emperor v r/uro;s/uiK Manekyi Ganclfii, 36 
Bom LR 731 1934 Cr Cases (Bom ) 1132 

Non>dtscIosure of insolvency 

The provision by its express terms imposes an absolute obligation 
upon an undischarged bankrupt who obtains credit to give infor- 
mation regarding his position The object of the section is to 
protect the person from whom the bankrupt seeks to obtain credit 
■Iliat person is not protected unless disclosure is ictually made to 
him of the fact that the person obaming the credit is an undis 
charged bankrupt It is not enough that the undischarged bankrupt 
should show that lie sought through in agent to give the 
information, and that he believed on reasonable grounds that it 
had been given The disclosure must be made m fact to the person 
giving the credit and if the credit be obtained without disclosure 
having m fact been made CO that person then whatever may have 
been the state of mind of the undischarged bankrupt, the offence 
IS committed T/ie King v Edward Fittcrald DhI:c o/ Leicester, (1924) 
1KB Ml In order to convict an insolvent against whom an 
adjudication has been made, but who has not been discharged, it 
is not necessary to show any intent on his part to defraud on 
obtaining credit Reg v Dyson (1894) 2 QB 176 
Forum. 

A charge of obtaining goods on credit by undischarged insolvent 
by false representations is triable by the Court having jurisdiction 
where the goods were obtained, and not necessarily where the false 
representations were made Reg v Ellis (1898) 19 Cox CC 210 

Leave for prosecution. 

In England it is settled that a prosecution shall not be instituted 
against any person except by order of the Court In India the 
question arose m Ashutosfi Ganguly \ E L Watson 53 Cal 929 
44 CL] 350 98 IC U6 (1927) AIR (C ) 149, as to whether 
a priv ate party can prosecute on his ovv n motion if he is aggrieved 
by what has occurred On account of a difference of opinion 
between the tvv o judges the matter was referred to a third judge 
and It was held that "section 72 lays down the only mode by 
which a person accused of an offence under the first sub-section 
miy be proceeded against, that is by the method laid down in 
sub-section (2) Both clauses of section 72 should be read together 
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72. (i) An undischarged insolvent obtaining credit 

to the evtent of rupees or upwards 
v^Sfobuin'ntc'r"’*!”!' from any person ivitliout mformins sucji 
person that the is an undischarged insoh 
vent shal), on con\iction b> a Magistrate, be punishable 
with imprisonment for a term which may extend to six 
months, or with fine or with both 

( 2 ) Where the Court has reason to beltexe that an 
undischarged insolvent has committed the offence referred 
to in sub-section ( r ) the Court, after making any prelimi- 
nary inquiry that ma> be necessary, may send the case for 
trial to the nearest Magistrate of the first class, and may 
send the accused m custody or take sufficient security for 
his appearance before such Magistrate and may bind o\cr 
any person to appear and gne ciidtncc on such trial. 

Re\iett. 

This is section 53 of Act III of 1907 and corresponds to section 
155A of the BanVniptcy Act, 19H, as amended by the Bankruptcy 
(Amendment) Act, 1926 and section J02 of the Presidency Towns 
Insolvency Act. Ill of 1909 Under the Enclish Act (sec 155, Bank* 
ruptcy Act) where an undischarced bankrupt engages in anl 
trade or business under a name other than that under which he 
was adjudicated bankrupt without JiNtlusm,; to all persons with 
whom he enters into any business transicnon the name under which 
he was adjudicated bankrupt, he shall be guilty of a misdemeanour ‘ 

Obtaining credit. 

Under the Presidency Towns Insohency Act, an undischarged 
insolvent has a right to deal with property acquired by him after 
the adjudication order m any m inner he likes, subject only to inter 
vention by the Official Assignee^ Obtaining a Joan on a mortgage 
of immovable property is not ‘obtaining credit” within sec 102 o* 
that Act Consequently an undischarged msolient who obtains® 
loan on a mortgage of an after-acquired property without infornii^ 
the mortgagee of his insolvency is tuat liable for that reason to b* 
convicted under sec 102 of the Presidency Towns Insolvency Act 
(corresponding to sec 72 of the Provincial Insolvency Act), Pren' 
Chand MulUck v Ni/mom Das, 38 CWN 283 1934 Cr CaSeS 
(Cal ) 791 A ‘jangad' transaction is a sale or return’ and involves 
a representation that the purchaser will (a) signify hfs approval or 
acceptance of the goods and pay for it , and (b) if not, return the 
same wuhm the period fixed for their return, or where no time 
fixed, on the expiration of reasonable period But until one or the 
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other condition is fulfilled, no property passes to the buyer The 
delivery of poods under such a contnet, therefore, means that the 
buyer obtains the goods subject to certain conditions and subject to 
an option to become the owner thereof, in uhich case he is liable to 
pay the price Therefore obtaining goods on ‘jangad’ from a person 
by an undischarged insolvent, without informing him that he is an 
undischarged insoK ent amounts to ‘obtaining credit’ within the 
meaning of the section, Emperor \ P/urorsJitiK Manekyi Gantl/ii, 36 
Bom LR 731 1934 Cr Cases (Bom ) 1132 

Non«disclosure of insolvency 

The provision by its express terms imposes an absolute obligation 
upon an undischarged bankrupt who obtains credit to give infor- 
mation regarding hi? position The object of the section is to 
protect the person from whom the bankrupt seeks to obtain credit 
That person is not protected unless disclosure is actually made to 
him of the fact that the person obaming the credit is an undis- 
charged bankrupt It is not enough that the undischarged bankrupt 
should show that he sought through an agent to give the 
information, and that he believed on reasonable grounds that it 
had been given The disclosure must be made in fact to the person 
giving the credit, and if the credit be obtained without disclosure 
having in fact been made to that person, then whatever may have 
been the state of mind of the undischat^ed bankrupt, the offence 
IS committed, The King \ Eduard Fiirerald, Duke o/ Leicester, (1924) 
1KB 311 In order to convict an insolvent against whom an 
adjudication has been made, but who has not been discharged, it 
IS not necessary to show any intent on hts part to defraud on 
obtaining credit, Keg v Dyson (1894) 2 QB 176 

Forum. 

A charge of obtaining goods on credit by undischarged insolvent 
by false representations is triable by the Court having jurisdiction 
where the goods were obtained, and not necessarily where the false 
representations were made, Reg v EUis, (1898) 19 Cox CC 210 

Leave for prosecution. 

In England it is settled that a prosecution shall not be instituted 
against any person except by order of the Court In India the 
question arose m Ashmosh Ganguly v E L Watson, 53 Cal 929 
44CL) 350 9SIC 116 (1927) AIR (C) 149 as to whether 
a prn ate party can prosecute on his own motion if he is aggrieved 
by what has occurred On account of a difference of opinion 
between the two tudges the matter was referred to a third judge 
and It was held that “section 72 lays down the only mode by 
which a person accused of an offence under the first sub-section 
may be proceeded against, that is, by the method laii down in 
sub-section (2) Both clauses of section 72 should be read together 
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and no prosecution under the first clause cm be initiated without 
the InsoKenc^ Court sendinc the ca<e for mal to the nearest 
Magistrate of the first class” Dmal J, held tonm: that ‘‘<cc 72 
only la\s down the procedure which the Court ma> adopt when it 
determines to prosecute for an offence under this section This 
sub-section cannot take away the nght of a private party to prose- 
cute of his own motion if he is ag^eved b> what has occurred ” 

Prosecution 

In considenng an application under <et 72 the Court has to 
consider {a) if the applicant is an undischarged msoKent, Ifc) d 
he obtained credit to the extent of Rs 50 or upwards (c) if he in 
fact informed the person from whom he obtained credit that he 
w as an undischarged insolvent An application was pre«ented on 
behalf of a firm for being adjudicated m<olvent The names of the 
parties of the firm were disclosed in the application and the Court 
passed an order that the applicant be adjudicated insolvent One 
of the parties was adjudicated an m«ol\enr «ome years latter m 
another insoh ency, and n question aro<e in re«pect of an applt 
cation under secnon 72 whether he was an undischarged in«ohent 
with reference to the first in<oKency It was held that the applicant 
m the first insolvency was the firm and nor the individual partner 
who filed the application and the order ot adjudication was an 
order against the firm and against each and every partner m that 
firm The expression ' obtaining credit would include within its 
ambit the securing of goods on tru«t that they will be sold and 
sale proceeds handed over in the matter o. Finn of Utma MuUicl. 
VishenDcis, 107 I C 442 (1928) AIR (S) 114 The offence i> 

committed where the bankrupt keeps goods to the statutory extent 
(£10 under the English law) though the order was for a le^s 
amount, K \ Jubv 55 LT 7S8 35\VR I6S 

No prosecution under sec 72 lies after discharge 
After an insolvent has been discharged the Insolvency Court 
cannot proceed against him under sec 72 even though an offence 
w as committed wnthm the meaning of that section before the order 
of discharge The reason for this is that after the order of discharg“ 
the person from whom the insolvent has obtained credit during the 
insoK ency can proceed against the insolv ent in the ordinary cout'e 
of law Further under “ec 71 of the Act it is laid down that the 
msolv ent shall not be exempt by reason of ob»^ammg his discharge 
where he has committed an offence ■specified in sec 69, but the 
offences which are clearly and fully set forth m sec 69 do not 
include the offence of obtaining credit w ithin the meaning of sec 
72. Zibalv Lnxman, 27 NL.R 304 134 I C 861 1932 AIR (N) 
17 Sec 71 of the Provincial Insolvency Act provides for the 
criminal liability of the msolv ent after his discharge but only for 
the offences specified under sec 69 and not for the offences •specified 
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under sec 72 (1) The Court has no jurisdiction to make an 
order under sec 72 after the insolvent’s discharge Sec 72 does 
not apply to a discharged insolvent who had committed an offence 
during his insolvency and prior to his discharge Orders under sec 
72 can only be made at some tune during the insolvency and prior 
to the date of discharge The Court has, therefore, no jurisdiction 
to pass an order under the section after the insoKenthad been 
discharged, jordoa v Firm of MohadeoLal 61 Cal 605 59 CL] 

399 151 IC 1026 1934 A I R (C) 764 

Appeal 

No creditor, Receiver or third party can be aggrieved by an order 
made under section 72 whether it Is an order directing the prose 
cution of the debtor or whether it is an order declining to direct 
the prosecution The only person who can appeal against an 
order under section 72 Is the debtor himself jn the case where his 
prosecution has been ordered An order by an Insolvency Court 
refusing to take proceedings against an undischarged insolvent 
obtaining credit without disclosing the fact is therefore final 
Pursingh v Aladkfian 28 N L R 286 1933 AIR (Nag ) 9 

73. (i) Where a debtor is adjudged or readjudged 
Disqualification of insolvent Under this Act, he shall, 
insolvent subjcct to the provisions of this section, 

be disqualified from — 

(a) being appointed or acting as a Magistrate , 

(b) being elected to any office of any local authority 

where the appointment to such office is by 
election or holding or exercising any such 
office to which no salary is attached , and 

(cj being elected or sitting or voting as member 
of any local authority 

( 2 ) The disqualifications which an insolvent is 
subject to under this section shall be removed, and shall 
cease if — 

(a) the order of adjudication 1 $ annulled under 

section 35, or 

(b) he obtains from the Court an order of dis- 

charge, whether absolute or conditional, with 
a certificate that his msohency was caused by 
misfortune without any misconduct on his 
part 
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( 3 ) The Court may grant or refuse such certificate as 
It thinks fit, but any order of refusal shall be subject to 
appeal. 

Re\iew. 

This section is Wised upon sections 52, 33 and 34 of the 
Binkruptcy Act 18S3 which ire not repelled Under the English 
Bankruptv Acts an adjiidicilion of bankruptcy is a disqualification 
for ’ ' ’ ' ' WeinR or icting as a Member of 

eithe tee of the Peace, a Mayor or A1 

dern Overseer of the Poor, Member 

of a Sanitary Authority, Buna! Boird, Vestry or County Council, 
etc, ind if he IS adjudicated bankrupt whilst holding any of thc«e 
offices the offices thereupon become \. leant The disqualification 
IS removed and ceises (1) if and when the adjudication order is re 
moved and ceases, (2) when the bankruptcy was caused by mis- 
fortune, and not by any misconduct on the part of the bankrupt, 
but the bankrupt may appeal from a refusal of it 


Retrospective effect of the section. 

This section does not apply retrospectively to disqualify persons 
from acting m the capacities as mentioned m this section The 
Provincial Insolvency Ace of 1920 is an Act to amend and consoli 
date the law of insolvency in British India, and created disqualihca 
tions and disabilities which had not before attached to bankruptcy 
"It IS a well recognised principle in the construction of statutes that 
they operate only on cases and facts which come into existence 
after the statutes were passed, unless a retrospective effect is clearly 
intended This principle of construction is especially applicable 
when the enactment to which i restrospcctive effect is sought to be 
given would prejudicially vested rights or the legal character 

of past transactions It need not be penal m the sense of punish 
ment ” In Re School Bourd Election /or the Parish of Pulfcorowgh, (1894) 
1 Q B 725 (737) In that case U has been held that 'sec 32 of the 
Bankruptcy Act, 1883, Has not a retrospective operation and there 
fore the disqualifications created by it do not attach to a person 
made a bankrupt before the passing of the Act Similady 
disqualifications imposed on a discharged insolvent by see 22 (B 
(d) of the Calcutta Municipal Act, UI of 1923 and by sec 22 (1) (dl 
of the Bengal Municipal Act, XV of 1932 can not affect the vested 
interest of person® acquired before the passing of those Acts 
Reasons for disqualification. 

The reasons for the enactment of this new section are explained 
thus "Under the Indian law no statutory disabilities attach to the 
position of an undischarged insolvent It is doubtful whether 
public opinion m this countiy is at present inclined to attach mueb 
disgrace to a person of this posinon, but it appears desirable that 
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the sense of the country should be stimulated by providing certain 
statutory’ disqualification in addition to those already imposed, eg., 
by the Regulations relating to members of the Legislative Council. 
A parallel provision is to be found in sec. 32 of the Bankruptcy Act, 
1833.” — Notes on Clauses. ”We propose to lay upon him as an 
undischarged insolvent, so long as he remains undischarged, certain 
ci\nl disabilities, such as incapacity to hold certain offices That 
IS if I may say, fairly based on the principle that a man w ho cannot 
manage his ow n affairs should not be entrusted with the affairs of 
the others ' — Speech bj Sir George Lotmdes m Cotmcil 
Disqualification of a pleader. 

The High Court in us disciplinaiy jurisdiction has full power to 
suspend the sanad of a pleader who has been adjudicated an insol- 
vent until he obtains a discharge, if. in the circumstances of the 
case It considers that the insolvency coupled with surrounding cir- 
cumstances supplies a "reasonable cause for such suspension." 
Under certain circumstances a pleader who is adjudicated an insol- 
vent may be able to satisfy the Court that he should be permited 
to continue his professional practice. In such cases the burden of 
proof IS upon the pleader to show that this can be done with safety, 
The Qoi ernmenc P/eadcr v D Naratn Deshpande, S2 Bom 559 

Removal of disqualification. 

The disqualification begins from adjudication The disquali- 
fication which an insolvent is subject to under this section is 
remo\ed and ceases if (a) an order of adjudication is annulled under 
section 35, or (b) he obtains from the Court an order of discharge 
whether absolute or conditional, with a cemfiente that his msol- 
\enc> was caused by misfortune without any mi'^conduct on his 
part. The Court may grant or refuse such certificate Where an 
m«olvent is discharged as an msoKent under sec 351, C. P. C. 
(Act XlV of 1882) immediately upon the granting of the application, 
for adjudication in considering the status for such person subse- 
quently and for the purposes of sec 14 (3) (d), U P Municipalities 
Act, It is not requisite for the Court to consider the effect of the 
various sections in Act III of 1907, L. Parmeshuan Dus \ \limt- 
ctpal Board, Bareilb, 133 I C. 909 (1932) A I R. (All) 58 

Appeal. 

It IS in the discretion of the Court to grant or refuse a certificate 
to the effect that msoKency was caused by misfortune and without 
any misconduct on the part of the msoKexnt. An appeal lies 
against an order of refusal to grant such certificate but not against 
an order granting such a certificate, under sec. 73 (3) 



PART V. 

Summary Administration 

74* When a petition is presented by or against a 
Summary adminiitra- debtor, if the Court is satisfied by 
affidavit or otherwise that the property 
of the debtor is not likely to exceed in value five hundred 
rupees, the Court may make an order that the debtor's 
estate be administered in a summary manner, and there- 
upon the provisions of this Act shall be subject to the 
following modifications, namely 

(i) unless the Court otherwise directs, no notice 
required under this Act shall be published 
in the local official Garette , 

(n) on the admission of a petition by a debtor, 
the property of the debtor shall vest m the 
Court as a receiver ; 

(m) at the hearing of the petition, the Court shall 
inquire into the debts and assests of the deb- 
tor and determine the same by order m writ- 
ing, and It shall not be necessary to frame 
a schedule under the provision of section 38 , 
(it) the property of the debtor shall be realised 
with all reasonable despatch and thereafter, 
when practicable, distributed m a single divi 
dend , 

(t) the debtor shall apply for his discharge within 
SIX months from the date of the adjudication , 
and 

(ti) such other modifications as may be prescri- 
bed with the view of saving expense and 
simplifying procedure 

Provided that the Court may at any time direct that 
the ordinary procedure provided for in this Act shall be 
followed in regard to the debtor’s estate, and thereafter 
the Act shall have effect accordingly 
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Re\teu. 

This section 48 of Act III of 1907 and ts based on section 129 
of the BanVmptcy Act, 1914. as amended by the Bankruptcy 
(Amendment) Act, 1926 and corresponds to section 106 of the 
Presidency Towns InsoKency Act 

Object of the section 

“The summary administration of petty insoKencies is now largely 
governed by Rules made by the High Courts under sec 15 (2) (c) 
of the Act, but it seems desirable that the Act itself should contain 
more detailed provisions than at present, and that further simpli- 
fication of procedure should be effected ’* — Statement of Objects and 
Reasons ‘We propose to simplify the procedure further m 
order that there may be more expeditious w indmg up and distribu- 
tion of assets ” — Speech m Council by Sir George l-ou ndes 
Summary administration. 

This section provides for the Court being the Receiver in cases 
where the debtor’s property is not hkelp to exceed five hundred 
rupees No notice is required in such cases to be published m the 
local Official Gatette and no schedule be framed under section 33 
An order to effect these matters called an order for summary ad- 
ministration, may be made by the Court apparently at any time after 
petition, on proof or report of the Official Receiver as to the value 
of the debtor’s property After the order is made the proceedins 
continue as in ordinary bankruptcies The general provisions of 
the Act and the Rules apply as m ordinary cases subject to the 
express modifications given m sec 74 (i) to (u) These modifica 
tions, however, do not in any way affect the provisions of the Act 
relating to the examination and discharge of the debtor In sum- 
mary administration the provisions of the Act and of the Rules 
that are to be modified arc presenbed by Rules 30, 34, 23, and 25 
of the Calcutta, Allahabad, Madras md Bombay High Courts 
respectiv ely 

Value of the property not exceeding Rs. 500. 

The debtor’s property after deduction of, H) property in the 
hands of secured creditors, sec 28 (6i (2) debts which are exclu- 

ded from the schedule under sec. 34. « e , debts enforceable by dis- 
traint , (3) property exempted from attachment under the CPC' 
(4) the costs of execution and preferential debts <ec 52, should 
not exceed in value Rs 500 

Vesting of property in summary administration. 

When summary administration of the estate of a debtor 
been orderod the property of the debtor under «ec 74 («) of 
Pronncial Insolvency Act vests in the Court as a Receiver 
date of the admission of the insolvency pennon, in the 



718 


THE PROVINCIAL INSOL VENC'i ACT 


[S. 74 


which the term is used m see 28 (2) and not merely ns an mtenm 
Receiver, ^nd when the property is so vested it cannot without 
the permission of the Court, be the subject of an execution sale 
But if property which has so vested m the Court is sold in execution 
without the permission of the Court, a purchaser who has bouRht 
in Rood faith is entitled to retain the property and the creditors 
of the insolvent are entitled to the sale proceeds of the property 
as assets for distribution amonc them, Ramnnai/ni Mudaliar v 
ViJayaranhaxaUi Naidu 30MLT 369 1C6 1 C 34 (1927) AIR 

(M ) 983 

Power of Court to stay sale in Execution 

The effect of sec 74 (u) is that the propertv of the insolvent 
has vested in the Court as a receiver But there is nothing in the 
section which would give the Insolvency Court jurisdiction to 
stay execution proceedings elsewhere G C Cf’ ikniiaTti v E 
White 63 C 535 40 CWN 336 

Proof of debt m summary administration 

In the case of a summary administration under S 74 of the Act, 
a creditor is entitled to come before the Court at any time before 
the single dividend is distributed and proving his claim to a share 
m the amounts realised Where a creditor makes an application 
to have his claim included before the distnbution of the dividend 
the Court is bound to entertain ic and deal with it on the merits 
The Court has under S 74 (3) to enquire into the debts and assets 
at the hearing of the petition and can not transfer the petition 
Itself to the official for disposal as the Act does not provide for 
any such delegation to the official of the power of disposing of m 
solvency petition summarily under S 74 If such a petition is 
transferred to the receiver and he frames a schedule which is not 
required under S 74, that cannot make the ordinary procedure 
applicable to the case, and when the dividend for which the offii 
cial receiver prepares a schedule is the one and only dividend that 
can be possibly declared in the insolvency It is stiH a dividend 
under S 64 of the Act and not an interim devidend under S 63 
so as to bar the right of a creditor to prove her claim before the 
distribution of such dividend when that creditor has not had any 
notice under S 64 Gopfllakrwfintqor® v Venkatasunmy 1937 M 
\VN 1160 



PART VI 
Appeals 

75. (i) The debtor, any creditor, tlic rccei\cr or 

any other person aggric\ed by a decision 
* come to or an order nnde in the Lvercise 

of insolvency innsicwon by a Court subordinate to a 
District Court, may appeal to the District Court, and tlio 
order of the District Court upon sucli appeal shall be 
final 

Provided that the High Court, for the purpose of satis- 
fying itself that an order made m any appeal decided by 
the District Court was according to law, may call for the 
case and pass such order with respect thereto as it thinU 
fit 

Provided, further, that any such person aggrieved by n 
decision of the District Court on appeal from a dccison of 
i subordinate Court under section 4 may appeal to the 
High Court on any of the grounds mentioned in suh-section 

(1) of section 100 of the Code of Civil Procedure, 1908 

(2) Any such person aggrieved by any such decision 
or order of a District Court as is specified m Schedule I, 
come to or made otherwise than in appeal from an order 
made by a subordinate Court, may appe*a! to the* High 
Court 

(3) Any such person aggncNcd by any other order 
made by a District Court otherwise than in appeal from 
an order made by a subordinate Court may appeal to the 
High Court by leave of the District Court or of tl.c Hi,;), 
Court. 

(.1^1 The periods of limitation for appe-al to the D^trut 
Court and to the High Court under this section ^lnll Ik 
thirty days and ninety days, respectively 
Review. 

This 1 $ secnon 46 of Act HI of 1907, and o)rrtr‘;vr, J* // 

of the Banl-ruprcv Act, 1914 as amended thr- u / I 
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which the term is used in sec 28 (2) and not merely ns an interim 
Receiver, and when the property is so vested it cannot without 
the permission of the Court, be the subject of nn execution sale 
But if property which has sovested in the Court is sold in execution 
without the permission of the Court, n purchaser who has bought 
in good filth IS entitled to retain the property and the creditors 
of the insolvent ire entitled to the sale proceeds of the propen> 
ns assets for distribution among them, Rumnnathn MuJflliar \ 

Viynjcimghmnfii Nmdu. 30 MLT 369 IC6 I C 34 U927)AlR 
(M ) 983 

Power of Court to stay sale in Execution. 

The effect of sec 74 lu) is that the propcrt> of the insolvent 
has vested in the Court as n receiver But there is nothing in the 
section which would give the Insolvency Court jurisdiction to 
stay execution proceedings elsewhere O C ChcikmiuTti v E 
White, 63 C 535 40 C \V N 336 

Proof of debt in summary administration. 

In the ense of a summary administration under S 74 of the Act, 
n creditor is entitled to come before the Court at nny time before 
the single dividend is distributed and proving his claim to a share 
m the amounts realised Where a creditor makes an applicanon 
to have his claim included before the distribution of the dividend, 
the Court is bound to entertain u and deal with it on the merits 
The Court has under S 74 (3) to enquire into the debts and assets 
at the hearing of the petition and can not transfer the pention 
itself to the official for disposal, as the Act does not provide for 
any such delegation to the official of the power of disposing of m 
solvency petition summarily under S 74 If such a petition U 
transferred to the receiver and he frames a schedule which is not 
required under S 74, that cannot make the ordinary procedure 
applicable to the case, and when the dividend for which the offii 
cial receiver prepares a schedule 13 the one and only dividend that 
can be possibh declared in the insolvency It is still a dividend 
under S 64 of the Act, and not an interim devidend under S 63 
so as to bar the right of a creditor to prove her claim before the 
distribution of such dividend when that creditor has not had any 
notice under S 64 Gopalakrishruiyya v Venkatnsunmy 1937 YA 
WN 1160 



PART \T. 

Appeals. 


75. (i) The debtor, any creditor, the receiver or 
^ any other person aganeved hy a decision 

come to or an order made in the exercise 
of insolvency jurisdiction by a Court subordinate to a 
District Court, may appeal to the District Court, and the 
order of the District Court upon such appeal shall be 
final ■ 


Provided that the High Court, for the purpose of satis- 
fying Itself that an order made in any appeal decided by 
the District Court was according to law, may call for the 
case and pass such order with respect thereto as it thinks 
fit. 

Provided, further, that any such person aggrieved by a 
decision of the District Court on appeal from a decison of 
i subordinate Court under section 4 may appeal to the 
High Court on any of the grounds mentioned m sub-section 
(1) of section 100 of the Code of Ci\ il Procedure, 1908. 

( 2 ) Any such person aggrieved b> any such decision 
or order of a District Court as is specified in Schedule 1, 
come to or made otherwise than in appeal from an orde- 
made by a subordinate Court, may appeal to t.h? 

Court. 


( 3 ) Any such person aggrieved by any c'h— ■ ord— - 
made by a District Court otherwise than in zzrpirS 
an order made by a subordinate Court maj ccrirTr — " 
High Court by leave of the District Court cr 
Court ' 


( 4 ) The periods of limitation for appj^* 

Court and to the High Court under thi< 
thirty days and ninety days, respectively. ‘ 

ReWew. 


ThJi is section 46 of Act 111 of 1907, aij c,'— •- 
of the n.inl>.niptcv Act, 1914 as amended H - 5 - 


i= j«c. lOs 
^Ar-end- 
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which the term IS used !n sec 28 (2) ind not merely ns an interim 
Receiver, and when the property is so vested it cannot without 
the permission of the Court, be the subject of an execution sale 
But if property which has sovested in the Court is sold m execution 
without the permission of the Cburc a purchaser who hns bought 
in good filth is entitled to fctiin the property and the creditors 
of the insolvent arc entitled to the sale proceeds of the property 
as assets for distnbution among them Rumnnathii Miidnliar v 
ViJayaraRhaialu Natdu 30MLT 369 1C6 K 34 (1927) AIR 

(M ) 983 

Power of Court to stay sale in Execution 

The effect of sec 74 (ii) is that the property of the insolvent 
has vested in the Court as a receiver But there is nothing m the 
section which would give the Insolvency Court jurisdiction to 
stay execution proceedings elsewhere O C Lhahmarti v E 
Whicc 63 C 535 40 C W N 336 

Proof of debt in summary administration 

In the case of a summary administration under S 74 of the Act 
a creditor is entitled to come before the Court at any time before 
the single dividend is distributed and proving his claim to a share 
m the amounts realised Where a creditor makes an application 
to have his claim included before the distnbution of the dividend 
the Court IS bound to entertim it and deal with it on the merits 
The Court has under S 74 (3) to enquire into the debts and assets 
at the heanng of the petition and can not transfer the petition 
Itself to the official for disposal as the Act does not provide for 
any such delegation to the official of the power of disposing of m 
solvency petition summarily under S 74 If such a petition is 
transferred to the receiver and he frames a schedule which is not 
required under S 74 that cannot make the ordinary procedure 
applicable to the case and when the dividend for which the offii 
cial receiv er prepares a schedule IS the one and only dividend that 
can be possibly declared m the insolvency It is still a dividend 
under S 64 of the Act and not an interim devidend under S 63 
so as to bar the right of a creditor to prov e her claim before the 
distribution of such dividend when that creditor has not had any 
notice under S 64 Copalakrishnayya v VenAamsunmy 1937 M 
WN 1160 



PART VI 

Appeals 


75. (i) The debtor, any creditor, the receiver or 

^ any other person aggrieved by a decision 

’ come to or an order made in the exercise 

of insolvency jurisdiction by a Court subordinate to a 
District Court, may appeal to the District Court, and the 
order of the District Court upon such appeal shall be 
final 

Provided that the High Court, for the purpose of satis- 
fying Itself that an order made in any appeal decided by 
the District Court was according to law, may call for the 
case and pass such order with respect thereto as it thinks 
fit 

Provided, further, that any such person aggrieved by a 
decision of the District Court on appeal from a deci«!on of 
d subordinate Court under section 4 may appeal to the 
High Court on any of the grounds mentioned in sub section 

(1) of section 100 of the Code of Civil Procedure, 1908 

(2) Any such person aggrieved by any such decision 
or order of a District Court as is specified in Schedule I, 
come to or made otherwise than in appeal from an order 
made by a subordinate Court, may appeal to the High 
Court 

(3) Any such person aggrieved any other order 
made by a District Court otherwise tlnn in appeal from 
an order made by a subordinate Court may appeal to the 
High Court by leave of the District Court or of the High 
Court 

(4) The periods of limitation for appeal to the Distria 
Court and to the High Court under this section shall be 
thirty days and ninety days, respectively 

Rcmcw. 


This IS section 46 of Act III of 1907, and correeponds 
ofthe B^nkrupfcyAct. 1914 asamended by 


to sec ir- 

■r 
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ment) Act 1926 ind sec 8 (2) (b) of the Presidency Towns Insol 
\encyAct The section deals uith appeals in insolvency matters 
Section 75 allous only one appeal against the order passed H 3 
subordinate Court m the exercise of its insolvency jurisdiction 
This appeal lies to the District Court and the section expressly pro- 
vides that the order of the District Court upon such appeal shall be 
final However the first proviso to that clause shows that the High 
Court can exercise us powers of revision m respevt of such orders 
passed by the District Court on appeal But no appeal lies to the 
High Court on order m appeal by the District Court Section 7^ 
gives a right of appeal against orders made in the exercise of insol 
vency jurisdiction by Court subordinate to a District Court not 
only to a person aggriev ed by the decision but also to any creditor 
Hiir Pershcid \ Dnrgnht Lai 1932 AIR (O ) 61 


Sub sec (1) Who can appeal — Amendment 
The amendments introduced in the section by the present 
Act ( Act V of 1920 ) are thus explained m the Se/ect Commiitet 
Report dated 34th September iqiq There are conflicting decisions 
of the High Courts as to the meaning of the words any person 
flggrieicd We have therefore proposed further amendments m 
sec 46 of the Act with the object of making it clear that creditors 
as well as the Receiver are entitled to the benefits conferred by that 
section In the case of Naidar i Ramyi Lai 47 All 849 23 
ALJ 503 83 IC 944 1925 AIR (A) 549 a preliminary objei 
tion was taken that no appeal lay on the ground that a creditor 
was not a person aggrieved and therefore had no rght of appeal 
The respondent relied upon the decision in Jhabba Lai v Shib 
Charan Das 39 All 152 Daniels ] in delivering the judgment 
held that was a decision under Act III of 1907 Under that Act 
there was a difference of opinion between the Allahabad High 
Court and the Madras High Court The Allahabad High Court 
held that the. Recei 
cases whereas the N 
gayiammal 39 Mad 

a^gTteted and uas entitled to appeal This conflict of opinion has 
been sec at rest by an alteration in the language of the present Insol 
\ enc> Act Sev 46 of Act III of 1907 gave a right of appeal to any 
person aggrieved by an order m the exercise of insolvency junsdic 
tion In sec 75 of Act V of 1920 these words have been changed 
to the debtor any creditor the Rcceuer or any other person aggneied by 
a decision come to or an order made m the exercise of insoUency Juris 
diction In sub section (2) these words are summed up as any such 
person nggrieted by any such decision The alteration in the language 
of the p 1 w , tietv that 

a creditor this kind 

The deci duces the 

amount of property out of vvhtch he is entitled to claim a dividend 
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The Ci\ il Procedure Code can m no way superesede the express 
provisions of the Provincial Insolvency Act as to w ho may appeal, 
Pursmgh v A/adldian, 28 N L R 286 1933 AIR (N ) 9 
Appeal by debtor. 

The language of sec 75 is materially different from that of sec 
46 of Act 111 of 1907 Under the old Act the right of appeal was 
given only to a “person aggrieved ’ but under the new Act, the 
debtor, any creditor, the Recen er or any other person aggrieved 
by a decision is allowed to appeal The insolvent has a right of 
appeal, Ram Chanel v Mohra S/ia/i, 11 LL] 198 119IC 427 
(1929) AIR (L ) 622 An adjudicated insolvent is entitled as a 
person aggrieved to appeal against an order admitting a person as 
a creditor, Subramania v T/ieethea/)pa, 47 Mad 120 45 MLJ 166 
Though m Mahomed v Ol^cml Rcceiicr, 132 I C 701 (1931) AIR 
(L ) 133, it has been laid down that when the Receiver sells lands 
of the msolvent,\\hich under the Punjab Alienation of Land Act 
cannot be sold, the insolvent is entitled to object to the confirma 
tion of the sale, in Vefcaiaramanya v Bangamjyya, 40 L W 864 67 
ML I 922, It has been held that an insolvent whose estate has 
vested in the Official Receiver is not entitled to appeal against an 
order of the Judge rejecting his objectign to a sale of his estate by 
the Official Receiver The words ‘ any such person” m s 75 (2) of 
the Act includes the debtor also An appeal to the High (Ilourt 
by the debtor against an order of the District Court declining to 
expunge certain debts from the schedule and declaring that they 
have been proved by the creditors is competent, Makhan Lai Govmd 
ram v Bfiaguan Sin?H Mistn 17 P 201 19 PLT 821 1938 

air (P)471 

Parties in appeal by debtor. 

The Insolvency Court having refused protection as regards all 
the debts due from the insolvent he appealed to the District Judge 
impleading only the three creditors who had appeared in the Dis- 
trict Court to contest the insolvents application for protection 
and obtain a protection order from the District Judge Subsequently 
the appellant who was not one of the three creditors, took out 
execution of his decree praying for the insolvent’s arrest It was 
held that the order of the Insolvency Court of appeal, though 
general in its Krms must be hmited to the debts due to the three 
creditors, who had been impleaded and as against w horn the order 
of the first Court was set aside But as regards the other creditors, 
including the appellant the order of the first Court became final, 
and the appellant was therefore entitled to execute his decree 
against the insolvent. Jicmal Ram Gopal V Natku Ram, 1932 A L.J 
407 1932 AIR (All) 3S5 In an appeal by an insolv ent from / 

the order rejecting the insolvent’s objection and confirming the sale*^ 
of the insoK ent’s property the purchaser of the property is a ncces- 
46 
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sary pnrtY asob%iousIy in order cannor be pissed is^Jnsc him 
without his being implcided Ram Karan \ The Official Kcccnci 
f'CTOzepore 31 Punj LR IS 121 IC 373 Where an appeal i5 
brought by a debtor f ’ ' ‘ ' 

nee is a necessary f 
\esrs ill the property 

all creditors have an interest in the order The effect of in appol 
from an adjudication order if the appeal is successful i> to tahe 
the property out of the Official Assij,nee s hands ind to depme 
the creditors of the benefit of the trusts of the property which wa^ 
in the hands of the Official Assignee Giiltim MiiiWjJa i Madanla 

58 C 624 130 I C 87? (1931) AIR <C ) 167 


Appeal by legal representatives of debtor 
The right to contest an order of adjudication is not i pureh 
personal right of the debtor having no connection with his pro- 
perty and that there was nothing in the Provincnl Insolvency Act 
to justify the view that the death of the debtor or insolvent wouU 
bring about a complete abatement of the proceedin„> preventing the 
survival of a right in the heirs of the debtor and that the maMin 
flctio pmonalij montiir cum perjona could nor he applied to b ml.rupfcv 
proceedings and that the heirs of the deceased debtor are cherelore 
entitled to prosecute and continue the appeal under s 75 of the 
Act Piarey Utl v Sfl'^imumlluh Kh<in ILR (1937) All 616 1937 
ALJ 491 1937 AWR 413 1^0 1C 535 1937 AIR (All) 

435 

Appeal by creditor 


If the interest of the individual creditors conflict then the 

Official Receiver cannot represent the interest of the creditor who 
IS standing on hts individual rights as opposed to those of the ocne 
ral body so far as that right is conctrned Such a case would 

occur eg when the Official Receiver or some creditor wishes to 

hav e the debt of another creditor struck out as fictitious or when 
one creditor wishes to be ranked as a secured creditor or when 
an alienation m favour of one creditor is sought to bu declared 
void under section 53 or sec 54 of the Act The general principle 
thus would seem to b* that where the insolv ency proceedings under 
consideration concern only an individual creditor and hi interest 
he alone can agitate the matter both m the original Court and in 

the aopeal Court Choudappa Goimder v fCfttMpenimai Pillni 50 
M L.J 602 96 I C 944 (1926) AIR (M ) 801 Where a person 
is adjudicated insolvent at the instance of the creditors the credtmre 
are obviously the aggnev ed party and have a right of appeal The 
fimjoysmgh v NarmalDas 7 L.LJ 553 26 PL.R 837 92 I C 235 
(1926) A LR (L ) 24 Creditors who have tendered their pfoor 
are persons aggnev ed by the order of the Court annulling adjudi 
cation and they are entitled to appeal as persons aggrieved Choilfl 
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Abfjircddiv CMI^i Vcnkawrcififi 51 ML] 60 23 MLW 644 (1926) 
MWN 256 94IC 351 ,(1927)AIR (M) 175 

Sec 43 (1) does not say by whom the application for annulment 
has to be made But it is clear that a creditor who is affected by 
the adjudication ts certainly person entitled to apply to the Court 
under sec 43, and if his claim is dismissed without proper reason 
** ■ * ’ " ’ ' — - J under sec 75, adopting 

arte Sidebotham, (1880) 
• nd Cas 955 A creditor 

has no right of appeal against an order made under sec 43 (now 
sec 69) as he is not a person aggrieved lyappa v Klanicka Asau 
40 Mad 630 Where an insoKent called upon to produce his 
books and give inventories of his, properties etc fails to produce 
them and an application by a creditor under old sec 43 (now sec 
69) for action to be taken against the insoK ent was dismissed by 
the Court it was held that there was no appeal at the instance of 
the creditor under sec 46 (now sec 75) against the order refusing 
to proceed against the insolvent inasmuch as the provisions 
contained in sec 43 (now sec 69) are of a disciplinary character 
and that the person if any, who is really aggrieved by reason of the 
default of the insolvent is the Court to which proper assistance 
had not been rendered by the debtor and not any person who sets 
the Court in motion Pulamappn Chetty v SMbramaniam, 1920 
MWN 135 38 ML] 388 54IndC'is740 

A creditor is entitled to appeal against an order of the Insol 
vency Court which affects him with other creditors and it is not 
necessary under s 75 that he alone should be affected by the order 
appealed against and not jointly with other creditors Gcinda Ram 

V Shib Nanda Ganesh Das 1937 AIR (L) 757 A creditor is 
entitled to appeal to the High Court against an order of the Dis 
trict judge under s 41 of the Provincial Insolvency Act granting 
an absolute discharge to the insolvent Habib iir Rahaman v 
Nimil Hasan Kfxan 1937 OWN 923 170 I C 540 1937 A I R 
(O ) 450 

Parties in an appeal by a creditor. 

A Receiver is not a necessary party m an appeal against an order 
of adjudication Moti Rom Premebandv fCeual Ram Dharamcband 9 
LL] 550 105 I C 596 (1928) AIR (L) 202 Where the sons 
of a judgment debtor sue for and obtain a declaration that certain 
property was not saleable and attachable under certain decrees one 
of which is a decree obtained by a crditor of the judgment-debtor 
and prior to the date of the decree the judgment-debtor is adjudi 
cated an insolvent, the Official Receiver is a necessary party to the 
proceedings in appeal by the creditor decree holder, Hamam Chander 

V Rtip Cfuind, 1932 A LJ 361 1932 A I R (All ) 382 

Appeal b> Receiver. 

Tlic general «cheme of the Act is that in insolvency proccedi 
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creditors cnnnot act indi\ idiia!l> nnd independently but are repre 
«ented by tine Official Rcctncr who nlonc may ordimrilv talc 
action C!earl> the Official Reecner can act for the u hole bod> 
of creditors onh '\hen the interests of the u hole bod\ arc homo- 
genous Cfioudepp I Goundtr \ Kfltwperumn/ PiHai, supra An 
Official Assignee can appeal when he is an ajj.ie\ed person Oj^i.w( 
Assignct \ KrtmncfinnJni 33 Mad 134 If the Court refuses to 
annul a transfer under sec 53 of the Act the person aggrie\edb> 
the Courts order is the Recener and he alone has a right to 
appeal against the order The creditors of the insoh cm are not 
persons aggric\ ed b> the order within the meaning of sec 75 and 
therefore ha\e no Iolus stondi to appeal against the order /sun 
Disa Lflil/irt Rom 62 Ind Cas 824 The OfficialRccciserremo- 
\td from office has under sec 75 a nght of appeal os a person 
aggrieved by the order. Official RccciiiT Tan/ore \ Natara / 1 Sas 
tngal 46 Mad 403 72 Ind Cas 225 1923 AIR (M ) 355 A 

Receiver of an insolvent estate is not an aggneved part> and ts 
not entitled to appeal against an order refusing to take action under 
sec 43 (now sec 69) Bfiagwant Kuhort \ SanualDas 19 A Lj 701 
61 Ind Cas 602 Where an admtenm Receiver s application under 
sec 52 is refused the judgment debtor cannot appeal but the 
Receiver is the proper party to appeal A-rnidin Ferovdm v 
NianiatAli 129 I C 213 (1930) AIR (L)970 

Appeal bv an> other person aggrieved. 

As was pointed out by Lord Esher in Expane Official Receii'cr m 
re Real (18S7)19QBD 174 a person aggnev ed is a man agam«c 
whom a decision has been pronounced which has vvron^ulh refused 
him something which he had a right to demand The same view 
was expressed by James LJ in Exp Sidebotfiim (1880) 14 Ch D 
451 Lord Esher further drew attention to the remarks of Bram 
well CJ in Exp Sidefiothtrm supra pointing out that the appeal 
must he b> the parn « c bv one of the parties to the dispute before 
the Court who has endeavoured to maintain the contrary of that 
which has taken place Inmes Fmfa> ^ Co v Tulsidas Amanmal 
118 I C 198 1930 AIR (S)2 

The opening words of section 75 cannot be interpreted as mean 
m„ that the debtor any creditor or the Receiver ma> appeal in 
every case associating the words aggrived by a decision with anv 
other person only The debtor creditor or Receiv er must be him 
self aggneved by an order before an appeal ma> be made Piirsmsh 

V AiadUian 28 NLR 286 1933 AIR (Nag) 9 An aggriev ed 

person must be one w ho is affected by the order appealed against 
An alienee of the insolvents property is not a person aggrived bv 
the order admitting proof m creditor s fav our Ala<:at>pa Chettiar \ 
Vcllachami Serixii 112 I C 623 (1928) AIR (M) 9S1 Where an 
alienation of propert> made by an insolvent prior to adjudication is 
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annulled under sec 36 the transferee is an a^„rived party and he is 
entitled to appeal Lalyi Saluiy \ Abdtd Gcini 15 C W N 253 12 
CL] 452 The proper person to make an application under sec 
26 IS the Receiver and the transferee is a necessary party to such a 
proceeding Hansesuarv Rofehal 18CWN 366 18 CL] 359 

A man who is disappointed of a benefit w hich he might have re 
ceived if some other order had been passed is not a person aggrieved 
Radhnmolwn V Ghasiram 40Ind Cas 96 38 PWR 191? 93 PR 
1917 The expression aggrieved person means a person who has 
got a legal grievance that is a person uho is wrongfully deprived 
of anything to which he is legally entitled and not merely a person 
who has suffered some sort of disappointment Where the Judge 
of the InsoK ency Court granted a lease of a hotel to the highest 
bidder at an. auction and the prior lessee of the hotel appealed 
against the order granting the lease it was held that the appellant 
was not an aggrieved person within the meaning of section 73 and 
the appeal was incompetent R<im Das v Rogers 32 P L R 438 133 

IC 436 1931 AIR (L) 586 

An order of a District Jud^e dismissing a chim preferred by a 
stranger to money ordered to be paid to a Receiver m insolvency 
is a decision in a question of title within the meaning of section 4 of 
the Provincial Insolvency Act and is appealable under section 75 of 
the Act T^e creditors of the insolvent are not necessary parties 
to an appeal from such an order MimsKi Ram v SfmikK Qfittlam 
Dastfiir 107IC 400 (1928) AIR (L) 423 Under sec 75 cl (1) 
any aggrieved person may prefer an appeal a„amst an order passed 
by the Judge in insolvency It was. held accordingly m a case in 
which in application filed by one of the cred tors under sec 68 was 
withdrawn by him coUusively and was dismissed that mother credi 
tor who was aggrieved b> the order was though not a party to the 
application under sec 68 competent «.o appeal against it Ptil/i 
Gourulan V KumaTasuami GoimJan 55 Mad 313 61MLJ 714 
1932 M W N 552 1932 AIR (M ) 162 When a creditor is allowed 

to intervene in an insolvency proceeding although his debts have 
not been proved before the Court he is a person aggrieved and as 
such he has a right of appeal Dna/piir Trading 6? Banking Company 
V Proiash Chandra Sen 56CLJ 440 following Rustomyi Derabyce v 
K D Brothers 53 Cal 866 

Parties in appeal by any other person aggrieved 

Where a person IS adjudged insolvent on the application of two 
creditors and on failure of the Official Receiver to apply for annuli 
mg a mortgage executed by the insolv enl the above creditors apply 
for the same and get the mottgage annulled both creditors and 
the Official Receiver also are necessary parties to the appeal filed by 
the mortgagee and if all of them are not impleaded the appeal is 
incompetent Where necessary partica are not impleaded not 
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mtstaLe but ounns to gross negligence, amendment to add nc^^ 
parties cannot be alloued, GhuLim S/uira/ \ Liu/iman Dos, 14S 1 C 
329 1934 AIR (L.) 36 Certain creditor advanced loan to a joint 

Hindu family firm, secured attachment before judgment of the 
firm property and sub«equentl> obtained decrees on their Ioan« 
Another creditor of the firm instituted proceedings in insoh enc) in 
the Court of the District Judge The District Judge made an order 
of adjudication and appointed receiver in whom the firm property 
vested The creditors who have obtained attachment before judge- 
ment appealed against the order and in appeal it wa< held that peti 
toining creditor was not a necessary part^ to the appeal as he has 
represented b^ the receiv er. /nJiiKib Djsji \ B iJDLesu ar Buneryi, 

ILR (1937) 2C. 675 41 C\VN 1079 1937 MR (0 517 

Appeal from orders and decisions of 
Subordinate Courts. 

Though under sec 3 “the Local Government ma> invest an\ 
Court subordinate to a Distnrt Court with jun«dicnon in an> clas' 
of cases and an> Court so invested shall within the local limits 
of ICS jurisdiction have concurrent junsdution with the Di>tna 
Court under the Acr,” <nU however anomalous it ma^ seem, 
the appeals from the decisions of a Subordinate Judge having con- 
current power with the Di'Cnct Judge should lie to the District 
Judge Section 75(1) clearlv contemplates the e\erci«e of insol- 
vency jurisdiction bi a subordinate Court , and e\-pre««h provides 
that appeals again«t such order shall he to the District Court, 
This state of things is not uncommon as for instance, it mav be 
pointed out that appeals againn the decisions ot subordinate Judges 
in suits below Rs 5,000 he to the Dismet Judge although m 
respect of such suits they have concurrent jurisdiction, Nidlwi 
Mh!Ijc)» V. Raniuni Alofuin, 63 Ind Cas 84S The Provincial Insol- 
V ency Acts (both of 1907 and 1920) provide for appeals in a manner 
different from that prov ided for by the Cml Courts Act From 
the deasions pas«ed b> a subordmatc Judge exercising insolv ency 
junsdiction an appeal lies to the Discnct Court, though the value 
of the property affected might be more than rupees fiv e thou«and, 
Ahsinsubha NoiJc v . The Official Receiver, Tinneve/b, 54 Mad 9a9. 

Courts of Additional District Judges are not subordinate to the 
"■ '' rders of the Courts 

il^ourt, MaUianlal v 
162 , Chirtm/ilal ' 

■ ■ , ■ ' I appeal agamst an 

1 Causes exercising 

the pow ers of a Sub-Judge will he to the Distnct Judge, and this 
appellate jurisdiction is not dependent upon either the v'alue of the 
decree m respect of which the order in insolv enc^ w as obtained or 
on the amount of the debts entered in the schedule of debts filed 
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by the applicant for a declaration of insolvency, Debi Prosad v 
Jamuna Das, 23 All 56 S*e also SitfuiTam v Vaithilinga, 12 Mad 
472 followed m C/iangmuU \ Jainarain, 15 CL] 239 16 CWN 
LXXX (notes) , Vatkunw v Moidm, 15 Mad 89 , Shanfcer v Vithal, 
21 Bom 45 , Manekshah v Ditdabfiai, 27 Bom 6(H 

In the Punjab the Divisional Court is deemed to the District 
Court or principal Ci\ il Court of original jurisdiction for the pur- 
poses of nn> proceedings under the Provincial InsoU ency Act, Ram 
Kusen V Umrao Bibi 18 PWR 1916 33 Ind Cas 730, when a 
Deputy Commissioner sets aside a transfer made by the insolvent in 
a case transferred to him by the District Judge after adjudication, 
an appeal against the order of the Deputy Commissioner lay to the 
District Court and not to the High Court, Chagmiill v Jamaram 15 
CL] 239 Again in ChaturhhnJ v HiraJal, 80 Ind Cas 858 1925 
AIR (Cal ) 335, it has been held that the Court of a Deputy Com- 
missioner who has been invested with powers of a Subordinate 
Judge IS subordinate to the Court of the District Judge within the 
meaning of sec 75 (2) and an appeal against his order m the 
exercise of jurisdiction lies to the District Judge and not to the 
High Court Where, the law being clear, there was no excuse for 
ptrternng to the High Court an appeal which lay to the District 
Judge the High Court refused to return the memorandum of 
appeal, and following Dcbi Prasad v Jamna Das, 23 All 56, 
Maneck v Dadabhai 27 Bom 604, dismissed the appeal Pro- 
ceeding under the Provincial Insolvency Act is a ‘ suit within the 
meaning of the Santal Parganas Civil Justice Regulation (V of 1893) 
and that therefore an appeal from an order of the Deputy Com 
missioner in a proceeding under that Act of which the value exceeds 
one thousand rupees lies to the High Court m Patna, Mohit Kumar 
Muklieryi \ Surendrn Naih Ghosh, 9 Pat 664 

All orders of subordinate Courts are appealable. 

The sub sec (1) which deals with appeals to the District Court 
from orders made in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court, imposes no restriction and 
maV.es no enumeration of the orders from which alone an appeal 
lies The question for consideration is whether any order and every 
order made b> an InsoU eny Court, subordinate to a District Court, 
is appealable or whether there are limits to the right of ap>eal 
Sec 5 of this Act «a>s, “subyect to the protmons of this Act, the Court 
in regard to proceedings under the Act, shall ha\ e the same pow er 
and shall follow the same procedore as vt has and follow s in the 
exercise of original cuil jurisdiction” TTiere are certain orders 
which are not appealable under the Code of Cuil Procedure Sec. 
104 and Or XLlll, C P Code enumerate the \anous orders from 
which an appeal will be If sec 75 of this Act is to be Vegarded 
as complete and self-contained, then it might be contended t 
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an order would be nppenfable under the Insohenc> Acr though 
a similar order to which the provisions of the C P Code are 
applicable would not be nppcalabic That this is the reasonable 
construction of the section would appear tLarly from the Stare 
ment of Objects and Reasons to Acr III of 1907 which runs thus 
As usual the question of appeals presents fcitures of no incon 
siderable difficult) The solution here 5iip>.cstcd is first to subor 
ill other Insolvenc) Courts second!) 
of 1883 so IS to (.ne an appeal from 
arts to the Discritt Court whose ap- 
he final thirdh to limit smctlv to 
particular classes of orders the rioht of -ippejl from orders made 
by a District Court otherwise than in appeal ind fourth!) for this 
purpose to treat as a District Court an) subordimtc Court to which 
the District Court may have transferred an appeal 

It will be seen that Schedule 1 refers onl) to appeah which he 
to the High Court from the decisions and orders of the District 
Court But there is no schedule of decisions and orders of the 
Subordinate Courts from which an appeal Iie>. to the District Court 
The sub section (1) lays down the debtor any creditor the Re- 
ceiver or any other person ajBjrieved b) a decision come to or an 
order made m the evercise of Insolvency jurisdiction by a Court 
subordinate to the District Court may appeal to the District Court 
Therefore an appeal lies from all orders fussed bv a subordinate 
Court to a District Court provided they are made and pissed in the 
exercise of insolvency jurisdiction Munnu Lai \ Lunf Btkari La! 
44 All 605 20ALJ 517 An apocal trom an order of an Assis 
tant District Court passed m the exercise of irs insolvency junsdic 
tion lies to the District Court and not the High Court Ah Fviflifc 
V Receiter District Coun o/Insem 12 Rang 3^2 The father of the 
minor petitioners was adjudicated insolvent and the Official Re 
ceiver obtained an exparte order that his debts were binding on 
the minors and sold the full interest in the propert) and the pur 
chaser obtained an exparte order for delivery of the propert) After 
delivery the mother as gurdian of the minor petitioners applied 
under Or 47, r 1 and sec 15I C F C to review the order The 
first Court dismissed the petition On appeal the District Judge 
held that no appeal would he under Or 47 r 7 In re\ ision it was 
held by the High Court that the order of the Subordinate Judge 
passed without notice to the petitioners was beyond his competence 
and passeti~without jurisdiction and hence it will be appealable 
under sec 75 of the Provincial Insolvency Act and liable to review 
under Or 47 r I C P C Ramarafa Nadar v C/iidambara Nadar 
1933 MWN 75 37 LW 720 143 IC 613 1933 A I R (M) 
345 

Order of the District Court in appeal is final 
The words shall be final evidently mean not open to second 
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appeal But orders passed in the exercise of insolvency juris 
diction by a subordinate or District Court are subject to rev lew 
In Re Bfiflcnunn Das 4 Bom 489 Mool C/iand \ Sarjoog Pershad 7 
C L.) 263 12 C W N 273 An order made in appeal by a District 
judge m an insolvency proceedin{» directing the lower Court to 
take and submit additional evidence IS not a /Jnai order within the 
meaning of sec 75 (1) and the High Court has power m revision 
to set that order aside GangadKar \ S/iridhar 61 Ind Cis 589 A 
District Judge sitting as an Appellate Court in insolvency has the 
same powers as an Appellate Court under the Code of Civil 
Procedure Inter alia he is competent to review his judgment m 
appeal and if he does so an appeal from that order will only lie 
*^0 the High Court if the provisions of Or XLVIl r 7 C P C are 
applicable Munna L«l v Rim/ Bifiun Lu* 44 All 603 20 A L] 
517 

Proviso (1) , Power of revision by High Courts 

Though by sub section (1) of section 73 it is provided that the 
order of the District Court in appeal from orders of subordinate 
Courts is final yet the High Court for the purposes of satisfying 
Itself than an order made in any appeal dccideil by the District 
Court was according to law may call for the case and pass such 
order with respect thereto as it thinks fit Exception has been 
generally taken to the restriction placed on the rights of appeal 
by clause 42 of the Bill is introduced We now propose to confer 
upon the High Courts in respect of any cases decided on appeal 
by a District Court powers analogous to those which are conferred 
on them by sec 25 Provincial Small Cause Courtc Act 1887 — 
Select Cominitfct Report to Act III o/ 1907 The High Court has very 
wide powers of revision under the Insolvency Act and is immaterial 
w hethcr a second appeal from an order passed by an Insolvency 
Court is treated as an appeal or a revision The High Court has 
to satisfy it'elf in any event whether the order passed by the lower 
Court was according to law or not Rtiifiu Mol v Run/ Bthau Lai 
1936 A WR 1149 166 I C SOI 1937 AIR (All) 4 Romlo 
Bmv C/iotm Prasad 1937 A WR lUI 1937 A Lj 1221 Upon 

the failure ot a firm which had been adjudicated an insolvent 
to apply for 1 discharge the Court annulled the adjudication and 
directed the assets to be di<tTibuted among the scheduled creditors 
This order v\ as not appealed against Subsequently two creditors 
with a view to participation m the assets directed to be distn 
buted applied to be entered in the schedule of creditors This 
application Icing refused they appealed to the High Court It was 
veld that although the previous order directing distribution of 
assets had not been brought before the High Court in appeal still 
It was open to High Court to alter that order under its pow 
under sec 115 CPC inasmuch as that order was without j 
diction Pinna Lnlv OSLtstl Receit’cr 53 All 313 Where 
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pellate order passed m insolvency proceedings is sought to be 
revised the proper section under uhtch to entertain the petition 
IS sec 75 of the Provincial Insolvency Act and not under sec 115 
C P C , Madho Prasad Vyas \ MadhoProsad So All 241 

The fact that the wrong party was called upon to begin taken 
alone, might not be a sufficient ground fot a new trial But when 
the trial judge has taken an erroneous view of the law in regard to 
onus and when his mind is coloured b> that view and he is ihercbj 
disabled from weighing evenly the evidence and thus the said 
party is placed at disadvantage ns the direct result of the trial 
judges error the High Court can interfere in revision to set aside 
the judgment of the lower Court Chtdambaram Pdlat \ Sulnamania 
Ayyar 1932 A I R (M ) 513 No second appeal lies from an order 
under section 54 setting aside a transfer but a revision under 
proviso to sec 75 is competent Dina Nath v Labhu Ram 33 PLR 
255 1932 AIR (L ) 321 At present there is no second appeal 

against an order passed by the appellate Court under sections 53 
or 54 The only remedy open to a person aggrieved is by wav of 
filing n revision petition to the High Court on a question of la" 
under sec 75 (I) first proviso Alagtrisnbba Natk v The Olficnji 
Receiver Tmnevelly 54 Mad 989 The High Court will not inter 
fere in revision with a discretionary order under sec 43 granting 
extension of time for applying for discharge Seimn Chetuar v 
Venkatachalam Chetuar 1930 M W N 673 32 L W 446 129 I C 
36 59 ML) 710 1931 AIR (M)10 Where no second appeal 

IS competent under sec 75 High Court can treat it as a petition 
for revision where the contention is that, the District Judge has 
based his order on points which were never msed m the grounds 
of appeil and in support of which there is no evidence on the 
record An order of the District Judge refusing to grant an abso- 
lute discharge to nn insolvent cannot form the subject of second 
appeal It can however be the subject of revision Cokal Sin?f» 
V KrishnanLal 35 PLR 114 150 I C 80 1934 AIR (L) 198 
Sec 75 contemplates that the High Court should be very reluctant 
to interfere in revision with the findings arrived at by t District 
Judge on appeal under the Act unless his order is perverse or 
palpably wrong Baijnath v Gojadhar Prosad 1935 OWN 375 

Inherent power to order security for costs 

An application in revision was made to the High Court under 
S 75 of the Pro Ins Act 1920 against an order made by the 
Assistant Judge of Poona Pending the revisional application the 
opposite party applied for secunty for costs against the original 
petitioner on the allegation that the petitioner was not residing m 
British India and had not any immoveable property m British 
India A preliminary objection was taken that the application was 
incompetent as there was no provision in the Civil Procedure 
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Cas 140 Under section 4 of the Provincial Insolvency Act, the 
Insolvency Court can deal with and decide questions of title as 
between an Official Assipnee and a stranger with reference to 
property which is claimed by the Official Assignee as the insol 
vent’s and uhich on the other hand is claimed by the stranger 
as his irrespective of the mIuc of the property involved Under 
section 75 of the Act an appeal lies to the District Judge against 
a decision of the subordinate Judge under section 4 and a second 
appeal lies to the High Court, Fool Kiimari v k/urod Chander, 

31 CWN 502 102 1C 115,1927 AIR (C) 474 Where no 

question of title or priority arises no second apoeal lies to the High 
Court, Ghttlam Rasul v Kidar Nath 36 P L R 5 150 I C 305 

1934 AIR (L.) 807 No second appeal lies against an order 
made by a District Munsiff annulling a sale under sec 53 
AlagiTisubba Naik v Ojpcial Receiter Tinnetelly 54 Mad 989 61 
MLJ 820 1931 AIR (M ) 745 

An annulment of a transfer of property by an Insolveny Court 
acting under the powers as conferred by sec 53 does not constitute 
a decision under section 4 and no second appeal therefore lies 
from an order annulling a transfer under sec 53 Ramchandra v 


dismissed and appeal therefrom to the District Judge was also 
dismissed It was held that sec 53 was clearly applicable to the 
case and not sec 4 and that no second appeal lay under sec 75 
Chet Rum Ramrachh Pal v Atma Ram 34 P L R 960 146 1 C 

490 1933 AIR (Lah ) 634 In respect of an application under 

secs 53 and 54 of the Provincial Insolvency Act to set aside an 
alienation as fraudulent no second appeal lies Ramasamy Navafcar 
V Venhatasami NaieJcer, 38 LW 494 65 MLJ 298 145 IC 876 

1933 AIR (M ) 653 An order for conditional discharge of an 
insolvent IS not covered by sec 4 and consequently no second 
appeal lies from it, Gopal Das v OjJicial Receiver, SialfcJct, 133 I C 
526 1931 AIR (L ) 647 No second appeal lies against an order 
dismissing an application of an interim receiver under sec 47, 
CPC or under Or 21. r 90 CPC for setting aside a sale Mohitosh 
Dutta V Rai Sutuh Chandra Choudhiny, 35 CWN 971 1932 

AIR (C ) 203 Order under section 27 extending time dunng 
which to apply for discharge is not one that can be taken to be 
under section 4 Provaso (2) of section 75 w ill not apply to such 
an order and second appeal will not therefore lie Sombamurlhi v 
Ram Krishna, 55 M L.J 837 (1929) AIR (M ) 43 

Where the Offiaal Receiver in an insolvency propounds 
scheme w hich recciv es the approval of the Insolvency Court 
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nlso of the District }ud>,«. on ippcnl no second appeal lies to the 
High Court under S 75 (J ) of the Act on the >,round that the 
scheme m micscion allows n Ui(.her race of interest on the debts 
than IS permissible under the Act Such n question is not one m 
respect of which a second appeal lies to the Huh Court from the 
District Court Budhsen \ Asharfi Lul ILR (193S)Ail 50 1937 
ALJ 1071 193S ALR 68 172 I C 997 1933 AIR 

fAH > 28 

Sub -iLC (2) , AppeaC from District Lourt to Hi},h 
Court without leave 

It should he noted th it the appeal from an i. rder passed b\ the 
District judee m his oruiml msolvcnev junsditnon and not in his 
apnelhte juris liction lies to the Hiph Court st i!<o from orders of 
Additional District Judj,t.s Courts of Additional Distnct Judges 
ire not subordinate to the District Courts md therefore appeah 
from the orders of the Court of Additional District Judue he to the 
Huh Court Mrtlduin Uil i Snial 34 Al! 382 9 A L J 371 14 I C. 
162 Chininyilul % Emperor 12 AL) U0> 2> 1 C 6S6 The on 
ginal decisions and orders from which an ippejl lies ro the High 
Court under this section ire mentiontd in ''i.heJufe 1 \ decision 

on a question whether m insoKent three >ear- before the msol 
\enc> sold his propttt> merely with the intent ro defraud and 
delay his creditors is a decision on i question of title within the 
meinm^of sec 4 of the Provincial InsoKeiuy Act and is appea 
lable under sec 7a (2) of the Act ihAn Pnu id \ Hu/i- Azc Ah 
19 ALJ 862 63 Ind Cas 601 An order made by the Insolvency 

Court rejecting a duin preferred by i rliird pirt> to property 
stred by a Receiver in insolvency ind devidin^ tint the property 
is assets of thi insolvent is appealable without hue of the Court 
Ghani Mwhuiiim id v Lala Dmo Nath lOS 1 C 602 The dismissal 
of a claim under see 4 (3) really tantamounts to a decision under 
sec 4 and entitles the appellant to an appeal under sec 75 read 
with sch I of the Act Monomahan Boy Choudhury \ Bhupal 
Chniidn* Hoy Chou Diiuj 58 CL) 113 1934 A I R (Cal ) 122 

Sub sec (3) , Appeals from District Court to High 
Court with leave 

This subsection provides that decisions and orders of the 
District Judge m his original jiinsdiction other than those metioned 
m Schedule! ic against which no right of appeal is provided 
may be appealable to the High Court with the leave of the 
Districr Judge or with the leave of the High Court A right of 
ippeal IS given to the High Cburt from any order made by a 
District Court m the CNercise of on&nal insolvency jurisdiction 
but except in regard to certain speafied orders subclause (3) of 
the section requires the leave of either of the District Court or of 
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the High Court to be first obtimed — Select Committee Ref>ort to 
Act in of 1907 An appeal from nn order of a District Judge 
disallowing the objections of an insolvent to the sale of his 
properties by the Official Receiver md confirming the sale effected 
by the latter does not lie without the sanction of the District 
Judge or of the High Court Tfiflicitr Sing/i v Gungci Smgh 9 L L J 
257 103 IC 623 (1927) AIR (L; 424 An order annulling 

an adjudication on account of the failure of the debtor to apply 
for discharge within the time fixed by the Court falls within the 
purview of sec 43 of the Provincial InsoKenev Act and cannot 
therefore be appealed from except with the leave of the Court 
Gopal Ram \ Magni Ram 7 Pat 375 (F B ) 107 1 C 830 An 
order of the District Judge under section 68 dismissing the appli 
cation of the aggrieved party on the groim I that it was made 
beyond 21 days after the Receiver had taken possession of the 
property is appealable by leave and therefore section 11? CPC 
does not apply Chundra Nath v Na^cndra Nfat/i 107 I C 467 
(1928) AIR (C ) 263 The order refusing to restore an appeal dis 
missed for default IS covered by sec 75 (!) and is therefore appeal 
able with the leave of the Coun Ganga Ram\ O^cial Recciier Delhi 
33 P L R 5 1932 AIR (L ) 248 A creditor on behalf of himself 
and other creditors made an application to the District Judge 
under S 151 CPC read with S 5 of the Provincial Insolvency 
Act praying that the order annulling the adjudication passed by 
the predecessor of the District Judge should be modified by vesting 
the in^lvents estate under S 37 m the Official Receiver till the 
debts due to the unpaid creditors were paid under the insolvency 
law The District Judge refused to modify the order passed by 
his predicessor it was held that the order of the D strict Judge 
was appealable with leave ol the District Judge or of the High 
Court Ramaknshna Reddy v Official Rc cuvr Beliary 1938 M W N 
18 176 I C 48 1938 AIR <M ) 461 

Appeal from dismissal of application for 
restoration of appeal 

If an appeal pending in a District Court is dismissed for default 
on the ground that the appellant had failed to put in the process 
in time and an application for the restoration ot the appeal is dis 
missed it was held that under sec 3 of the Prov incnllnsolvencv 
Act the provisions of Order 41 of the Civil Procedure Code were 
applicable and that an appeal lay to the High Court Bir Singfi v 
Fim Chanchal SmgK 133 1C 626 (1932) AIR (U 28 It ma> 
possibly ha\ e been the intention underlying the provisions of sec 
75 sub-<ec (3) that it should apply only to orders of the Distnct 
Court in the exercise of its original jurisdiction but that is not 
w hat the secnon say s It cannot be contended that the order refusing 
lo aside an ttpartc order in appeal is irsclf an order in appeal 
though It might be contended that it Is an order passed m the 
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exercise of the appellate jurisdiction of the Court An appeal from 
such an order IS therefore competent Banainr Basappa\ Hcinsaj^ 
Gidahiind Firm IL R 59 M 1IM9 

Grant of leave 

An appeal without leave is incompetent Uulap imq Ram Sing \ 
Hukmatrcu 1939 AJR (S)45 Leave to appeal by sec 75 (3) can 
be granted at any stage of the proceedings and e\ en in oral applica 
tion made m the course of the hearing of the appeal before the 
High Court R h. Banerjee v Kanitkal Achi 164 I C 893 1936 

AIR (R ) 413 Wherein an appeal the leave of the High Court 

15 not obtained as required by sec 75 (3) Provincial Insolvency Act 
but the appeal is admitted the irregularity can be cured in a case in 
which leave ought to be granted by granting suvh lene at the time 
of the hearing of the appeal Mnhihir Prasad v Rim Tahal ILR 

16 P 724 18 PLT 839 1937 PWN 865 ri IC 737 1937 
A } R (P ) 665 

Grant of leave by the District Court 
The statute does not provide that leave miy be grimed on ques- 
tion, of fact not does It provide that the District Court shoud not 
natter is m the discretion of 
ChflnM04IC 613 (1928) 

, _ u e 1 red IS 1 matter of course 

the Court will refuse leave in unimportant case« where no question 
of law IS involved In Re CompbcII (1884) 14 QBD 32 An appeal 
from an order refusing to annul a transfer under section 53 and 54 
does not he as of right and can only be allowed either by leave of 
the District )udge or the High Court under sec 75 (3) and leave to 
appeal from such an order should not be pvven to a creditor unless 
the District Judge or the High Court ts satisfied that the Receiver 
had been requested and had refused to appeal Pur in Chand v Ram 
Chandra Gupta 33 PL R 65 132 I C 531 1931 AIR (L)65i 

Where a District Judge has passed an order directing the sale of an 
occupancy holding belonging to the insolvent who objected to the 
sale on the ground that it is not transferable by custom the District 
Judge acts properly in giving leave to appeal under sub section (3) 
inasmuch as the order finally deci'^**'* - ^ ~ 

between the parties namely whether 
be sold Arman Sardar v SatWviro Jt 

20 Ind Cas 273 An appeal does not he against an order giving or 
refusing leave Lotus v Bsdale (1891) A C 210 

Grant of leave by the High Court 
The High Court having concurrent jurisdiction with the District 
Judge to grant leave to appeal from an order the Insolvency Act 
can do so when such leave has been refused by the District Judge 
When such leave is granted by the High Court there is no necessity 
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for a further hearinR under Or XLI r 11 of the CPC Madha 
Sudfian V Parbixti Sttndan 19 C W N 760 Where property was 
sold in insolvency proceedings and the sale confirmed and under 
sec 45 (2) (now 75 (3)1 the District Judge refused to grant leav e to 
appeal the High Court is competent to grant such leave Jugal 
fCishore v Ishar Dass 63 P R 1919 41 Ind Cas 625 

An application for leave to appeal under section 75 (3) of the 
Provincial Insolvency Act may be filed even after the filing of the 
appeal and when granted takes effect with retrospective operation 
M W Elliot V Kopparupu Subbmh 53 MLJ 742 26 LW 218 
105 I C 138 The admission of an appeal by a Division Bench of 
the High Court from an order annulling adjudication on account 
of the failure of the debtor to apply for discharge within the time 
fixed by the Court may under proper circumstances amount vir 
tually to the granting of leave to appeal It is open to the Appellate 
Court to grant such leave even after the hearing of the case Gopal 
Ram\ Magru Ram 7 Pat 375 (FB) l07 I C 830 Following this 
case It was held m the Dmajpur Trading and Banlcing Company Ltd 
V ProiasK Cfiandra Sen 56 CL.J 440 that the fact that the appeal 
„ 4-., -1 ^ --eded with was tantamount to 

by section 75 (3) Where an 
ivc to appeal but subsequently 
Iea\ e IS obtained after the period of limitation limitation may be 
reckoned upto the date on which the memorandum of appeal is 
presented or in any case the delay m filing the appeal can be excused 
under sec 78 Ramaswamyv Pouer 151 1C 625 1934 A I R (R ) 
117 

Though It has been held m TfialciiT Singh V Ganga Smgh 9L.LJ 
257 103 I C 523 (1927) AIR (L)424 that the mere fact that 
the High Court admitted an appeal to hearing does not amount to 
the granting of such sanction it has since been held over and over 
that w hen there IS a prayer for leave and the appeal is admitted 
without specially stating that leave IS granted there was substantial 
compliance with the provTsionsof sec 75 (3) and the appeal must 
be held to have been instituted with the leave of the Court Ram 
Chrtndv ShahMohra Sha 11 ULJ 198 119 1C 427 1929 AIR 
(L.) 622 Where a petition praying for grant of permission under 
sec 75 of the Provincial Insolvency Act is filed with the memoran 
dum of appeal and the Motion Bench admits the appeal it must he 
as'jumed that the petition for grant of permission has been accepted 
Gancifi Dasv Khiwnda Ram 119 1C 753 , (1929) AIR (L)636 
Leave to appeal under <ec 75 (3) can be given at the time of hear 
mg of appeal the High Court even though there is no such 
prater le request is made after the 

expiry i Ram v Official Recener 

Dtifii Where an appeal which ^ 

lies only with the leave of the Court is admitted by a Division 
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Bench without such lea\e beins expressly ^rmteJ it should he 
considered that the lens e had been granted and appeal should he 
disposed of on the merits Lound Chand Pirma Wand\ Mauhi 
Mohammad Akram Khnn 34 PLR 827 145 i C 474 1933 AIR 

(L ) 642 VC here no application for {ease to appeal has been made 
it cannot be inferred that leave ms granted becaus“ the appeal nas 
admitted Leave was pr-nted at hearing and rime was extended 
under sec 5 Limitation Act Mnngm Rm v i-^ii i VJoli m 149 I C 
935 1934 AIR (L 135 

Appeal to Pnvy Council 

The Provincial Insolvency Act does not mtertert. with any ri^ht 
of appeal to the Privy Council that may otherwise exist Where an 
application for insolvency was dismissed under et 15 (now sec 25) 
of the Insolvency Act and an appeal was aN> dismssc-I in the Hi h 
Court under Or XLl r II itwis held that n jppeil to the Privy 
Council was competent jf the matter was appe il ib)e in other ways 
CfifltTflpat Smj, V K-hnTij Smg 40 Cal 68a 17 ( WN 752 17 
CL] 547 A judgment passed by the Hiji Court m its appeWaw 
idling a prior rder is appealable 
tent to the Privv Council Anna 

1925) A 1 R (Mad ) 245 In Maiwg 
12 Ran„ 194 (Pi ) it has been 
held chat m a case vv here the Act gave a right to ippeal to the High 
Court an appeal from the decision of the High Lourt lies to the 
Pnvy Council under and subject to the Crnle of C ml Procedure 

Leave for appeal to Pnvy Council 
In an insolvency matter original or app-Ilate an appeal to the 
Privy CounciIIies under clause 39 of the Letters Parent even if no 
^ 109 C P Code ^niamalai Chetty 

(Mad ) 243 Where the High Court 
arder of the District Judge rejecting 
in insolvent on the goroundofthe 
abuse of the process of the Court it is proper to the High Court 
to certify the case as a fit one for appeal to the Pnvy Council 
Chatrapat Sing v Kharng Smg 40 Cal 685 17 C W N 752 17 
CLj 547 When leave to appeal against a second appellate deci 
Sion IS granted the reasons which led to the decision should always 
be recorded Alagnsubbo Nmk v The Offk:tal Receiver of Tmnevclh 
54 Mad 989 In N C CaUiara v A M Murugappa Chetty 12 Rang 
355 the petitioner applied to the Distnet Court for adjudication 
of the respondent The respondent by way of demurrer raised a 
plea that the petition did not disclose an available act of insolvency 
but the District Court entertained the petition On appeal the 
High Court dismissed the petition The petitioner applied for 
leave to appeal to His Majesty in Council under sec 110 of the 
CPC It was held that the order of the High Court was a ^ml 
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order passed on appeal \\ ithm cl 37 of the Letters Patent and 
secs 109 and 110 of the C P C and that under sec 110 it is the 
extent to w hich the decree or order has operated to the prejudice 
of the applicant that determines whether the decree or order is 
subject to appeal or not and whateaer may be the\alue of the 
property in respect of w hich a claim or question is imolved m the 
appeal no appeal lies under sec 110 unless the\alueof the loss 
or detriment which the applicant has suffered b\ the parsing of the 
decree or order and from which he <ecLs to be relie\ed b> His 
Majesn in Council is Rs 10000 or upwards 

Court of appeal , Its power and procedure 

Where a Court is appealed to as one of the ordinary Courts of the 
country the procedure orders and decrees of that Court w ill be gov 
erned l3> the ordinary rules of the Code of Civil Procedure Mating Ba 

Tliau \ MaPm 61 I A 158 12 Rang 194 (PC) 38 CWN 449 
(P C ) Section 47 (2) [now section 5J of the Prov incial Insolv ency Act 
and section 108 (2) of the CPC apply the procedure of the CP 
Code to appeals filed under section 46 (now 7?) of the Provincial 
Insolvency Act hence a respondent in such an appeal is entitled 
to file a memorandum of cross objections under Or XLI r 22 
C P Code Algappa Cfiettiar \ Cfio Jcalingam 41 Mad 904 (FB) 
84 I C 203 A Court exercising jurisdiction under this section 
has power to go behind a jud<’ment and enquire into the validity 
of a debt if there are circumstances which tend to show that there 
has been fraud collusion or miscamage of jusnee Anandyi Damodar 
\ James Fmlay &. Co 62 Ind Cos 441 

Abatement of appeal 

In an appeal one of the creditors all the creditors need not 
be joined as party respondents Ean India Cigarette M/g Co Ltd \ 
Anando Mohun Bosa^ 24 CWN 401 The auction purchasers are 
necessary parties Kfiaira \ Sdemru^ Ind Cas 9So TTie death 
of a creditor respondent man appeal from an order disallowing 
the objections of an insolvent to the sale of his properties by the 
Official Receiver and confirming the sale effected b> the latter and 
the nonjoinder of his representatives in ime does not cause the 
abatement of the appeal inasmuch as the real person interested in 
the appeal is the Official Receiver ThaXur Sing v Ganga Singh 9 
L.L.j 2>7 103 I C 623 (1927) AIR (L) 424 Though it is not 
necessaiy for a pcntioning creditor to implead all the creditors >et 
if a creditor IS impleaded his legal representatives must be brought 
on the record in an appeal in ca«c of his death otherwase the appeal 
would abate Ltmnd Chand Pamw Rand \ Maiiln Mohammad ' 
khan 34 P L.R 827 143 1 C 474 1933 AIR (L) 642 An 
H an insolvent igainst an order refiisin_ his application for * 
charge on the objection of a creditor abates whollv if the 

47 
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of one of the creditois respondents be not substituted within time 
ilthough the deceased creditor may nor himself ha\e raised an^ 
objection to the discharge Such an appeal howe\er does not 
abate by reason of the absence of the heirs of one of the creditors 
if there be a receuer in msohenc> appointed in the case and hf 
be on the record representing all the parties concerned Jrttmdrn J'-titli 
Saha\ fCflti/iur Oil Mili Ltd 39 CWN 1292 1935 AIR (0644 

Creditors ser\ed with i notice under Rule 9 of the rules framed 
under sec 79 of the Act to appear at the hearing of the insolvents 
application for discharge do not become parties to the proceeding 
in the same sense as Plaintiffs and Defendants are parties in a end 
suit When one such creditor dies during the pendency of an appeal 
brought by the insolvent from an order refusing discharge and hn 
heirs are not substituted the competenev of the appeal must be 
judged b> whether the heirs are likely to be afTec ed adverseh 
bv their non substitution Heirs whose names ha c already been 
entered in the schedule of c»''*ditors rheir p edecessor in interest 
having proved hts debt and entne jtl c hand heirs of a creditor 
who had failed even to prove his debt are not !ikel> to be adverse!) 
affected by non substitution Kazi Abdul Satuir \ Dtnalpur Tradm" 
and Bankmiz Co It I 42CWN 1153 69 C L } 229 

Sub sec (4) » Limitation for appeal 

This sub section should be read with sec 78 infra Act HI of 
such secs 5 and 12 of the 
be applicable to applications 
Under Act III of 1907 no 

appeal or application could be filed after the perio4 prescribed even 
u there was sufficient cause and the time requisite for obtaining 
copies of the orders or decrees appealed against was not excluded 
On account of the conflict of decisions in the several High Courts 
as to the applicability of secs 5 and 12 of the Limitation Act to 
the Provincial Insolvency Act it has been specially enacted b) sec 
78 infra that these sections should apply to insolvency proceedings 
In Dropadi \ Hiralal 34 All 496 FB and Ram Kissen v Umrao 
Bibi 18 PWR 1916 33 Ind Cas 730 it v\as held that secs :> 

and 12 of the Limitation Act would apply to insolvency matter 
but in Siiarimiafi v Bbujan/ia 39 Mad 593 Jugal Kishore v Gur 
Naram j 3 All 738 and fCoppanfii \ Araveii 41 Mad 169 it was 
held that the general provisions of the Limitation Act should 
not be introduced into the construction of see 46 (4) [now 75 (4)1 
In computing the period of limitation for appeals under this Act 
principles of secs 5 9 and 10 of the General Clauses Act X of 

1897 should be applied ic the date on vv hich the order appealed 
against IS passed and the last day if d « non should be excluded 

C/iaiadi Ramflsttami v Venfcotesuara 42 Mad 13 35 ML] 

531 48 Ind Cas 92 When an appeal is dismissed as filed out 
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of time a memorandum of cross objection filed by a respondent 
under or XLI, r 22 cannot be heard, A/tigiJp/ja Chettiar v ChocWm 
gam, sufjra Omission to file a copy of the order appealed from 
before the expiry of the period of limitation will not necessarily 
bnnR an appeal which is itself filed withm time, outside limitation 
It IS "sufficient if the formal order is filed before the hearing of the 
appeal, Sant Lnl \ Raf Nnram 119 I C 4 



PART VIL 

Miscellaneous 


76. The costs of any proceeding under this Act, inclu- 
ding the costs of mamtaming a debtor 
in the civil prison, shall, subject to any 
rules made under this Act, be in the discretion of the 
Court in which the proceeding is had 
Review . 

This is section 49 of Act lit of 1907 and corresponds to section 
90 (2) of the Presidency Towns Insolvency Act and is based upon 
sec. 109 (1) of the Bankruptcy Act, 1914 as amended by the Bank- 
niDtcy (Amendment) Act, 1926 "We propose to allow the Court 
a full discretion in the matter of awarding costs subject only to 
Rules made in this behalf”— Select Committee Report to Act III of 
1907 Under Rules 31, 35, 22 and 27 of the Calcutta, Allahabad, 
Madras and Bombay High Courts Provincial Insolvency Rules 
respectively, "all proceedings under the Act down to and including 
the making of an order of adjudication shall be at the costs of the 

E arcy prosecuting the same, but when an order of adjudication has 
een made, the costs of the petitioning creditor shall be payable 
out of the estate.” All proceedings down to and including the 
making of a receiving order arc at the cost of the petitioner, but 
when the receiving order is made on a creditor’s petition the peti- 
tioning creditor’s cost (including the costs of the bankruptcy notice, 
if any, sued out by him) shall be taxed and payable out of the 
estate (tide Rule 187, B- Act.) Under Bankruptcy Rule 150 and 
under Rules 56 of Bombay and 70 of Calcutta framed under the 
Presidency Towns Insolvency Act, III of 1909, a petitioning creditor 
who is resident abroad, or whose estate is vested in a trustee under 
any law relating to bankruptcy or against whom a petition is pending 
under the Act, or who has made default in payment of anv costs 
ordered by any Court to be paid by him to the debtor, may bs 
ordered to give security foi costs to the debtor 

Costs of publication. 

* ■ ’ ' ’ ' • annull'?‘^ 

■ t can only 

j Where 

costs are not deposited the only remedy for the Court is to recover 
the costs from the insolvent’s property, if the property is sufficient 
for the purpose, or to remit the costs if the property is insufficient, 
ffqrkufjnrc V. Mnsum Ah Khan, 6 O WN 1093 1930 A.I.R. (O ) 
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Auard of costs against Receiver. 

In the matter of awarding costs the ordinary rule should be 
observed that costs should follow the event, G/uinsyam v. Maroba, 
18 Bom 474 The discretion given to the Courts in the matter of 
aw arding costs is one which should be exercised with reference to 
general principles Where there has been no misconduct, omission 
or neglect which would induce the Court to refuse costs on the 
part of the one who comes into Court for enforcing a legal claim, 
the Court has no discretion but must grant him costs, Kupfjiisu ami 
V Zammdar, 27 Mad 341 If the Official Assignee brings an unsuc- 
cesful motion, however careful he may have been, the order that 
the Court would make generally would be that he is to pay the 
respondent’s costs, and he will have the right of indemnity given 
him by the previous order of the Court , or he may obtain an 
indemnity from the crediior ot other persoii in whose interest the 
motion is brought before he starts proceedings The order for costs 
should not be directed to be limited to the assets in the hands of 
the Official Assignee when the respondent is not in any way m 
default for which he may be partially mulcted m costs, Re Suresfi 
Chandra Gooyce, 23 C W N 431 

Where during the pendency of a suit the plaintiff becomes an 
insolvent and the Official Assignee continues the action knowing 
that It IS wholly unsustainable, or where in the conduct of the 
action he is guilty of any conduct, which a prudent man would not 
be a party to, it would be open to the Court to direct the Official 
Assignee to pay the costs of the action personally But where there 
IS a bona fide dispute and the facts are such that it would not be 
easy to decide, whether the bankrupt has a good case or nor, the 
C”" * ' made to pay the costs personally 

c ■ Rahiman v Shau Wallace & Co , 92 

1 * Assignee or a Receiver brings or 

defends a suit he IS as between himself and the other parties to the 
suit like an ordinary litigant When a decree provided “that the 
appellant (the Official Receiver) do pa> respondent’s costs” the 
question arose whether the Official Receiver w as personally liable 
It was held that there being no indication to the contrary the Offi- 
cial Receiver was personally liable and that his remedy was to 
* ■ ' ’ solvent’s estate, Balaknshna Menon 

114 I C 825 1929AIR (M) 105 

ic Receiver’s appeal directing him to 
pay the costs of the respondent without stating that the costs 
should be paid out of the insolvent’s estate, the costs were execut- 
able personally against the Receiver, though he had cea<ed to hold 
the office at the time of execution If he v\ anted to safeguard his 
personal interest he should have obtained an immunitv from 
creditor or other persons tn whose interest he v\ ns Iitimr 
v\ as. however, open to the Receiver or his successors in 
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apply CO the Insolvency Court for an order that he may be rcim 
bursed out of the insolvents estate Lflcfimnn Dos \ Laksfmu Ncuam 
1932 A L J 226 1932 A I R (All ) 26S 

77. All Courts having jurisdiction in insolvency and 
Count to beauxiiwrv the officers of such Courts, respectiv ely, 
to each other shall severally act in aid of and be au\i 

hary to each other m all matters of insolvency, and an 
order of a Court seeLing aid with a request to another of 
the said Courts shall be deemed sufficient to enable the 
latter Court to exercise, in regard to the matters directed 
by the order, such jurisdiction as either of such CTourts 
could exercise m regard to similar matters within their 
respective jurisdictions 

Review 

This IS section 50 of Act 111 of 1907 and is based upon sec 122 
of the Bankruptcy Act I9M as amended by the Bankruptcy 
(Amendmenr) Ac 1926 and section 126 of the Presidency Towns 
insolvency Act III of 1909 Under thn section all Courts having 
insolvency jurisdiction under the Act have been empowered to cn 
force the orders of ocher Courts which have like jurisdiction ■“ 
Sweemenr of ObjMs and Reasons lo Act III of 1007 This «eenon 
should be read with section "*6 supra 

Insolvency Courts to act m aid of each other 

Every British Court having insolvency jurisdiction is bound to 
act in aid of and be auxiliary to each other in insolvency matters 
In Re Nooroyi Talai 33 Bom 462 Rc Manekyi lO Bom L R ^ 
Only Courts with bankruptcy junsdicnon can act as auxiliary to 
each other CalLnder Sykes v Colonial Secretary (1891) A C 460 A 
Court which has no jurisdiction cannot act as auxiliary to a Court 
which has jurisdiction In other words to make the provasions 
of:^c 50 (now sec 77) applicable the Court in which the procee 
dings have been initiated as well as the Court which is invited to 
assist u must both have junsdiction m insolvency matters Lol/i 
Sahtitv Abdul Gam 15CWN 253 In Hahfeit v Dutcher 216 US 
162 ^ the Supreme Court of the United States affirms the same pnn 
diple which IS now well recognised both in England and in Ind a 
It bas been ruled that where a Corporation or an individual has 
been adjudicated a bankrupt in a District Court a District Court 
lb dijiother district has power to compel the delivery of property 
within Its jurisdiction belonging to the bankrupt to the trustee in 
bSnktuptcy because the Courts are bound to act in aid of the 
proc^dings In the original Court It follows therefore that when 
the original Court of bankruptcy can act summarily another Court 
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of bankruptcy, sitting in another district can do so in aid of the 
Court of original jurisdiction. See In re Effcuns, 216US 125, In 
re Wood, 210 U S 264 “This provision is in wide terms and un- 
der it the assignee of an msoKent’s estate in India would have 
facilities for collecting assests m any place m the British dominions 
sufficient for all practical purposes ” — Report of the Select Committee 
to Act III of 1%9, dated 5th February 1909 

In Re Issac Shnrager, 33 Cal 1062, some of the partners of a firm 
filed their petition in insolvency in Calcutta and others had been 
adjudicated bankrupts in England In the insolvency proceedings 
in Calcutta an order was made 
aid of and be auxiliary to the 
In Re Jiiandas fhaiiar, 40 Cal 

an adjudication order under Act \\\ of \909 the property of the 
insolvent had been sold and sale proceeds were brought into the 
Delhi Court under sec 50 of Act III of 190? (now sec. 77 of Act 
V of 1920) the latter Court will have to aid the Presidency Court 
as the assests of the insolvent in any part of British India vest in 
the Official Assignee under Act III ol 1909 In a suit for dissolu- 
tion of partnership and for a partnership accounts in the Calcutta 
High Court B was appointed Receiver of the partnership assests 
by the «aid Court Subsequently X brought a suit m the Court of 
the Subordinate Judge at Dhanbad in Behar, against the partner 
to enforce a mortgage executed by one of them in respect of certain 
partnership assests, and with the permission of the Calcutta High 
Court made the Receiver also a defendant in the suit The plain- 
tiff m the latter suit procured the appointment of the aforesaid B 
n . i-.i , - j .. ernes by the Subordinate Judge 

were not reconcilable with the 
' High Court It was held, setting 

aside the order of the Subordinate Judge, that where concurrent 
proceedings for similar relief are taken in two different and inde- 
pendent Courts no order should be passed which may lead to 
friction or conflict of jurisdiction, SnJfiar Cfioudfiirry v Magneeram 
Banger, 3 Pat 357 78 Ind Cas 620 

78. U) The provisions of sections 5 and 12 of the 
Indian Limitation Act, 1908, shall apply 
to appeals and applications under this 
Act, and for the purpose of the said section 12 a decision 
under section 4 shall be deemed to be a decree 

( 2 » Where an order of adjudication has been annulled 
under this Act, in computing the period of limitation 
prescribed for any suit or application for the execution 
of a decree (other than a suit or application m '' 
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of which the leave of the Court was obtair^ed under sub' 
section U) of section 28 ) which mtj'ht have been brought 
or made but for the making of an order of adjudication 
to the date of the order of annulment shall be excluded 

Prov'ided that nothing in this section shall apply to a 
suit or application m respect of .a debt provable bur not 
proved under this Act 

Revie»v. 

This section is new, and its introduction is explained in the 
Select Committee Report, dated, 24 th September iqiq thus “We 
have adopted the suggestion that where a creditor's fight to sue 
IS barred by the provision of the Act the period between the making 
of an order of adjudication and the annulment of such an order 
shall be excluded from the period of limitation applicable to the 
suit These provisions however will not apply to suits m respect 
of debts which are provable but not proved under the Act ” 
Sub'Sec. (1) ; Application of sections 5 and 12 of the 
Limitation Act to appeals and applications under 
this Act. 

In Act III of 1907 tliere was no provision a> to whether the Act 
would be governed by the general provisions of the Limitation Act 
and therefore there arose a conflict of decisions in the different 
High Courts as to whether in the ibsencc of a special pros ision m 
the Act in that behalf the general provisions of the Limitation Act 
as stated in sections 5 and 12 would govern these cases 

In Madras it was held that an appeal under section 46 (^) (now 
sec 75 (4)} beyond the period fixed therein was barred b) limitation 
as the time requisite for taking copies of the order appealed against 
could not be deducted under the Act or under section 12 (2) or 29 
ot the Limitation Act, 1908, Siiammiufiv Bhnyania, 39 Mad 593 
The Provincial Insolvency Act is not a self contained enactment 
nevertheless the general provisions of the Limitation Act should not 
be introduced into the construction of section 46 (4) (now sec 75 
(4)1 Recourse should not be had to the general provisions of the 
Limitation Act in dealing with the admission of petition and appeals 
presented after the time prescribed under the Provincial Insolvency 
Act, Lingayya v Chinna Narayana, 41 Mad 169 (FB) 33 MLJ 
566 44 I C 805 In computing the period of limitation for appeals 
under the Act the principles of sections 5. 9 and 10 of the General 
Clauses Act (X of 1897) were held to be applicable, i c , the date 
on which the act appealed against was done and the last day 1 * 
dies non were excluded, Ramasuami PiUai v. Venkateswara Aiyar, 
42 Mad 13 48 1 C 952 
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On the other hand it was held m Allahabad an I m the Punjab 
that Act III of 1907 was a special law within the meaning of section 
29 of the Limitation Act But inasmuch as it was not a complete 
Code in Itself there was nothing to present the application thereto 
of the general provisions of the Indian Limitation Act Dropodi \ 
Himlal 34 AH 496 (FB) overruling Jugal K.is/iorc v Our Naram 
33 All 738 8 ALJ 833 Thakur Prasad v Pinno Lall 35 All 
410 UAL] 603 20 1 C 673 \Var>um v Wadhaia 8 PWR 
1918 46 I C aSS Section 5 of the Indian Limitation Act applies 
to cases under the Provnncial Insolvency Act Rtim Risscn v Vmrao 
Bibi 80 PWR 1916 33 I C 730 

To sec at rest the above conflict of decisions new section 78 was 
enacted by which sections 5 and 12 of the Indian Limitation Act 
have been made expressly applicable to appeals and applications 
under the Provincial Insolvency Act The effect of the new enact 
ment hes been to extend the penod of limitation for filing appeals 
and applications on sufficient cause being shown and deduct from 
computation the period taken m obtaining copies of the decree or 
order appealed against Where an appeal is filed without obtaining 
leav e to appeal but subsequently leave is obtained after the period 
of limitation limitation may be reckoned upto the date on yvhich 
memorandum of appeal is presented or in any case the delay m 
filing the appeal can be excused under sec 78 Ramasow my \ 
Pouer 151 I C 625 1934 AIR (R ) 107 

Sections 5 and 12 of the Limitation Act do not 
apply to creditor s petition for adjudication 

Under the English law of Bankruptcy and the Indian law of 
Insolv ency as m force in the Presidency Towns the Court has no 
power to cMcnd the penod within which a creditors petition for 
insolvency of a debtor may be presented The law under the 
Provincial Insolvency Act 1907 repealed by the present Act was 
the same It is said that section 78 of the present Act w htch is new 
makes a definite departure from the law m force elsewhere and 
empowers the Court to enlarge the time A somewhat similar 
point was nued m AtyafyarajH \ Venlcawkrishnaya 1923 M \’C N 
195 (1923) A I R (M) 462 and was disallowed As said m that 
cjcc by Spencer j the object with which secnon 78 was introduced 
appears to have been for the purpose of removing the doubts and 
difficulties that had been experienced m admitting appeals axain't 
orders of the Insolvency Courts and that it was not intended to 

affect the period within which a creditor may present a petition of 

insolvency against his debtor It has however been su».c teJ 
that section 78 goes much further than what the Ley.i lature may 
have intended to do The Act refers to the proteeJin^ m' » 
by a creditor or by a debtor for the purpose of ^ettm an 
adjudication pas^ against him as a petition and not a« 
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cation and if It u as intended to apply section 5 of the Limitation 
Act to such petitions there was nothing, easier for the Legislature 
than to state m clear and unambiguous terms that the terms of 
section 5 of the Limitation Act shall apply not only to appeals and 
application under the Act but also to petitions Therefore dela^ 
in presenting petitions by creditors beyond three month uill not 
be excused in any case Bultnxal Vartomil v Samarkhan (1928) 
AIR (S)177 

Certain creditors of a debtor filed a petition under the Pronncial 
Insolvency Act to have the debtor adjudicated and insolvent on 
the ground that he had executed a mortgage in favour of some 
creditor alleging that the mortgage constituted a fraudulent prefe 
rence under section 54 of the Act but as the date mentioned m 
the mortgage deed was beyond three months from the date of the 
petition the petitioners applied to have the delay excused under 
section 5 of the Limitation Acr read wirh section 78 of the Provin 
cial Insolvency Act It was held that the Legislature has m the 
Provincial Insolvency Act used the expressions petitions and 
applications for different purposes and with different legal signi 
fications and that the power to excuse the delay in respect of 
applications given under section 78 of the Act by reference to 
section 5 of the Limitation Act is not applicable to excuse the 
delay in filing a creditors insolvency petition Ganglce Prmlet & 
Co \ O L K K N Finn Colombo 62 ML) 152 35 L\V 544 
1932 AIR (M ) 352 An insolvency petition by a creditor or 
debtor IS not an applicmon A reference to section 5 of the 
Limitation Act leaves no doubt upon the question its language 
shows that the applications intended are applications of the desenp 
non in schedule I Div 3 Lim ration Act which may arise in the 
course of or out of proceedings in insolvency It is not competent 
to a Court under the Insolvency Act or the incorporated provisions 
of the Civil Procedure Code and the Limitation Act to allow an 
insolvency petition to be amended by the addition of a creditor 
who was not a party from the beginning when three months have 
expired since the act of insolvency Vuif/uanatha Aiyar v Vaithanatha 

Aiyar 61MLJ 544 1932 MIVN 164 1932 A I R (M)n2 


Section 78 of Act V of 1920 did not create for the first time 
or take awav any substantial right but that it merely regulated the 

under the Wovan 
have been instituted 
R M M Rfimtin 

80 IC 376 (1924) 

reditor presented a 

petition for adjudicating his debtor an insolvent under sec 6 (4) 
of Act III of 1907 The petition having been presented m a wrong 
Court was returned and re presented to the District Court vvhich 
was the proper Court on 1st October 1919 The act of insolvency 
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on which the petition was based was an alleged fraudulent transfer 
by the debtor of his property on 31st March 1919 and the insolvency 
petition was presented to the District Court more than three 
months after that date On 2lst February 1921 the District Court 
purporting to act under sec 78 of Act V of 1920 excused the delay 
m the presentation of the petition and ordered an enquiry into 
the merits It was held by the High Court that the petition had 
become barred while Act ill of 1%7 i\as in force, and that the 
District Court had no pou er under sec 78 of Act V of 1920, to 
excuse the delay so as to revive a barred right Spencer, J , in 
delivering the judgment held that sec 6 (4) of Act III of 1907 makes 
the occurence of an act of insolvency within three months of the 
date of the presentation of a creditor’s petition a condition precedent 
to the lawful presentation and this provision is quite independent 
of the statute of limitation, Aiyaparaju v Venfcata Knshnayya 44 
ML] 303 1923 MWN 195 72 Ind Cas 488 

Section 6 clause (g) of the Provincial Insolvency Act lays down 
that the debtor must give notice that he has suspended payment 
Mere service of nonce by the Insolvency Court informing the 
creditor of the date on which the insolvency petition is to be heard 
cannot amount to giving notice by the debtor to his creditor that 
he has suspended payment within the meaning of section 6 cl (g) 
of the Pro. Ins Act to enable him to file a petition as a petitioning 
creditor w jthm the pun lew of section 9 cl (c) of the Act A petition 
by a petitioning creditor is not maintainable when the act of 
insolvency complained of is committed beyond three months of 
the date of presentation In disposing of the contention of the 
CoNcrnmcnt pleader m Muradon ^rder\ The Secretary of State for 
Inclia in Council, 69 C L J 84 1939 A I R IC) 313 the Court was 

pleased to hold ‘ The learned senior Go\crnment Pleader contends 
that the clause (\i:Sec 9 (c)) lays down the period of limitation 
within which a petition for in<oKenc> should be filed and he argues 
that if this IS «o, the pro\ isions of section 5 would be attracted b> 

\ irtuc of the pros isions of section 78 of the Pro\mcul InsoKenc> 
Act As I read section 9, I do not think it lavs down the period 
of limitation within which a creditor should bring his petition for 
adjudication It mcrelv la>sdown the conditions precedent w hich 
must cM't before a creditor may pennon for the adjudicanon of a 
debtor , one of the^e conditions is that the act of msohenev must 
ha\e occurred withm three months of the presenranon of the 
petition If the Legislature intended to lav down a period of 
limitation it could ha%e done so in express terms bv *a>>ng that 
tlic petition could be presented sMthm a certain time ’ 

Application of other sections of the Limitation Act to 
appeals and appHcauons under this Act. 

Sin<.e the Indian Limitation (Amendment) Acr, of 1922 
parsed the question as to whether the rro\a<ions of ’ 
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sections enumerated in section 29 of the Limitation Act nameh 
sections 4 9 — 18 and 22 in -iddition to sections 5 and 12 aboic 
referred to u ill be applicable to appeals and applications under the 
Insolvencv Act depends upon \ahether the Provincial Insolvency 
Act IS a special law or not and whether it expressly excludes such 
application The Provincial Insolvency Act has been held to be a 
special Act in all High Courts Dropadt \ f-Jira Lul 34 All 496 
Thakur Prasad v Panno Lai 35 All 410 Un^ayya v Ch niui 
Narayana 41 Mad 169 (FQ) Wurjan v Wadhua 8 P\VR 1918 
46 I C 588 Its provisions do not exclude the applicabiliry of the 
general provisions of the Limitation Act as by section 3 of the 
Indian Limitation (Amendment) Act X of 1922 the provisions 
contained in sections 4 9 — 18 and 22 have been declared to apply 
only in so far as and to the extent to which they are not expressly 
In Ma Than May x Bailiff of 
Rang 150 134 1C 223 1931 
that by reason of there being 
no provision expressly excluding the applicability of section 4 to 
applications under sec 68 and by reason of the express terms of 
sec 29 (2) (a) (Introduced by Act X of 1922] section 4 of the 
Limitation Act does apply to an application under section 68 of the 
Provincial Insolvency Act 

Application of bee 78(2) 

Section 78 (2) applies only to a suit or application for the 
execution of a decree (other them a suit or application m respect 
of which the leave of the Court was obtained under sub-sec (2) of 
sec 28 which mifcht have been brought or made but for the makmg 
of an order of adjudication) Sec 78 (2) is not intended to extend 
the period of limitation for a suit or application brought by the 
^ ^ for the berefit of creditors 

inst him by the order of 
Bhikamchoncl Pretneha d 
1936 AIR (N) 117 The 
lal Insolvency Act is not 
d by the Limitation Act 
but extends to other statutes including the CP Code The 
languge of S 78 (2) is quite general clear and definite and corapre 
hensive enough to affect and control the computation of the 
period of time limited whether by S 48 C P Code the Limitation 
Act or any other statute The period of 12 years fixed by S 48 
C P Code is a period of limitation within Sec 78 (2) of the 
Act and therefote m computing the period of 12 years limited 
by Sec 48 C P Code time dunng which the insolvency of the 
judgment debtor was pending must be excluded Kobanii 
simdnrnm Pdlni v Vn th 1 nga Vanuur 48 LW 881 1938 MwN 

1255 
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Sub-section (2) ; Suspension of limitation during pendency 
ofinsol\enc> proceedings 

It IS now the settled law that a debt does not become barred 
by lapse of time, if it was not barred at the commencement of 
the bankruptcy The bar of time ceases to run (or to further run) 
after adiudication, as the effect of the bankruptcy is to vest the 
property of the bankrupt m the trustee for the benefit of the 
creditors, and all personal remedies against the bankrupt are also 
tbereaftet stayed, Barcmoshi Koer \ Bfutbadei Chatteriee, 34 CLJ 
167 In Siiasubramania PiUat v Theetheappa Ptllac 45 ML] 166 
1923 M W N 895 it was observed Expane Ross, 2 G1 &. 
lameson’s Bankruptcy cases 46 & 330, clearly held that m bank- 
ruptcy a debt did not become barred by lapse of time if it was 
not barred at the commencement of the bankruptcy The same 
view IS taken in Expauc Lancaster Banking Corporation, In Re 
Westby, (1878) 10 Ch D 776 A very clear statement of the 
principle is contained in the following passage in the judgment of 
Bacon, CJ in that case When a bankruptcy ensues there is an 
end to the operation of that statute with reference to debtor and 
creditor The debtor’s rights are established and the creditor's 
rights are established m the bankruptcy and the Statute of Ltmtta 
non has no application at all to such a case or to the principles 
by which It is governed’ The authority of these decisions has 
not been in the slightest degree shaken by Benson, /n Re Bouer, 
(1914) 2 Ch 68 On the contrary the judgment m it while holding 
that the pendency of the bankruptcy proceedings did not save a 
claim made in tnc course of an administration suit from being 
barred by the Statute of Limitation carefully distinguished Expane 
Ross and other cases similar to it as being cases where the proof 
was m the bankruptcy itself 

Where the permission to sue the insolvent and execute the 
decree against his estate is granted to a creditor ot the insolvent 
under sec 28 (2) subject to the condition ihat the proceeds were 
to be deposited with the Receiver was not only not acted upon 
by reason of the creditor having proved his debt in insolvency and 
he, having been entered m the schedule and received the dividends, 
but on which U was impossible to act it was held that such 
permission was ineffectual to exclude the unfetrered operation of 
«cction 78 and that the period between the adjudication and the 
annulment should be deducted from the period allowed for hmi 
ration Mulchandv Rajdhar SSIC 544 (1925) AIR (All ) 735 
The benefit of the section can onl> be mvoked by a party who 
w anw to proceed against an insolvent after the adjudication has 
been annulled It does not «a^ anything about the proce^mgs 
during the pendenc> of the Insolvency proceedings so long as ’ 
msolvencv proceedings arc pending the period of ’ 

'Impended proiaded that the claim wax nor furred on the da^ 
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the adjudicntion nnd if the order of adjudication is ^nnulled the 
right to proceed against the insolvent would revue and the penod 
during which the insolvency proceedings vv ere pending would he 
excluded if the person wishes to proceed against the insolvent or 
his property Machenyceri Ahmed v Cobindat»‘nbhii 51 Mad 862 
oSMLJ 661 114 I C 227 StdhraJ Bhojraj v A/h Hajt 47 Bom 
244 25 Bom L R 509 57 I C 575 The period of limitation u 

suspended so long as the insolvency proceedings are pending 
provided the claim is nor barred at the date of adjudicanon and 
if an order of adjudication is annulled the right to proceed against 
the insolvent revues and the period during which the insolvency 
proceedings are pending will be excluded f the person wishes to 
proceed against the insolvent or his property Section 78 (2) has 
been enacted to save an application which would ordmanly he 
barred if the period of insolvency is not excluded from the bar 
of limitation Nak Ched Shah v Kashmiri Bank Ltd 134 I C 878 
1932 AIR (0)69 Limitation for proving debts ceases to run 
during insolvency proceedings Where therefore a creditor sues 
after ordinary penod of limitation is over but before annulment of 
adjudication order the proper course is nor to dismiss the suit 
but to permit him to withdraw suit with liberty to sue again after 
annulment of adjudication Bandeally Jaffer v Peer Mohomed I46 
IC 124 1933 AIR (R) 75 

The wording of the section makes it clear that it applies to 
cases where creditors of an insolvent propose to institute suits ot 
file applications for the execution of the decree against insolv'ents 
The reason is clear in the case of creditors of an insolvent who 
were prohibited by sec 28 (2) from proceeding with their remedies 
during the insolvency of the debtor it is only just and proper that 
the period during which their hands were so to spenk tied should 
be excluded when after the annulment of the adjudication they 
are left free to take proceedings against the debtor But the case 
IS quite different when the creditor is the insolvent himself The 
insolvency of such creditor does not prev ent the usual proceedings 
being taken to realise the debt due to the creditor (insolvent) 
Before adjudication the creditor could take necessary proceedings 
Interim Receiver may be appointed under sec 20 who could take 
the necessary proceedings after adjudication the rights of the 
creditor (insolvent) become vested m the Court or in the Receiver 
appointed by the Court Under sec 59 the Receiver is bound 
with all convenient speed to realise the property of the insolvent 
In these circumstances there seems to be no real obstacle to the 
realisation of debts due to the insolvent and there being no sort 
of prohibition in taking proceedings to realise such debts there is 
no reason for excluding any period on this ground Rama PiUai v 
Kasamuthu Nadar 1929 MWN 369 121 IC 485 1929 AIR 

(M ) 715 Section 78 has no appliC'iPon to a ci^e in which the 
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decree holder nnd not the judj,ment debtor is the insolvent 
Chettiar \ Pcriofamhi Te\ax 193] M \X N 1014 1931 
AIR (M ) 784 

Under section 28 (2) of the ProMncnllnsokency Act t decree 
holder is debarred from instituting tny legal proceeding against the 
judgment debtor except with the leave of the Court Therefore 
limitation does not begin to run until leave is granted by the Court 
for instituting legal proceedings against the judgment debtor when 
the disability ceases to exist Hit \<i>n><jn v Brtj l^andan Sing/i 
10 Pat 422 1931 AIR (Pat) 357 No doubt the period from 

the date of the adjudication to the d ite of annulment cannot be 
excluded under section 78 m case of an execution of a decree 
unless the debt to w hich the decree reltted was proved in insol 
vency Where however the application for execution is directed 
against the person ot the judgment debtor and not against his 
property movable or immovable the decree holder will if he 
applies promptly after the cessation of the protection order be 
entitled to the exclusion of the peno I during vvhich the protection 
order was in force Sicn Ram v Kisfuin Lai 1931 AL] 39 126 

IC 16 1930 AIR (All 1580 

Period to be excluded from computation on annulment 

The statute of limitation for the maintenance of an action at law 
once It has commenced to run will continue to run inspire of the, 
presentation of the petition in insolvency If the order of adjudi 
cation IS made the operation of the statute of limitation is suspen 
ded till the date of annulment and if the adjudication is annuIW 
the period between the date of adjudication and that of annul 
men: is excluded and the statute begins to run immediately on 
annulment If no order of adjudication is made the in«olvency 
does not save the claim from being barred by limitation So a 
prudent creditor in order to keep his debt alive vv ill l>e obliged to 
file a suit to sav e It from the bar of limitation inspire of insolvency 
Thus a plaintiff who sues after annulment of insolvency on a pro- 
mis«orv note executed before the petition in insolvency is filed is 
entitled to deduct lOr limitation onf) the period from the order of adjiidi 
cation to the order of annulment and not from the date of the presenta 
tion of the petition Nagonif Samhav>a \ Nacorur Pedda Sufcbarja 
ILR (193S)M 439 4eLW 559 19372 MLJ 703 1937 M W N 
929 I93SAIR (M ) 19 A person is not entitled to rcl> on 
<ec 28 (7) and to exclude the vvholc of the penod between the 
presentation of the petition and annulment of the adjudication 
on the legal ficnon that » c t , , 

of the pe^cntation of the p 
1936 M \V N 49 43L W 

Retrospective effect of section 78 (2) 

Everv statute which take* awa> orimpair* \e<red nehrs 


/ 
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under the existing hw or creates n new obligation or nttnches a new 
disability m respect of transactions already passed must be presumed 
to be intended not to have a retrospective effect The pros isions 
of the new Act ha\eno retrospective effect Consequently where 
n debtor files his insolvency petition under the old Act (III of 1907) 
and secures an order of adjudication in his favour the order confers 
certain rights upon him which cannot be divested by the new Act 
The old Act applies to such a case and the creditors cannot obtain 
the annulment of the order of adjudication under the new Act nor 
can they claim exemption under section 78 (2) CiiTmukh Dis 
Rfln" \lmal \ Hiissomul T/ianimal 1932 AIR (S ) 71 

Extension of limitation by acknowledgment 

An application for execution of a decree was not time barred 
though made more than 3 years after a previous application where 
it appeared that the judgment debtor had in the meanw hile filed a 
petition of insolvency which contained a sufficient acknowledgment 
of the judgment debt which acknowledgment kept the debt alive 
under sec 19 of the Limitation Act Kamfiaf Smg v "Nandolcd 
Maru an 16CWN 346 following Maniram v Sett Rubcfiand 33 Cal 
1047 10 C W N 874 An entry of a debt in the schedule and the 
signing of It by the insolvent amounts to a valid acknovvledg 
ment within the provisions of section 19 of the Limitation Act A 
K R M M C T C/ietcyar Firm v S E Mimnee 6 Rang 433 117 
I C 570 1928 A I R (Rang ) 326 Tong Hoc v Eng Ho Seng 1928 
AIR (R ) 327 Where an insolvent has written down a debt m 
schedule as owing that debt to a named person and has signed the 
schedule that is a sufficient acknowledgment under section 19 of 
the Indian Limitation Act to extend the period of limitation Chobey 
S/ingopaf Cfiiranjilal v Dfianalal Ghasiram 35 Bom 393 Under sec 
19 Limitation Act the acknowledgment must be m writing and 
signed by the debtor A deposition of the debtor which does not 
bear his swnature though signed by the clerk and the Judge does 
not sav e it from being barred U P Yin v V Ba Cfiic 12 R 610 

Suspension of limitation pre supposes — 

(1) Adjudication A person le a creditor is not entitled to 
claim exclusion of the period spent by him m an Insolvency Court 
under section 28 (2) or 78 (2) unless there is a legal order of adjudi 
cation passed in the insolvency proceedings There can be no such 
order if the application of the creditor is dismissed under section 
25 (1) of the Provincial Insolvency Act The aid of sec 14 of the 
Limitation Act cannot be invoked by the plaintiff in order to bring 
his claim within time when the previous proceedings have failed 
not for want of jurisdiction or other cause of the nature but on 
account of the plaintiff s negligence in not effecting service of notice 
on the defendant ac ording to law An order of adjudication i5 
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a pre-requistte for the apphcibility of cither of the said sections, 
Baiiram \ Sufwdaia, 121 I C 55 

(2) Annulment of adjudication As has been obser\cd in 
ICaTncTcddi Tirruippa n Dtitui Hurpjl 56 M L j 4^S 115 I C 815 

Q929) AIR (M ) 157, adjudication is annulled under section 43 as a 
punishment because the debtor has not prosecuted his application for 
discharge Sec 43 (2) clearly implies that the debtor s protection has 
been taken nu ay, that he is again put in the swnis tjiio <infc the in- 
solvency proceedings and he is again at the mercy of creditors The 
words ‘ annulled under the Act” in sec 78 (2) are not limited to 
annulment under the chapter “Annulment of adjudication" beginning 
from sec 35, they include the case where the order of adjudication 
IS discharged or ' set aside" by the Court of appeal and the period 
between the adjudication and the final dismissal of application 
should be omitted in computing the period of Iimitotion, Amar 
Singh V Imperial Bank of India, /iillundur, 14 L 426 34 P L R 812 
146 1 C 686 (1933) AIR (L ) 768, followed in Chant Chandra 
Muhurav Ramesh Chandra Sil, I L R (1937) IC 628 171 IC 280 
1937 AIR (C) 158 

(3) Proof of debt : The proof of debt referred to m the proviso 
to sec 78 (2) refers to proof under sec 33 A mere statement of a 
debt due on a bond under sec 13 (d) m an insolvency petition even 
though not denied by a creditor will not amount to proof under 
the Act Whether the methon of proving a debt allowed by sec 
49 Is followed Of not, there must be some proof of a debt after the 
order ' ’ ' * ■* *■ 'c 33, Meznnasao Kalcsar Bam 

V Ran R ba* been held m Sh Fazal 

Aztm^ 1937 OWN 1143 171 1C 

609 1938 AIR (0)8, dissenting from Krishna Chandra Das v 

JotindraNath Porail, 48 CL J 574 114 I C 415 1929 AIR (C) 
159, that the provisions of see 33 (I) make proof of debts obliga 
tory, after the passing of an order of adjudication, upon creditors 
who desire to have their claims considered The modes of proof 
mentioned m section 49 are of course not exhaustive, but the face 
remains that some form of proof must be supplied by a creditor 
who wishes to have his debt considered A mere admission of the 
debt by the debtor in his petition for adjudication would not 
amount to proof under the Insolvency Act and therefore would 
not sa\ e limitation under section 78 (2) of the Act The views 
expressed in Krishna Chandra Vos v Jotindra Nath Porail, supra, 
have also been dissented form m Velagaleti Veerayya v Kandebu 
NarasimhaVao, 1937-2,MLJ 883 1938 AIR (M) 142 In that case 
all that was done with regard to the suit debt was that it was included 
by the insolvent m his schedule and nothing more Relying on a 
Calcutta decision (Krishna Chandra v Joundra Nath supra) and over- 
looking the decision m 57 Mad 767, (Ijikshmi Bai v Rukmayi Rao, 
Supra) the Court held "the question still remains as to whether or 
48 



754 


THE PROVINCIAL INSOLVENCY ACT IS 78(2) 


not the debt has been prosed under the Act The debt is 
not pro\ed under the Act by its mere inclusion m the schedule of 
the insolvent and it is quite cleir that such a debt as this is at 
the most debt provable in the insoUcncy ^nd not a debt proved 
and the suit was dismissed as being birred by limitation 

Section 49 of the Act does not exclude my other mode of proof 
The debt to the decree holder IS proved in the insolvency proceed 
mgs according to the statement of the insolvent that he had ob- 
tamed a decree against the insolvent Krishna Chandra Das v }oitTiiira 
Naih Porail 48 C L J 574 IH I C 415 (1929) AIR (C ) 159 and he 
is therefore entitled to exclude the period during which the insoK enc> 
proceedings were pending notwithstanding the fact that he had not 
proved his debt and his petition for execution had been struck off 
^ Where subsequent to the adjudication of a person as insolvent a 
decree IS obtained not only against the insolvent but also against 
the Official Receiver who vvas impleaded as a party to the suit 
the debt must be taken to have been proved within the meanin? 
of the proviso to sec 78 of the Act although the formal method 
of proving the debt as provided by the Act was not adopted and 
consequently the proviso was held not to apply to such a case 
Ramalmsia A’iy XT \ Rajalu Ayyar 53 M 243 1930 MWN 408 
58Ml-j 170 In Ltikshmi Bai v RuJcmayi Rao 57 Mad 767 40 
LW 199 1934 MWN 934 67 MLJ 45 15J ) C 284 J934 

AIR (Mad ) 465 it has been held that a person who has lodged 
a proof and fulfilled all the requirements of sec 49 has proved 
his debt within the meaning of proviso to sec 78 (2) and is entitled 
to the benefit of sec 78 (2) Where a creditor has done all th^t 
was necessary to prove his debt it must be assumed in the absence 
of a decision by the Receiver refusing to admit the debt that the 
debt was proved though the Official Receiver by inadvertence 
omitted to mention the debt m the schedule So the decree holder 
is for the purpose of execution against the judgment debtor entitled 
to deduct the time between the date of the adjud cation ordet 
passed against the judgment debtor and the annulment thereof 
Ran Rom V San: Ram Gonpat Rai 142 1C 644 (1933) AIR (Ll 
101 

A judgment in insolvency declaring that the creditors debt is 
a provable debt does not declare that an alleged debt which merged 
m tViat judgmetit debt « proved bv the mauerofP C Venkmaaft 
manayya Fatulu 1931 AIR (M ) 441 In the absence of a formal 
order proving debts or at any rate of some proceedings on the 
record which by necessary implication are tantamount to such an 
order the debts cannot be said to be proved and therefore such a 
creditor of the insolvent cannot claim exemption of the period 
between the order of id/udication and the order of annulment 
WalamRamv Praiap Smgh 33 PLR 1905 1933 AIR (L) 173 
In computing the period of limitation for suits instituted against 
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a person after an order of adjudication has been annulled, section 
15 of the Limitation Act does not permit the deduction of time 
durinR which the order was m force, Runwiuflmi Pillai \ Goiinda- 
suami, 42 Mad 319 An application made by a decree holder to the 
InsoKency Court for lea\e to execute his decree acainst the defen 
dants under sec 28 (2) is not an application made to the “proper 
Court w ithin the meanmc of Article 182 of the Limitation Act and 
IS not therefore available to save limitation Chntfmmju/i RoTicli^n v 
Piiriwmparnmbuii Kimbtimu 5? Mad 803 

79. (r) The High Court may, witii the previous 
„ . . sanction, in the case of the High Court 

ower to ma e m e» gf j^,j,cature .at Fott Wiilnm m Bengal, 
of the Governor General in Council, and^ in the case of 
any other High Court, of the Local Government, make 
rules for carrying into effect the provisions of this Act 

(2) In particular and without prejudice to the generality 
of the foregoing powers, such rules may provide — 

(a) for the appointment and remuneration of recei- 
vers (other than Official Receivers), the audit 
of the accounts of all receivers, and the costs 
of such audit 

(b) for meetings of creditors, 

(c) for the procedure to be followed where the 

debtor is a firm, 

(d) for the procedure to be followed in the case 
of estates to be administered in a summary 
manner, and 

(e) for any matter which IS to be or may be pres- 

cribed 

(3) All rules made under this section shall be pub- 
lished m the Gazette of India or m the local official Gazette, 
as the case may be, and shall on such publication have 
effect as if enacted in this Act 

Review 

This IS section 51 of Act III of 1907 ‘The section empowers 
the High Courts to make rules for carrying into effect the prov isions 
of the Act These powers were subject to the same sanction as 
required m the case of rules made under the Indian High C 
Act 1865, and under the Code of Civil Procedure” " * 
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of Objects and Reasons to Act III of 1907. Where no new rules have 
been framed under the Provincial Insolvency Act, V of 1920, rules 
framed under the old Act, HI of 1907 will hold good when they 
are not inconsistent with the later Act, S R Darrafi v Fatal Ahmed, 
93 I C 903 

Amendments. 

The addition of clause (c) in sub section (2) of section 79 in Act 
V of l920 has been thus explained by the Select Committee Report, 
dated 34 th September, zQig * “We have a new clause provided 
that rules may be made regarding the procedure to be followed 
in cases where the debtor IS a firm asm section 112 (2) of the Presi 
dency Towns Insolvency Act, III of 1909 ” TTie section has 
further been amended by sec 6 of Act XXXIX of 1226 in the 
following terms, vi; , "m subsection (2) of sec 79 of the said Act, 
the words ‘and’ at the end of the clause (c) shall be omitted, and 
after clause (d) the following clause shall be added, tir , “and (e) 
for any matter u hich is to be or may be prescribed ’’ 

Adjudication of a firm 

It 18 clear from sec 79 (2) of Act V of 1920, that the Legislature 
contemplated orders of adjudication being passed against firms 
The decisions of the Calcutta High Court in Kali C^ran Saha \ 
Han Mohan Basack, 31 C LJ 206 24 CWN 461 was under the 
old Act III of 1907 , and not under Act V of 1920 There was some 
doubt under the old Act but the matter has now been put beyond 
all doubt in the Act V of 1920, Muhammad Umar v Official Receiier, 
Rawalpindi, 119 IC 735 (1929) AIR (L) 447 “At the time ot 

making an order of adjudication against the partners of a firm the 
Court need not order as to the course of administration in insol 
vency with reference to the joint estate of the firm and the separate 
estate of the partners That is a matter that must be considered 
and determined during the course of the insolvency proceedings, 
Debendra Chandra Sikdar v Purusottam Das, 55 Ind Cas 186 

It has been pointed out by Addison, J m Honda Ram v Chiman 
Lai, 100 I C 1 12, a firm is not a separate legal entity , nor is it a dis 
tmcC person It is merely a short hand form for collectively desig 
natmg all the partners m a firm and an adjudication order passed 
against the firm is an order against individual partners of the 
firm who constitute it, Official Receiver v Naraindas Lota 
Ram, 89 I C 492 An order passed in the insoh ency 
proceedings against a firm is an order passed against each 
individual partner m that firm It is not only incumbent on 
the creditors of a firm which has been adjudicated as insolvent but 
also on the creditors of each individual partner to prove their claims 
in insolvency proceedings and it would be unfair to an insolvent 
whose property has vested m the Official Receiver for the benefit 
of his creditors to be harassed again by one of such creditors merely 
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and solely because the order of adjudication was not passed m an 
application directed aRamst him but against a firm m which he was 
a partner or because for the sake of convenience the Court passes 
an order against the firm and does not pass a specific order against 
each individual partner m such firm The fact that a priv ate credi- 
tor could not prove his debt on account of the failure of the Court 
to frame rules under section 79 cannot override the provisions of 
the law which exempt an insolvent from liability of hts debts prior 
to the date of his insolvency on his obtaining a discharge In the 
absence of such rules the provisions of the Civil Procedure Code 
apply to insolvency proceedings m view of section 5, Sad/er v White- 
man, (1910) 1KB 686 Heerji hvra) v Firm of Valabram 25 
S L R 422 1932 AIR (S ) 39 

As regards the incidents that follow on the adjudication of a 
firm or of the partners thereof, vide secs 34,41 and 42 of the Indian 
Partnership Act IX of 1932 For Rules framed for the adjudication 
of a firm vide Rules 19 27 of the Calcutta High Court, Rules 22-30 
of the Allahabad High Court, Rule 28 of the Bombay High Court, 
and Rule 28 of the Madras High Court 

80. (i) The High Court, with the like sanction, may 
from time to time direct that, m any 
matters m respect of which jurisdiction 
IS given to the Court by this Act, the 
Official Receiver shall, subject to the directions of the 
Court, have all or any of the following powers, namely — 
(b) to frame schedules and to admit or reject proofs 
of creditors , 

(e) to make interim orders in any case of urgency 
and 

(/) to hear and determine any unopposed or exparte 
application 

( 2 ) Subject to the appeal to the Court provided for 
b> section 68, any order mode or act done by the Official 
Receiver m the exercise of the said powers shall be deemed 
the order or act of the Court 

Review, 

This is section 52 of Act III of 1907, and corresponds to section 
102 of the Bankruptcy Act, 1914, as amended by the Bankruptcy 
(Amendment) Act, 1926 and to section 6 of the Presidency Towns 
Insolvency Act 

Amendments. 

By sec 7 of Act XXXIX of 1926 the section has been amended 
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m the following manner, , "in subsection (1) of section 80of 
the Act, clause (a), (c) and (d) shall be omitted ” Again by the sche 
dule under sec 2 of Act XII of 1927, the above sec 7 of Act XXXIX 
of 1926 was repealed which has not the effect of reviving the said 
omitted clauses (a), (c) and (d) [tide sec 6, General Clauses Act, X 
of 1897J Again by sec 3 of Act XVIII of 1928, Act XII of 1927 
was repealed but the said omitted clauso (a) (c) and (d) still re 
mained unrevived The result ts that clauses (a), (c) and (d) of 
sec 80 of Act V of 1920 arc omitted but the remaining clauses (b) 
(e) and (0 are not re-numbered afresh The repealed clauses 
(a), (c) and (d) as they stood ran as follows — 

(a) to hear insolvency petitions, to examine the debtor and 
to make orders of adjudication 

(c) to grant orders of discharge , 

(d) to approve compositions or schemes of arrangement 

Object of the amendment. 

The object of the amendment was to “restrict the sphere of 
jurisdiction of the Official Receiver to hear insolvency petitions, 
to examine the debtor, to make orders of adjudication, to grant 
orders of discharge and to approve compositions or schemes of 
arrangement "—Stotemeni of Objects and Reasons, published in the 
Gasette of India, Part V, p 137, dated the 2lst August 1926 liie 
amendments were carried out on the recommendation of the Cml 
Justice Committee in the following terms ‘ We feel bound to 
express the opinion that the person who IS likely to become trustee 
of the debtor’s estate is not a suitable person to exercise such powers 
as are mentioned m clauses (a), (c) or (d) of section 80 In his 
capacity as receiver he has interests adverse to the debtor and should 
not be allowed to preside over the debtors examination. , still less 
does It seem proper m a contested case that he should decide as to 
acts of insolvency " — Report, dated 1924-25, page 238 

Delegation of powers to Official Receiver. 

An Official Receiver appointed under sec 57 exercise such 
judicial or quasi-judicial powers as may be conferred upon him by 
rules framed by the High Court under sec 80 But m the case of 
an ordinary Receiver his duties and powers are defined by sec 59 
and they are executive in their character and not judicial The 
Official Receiver is an officer of the Court and there is no provision 
in law which makes it obligatory on the District Court to have 
the Official Receiver made a formal party in the proceedings under 
the Act and the fact that he ts not impleaded does not vitiate any 
order passed therein, Kumarasuami Nadar v Venkatasuami, 46 ML] 
242 78 Ind Cas 857 1924 AIR (M)830 An Official Receiver 

in insolvency has no power to make any order on a claim petition 
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filed before him as it is not a power which his been delcj,ntcd 
to him under sec 80 of the Act If the claimant mnts to prevent 
the sale by the Official Receiver of some property as bclonRin^ 
to the insolv ent he should ippU to the District Judge direct to 
take action under section 4 of the Act VcllayatJfKi Cficttinr v 
Ramanatfian 47 Mid 446 78 Ind Cas 1017 46 M L J 80 Under 
sec 80 the power to make the vesiinc order is not delegated to the 
Official Receiver and the Official Receiver does not get a right to 
deal with the properties of the insolvent without an express vesting 
order Kovati Sankara Rao \ Ttirlapati Ramaknshnay^a 46 M L J 
185 78 Ind Cas 294 1924 AIR (M ) 461 

Appeals from orders of the Official Receiver. 

When empowered by the High Court under this section an 
Official Receiver has the same powers as the District Court and 
these powers are mentioned m clause (1) But as regards appeals 
from orders of the Official Receiver so empowered these appeals 
wall he to the District Court and not to the High Court Ckidam 
baram v Nagappa 24 M L ] 73 16 Ind Cas 820 

81. Any Local Government may, by notification 
Power of Local in the local Official Garette declare 
Government to bar that any of the provisions of this Act 
provmonrto spccificd m Schcdule II shall not apply 

Court* to insolvency proceedings in any Court 

or Courts having jurisdiction under this Act in any part of 
the territories administered by such Local Government 

Review 

This is section 54 of Act 111 of 1907 The reasons for the barring 
of certain provisions of the Act to certain Courts are best explained 
m the Proceedings of the Viceregal Council to Act III of igo7 It is 
very difficult to frame any one satisfactory law which is equally 
suited to different parts of the country A law adapted for the 
towns is too complicated for the country districts and a law suited 
for the country distnet is altogether insufficient for the great centres 
of trade This is no new difficulty The Select Committee has 
given careful consideration to this question They feel that legal 
reform cannot be postponed until the requirements of the whole 
country become uniform and they feel that trading centres cannot 
be left without an adequate system of insolvency merely because 
other parts of the country are >et less developed On the other 
hand they feel that it is desirable to av oid forcing on backward 
districts a Hw which is too complicated for rheir requirements 
In the result they suggest that a power should be inserted correspon- 
ding to sec 1 of the Transfer of Property Act 1882 to enable ' 
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(XVII of 1879)” — Proccedinffs of the Viceregal Coiincii, dnted 15th 
Mirch, 1907 

Amendment. 

B> the schedule under section 3 of the Repcihng and Amend- 
ing Act VIII of 1930 the words and figures “or section 8 of the 
Lower Burma Courts Act, 1900’ which occurred m clause (a) 
between the figure “1909" and the word “or” have been omitted 
This was found necessary on account of the repeal of the whole 
of the Lower Burma Courts Act VI of 1900 by the Repealing and 
Amending Act XI of 1923 

83. 

Repeal* 

( 2 ) Where in any enactment or instrument in force 
at the date of the commencement of this Act, reference 
IS made to Chapter XX (of Insolvent Judgment-debtors) 
of the Code of Civil Procedure, 1877, or of the Code of 
Civil Procedure, 1882, or to any section of either of those 
Chapters, such reference shall, so far as may be practicable, 
be construed as applying to this Act or to the correspond- 
ing section thereof. 


Amendmends. 

By the schedule under section 2 of the Repealing Act XII of 1927 
sub section (1) of sec 8) which stood as follows “(1) The enact- 
ments mentioned in Sch III are hereby repealed to the extent 
specified m the fourth column thereof,” was repealed Again by 
the schedule II under section 3 of Act XVIII of 1928 the said Act 
XII of 1927 was repealed The result was that sub section (1) was 
not rev 1 % ed and sub-section (2) was not renumbered (tide sec 6 
of the General clauses Act X of^l897) 
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SCHEDULE 1. 

I Sec Section 75 ( 2 ) I 

Decision find Onlers from u/iic/i an ap/juil Iits to the Hiij/i Court 
iintltr section 75 ( 2 ) 


Sections 


Narure of decision or order 


4 

25 

26 
27 
33 
35 
37 

41 

50 

53 

54 


( Decision of questions of title priority etc , arising in 
insolvency 

Order dismissini' a petition 
j Order awarding compensation 
Order of adjudication 

Orders regnrding entries m the schedule ^ 

Order annulling adjudication 

Order declaring the conditions on which the debtor s pro* 
perty shall revert to him on annulment of adjudication 

Order on application for discharge 

i Order disallowing or reducing entries in the schedule 

Order annulling a voluntary transfer 

. Decision that transfer of property is a preference m 
fav our of a creditor 


Amendments. 

By the Schedule under sec 2 of the Repealing Act XII of 1927f 
the entry relating to sec 69 in Schedule I which ran as follows 
' 69 Conviction and sentence of debtor for an offence under this 
section ’ was omitted Again Act XII of 1927 was repealed by 
Schedule 11 under section 3 of Act XVIII of 1928 But the latter 
repeal did not revive the entry relating to section 69 
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SCHEDULE II. 

)Sc<r sccfion 8* 1 

ProtKions of t/ic. Act apphcalton of uhich mn) be baned by Loud 
Got crnmcnti 


PiOMsvons of the Act 


Subject 


Section 


26 

28, sub sec (3) 


34 

38 

39 

40 
42, 

45 

46 


49 

50 

3l 

52 

53 

54 

55 
61 


subsecitons (1) 
and (2) 


[except cl (a) 
of sub section (1) 
and sub section 


(4)] 


Award of compensation 
Reputed property of an insolvent 
Debts provable under the Act. 

^^Compositions ind schemes of arrangement 

Ob(tj,ation to refuse absolute disch'irj.e 


■•Method of proof of debts 

I 


Effect of insolvency on antecedent tran 
sactions 

Priority of debts 


62 

63 

64 

65 

66 

72 


j^Dnidcnds 


Manasement by and allowance to insolvent 
Penalty for obtaining of credit by undis 
charged insolvent 
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SCHEDULE III. 

Repealed by sec 2 of the Repealing Act, XU of 1927 

Note By the schedule under section 2 of the Repealing Act, 
XII of 1927. Schedule III was omitted The said Act XII of 1927 
was again repealed by Schedule II under section 3 of the Repealing 
Act XVIU of 1928, but the said repealed Schedule III was not 
revived 

The Schedule III as it stood before the repeal was as follows — 
SCHEDULE III 
ENACTMENTS REPEALED 
[See section 83 } 


Year 

No j 

Short title 

Extent of repeal 

1907 

III 

The Provincial In 
solvency Act, 1907 

So much as has not been 
repealed 

1914 

IV 

The Decentraica 
tion Act. 1914 j 

In Schedule I, Part I, the 
entry relating to Act 
III of 1907 

1914 

i 

X 1 

The Repealing and 
Amending Act 

1914 1 

In Schedule 1, the en 
tries relating to Act 
III of 1907 




THE PROVINCIAL INSOLVENCY RULES 

Under Act V of 1920. 

CALCUTTA HIGH COURT. 

PnWishcd in the Cflictitta Gatcftc, dated 8ch June ip 2 i 

1 The following rules may be cited as “The Provincial Insol- 

vency Rules” The forms presenbed by 
Framed under Section these rules, With such variations as 
79, Act V of 1920 Circumstances may require, shall be used 

for the matters to which they severally 
relate 

(The forms are produced as Cud Process Forms No to 
ISO m Volume iU 

2 Every insolvency petition shall be entered m the Register 
of Insolvency Jurisdiction and shall be given a serial number m that 
Register, and all subsequent proceedings m the same matter shall 
bear the same number 

3 All insolvency proceedings may be inspected at such times, 
and subject to such restrictions as the Di>trict Judge may prescribe, 
by the Receiver, the debtor, and any creditor who proved, or any 
legal representative on their behalf 

Notices. 

4 Whenever publication of any notice or other matter is 
required by the Act or these Rules to be made in an official Gazette, 
a memorandum referring to and giving the date on which such 
advertisement ippcared shall be filed with the record and noted in 
the order sheet 

5 Notice of an order fixing the date of the hearing of a peti 
wow. under setioa 19 (21 shall be pubUsKed itv the local official Ga ette 
and advertised in such newspapers as the Court may direct A 
copy of the notice shall also be forwarded by registered letter to 
each creditor to the address given in the petition The same proce 
dure shall be followed in respect of notice of the date for the 
consideration of proposal for composition or scheme of arrangement 
under sec 38 (i) 

6 Notice of an order of adjudication under section 30 may, m' 
addition to the publication in the local official Gazette r«^ 

b> the Act be published in such newspapers as the Court may ’ 
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When the debtor is a Government servant a copy of the order 
shall be sent to the head of the office m which he is employed The 
same procedure shall be followed m regard to notices of orders 
annulling an adjudication under section 37 (?) 

7 The notice to be given by the Court under section 50 shall 
be served on the creditor or his pleader or shall be sent through 
the post by registered letter 

8 The notice to be issued by the Receiver under section 64 
before the declaration of a final dividend to the persons who'^c 
claims to he creditors have been notified hut not proved shall 
be sent through the post by rej^istered letter 

9 Notices of the date of hearing of applications for discharge 
under section 41 (r) shall be published in the local official Ga ette 
and in such newspapers as the Judge may direct and copies shall he 
sent by registered post to all cr^itors whether they have proved 

or not 

10 A certificate of an officer of the Court or of the Official 
Receiver or an affidavit by a Receiver that any of the notices referred 
to m the preceding rules has been duly posted accompanied by the 
Post Office receipt shall be sufficient evidence of such notice havin'* 
been duly sent to the person to whom the same was addressed 

11 In addition to the prescribed methods of publication any 
notice maybe published otherwise m such manner as the Court 
may direct for instance by affixing copies m the Court house or 
by beat of drum m the v tllage m w hich the insolv ent resides 

Receivers 

12 Every appointment of a Receiver shall be by order in 
writing signed by the Court Copies of this order sealed with the 
seal of the Court should be served on the debtor and forwarded 
to the person appointed 

13 (i) A Court when fixing the remuneration of a Receiver 
should as a rule 

centage of which 
after deducting ar 

ceeds of their securities on the other part on the amount distributed 
in dividends 

(a) When a Receiver realizes the security of a secured creditor 
the Court may direcr additional remuneration to be paid to him 
with reference to the amount of work which he has done and the 
benefit resulting to the creditors 

14 The Receiver shall keep a cash book and such books and 
other papers as to give a correct view of his admmistrarion of the 
estate and shall submit his accounts at such times and in such 
forms as the Court may direct Such accounts shall be audited by 
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such person or persons ns the Court may direct. The costs of 
the audit shall be fixed by the Court, and shall be paid out of the 
estate. 

15. Any creditor uho has proved his debt may apply to the 
Court for a copy of the Receiver’s Accounts (or any part thereoO 
relatinp to the estate, as shown by the cash-book up to date, and 
shall be entitled to such copy on payment of the charges laid down 
in the rules of thi< Court regarding the grant of copies 

16. In any case in which a meeting of creditors is necessary 
and in any case the debtor proposes a composition or scheme 
under section 38, the Receiver shall guc seven day's notice to the 
debtor and to every creditor of the time and place appointed for 
such meeting Such notices shall be served by registered post 

Proof of debts. 

17. A creditor’s proofs should be m Civil Process Form No. 146, 
in Volume II, wuVi such variations, as circumstances may require. 

18. In any case m which it shall appear from the debtor’s state- 
ment that there are numerous claims for wages by workmen and 
others employed by the debtor, it shall be sufficient if one proof for 
all such claims is made either by the debtor, or by some other per- 
sons on behalf of all such creditors Such proof shall be in Civil 
Process Form No 147 m Volume II. 

Procedure where the debtor Is a firm. 

19 Where any notice, declaration, petition, or other document 
requiring attestation is signed by a firm of creditors or debtors m 
the firm name, the partner signing for the firm shall also add his 
own signature, eg , “Brown &. Co by James Green, a partner m the 
said firm ’’ 

20. Any notice or petition tor which personal service is neces- 
sary shall be deemed to be duly sened on all the members of a firm 
if It is served at the principal place of business of the firm within 
the jurisdiction of the Court, on any one of the partners, or upon 
any person having at the time of service the control or management 
of the partnership business there 

21. The provision of the lasr preceding rule shall, so far as the 
nature of the case w ill admit, apply m the case of any person carry- 
ing on business within the jurisdiction in a name or style other 
than his own. 

\V7U,_, c r j I . _ . 


pained by an affidavit made by the partner who signs the petition, 
showing that all the partners concur in the filing of the same , ' 
23. An adjudication order made agunst a firm shall operate 
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if It were an adjudication order made aj^amst each of the persons 
who at the date of the order is a partner in that fiirm. 

24. In cases of partnership the debtors shall submit a schedule 
of their partnership affairs and each debtor shall submit a schedule 
of his separate affairs 

25 The joint creditors, and each set of separate creditors, may 
severally accept compositions or scheme, of arranf’ementt. So far 
as circumstances will allow, a proposal accepted by joint creditors 
may be approved in the prescribed manner, notwithstanding that 
the proposals or proposal of some or one of the debtors made to 
their or his separate creditors may not be accepted 

26 Where proposals for compositions or schemes are made 
by a firm, and by the partners therein individually, the proposals 
made to the joint creditors shall be considered and voted upon by 
them apart from every set of separate creditors , and the proposal 
made to each separate set of creditors shall be considered and voted 
upon by such separate sec of creditors apart from all other creditors 
Such proposals may vary m character and amount Where a 
composition or scheme is approved, the adjudication order shall 
be annulled only so far as it relates to the estate, the creditors of 
which have confirmed the composition or scheme 

27. If any two or more of the members of a partnership consti- 
tute a separate and independent firm, the creditors of such last- 
mentioned firm shall be deemed to be a separate set of creditors, 
and to be on the same footing as the separate creditors of any 
individual member of the firm And when any surplus shall arise 
upon the administration of the assets of such separate or Indepen- 
dent firm, the same shall be carried over to the separate estates of 
the partners in such separate and independent firm according to 
their respective rights therein 

Sale of Immovable property of insolvent. 

28 If no Receiver is appointed and the Court, m exercise of 
Its powers under section 58 of the Act, sells any immovable property 
of the insolvent, the deed of sale of the said property shall be 
prepared by the purchaser at his own cost, and shall be signed by 
the Presiding Officer of the Court The cost of registration {if any) 
will also be borne by the purchaser 

Dividends. 

29. Tlie amount of the dividend may, at the request and risk 
of a creditor, be transmitted to him by post. 

Summary Administration. 

30 When an estate is ordered to be administered m a summary 
manner under section 74 of the Act, the provisions of the Act and 
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Rules shall, subject to any special direction of the Court, be modi- 
fied as follows, namely : — 

(i) There shall be no advertisement of any proceedings m 
the Local Official Gazette or tn any newspaper. 

(m) The petition and all subsequent proceedings shall be 
endorsed “Summary Case’* 

(m) The notice of the hearing of the petition to the creditors 

shall be m Cuil Process Form No 150 in Volume 11. 

(n) The Court shall examine debtor as to his affairs, but 

shall not be bound to call a meeting of creditors, but 
the creditors shall be entitled to be heard and to cross- 
examine the debtor 

(v) The appointment of a Receiver will often not be neces- 
sary, and the Court may act under section 58 of the 
Act m order to reduce the cost of the proceedings 
Costs. 

31. All proceedings under this Act down to and including the 
making of an order of adjudication shall be at the cost of the party 
prosecuting the same, but when an order of adjudication has been 
made, the reasonable costs of the petitioning creditor shall be 
payable out of the estate 

32. No costs incurred by a debtor of, or incidental to, an 
application to approve of a composition or scheme, shall be allowed 
out of the estate, if the Court refuses to approve the composition 
or scheme 

II. — Caned Cml Process Forms Nos 137-150 at pages 417 to 
426, Volume II, of the Court's General Rules and Circular Orders, 
Civil, and substitute thereof the following — 

CIVIL PROCESS NO. 137. 

Debtor’s Petition. 

I Section 1 3 of the Provincial Insolvency Act V of 1920 ] 
District 

In the Court of the District judge at 
Petitioner 

I (cl) ordinarily residing at (or “carrying on business 

at,” “or personally working for gam at,” 

(a) Insert name and or “in custody at” ) in consc- 

address and description quence of the order (b) being 

of debtor. unable to pay my debts, hereby petition 

(b) State name of that 1 may be adjudged an insolvent. 
Court and particulars The total amount of all pecuniary claims 
of decree In respect of against me is Rs 

49 
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which the order of de- (c) as set out m detail in SchcduleA 
tention has been made annexed hereunto, which contains th* 
or by which an order names and residences of all my creditors 
of attachment has been so far as they are known to, or can 
made against debtor’s ascertained by me TTie amount and 
property. particulars of all my property are set out 

(c) State whether.and in Schedule B annexed hereunto tog^ 

how any of the debts ther with a specification of all my pro- 
are secured. petty not consisting of money, and the 

place or places at w hich such property 
IS to be found and I hereby declare that I am willing to place all 
such property at the disposal of the Court save in so far as it in- 
cludes such particulars (not being my books of account) as are 
exempted by law from attachment and sale in execution of a decree 

1 have not on any previous occasion filed a petition to be 
adjudged an insolvent, or I set out in Schedule C particulars (d) 
relating to my previous to be adjudged an insolvent. 

(d) The particulars 
required are 

(i) Where a petition 
nas been dismissed, rea< 
sons for such dismissal 

(ii) Where a debtor 
has previously been ad- 
judged an insolvent con- 
cise particulars of the 
insolvency including a 
statement whether any 
previous adjudication 
has been annulled, and 
if so, the grounds there- 
for. 

Verification clause as in plaints Signature 

CIVIL PROCESS NO 138. 

Notice to Creditors of the Date of Hearing of an Insolv ency 
Petition 

I Section 19 of the Provincial Insolvency Act, V of 1920. ] 

In the Court of the Distnct Judge at 

Insolvency Application No of 19 . 

Whereas A B. has applied to this Court by a petition, dated 
of 19 , to be declared an insolvent under the Provincial 

Insolvency Act V of 1920, and your name appears m the list of 
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reditors filed by the aforesaid debtor this is to gi\c you notice that 
the Court has fixed the day of for 

the hearing of the aforesaid petition and the examination of the 
debtor If you desire to be represented in the matter you shpuld 
attend in person or by duly instructed pleader The particulars 
of the debt alleged in the petition to be due to you are as follows 

Judge 


Form on the reverse as in C P Form No I 


CIVIL PROCESS No 139 

Order of Adjudication 

Section 27 of the Provincial Insolvency Act, V of 1920 


In the Court of the District Judge at 

Insolvency Application No of 19 

Pursuant to a pet tion dated against [here insert name 

description and address of debtor! and on the application of [here 
insert the Official Rece vet or the debtor himself or A B of 
a creditor ] and on reading and hearing it is ordered that 

the debtor be and the said debtor is hereby adjudged insolvint 

It 15 further ordered that the debtor do apply for his discharge 
within from this date 

vDated this day of 19 

Judge 

CIVIL PROCESS No 140 
Notice of Application by unscheduled Creditor 
[Section 33 (3) of the Provincial Insolvency Act V of 1920 J 


In the Coutt of the D strict Judge at 

Insolvency Applicvtion No of 19 

To an Insdll^ent 

Wherens an application has been made to this Court by 
who claims to be a creditor of 

whose application to be declared an insolvent was filed in this 
Court on the day of 19 for permission 

to produce evidence of the amount and particulars of his pecuniary 
claims against the insolvent and for an order directing his name 
to be entered in the shedule as a creditor for the debts which 

the said application 
of 19 when 

you desire to 



to It 
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Given under my hand and the seal of the Court, this the 
day of 19 

District Judge 

Form on the reverse as in C P. Form No 1. 

CIVIL PROCESS No. 14I. 

Order Annulling Adjudication. 

(Section 35 of the Provincial Insolvency Act V of 1920.1 

In the Court of the District Judge at 

Insolvency Application No of 19 . 

Applic'int 

On the application of R. S , of , and on reading 

and hearing , it is ordered that the order of adjudica- 

tion, dated against A B of , be and the same is 

hereby annulled 

Dated this day of 19 . 

CIVIL PROCESS No. 142. 

Notice to Creditors of the Date of Consideration of a 
Composition or Scheme of Arrangement. 

[Section 38 (1) of the Provincial Insolvency Act V of 1920.) 

In the Court of the District Judge at 

Insolvency Application No of 19 

Applicant 

Take notice that the Court has fixed the day of 

19 , for the consideration of a composition (or scheme of arrange- 
ment) submitted by A. B , the debtor in the above insolvency 
petition. No creditor who has not proved his debt before the 
’ » vote on the consideration of the 

• represented at abovementionea 
^ m person or by duly instructed 

pleader with your proofs. 

Judge 
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On the reverse of the form. 
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Date of filing process | 

Date of making over process to Narir 


Date on w hich made over to the process-server 

1 


Date of return by process server after service 


Date of return by Narir to Court 



CIVIL PROCESS No. 143. 

LUt of cr«ditors for use at meetint; held for consideration 
of composition or Scheme. 

tSection 38 (2) of the Provincial Insolvency Act V of 1920.) 

In the Court of the District Judge at 

Insolvency Application No of 19 

Applicant 

Meeting held at this day of 19 


No 


Names of all 
creditors whose 
I’roofi hive been 
admitted 


Here state as ro 
each creditor 
whether he voted 

whether personally 
or by pleader 


Amount of 


Amount of 
admitted 


Total 1 


Required number of Majonty 
Required \ alue ^ 
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CIVIL PROCESS No. 144. 

-Notice to creditors of application for discharge. 

{Section 41 (1) of the Provincial Insolvency Act V of 1920.) 

In the Court of the District Judge at 

Insolvency Application No of 19 . 

Applicant 

Take notice that the abovementioned insolvent has applied at 
the Court for his discharge, and that the Court has fixed the 

day of 19 at o’clock for 

heating the application 

Dated this day of 19 

Note — On the back of this notice the provision of section 42 
(1), Act V of 1920, should be printed 
Form on the reverse as in C P Form No 1 

CIVIL PROCESS No. 145. 

Order of discharge subject to condition as to earnings, 

4 tDfi ^ after-acquired property and income, t ’ 
[Section 41 (2) (a) (b) or (c) of the Provincial Insolvency Act, 

\ ' V of I920.J 

In the Court of the District Judge at 

^ Insolvency Application No of 19 

AppliWf^*^ 

On the application of , adjudged insolvent on the 

day — 19 , and upon taking into consideration the 

report of the Official Receiver (or Receiv er) as to the insolvent s 
conduct and affatrs, and hearing A B and CD credirors — 

It IS ordered that the insolvent (a) be discharged forthwith 
(b) be discharged on the or fc^ bedi^chafRco 

subject to the following conditions as to his future enrnmgs, after 
acquired property, and income — 

After setting aside out of the insolvent’s earning, after acquired 
property, and income, the yearly sum of Rs for the 

support of himself and his family, the insolvent shall pay the surp 
lus, if any (or such portion of such surplus as the Court may 
determine) of such earnings, " - j - t 

the Court or Official Receive 
•the-creditors in the insolvenc 
of January m every year, or v 
m these proceedings by the i 

his receipts from earnings, after acquired property, and income 
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during the year immediately preceding the said date, and the surp- 
lus payable under this order shall be paid by the insolvent into 
Court or to the Official Receiver (or Receiver) within fourteen days 
of the filing of the said account. 

Dated this day of 19 


CIVIL PROCESS NO. 146. 

Proof of Debt : General Form. 

[Section 49 of the Provincial Insolvency Act V of 1920.] 


In the Court of the District Judge at 

Insolvency Application No of 19 

(a) Here insert In the matter of No (a) of 19 . 

number given in I, of (b), make oath and say (or 

the notice. solemnly and sincerely affirm and declare) 

(b) Address in full. 


1. That the said 
day of 

to me on the sum of 
(c) Stateconsidera 
tion and specifythe 
vouchers (if any) 
in support of the 
claim. 

(b) Here details of 
securities bills 
the like. 


~ at the date of the petition, vi?,the 
19 and still justly and truly indebted 
Rs a p forfc) as shown by 
the account endorsed hereon (or the follow- 
ing account), iij , for which such or any part 
thereof I say that I have not, nor hath 
Of any person by order to my 

knowledge or belief for 

use had or received any manner of satisfac- 
tion security whatsoever save and except the 
following (d) 


Admitted to %ote for Rs 
Judge of Official Receiver 


I Sworn at f r\ , 

this day of Deponents 

) before me i Signature 
Commissioner 


CIVIL PROCESS NO. 147. 

Proof of debt of Workmen. 

[Section 49 of the Provincial Insolvency Act V of 1920.] 

In the Court of the District Judge at 

Insolvency Application No of 19 





THk provikcial Insolvency act 


1 f i) of JTinke oith md si> * — (or 'solemnly nnd sjnccrdv 
afhrm ind dechre ) 

{■\) Fill in full 

name, address and j Thar fc^ */,* at tin. date of the aJjudi 
cation n: the day of 19 

(b) The abovena* and still *” justly and truly indebted to the 
med debtor or the sevenl persons uho<e mmes addresses and 
foreman of the desenpnons appear in the schedule endorsed 
aboicnamed deb hereonmsumssevefallysetacainsttheirmmes 
tor or on behalf of m the sixth column of such schedule for 
the workmen and wages due to them respectively as workmen 
others employed or other in fd,l in 

b> the abovenamed respect of sen ices rendered by them respec 
debtor tively to (l) during such pericxls 

Ic) “I” or “the before the dare of the receiving order as are 
said/’ set out against their respective name in the 

(d) “My employ” fifth column of such schedule for vvhich said 

or “the employ of sums or any part thereof I say that they 
the abovenamed have not nor hath any of them had or recci 
debtor’” ved any manner of satisfaction or security 

(e) ”Mc“ or “the whatsoever 
abovenamed deb 

tor/’ 

Admitted to vote for Rs ) 5.worn nt ( . 

} this Jiyof Rfr",'",, 

Jud„c or OfHcnl Receiver I Kfore me 1 Signatii 

Commissioner 

CIVIL PROCESS No 148 
Order appointing a Receiver 
[Section 56 of the Provincnl Insolvency Act V of 1920 J 

In the Court of the District Judge at 
In the nntter of an Insolvent 

No of 19 

Whcrc'is A B vv ns idjudicntcd an insolvent b> order of 

this Court dated Tnd it appears to the Court th it the 

ippointmenr of a Receiver fpr the property of the insohent is nece^ 
sary — It Is ordered that a receiving order be made against the msol 
vent and 1 receiving order hereby mide ig'unst the insolvent and 
AB of [or the Official Receiver) h 

hereby constituted Receiver of the property of the said insolvent 
And ir is further ordered thit the snid Receiver 
(not being the Official Receiver) do give security to the extent of 
and that his remunencion be fixed at 

Judge 


Dated 
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CIVIL PROCESS No 149 

Notice to persons claiming to be creditors of intention to 
declare final dividend 

[Section 64 of the Provincial Insol\enc> Act V of 1920 1 

In the Court of the District Judge at 

InsoKcncy Application No of 19 

In the matter of Applicant 

Take notice that final dnidend is intended to be declared in the 
above matter and that if you do not establish your claim to the 
sansfactton of the Court on or before the day of 

19 or such later day as the Court may fix your claim will be 
expunged and 1 shall proceed to make a final dividend without 
regard to such claim Dated this day of 

To X Y Receiver [Address ] 

Form on the reverse as m C R Form No I 

CIVIL PROCESS No 150 
Summary administration notice to creditors, 

[Section 74 of the Provincial Insolvency Act V of 1920 ) 

In the Court of the District Judge at 

Insolvency Application No of 19 

Take notice that on the day of 19 the 

abovenamed debtor presented a petition to this Court praying to be 
adjudicated an insolvent and that on the day of 

19 the Court being satisfied that the property of the debtor is 
not likely to exceed Rs 500 directed that the debtor s estate be 
administered m a summary manner and appointed the 
day of 19 for the further hearing of the said petition 

and examination of the debtor 

Also take notice that the Court may on the aforesaid date then 
and there proceed to adjudication and distribution of the assets of 
the aforesaid debtor IcuiH be open to you to appear and give 
evidence on the date ’’roof of any claim you desire to make must 
be lodged in Court on or before that date 

Given under my hand and the seal of the Court this the 
day of 19 


Judge 
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Rules framed under See. 79 of the Provincial Insolvency Act, 
V of 1920, 

Published in the Alluhabad Gazette, dated the 33d April, 1922 

The following amendments are made m the General Rules 
(Cm!) of 2912, with the previous approval of Government as 
required by section 79 of the Provincial Insolvency Act V of 
1920 — 

For the rules in Chapter XIX substitute the following rules — 

1 These rules may he cited as The Agra Provincial Insolvency 
Rules’ The forms Nos 138 to 152 (shown m Volume II 
Appendices) with such varntions as circumstances may require 
shall be used for the matters to which they severally relate 

2 Every insolvency petition shall be entered in the Register 
of Insolvency Petitions (Form No 80) to be maintained in all 
Courts exercising insolvency jurisdiction and shall be given a serial 
number in that register and all subsequent proceedings in the same 
matter shall bear the same number 

3 All insolvency proceedings may be inspected by the Receiver 

0 / his d“bts 
les and subject 


Notices 

4 Whenever publication of any notice or other matter ij 
required by the Act to be made m an Official Gazette, or is required 
by the rules framed under the Act to be made in a local newspaper, 
a memorandum referring to and gtv mg the date of such advertise 
ment shall be filed with the record and noted in the order 
sheet 

5 Notice of an order fixing the date of the hearing of a 
petition under section 19 (2) shall, in addition to the publication 
thereof in the local Official Ga..ette as required by the Act, be also 
advertised in such newspaper or newspapers as the Court may 
direct 

A copy of ’ • « 1 /r _ 1 j u , registered letter 

to each credits ntion The same 

procedure sha > of the date for 

consideration of a proposal for composition or schemes of arrange 
ment under section 38 (I) 
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6 Notice of an order of adjudication under sestion 30 which 
IS required by the Act to be published in the local Official Gazette 
shall also be published in such local newspaper or newspapers as 
the Court may think fit When the debtor is a Government 
ser\ant, a copy of the order shall be sent to the Head of the Office 
in which he is employed 

The same procedure shall be followed in regard to notices or 
orders annulling an adjudication under section 37 (2) 

7 The notice to be given by the Court under section 50 shall 
be served on the creditor or his pleader or shall be sent through 
the post by registered letter 

8 The notice to be issued by the Receiver under section 64 
before- the declaration of a final dividend to the persons whose 
claims to be creditors have been notified but not proved, shall be 
sent through the post by registered letter 

9 Notice of the date of hearing of applications for discharge 
under section 41 (1) shall be published in the local Official Gazette 
and in such local newspapers as the Judge may direct and copies 
shall be sent by registered post to all creditors whether they have 
proved or not 

10 A certificate of an officer of the Court or of the Official 
Receiver or an affidavit by a Receiver that any of the notices 
referred to in the preceding rules has been duly posted accompanied 
by the post office receipt shall be sufficient evidence of such notice 
having been duly sent to the person to whom the same was 
addressed 

11 In addition to the prescribed methods of publication any 
notice may be published otherwise in such manner as the Court 
may direct for instance by affixing copies in the court house or by 
beat of drum in the village in which the insolvent resides 

Receivers 

12 Every appointment of a Receiver shall be by order m writing 
signed by the Court Copies of this order sealed with the seal of 
the Court shall be served on the debtor and forwarded to the 
person appointed 

13 (a) A Court when fixing the remuneration of a Receiver 
shall as a rule direct it to be m the nature of a commission or 
percentage of which one part shall be payable on the amount 
realucd after deducting any sums paid to secured creditors out of 
the proceeds of their securities and the other part on the amount 
distributed in dividends 

(h) When a Receu cr realizes the security of a secured 
the Court may direct additional remuneration to be paid to ’ ' 
with reference to the amount of work done by him and the ' 
resulting therefrom to the creditors * 
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14 The Receiver shall keep a cash book and such books and 
other papers as to give a correct \iew of his administration of the 
estate, and shall submit his accounts in such forms as the Court 
may direct Such accounts shall be audited by such person or 
persons as the Court may direct The costs of the audit shall be 
fixed by the Court and shall be paid out of the estate 

15 The Receiver shall ordmanly deposit the money realized 
by him m the Government Treasury or whenever for any particular 
reason any money in any case is placed in a bank approved b> 
the Court m fixed deposit beanng interest, the amount of interest 
shall be credited to the estate 

16 The Receiver shall submit to the Court each quarter not 
later than the 10th day of the month next succeeding the quarter 
to which it relates an account showing all the receipts and disburse- 
ments in the case or cases in which he is Receiver 

17 Whenever there are no funds in the estate and the Receiver 
receives financial help from any creditor he should show in the 
accounts of the estate the amount so received 

18 Any creditor who has proved his debt may apply to the 
Court for a copy of the Receiver’s accounts (or any part thereoO 
relating to the estate, as shown by the cash book up to date, and 
shall be entitled to such copy on payment of the charges laid down 
m the rules of this Court regarding the grant of copies No court 
fee will be required for such copies 

19 In any case in which a meeting of creditors necessary 
and in any case in which the debtor proposes a composition or 
scheme under section 38, the Receiver shall give at least 14 days’ 
notice to the debtor and to every creditor of the time and place 
appointed for each meeting Such nonces shall be served by regis- 
tered post 

Proof of debts 

20 A creditor’s proof may be in form No 143 in the Appendi\ 
with such variation as circumstances may require 

21 In any case m which it shall appear from the debtor’s 
statement that there are numerous claims for wages by workmen 
and others employed by the debtor, it shall be sufficient if one 
proof for all such claims is made either by the debtor or by some 
other person on behalf of all such creditors Such proof should be 
m Form No 144 in the Appendix 

Procedure where the debtor is a Firm 

22 Where any notice, declaration, petition or other document 
requiring attestation is signed by a firm of creditors or debtors in the 
firm’s name, the partner signing for the firm shall also add his 
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own signature eg Brown 61 Co b> James Green n partner in 
the said firm 

23 Any nonce or petition for which personal service is neces 
sary shall be deemed to be duly seraed on all the members of a 
firm if It IS seraed at the principal place of business of the firm 
within the jurisdiction of the Court upon partners or upon any 
person having at the time of ser\ ice the control or management of 
the partnership business there 

24 The provisions of the last preceding rule shall so far as the 
nature of the case will admit apply m the case of any person 
carrying on business within the junsdiction in a name or style 
other than his own 

25 Where a firm of debtors files an insolvency petition the 
same shall contain the nemes m full of the individual partners 
and if such petition is signed m the firm s name the petition shall 
be accompained by an affidavit made by the partner who signs the 
petition showing that all the partners concur in the filing of the 
same 

26 An adjudication order made against a firm shall operate as 
if it were an adjudication order made against each of the persons 
who at the date of the order is a partner in that firm 

27 In cases of partnership the debtors shall submit a schedule 
of their partnership affairs and each debtor shall submit a schedule 
of his separate affairs 

28 The joint creditors and each set of separate creditors may 
severally accept compositions or schemes of arrangements So far 
as circumstances will allow a proposal accepted by joint creditors 
maybe approved m the prescribed manner notwuhstand ng that 
the proposals or proposal of some or one of the debtors made to 
their or his separate creditors may not be accepted 

29 Where proposal for compositions or schemes are made by 
a firm and by the partners therein individually the proposal made 
to the joint creditors shall be considered and voted upon by them 
apart from every set of separate creditors and the proposal 
made to each separate set of creditors shall be considered and 
voted upon by such separate set of creditors apart from all other 
creditors Such proposal may vary in character and amount 
Where a composition or scheme is approved the adjudication order 
shall be annulled only so far as it relates to the estate the cred tors 
of which have connrmed the composition or scheme 

30 If any two or more of the members of a partnership cons 
titute a separate and independent firm the creditors of such last 
mentioned firm shall be deemed to be a separate set of rr- 

and to be on the same foonng as the separate creditors of any'~ 
dividual member of the firm And when any surplus shall 
upon the administration of the assets of such separate or 
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dent firm, the same shall be earned over to the separate estates of 
the partners m such separate and independent firm according to 
their respective rights therein 

Applications and notices 

31 (a) Every application to the Court either by the Receiver or 

by any creditor, or by any person either claiming to be entitled to 
any alleged assets of the debtor, or complaining of any act of the 
Receiver, and in particular and without prejudice to the generality 
of this rule, for an order deciding any question under secs 4, 51, 52 
53, 54 and 55 or any one of them shall (unless otherwise pto\ ided 
by these rules, or unless the Court shall in any particular case other 
wise direct) be made by application in writing and shall be suppor 
ted by an affidavit by the applicant 

(fc) Every such application shall stare in substance the nature 
of the order or relief, applied for, the section of the Act under 
uhich such application is made, the grounds upon v\hich such order 
or relief is claimed, and the sections of any other Act rched upon 

(c) Every such application shall also state whether the applicant 
desires or intends to call witnesses at the hearing in support thereof 
and shall specify uith precise identihcation the documents upon 
which the applicant intends to rely 

(d) Where such application is made by an applicant other than 
the Receiver a copy of such application and a copy of the affidavit 
m support thereof shall be served upon the Receiver, together with 
copies of the documents upon which the applicant intends to rely 

or volume 
otice of the 
y shall be 

afforded to the Receiver of examining the originals seven clear days 
at least before the hearing 

’ ’ lade by the Receiv er, the affida 

any statement of the debtoT 
on the file or m the Receiver’s 
possession and on which the Receiver intends to rely 

(/) Any parry to the application shall be entitled to inspect the 
original of any document which has been either filed, or mentioned 
in. the affidavit made in support of such application, or of u hich any 
copy has been exhibited to such affidavit 

(g) A copy of every application mentioned in sub-secnon (u) 
hereof, and of the affidavit m support of such application shall be 
served upon the Receiver whether or not any relief or order is 
expressly claimed against him 

Sale of immovable property of insolvent. 

32 If no Receiver is appointed and the Court, in exercise of 
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Its powers under section 58 of the Act, sells any immovable property 
of the insolvent the deed of sale of the said property shall be pre- 
pared by the purchaser at his own cost and shall be signed by the 
presiding officer of the Court The cost of registration (if any] will 
also be borne by the purchaser 

Dividends 

33 The amount of the div idend may at the request and risk of 
the creditor be transmitted to him by post 

Summary Administration 

34 When an estate is orderd to be administered m a summary 
manner under section 74 of the Act, the prov isions of the Act and 
Rules shall, subject to any special direction of the Court, be modi 
fied as follows, namely — 

(i) There shall be no advertisement of any proceeding in 
the Official Gazette or a local paper 
(«) Tlic petition and all subsequent proceedings shall be 
endorsed “summary case” 

fiii^ The notice of the hearing of the petition to the credJ 
tors shall be in Form No 151 m the Appendix 
fit) The Court shall examine the debtor as to his affairs but 
shall not be bound to call a meeting of creditors, but 
the creditors shall be entitled to be heard and to cross- 
examine the debtor 

(i.) The appointment of a Receiver will often not be neces- 
sary and the Court may act under «ection 58 of the 
Act in order to reduce the cost of the proceedings 
Costs. 

35 All ptoceedmcs under the Act down to and including the 
making of an order of adjudication shall be at the cost of the party 
prosecuting the same but when an order of adjudication has been 
made the costs of the petitioning creditor shall be taxed and be 
payable out of the estate 

36 No costs incurred by a debtor of or incidental to, an appli 
cation to approve of a composition or scheme, shall be allowed out 
of the estate if the Court refused to approve the composition or 
scheme. 

37 Where an order of adjudication is made on a debtor’s peti 
tion, and the Court is satisfied that the debtor is unable to pay the 
cost of publication in the local Official Gazette, of the notice required 
by secnon 30 of the Act, the Court shall direct that such cost be 
met from the sale proceeds of the property of the insolvent If the 
insolvent has no property, or if the sale proceeds are insufficient, 
such cost or the irrecoverable balance thereof shall be remitted 
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(Noti/icntion /JitWis/ietl m the ' Fort St G(rort;e Gnjette" of the 
25 th April, i <)22 ] 


By virtue of the provisions of section 79 of the Pro\incial 
Insolvency Act, 1920, and of all other powers thereunto enabling 
anduiththe previous sanction of His Excellency the Goiemor 
m Council, the High Court of Judicature at Madras has made the 
following rules for carrying into effect the pro\ isions of the said 
Act 


I These Rules may be called The Madras Provincial Insol 

vency Rules, 1922 ’ and shall apply to sU 
Title and application proceedings under the Pro\inciaI Insol 
vency Act, 1920, in any Court subordinate 
to the High Court of Judicature at Madras They shall come into 
force on the first day of May 1922 and shall apply to all proceedings 
thereafter instituted and, as far as may be to all proceedings then 
pending 

II The forms mentioned m these Rules are the forms in the 

Appendix hereto and shall be used ivith 
Form* such variations as circumstances may 

require 


III (1) In these Rules, unless there is anything repugnant m 
fhe subject or context, ‘ the Act” means 
the Provincial Insolvency Act 1920 , 

“the Court" includes a Receiver when exercising the pow er of 
the Court in accordance with section 80 of the Act 


' Receiver” means a Receiver appointed by the Court under 
section 56 (1) of the Act , 


“Interim Receiver” means a Receiver appointed by the Court 
under section 20 of the Act , 

^‘proved debt” means the claim of a creditor so far as it has been 
admitted by the Court 

(2) Save as otherwise provided a|l words and expressions used in 
these Rules shall have the same meaning as those assigned to them 
m the Act 


IV Cl) Every petition, application, affidavit or order m any 
_ ^ . preceding under the Act or under these 

rules shall be headed by a cause title m 
Form No 1 

(2) When an insolvency petition IS admitted, the chief mints- 
tenal officer of the Court shall assign a distinctive senal number to 
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the petition and all subsequent proceedings on the petition shall 
bear that number 

V ( 1 ) When an insoKcncv petition presented b> a creditor is 
admitted, the creditor shall within se\en 
Creditor to furnish da^s thereafter furnish a copy of the peti 

copies of his petition tion for service on the debtor or, if there 

are more debtors than one, as many copies 
as there are debtors and the chief ministerial Officer of the Court 
shall sign the copy or copies if on examination he finds them to be 
correct 


(2) The copy shall be served together with the notice of the 
order fixing the date for hearing the petition on the debtor or upon 
the person upon whom the Court orders notice to be served 


Particulars in debtor s 
petition 


VI The particulars to be given under 
section 13 (I) of the Act shall be in Form 
No 2 


VII If a debtor against whom an insolvency petition has been 

_ . , . . admitted dies before the hearing of the 

petition, the Coutt may order that notice 
£o« hearina of petl of the order fixing the date for hearing the 
petition shall be served on his legal represen' 
tative or on such other person as the Coutt may think fit in the 
manner provided for the service of summons 

VIII (1) Unless othenvise ordered, all claims shall be proved 

by affidavit m Form No 3 m the manner 
provided m section 49 of the Act, provided 
that before admitting any claim the Court may call for further 
evidence 


(2) The affidavit may be made by the creditor or by some person 
authorized by him provided that if the deponent is not the creditor, 
the affidavit shall state the deponent authority and means of 
knowledge 


(3) As soon as may be after proof of any debt is tendered, the 
Court shall by order in writing admit the creditor’s claim m whole 
or in part or reject It, provided that when a claim is rejected in 
whole or m part the order shall state briefly the reasons for the 
rejection 

(4) A copy of cv cry order rejecting a claim, or admitting it m 
part only, shall be «ent by the Court by registered post to the person 
making the claim w ithin sc\ cn days from the date of the order 

IX As <oon as the schedule of creditors has been framed a copy 
thereof sh^ll, if a Receiv er or interim Receiv cr 
Schedule of creditor* has been appointed, be supplied to him, and 
all subsequent entries and alterations ’ 
therein shall be communicated to the Receiver or interim 
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compositions and 
schemes of aftange- 
ment. 


X (1) If n debtor submits a proposal under section 3S 0) of the 
Act, the Court shall fix a date for the consi- 
Consideration of deration of the proposal and notice theteof 
together with a copy of the terms of the 
proposal shall be sent to every creditor ^ho 
has proved 

(2) At the meeting for the consideration of the proposal the 
debtor shall be entitled to address the Court m person or by pleader 
m support of the propos'il and every creditor who has proved shall 
be entitled in person or by pleader to question the debtor and to 
address the Court 


XJ fi) Eiery sppoimment of a Rece/ier or interim Recener 
shall be by order in writing signed by the 
Appointment of, and Court Copies of this order sealed with the 

S":! ^eal of ,he C„urt ,hnil be served on the 

^er debtor and forwarded to the person 

appointed 

(2) Every Receiver or Inteum Receiv'er other than an Official 
Receiver shall be required to give such security as the Court 
chinks fit 

(3) The Court shall nor reipiirc an Officnl Receiver fo pne 
security 

(4) In cases w here the Officnl Receiver IS empowered to make 
orders of adjudication, he shall send a copy of every order of 
adjudication made by him to the Coutf m which the proceedings 
are pending and may apply that he may he appointed Receiver for 
the property of the insolvent 

(5) The Court may thereupon appoint the Official Receiver to 

be Receiver for the property of the insolvent and unless it sees fit 
to do so, it shall not be necessary to give notice of the application to 
any person 

Provided that any party to the proceedings may apply to the 
Court, upon notice to the Official Receiver and the insolvent, that 
the appointment of the Official Receiver may he set aside or that a 
special receiver may be appointed in his place 


XH (1) The Court may remove Or discharge any Receiver or 
Interim Receiver other than an Official 
Removal of discharge Receiver, and an\ Receiver or InteriTn Recei- 
Rccelver^**^ n erim \ <o remov ed or discharged shall, unless 
the Court otherwise orders, deliver up any 
assets of the debtor in his hands and any books, accounts or other 
documents relating to the debtor’s property which are m his posses- 
sion or under his control to such person as the Court may direcr 
(2) If an order of adjudication IS annulled, the receiver (if ar^) 
shall, unless the Court other" W orders, deliver up any assets of the 
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debtor m his hands and any book accounts or other documents 
relating to the debtors property which are m his possession or 
under his control to the debtor or to such other person as the 
Court may direct 


Receiver or Interim 
Receiver an officer of 
the Court 


Xni E\ ery Receiv er or Interim Receuer 
shall be deemed for the purpose of the Act 
and of these rules to be an officer of the 
Court 


Applications b> Re XIV (1) Every application to the Court 
ceiveror Interim Re made by a Receucr or an Interim Receiver 
shall be in w riting 

(2) The Court may order the notice of the any application by 
the Receiver or Interim Receiver and of the date fixed for the hear 
ing of the application, shall be sent by re^stered post to all creditors 
who have prov ed 


XV (1) The remuneration of Receivers or Interim Receivers 
n , other than Official Receivers shall be m such 

Receiver”*^***°” " proportion to the amount of the dividends 
distributed as the Court may direct provided 
that It does not exceed five per centum of the amount of the 
dividends 


(2) If a Receiver other than the Official Receiver has been 
appointed in an insolvency in which the Court makes an order 
approving a proposal under section 38 (7) of the Act the remunera 
tion to be paid to the Receiver shall be fixed by the Court and the 
order approving the proposal shall make provision for the payment 
of the remuneration and shall be subject to the payment thereof 
XVI (1) Unless the Court otherwise directs the Receiver or 
Receiver i report Interim Receiver shall as soon as may be after 
his appointment and any case before the hear 
mg of the debtor s application for discharge draw up a report upon 
the cause of the debtor s insolvency the conduct of the debtor so 
far as it may have contributed to his insolvency and also his 
conduct during the insolvency proceedings m all matters connected 
with such proceedings and in particuHr such report shall state (a) 
w hether the value of the debtor s assets is less than half his unsecu 
red liabilities and if so whether that fact is due to circumstances for 
which the debtor cannot justly be held responsible whether the 
debtor has omitted to keep such books of account as are usual and 
proper m the business carried on by him and as sufficiently disclose 
his business transactions and financial position within the three 
> ears immediately preceding his insolvency fc.1 whether the debtor 
has continued to trade after knowing himself to be insolvent, fell 
whether the debtor has contracted any debt prov able under the Act 
w ithout hav mg at the time of contracting it any reasonable or pro 
babl? ground of expectation that he w ould ^ able to pa> it. 
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whether the debtor his failed to account satisfactorily for any loss 
of assets or for any deficiency of assets to meet his liabihnes,//) 
whether the debtor has brought on, or contributed to, his insolvency 
by rash and hazardous speculations or by unjustifiable extravagance 
mining or by gambling or by culpable neglect of his busine'5 

affairs, (g) whether the debtor has w -* — *’ — 

the date of the presentation of the pel 
debts as they became due given an 

creditors, (h) whetlier the debtor has on any previous occasion been 
adjudged an insolvent or made a composition or arrangement with 
his creditor, andAAvhether the debtor has concealed orremoied 
Kis property or any part of it or has been guilty of any ocher fraud 
or fraudulent breach of trust 


(2) If the debtor submits a proposal under section 38 (I) of the 
Act, the Receiver shall stare in his report whether m his opinion 
the proposal is reasonable and is likely to benefit the general body 
of the creditors and shall stare the reasons lor his opinion. 

XVn Unless the Court otherwise directs, the debtor shall 
furnish the Receiver or Jatenm Receivci or. 
accounts. ® Rccewer or /ntenm Receiver has not befn 

appointed, the Court, with a trading account 
and an account showing all moneys and securities paid, dispow 
of or encumbered, or recovered by or from the debtors or on nis 
account and his income and the source thereof for such period as 
the Receiver or fncerim Receiver or, if a Receiver or Interim Recenrf 
has not been appointed the Court may direct, provided that the 
Receiver or Inteum Receiver shall not, without the previous sanC' 
cion of the Court, direct the debtor to furnish accounts fot more 
chan two years before the date of the presentation of the insolvency 
petition. 

XVIII. (1) The Receiver or /ntenm Receiver shall keep a cash 
Re„lv«’. account.. book “"d such books and other papers « 
are necessary to give a correct view ol 
administration of the estate, and shall submit hi« accounts at such 
tunes and in such forms as the Court may direct Such accounts 
shall be audited by such person or persons as the Court may 
The costs of the audit shall be fixed by the Court and shall be 
paid out of the estate 

(2) The account of Official Receivers shall be audited annually 
by the Accountant Genera? 

(3) The costs of such audit, calculated at 12 annas per 

one hundred on the amount realized since the list audit of che 
estate concerned, shall be paid by the Official Receiver from sucn 
amount and, in case a distribution thereof to creditors Is ordetcu 
in any year before the audit has taken place, shall be Te«^®v 
for such payment from die amount otherwise available for distu 
bution 
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Distributton of divi 
dends 


XIX (1) No dividend shill be distribu- 
ted by a Receiver without the previous sanc- 
tion of the Court 


(2) Notice m Form No 8 or Form No 9, as may be appro- 
priate, that the distribution of a dividend has been sanctioned shall 
be sent by the Receu er or, if there is no Receiver by the Court to 
every creditor, who has proved a debt, by registered post within 
one month from the date of the order sanctioning the distribution 


(3) The amount of any dividend due to a creditor may at his 
request be transmitted to him by postal money order at his risk 
and expense and if the amount does not exceed Rs 5, shall be so 
transmitted, unless he appears to claim it in person or by duly 
authorized agent before the Rccen er or, if there is no Receiv er, 
before the Court within two months from the date of the order 
sanctioning the distribution of the dividend 

(4) An order shall not be made under section 65 of the Act 
without giving the Receiver opportunity to show cause why the 
order should not be made 


Appiication for dis 
charge 


XX (1) An application for discharge 
shall not be heard until after the schedule of 
creditors has been framed 


(2) Every creditor who has proved shall be entitled m person or 
by pleader to appear at the hearing and oppose the discharge, pro 
vided that he has served upon the insolvent and upon the Receiver 
(if any) not less than seven days before the date fixed for the hear- 
ing, a notice stating the grounds of his opposition to the dis- 
charge 

(3) A creditor who has not served the prescribed notices shall 
not, unless the Court otherwise directs be permitted to oppose the 
discharge of the debtor , and a creditor who has served the pres- 
cribed notices shall not be permitted unless the Court otherwise 
directs to oppose the discharge on any ground not specified in 
the notice 


(4) At the heating of the application the Court may heat any 
evidence vhich may be tendered by a creditor who has served the 
prescribed notices or by the Receiver, and also any evidence which 
may be tendered on behalf of the debtor and shall examine the 
debtor, if necessary, for the purpose of explaining any evidence ten- 
dered and may hear the Receiver, the debtor, in person or by 
pleader, and any creditor, in person or by pleader, who has served 
the prescribed notice 

XXI (1) The notices to begiven under sections 19(2), 30, 37 (2), 
Notices shall be published in the Fort 

St GcoTRe Gorette in English, m the District 
English and m the language of the Court and m such 
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tA-' 

manner, ifam, as the Court r',3\ Asert. a^i copses of the ncti.-£f 
in Encli-sh ani n the lanraa£:ecf the Court <SaI3 lomr 

nonce boari of the Ccun 

(21 The ronres to be jn^cn unicr<ecnon« 1° (0,55(1). rnJ-'. 
(1) of the .■\cT fhall be pubVhed and atzvci m the manner 
dei in parosnurh ( I ) of this rule nor les- than roarreen cars bsrcnr 
the date S-ved lor the hear-nso* tnc appluation the consiierano" 
of the rropc*<il,or the hearmi: oi the arrhcanon ior difcharceri 
the ca5e mas be. 

(3) Nonce of the date txed tc*'- tne neannc o'aninsohero 
pennon tinier section 19 H> o‘ the «hall sent hr the 
bv Repi?rered po^t, a the petmon i< H me debtor, ro al! creditor 
mennoned m the pennon and a t*'e pennon t< bv a creditor, m 
the debtor, no: le« than tourtcen o?\s pev^e the «ajd dare. 

(•*) The nonce ro be pnen unJe- •^caon »> I3) of the .An shr" 
be sen.’cd only on the debtor ano o*' cne crednor' w Ho haw pno- 
\ed their der:< and mat. li tne Court *0 directs be sers'ed on 
or all «^jch creditor* br renste'rd po't 

<5) Noace ot tne date CAej JO' t-e .onsjderaDon of a prpe^ 
under section 55 (ly of the Avt «nal be <ent cn the Court brre^ 
tcred po*: to all creditors who ha\e tende-ed proo: ofthdrdeb:* 
nor Ie«* than fourteen dat* beto'e the said dare 

(6) Noace of the date fixed tor me resrtne c>’ an apphcaocn ’o' 
d:«ch3rpe under section 41 (I) o* t.ne Act ‘nail be despatched tr ms 
Court br repi'icred pO't to all person* n ac»<e names hi' c bee" 
entered in the schedule o* ctccjicT' no* se« man fourteen ds''' 
before the said date 

Xl) Tne nonce to be piven under <ection c: the .Act «ha 
be sent b\ the Recener bv res3«’ereJ pO'*^ to all persons 
claints to be creditors hav e been nonried bar nor pro\ ed not le*» 
than one calendar month beic'e the Utrm ct time fixed lot prov-iri: 
ebim-v. 

(5) It shall not be nece>-orv m pne non.e ot the dare to whicn 
theheanrsofa pennon or of an appbeanon fordijcharpeortrt 
consideranon of a proposal i> adjourned 

(9) The nonce o'" an order of adjudicanon ro he publi'hn- 
under secnon 30 of the Act shall contain a «nsremert that cred’m" 
should pro^ e their claim* a* <oon a* pc»^hle and that claim a* < 0 ^ 
a« po'nbie and that claim r*.a> be pTOted H* delnemc or sen--^" 
hy rc 5 r.<tered pO't ro the (^ourt or Onaal Recen er, as the ca'«e mi'' 
be. an aSdatnt tn Form No. 3 

XXIL (1) All pnveedins under the An down to and inclu^"; 
^ the maTiaa of an order of adjudicanon shi*- 

^*** be at the «>*: c' t"e psrrr pro^ecunr? 

but when ar orderef adjudication ha* been made, the costs c. t. e 
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petitioning creditor including the costs of the publication of all 
Ga:ettc nonces required by the Act or Rules which, by the Act or 
Rules, the petitioning creditors is required to pay shall be taxed and 
be payable out of the estate 

(2) Before making an order m an insohcncy petition presented 
by a debtor, the Court may require the debtor to deposit m Court 
a sum sufficient to cos er the cost of sending the prescribed notices 
of the hearing of petition and the costs of the publication of all 
Gazette notices required by the Act or Rules which, by the Act 
or Rules, the debtor is required to pay 

(3) The cost of the publication m the Ga*ettc of — 

(a) An order fixing the date for the hearing of an insol 
sency petition under section 19 (2) shnll, when the 
petition IS by the creditor be paid by the creditor, and 
when the petition is by debtor be paid out of the sum 
deposited in Court by the debtor under rule XXII (2) 

(b) Notice of a proposal for a composition under section 38 
(1) and notice of an application for discharge under 
section 41 (1) shall be paid by the debtor 

(4) The publication m the Oa*ette of — 

(a) Notice of adjudication under section 30 

(b) Notice to creditors whose claims ha\ebeen notified but 

not proved under section 64 

(c) Notice of an order annulling an adjudication under 

section 31 shall be free of charge 

(5) No costs incurred by a debtor of or incidental to an apph 
cation to appro\ c a composition or scheme shall be allowed out of 
the estate if the Court refuses to approve the composition or 
scheme 


(6) If the a-'Sets available are not sufficient m any case for 
taking proceedings necessary lor the administration of the estate 
the Receiv er or Interim Receiver or Official Receiver as the case 
ma’, be, may call upon the cxedwoTS or any of them to advance the 
necessary funds or to indemnity him against the cost of such pro 
cecdings Any assets tcalred by such proceedings shall be applied, 
in the first place, towards the repayment of such advances, with 
interest thereon at 6 per cent per annum 


XXIII If the court makes an order under 
section 74 of the Act that the debtors estate 
be administered in a summary manner — 

(ti) the petition and all subsequent proceedings shall be endorsed 
“Summary Case , 

(b) the Receiver or Interim Receiver shall not carri on the b 
ness of the debtor under clause (c) of section 59 of the Act/ 
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institute any' suit under clause (d) of the said section, nor accept 
as the consideration for the sale of any property of the debtor a 
sum of money payable at a future time under clause (f) nor mort 
gage nor pledge any parr of the property of the debtor under 
clause 


Maintenance 

gfsters 


XXIV All insolvency proceedings may be inspected at such 
, , , times and subject to such restrictions as the 

ceeSl “ prescribe by the Receiver or Inter 

im Receiver, the debtor, any creditor who 
has proved or any legal representative on their behalf 

XXV. All Courts and Official Receivers shall maintain registers 
of (1) insolvency petitions received, (2) insol 
vency petitions disposed of, and (3) proceed- 
ings in insolvency subsequent to orders of 
adjudication fn the Forms Nos 5, and 6 m the appendur to these 
rules T^ey shall also submit to the High Court on the 15th day 
after the close of each quarter a return ot all proceedings m msol 
vency m Form No 7 

XXVI In addition to the registers prescribed m rule XXV, 
Official Receivers shall maintain (I) a divi 
dend register, (2) a register of assets and 0) 
a document register (mventroy) in Forms 

Nos 10, 11 and 12, appended to these rules 

XXVII Expenditure incurred by an Official Receiver and His 

staff on journeys undertaken for the purpose 
Expenditure en jour- administration will be recoverable by the 
De>s undertaken for Official Receiver from the assets of the estate 
purposes of admiais- or estates concerned in accordance with the 
tration rules made by the High Court from time to 

time on that behalf 

XXVIII (1) When any petition, notice or other document 
IS signed by a firm of creditors or debtors m 
the firm’s name, the partner signed for the 
firm shall add also his signature in the fol 
lowing manner, “B and Co , by A B , a partner in the said firm ” 

(2) Any petition or nonce of which personal service is necessary 
shall be deemed fo be duly served on all members of the firm, 

It IS served at the place of business of the firm in India upon any 
one of the partners or upon any ^rson having at the time of ser- 
vice the control or management of the partnership business there 


Matateniuee of te 
gisters 


Proceeding* by 
agamit a Brm 


(3) When a firm of debtors files an insolvency petition, the 
same shall contain the names in full of the individual partners, and 
unless u IS signed by all of them, it shall be accompanid by the 
affidavit of the partner signing it that all the partners concur m 
the filing of the same 

(4) When a creditor files an Insolvency petition against a firm, 



RULES OF THE MADRAS HIGH COURT 


793 


the same shall state the names of the individual partners so far as 
the same are known to the petitioner, and the debtors shall together 
with their schedule of affairs file an affidavit setting out the names 
in full of the individual partners 

(5) An order of adjudication shall be made against the partners 
individually. 

(6) The debtors shall submit a schedule of their partnership 
affairs and each debtor shall submit a schedule of his separate affairs 



BOMBAY HIGH COURT. 


No 5730 — By virtue of the provisions of section 79 of the PrO' 
vincial Insolvency Act (V of 1920), ond of all other powers there- 
unto enabling, the High Court of Judicature at Bombay, has with 
the previous sanction of His Excellency the Governor m Council, 
and in supersession of the Bombay Provincial Insolvency Rules, 
1909, made the following rules for carrying into effect the provisions 
of the said Act — 

I. — The rules may be called “The Bombay Provincial Insolvencv 
Rules, 1924," and shall apply to all proceedings under the Provnn- 
cial Insolvency Act, 1920, in any Court Subordinate to the High 
Court of Judicature at Bombay They shall come into force on the 
1st day of December, 1924, and shall apply to all proceedings there- 
after instituted and, as far may be, to all proceedings then pending 

II. — The forms mentioned in these rules are the forms m the 
Appendix hereto and shall be u^ed with such variations as circums- 
tances may require. 

III — (1) In these rules unless there IS anything repugnant in the 
subject or context — 

"the Act" means the Provincial Insolvency Act, V of 1920 ; 

“the Court" includes a receiver when exercising the powers 
of the Court in accordance with section 80 of the Act , 
“receiver" means a receiver appointed by the Court under 
section 56 (1) of the Act, and (except where the context 
otherwise requires) includes an Official Receiver , 

'‘interim receiver” means recener appointed by the Court under 
section 20 of the Act , 

"proved debt” means the claim of a creditor so far as it has 
been admitted by the Court 

(2) Save as otherwise provided, all words and expression used in 
these rules shall have the same meaning as those assigned * ' them 
m the Act. 

Petitions. 

IV — (I) Every insolvency petition shall be entered m the 
Register of Insolvency Petitions to be maintained in Form No 7 m 
all Courts exercising insolvency jurisdiction and shall be given a 
serial number in that register and all subsequent proceedings in the 
same matter shall bear the same number. 

(2) Every petition, application, affidavit or order m any procee- 

vlmg under the Act or under these rules shall be headed by a 
cause-title in Form No. 1. 
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V — (1) \X'hen an Insolvency petition pfcsented b> a creditor 
IS admitted, the creditor shall, within seven days thereafter, furni«h 
a copy of the petition for service on the debtor or if there are more 
debtors than one, as many copies as there are debtors, and the 
chief ministerial officer of the Court shall sign the copy or copies 
if on examination he finds them to be correct 

(2) The cop^ shall be served together with the notice of the 
order fixing the date for hearing the petition on the debtor or upon 
the person upon w horn the Court orders notice to be served 
Such notice may, in the discretition of the Court, require the debtor 
to file a schedule containing all the particulars mentioned in section 
13 (d) and (e) within such time not ^ing less than ten days from 
date of service of notice as the Court shall determine 

VI — A debtor's^ petitvocv shall be itv Form No 2 and a cteditot s 
petition shall be in Form No 3 

VII — If a debtor against whom an insohency petition has been 
admitted dies before the hearing of the petition, the Court may 
order that the notice of the order fixing the date for hearing the 
petition shall be served on his legal representative or on «uch 
other person as the Court may think fit in a manner provided for 
the service of summons 


Proof of Debts. 

VIII — (1) Unless otherwise ordered, all claims shall be proved 
by affidavit in Form No 7 m the manner provided section 49 
oNhc Act provided that before admitting any claim the Court 
may call for further evidence 

(2) The affidavit may be made by the creditor or b> 'lonie 
person authorised by him provided that if the deponent is not the 
creditor the affidavit shall state the deponent s 'mthoritv and means 
of kno\vledi,e 

(3) As soon ns mny be after proof of any debt is tendered the 
Court shall by order in writing admit the creditor s claim m w hole 
or in part or reject It provided that when a claim is rejected m 
whole or in pan the order shall state briefl> the reasons for the 
rejection 

(4) A copv ofever\ order rejecting a claim, or admitting it m 
part only shall be sent b> the Court by rcRistercd post to the per'^on 
making the claim within seven da>s from the date of the order 

IX — In an> case in which it shall appear from the debtor’s 
statement that there are numerous claims for wages b> workmen 
and others employed b> the debtor, it shall be sufficient if one 
proof for all such claims IS made either bj the debtor, or b\ 
other person on behalf of all such creditors Such proof si, 
be in Form No 8 
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Schedule of Creditors 

X — As soon as the schedule of creditors has been framed, a 
copy thereof shall, if a receiver has been appointed, be supplied to 
him, and all subsequent entires and alternations made thetein 
shall be communicated to the receiv er, except m cases where the 
Official Receiver himself frames such schedule under section SO 

Scheme 

XI — (I) If a debtor submits a proposal under section 33 (1) 
of the Act, the Court shall fix a date for the consideration of the 
proposal, and notice thereof together with a copy of the terms of 
the proposal shall be sent to every creditor who has proved 

(2) At the meeting for the consideration of the proposal the 
debtor shall be entitled to address the Court in person or by pleader 
in support of the proposal, and every creditor who has proved 
shall be entitled m per«on or by pleader to question the debtor and 
to address the Court 

Receners 

XII — (I) Ever^ receiver or interim receiver other than the 
Official Receiv cr shall be required to giv e such 'ecunty as the Court 
thinks fit, provided that a Na:ir, or Deputy Na*ir, or other 
Government Officer who IS appointed a receiver or interim receiver 
ex officio, and who has already under the Public Accountant’s 
Default Act, XII of 1850, or otherwise, given security, that is still 
\ ahd, for the due account of all moneys which shall come into h« 
possession or control by reason of his office shall not be required 
to give such security unless, ow mg to the extent of the assets Jikeh 
to be realised, or for other special reasons the Court thinks it 
desirable fo do so 

(2) Th^ Court shall not require an Official Receiver to give 
secunty in each case in which he acts under section 57 (2) , but he 
shall, previous to his admission, or within such further time as the 
Court may allow, gn e general security by entering into a tecogw 
-ancewith one or more sufficient sureties in Form No 16 or b> 
depositing Government Securities, in such time as the High Court 
may fix in this behalf 

(3) Where o pennon js referred ro an Offiria) Receiver for 
disposal in exercise of his powers under section 80, the Court 
ordinarily shall, when the debtoris the petitioner, and may, when 
a cr^itor is the petitioner, at the same time appoint him an intejim 
receiver under section 20, and confer on him all the pow ers confer 
able on a receiver under Order XL, rule (1) (d) of the Civil 
Trocedurc Code Such Official Receiver, upon making an order ol 
adjudication, shall at once apply to the Court for an order appoint- 
mg him Recen er for the property of the insolvent under sections 
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56 and 57 The Officnl Receiver should at the same time submit 
a draft order tn Form No 6, with the necessary modifications, for 
signature and sealing 

XIII — (I) The Court ma> remove or discharge any receiver 
other than an Official Receiver, and any receiver or interim receiver 
so removed or discharged, or any Official Receiver suspended or 
dismissed by the Local Gov emment, shall unless the Court other 
wise orders, deliver up any assets of the debtor in his hands and 
books, accounts or other documents relating to the debtor’s property 
which are m his possession or under his control to such person as 
the Court may direct 

(2) If an order of adjudication is annulled, the receiver (if any) 
shall, unless the Court otherwise orders deliver up any assets of 
the debtor in his hands and any books, accounts or other docu 
ments relating to the debtor’s property which arc m his possession 
or under his control to the debtor or to such other person as the 
Court may direct 

XIV —Every receiver or interim receiver shall be deemed for the 
purpose of the Act and of these rules to be an officer of the Court 

XV —(1) Every appheanon to the Court made by a receiver or 
an interim receiver shall be tn writing 

(2) The Court may order that notice of any application by the 
receiver and of the date fixed for the hearing of the application shall 
be sent by registered post to all creditors who have proved 

XVI — (1) The remuneration of receivers other than Official 
Receivers shall be in such proportion to the amount of the dm 
dends distributed as the Court may direct provided that it does not 
exceed five per centum of the amount of the divdends 

(2) When a Receiver realues the sccuri’^ of a secured creditor, 
the Court may direct additional remuneration to be paid to him 
with reference to the amount of work which he has done and the 
benefit resulting to the creditors 

(3) If a receiver other than the Official Receiver has been 
appointed in an m«olvency m which the Court makes an order 
approving a proposal under section 39 of the Act, the remuneration 
to be paid to the Receiver shall be fixed by the Court, and the 
order approving the proposal shall make prov ision for the pa>menr 
of the remuneration and shall be subject to the payment thereof 

XVll — The Receiv er in making his report shall state whether 
in his opinion any of the facts mentioned m section 42, sub-clause 
(1), of the Act exists, and if the debtor makes a proposal under 
section 38 (1) of the Act, the Receiver shall state in his report 
whether in his opinion the proposal is reasonable and is hi ’ 
benefit the general bodv of creditors and shall state the i 
his opinion 
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XVIII — If the Court directs the debtor shill furnish the 
Receiver or, if a Receiver has not been appomred, the Court, uith a 
trading account, and an account showing all moneys and securities 
paid, disposed of or encumbered, or recovered by or from the 
debtor or on his account and his income and the source thereof for 
such period as the Receiver or, if a Receiver has not been appointed 
the Court may direct , provide that the Receiver shall nor, without 
the previous sanction of the Court direct the debtor to furnish 
accounts for more than two years before the date of the presenta 
non of the insolvency petition 

XIX — (1) The Receiver shall keep a cash book and such books 
and other papers as are necessary to give a correct view of his 
administration of the estate, and shall submit his accounts at such 
times and in such forms as the Court may direct Such accounts 
shall be audited by such person or persons as the Court may direct 
The costs of the audit shall be fixed by the Court and shall be paid 
out of the estate 

(2) Any creditor who was proved his debt or the debtor, shall 
be entitled to obtain a copy of the Receiv er s accounts (or any part 
thereof) relating to the estate on payment of the legal fees therefor 

XX —The Receiver shall deposit all valuable securities for safe 
custody with the Naiir or. if so ordered by the Court m the 
Imperial Bank of India, and whenever a sum exceeding Rs 500 
shall stand to the credit of any one estate, the Receiver shall give 

n otice thereof to the Court, and, unless it shall appear that a 
di vidend is about to be immediately declared, he shall obtain the 
Court’s order to invest the same in a Promissory Note of the 
Oov ernment of India or in Post Office Cash Certificates 
Dividends 

XXI —No dividend shall be distributed by a Receiver without 
the previous sanction of the Court 

XXII — The amount of the dividend may, at the request and 
risk of the creditor, be transmitted to him by post 
Discharge. 

XXIII — (1) An application for discharge shall not ordinarily 
be heard until after the schedule of creditors has been framed and 
the Receiver has submitted his report The Receiver ifheisina 
position to make ic ind has already done so, shall file his report 
in Court not less than fourteen days before the date fixed for the 
hearing of the application 

(2) Every creditor who has proved shall be entitled m person 
or by Pleader to appear at the hearing and oppose the discharge , 
provided that he has served upon the insolvent and upon the 
Receiver (if any) not less than 7 days before the date fixed for the 
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hcann? a notice <;tann{; the pround of his opposition to the 
discharge 

(3) A creditor who has not scr\cd the prescribed nonces shill 
not unless the Court otherwise directs be permitted to oppose 
the discharge of the debtor and n creditor who his sened the 
prescnbed notices shill not be permitted unless the Court other 
wise directs to oppose the dischirgc on in> ground not specified 
in the notue 

(4) At the heinng of the application the Court may hear inv 
e\idence which may be tendered by i creditor who his ser\edthe 
prescribed notices or bv theReceucr ind also an> evidence which 
may be tendered on behalf of the debtor and shill e\amine the 
debtor if necessary for the purpose of evplaining my evidence 
tendered ind ma> hear rhe Receiver the debtor in person or h\ 
Pleader who was served the prescribed notice 

(5) Any case m w hich the debtor fills to apply for his discharge 
within the period allowed by the Court under section 27 shall be 
brought up for orders under section 43 If the Court has omitted 
to specify a period under section 27 (1) and the debtor has not 
already applied for discharge the Court upon receipt of the 
Receiver s report shill fix a period within which the debtor shill 
apply for an order of discharge Notice of such period shall he 
given to the Receiver and the debtor and if on its e\pir> the debtor 
has not applied accordtnglv the ci<e shill be brought up for order 
under section 43 

Notices 

XXIV —(1) The notices to be given under section 30 and 37 

(2) of the Act shall be published m the Bombay Government 
Ga ette in English and if the Court so directs in any suitable 
English and Vernacular newspaper md copies of the notices m 
English md in the language of the Court shall be affixed to the 
notice board of the Court 

(2) The notice to be given under section 19 (2) 38 (I) and 41 
(1) of the Act shill be published in am suitable English or Verna 
culir newspaper and if the Court so directs m the Bombav Govern 
ment Gi ette and cop es of the notice in English and m the 
language of the Court shill be affixed to the notice board of the 
Court 

(3) Notice of the date fixed for the hearing of an in«olvenc> 
petition under section 19 (1) of the Act shall be sent b> the Court 
I > registered post it the petition is b> the debtor to all cred tors 
mentioned m the petition and if the pennon is b> i creditor, to the 
lebtor not less than 14 da^s before the said date 

(4) Notice of th- date fixed for the condition of a proposal 
under section 3S (1) of the Act shall be sent b> the Court b> 
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XVIII — If the Court directs the debtor shall furnish the 
” " Court with a 

nnd securities 
y or from the 

debtor or on his account and his income and the source thereof for 
such period as the Recener or if a Receuer has not been appointed 
the Court may direct provided that the Receuer shall not without 
the previous sanction of the Court direct the debtor to furnish 
accounts for more than two years before the date of the presenta 
tion of the insohency petition 

XIX — (!) The Receuer shall keep a cash book and such books 
and other papers as are necessary to guc a correct \iew of his 
administration of the estate and shall submit his accounts at such 
times and in such forms as the Court may direct Such accounts 
shall be audited by such person or persons as the Court may direct 
The costs of the ai dit shall be fixed by the Court and shall be paid 
out of the estate 

(2) Any creditor who was proved his debt or the debtor shall 
be entitled to obtain a copy of the Receu er s accounts (or any part 
thereof) relating to the estate on payment of the legal fees therefor 

XX — The Receiver shall deposit all valuable securities for safe 
custody with the Na ir or if so ordered by the Court in the 
Imperial Bank of India and whene\er a sum exceeding Rs 500 
shall stand to the credit of any one estate the Receuer shall gv\e 
n otice thereof to the Court and unless it shall appear that a 
di vidend is about to be immediately declared he shall obtain the 
Courts order to invest the same m a Promissory Note of the 
Gov ernment of India or in ''^ost Office Cash Certificates 

Dividends 

XXI — No dividend shall be distributed by a Receiver without 
the previous sanction of the Court 

XXII — The amount of the dividend may at the request and 
n«k of the creditor be transmitted to him by post 

Discharge 

XXni — (1) An application for discharge shall not ordinarily 
be heard until after the schedule of creditors has been framed and 
the Receiver has submitted his report The Receuer if he is in a 
position to make it and has already done so shall file his report 
m Court not less than fourteen days before the date fixed for the 
hearing of the application 

(2) Every creditor who has proved shall be entitled m person 
or by Pleader to appear at the hearing and oppose the discharge 
provided that he has served upon the insolvent and upon the 
Receuer (if any) not less than 7 days before the date fixed for the 
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heamc* a tn- ol r*! i'Trs,> 'n to th 

dt>A-^aTve 

(j) A c'e'it O' who Sa« no- <«'\cvl the p’f>cnt^i n'*n O"-!!!!! 
not unl*N> th“ Cour- o herwi<e di-tvi* Ke p^nni tod tv' <'ppv> e 
the dt'^ha'^* c* the debto' and a ^-redito- whv> hi-s '•erved thv 
r’‘^'<^bed non O' <han nc'* be rermttted unle» the C I'lin other 
w-i>e drevts to opP'-'''^^ the di^vLine on am _tound no' 'pcviPevi 
in the nonvc 

(4) -Xt the heanns of the appheatton the Court ma\ hear nn> 
end^nce which ma% be tendered b\ a creditor who ha< «er\edtht 
pre«cnbed notice^ or b\ the Revenxr an 1 nl<o an\ evnienvcwhuh 
ma\ be tendered on behalf ot the debtor ind dull examine tht 
debtor, if nece'<ari tor the purpo e ot explaining an^ exilcnvi. 
tendered and ma\ hear the Reveiver the debtor m person or b\ 
Pleader who wa^ «er\ed the pte<CTibed notue 

(a) An> ca<e in which the debtor faiU to applv for his di k.han.e 
w uhin the penod allow cd bv the Court under <ettion 27 diall It 
brought up for orde»> under <extion 43 If the Court has omitted 
to specif) a penod under section 27 (1) and the del tor has not 
alread) applied tor di<charge the Court upon receipt of the 
Recen er s report «hall fix a period withm which the debtor «hall 
appi) for an order of di<chafj:e N'oticc of svkK ptnovd shall I'e 
given to the Receiver and the debtor and if on its expirv thv del tor 
has not applied accordmcH the cx<t shall K broiiv.ht up for ordir 
under section 43 

Notices 

XXIV — (1) The notices to be given under sevtion 30 and 37 

(2) of the Act shall be publishevi m the Bomba) Government 
Ga ette, in English and if the Court co dtre\.t< in an) smtiblL 
English and Vernacular newspaper and copies of the ncitccs m 
English and m the language, ot the Court shall he affixed to the. 
notice-board of the Court 

(2) The notice to be given under section 19 (2) 3S (1) and 41 
(1) ot the Act shall be published in an) suitable EnJish or Verna 
cufar newspaper and if tfac Court soduects in the Bomba) Govern 
ment Ga ette and cop es of the notuc m En lish and in the 
language of the Court shall be affixevl to the notice-board of the 
Court 

(3) Notice of the date fixed for the hearing of an in«ol\cnc) 

petition under section 19 (1) of the Act shall be sent b) the Court 

b) registered post if the petition is b) the debtor to ill ctevlitors 
mentioned in the petition and if the petition is b) a crevlitor to the 
debtor not less than 14 da)s before the sud date 

(4) Notice of the date fixed for the condition of a pt^ 
under section 3S (1) of the Act shall le <ent b) the C 
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registered post, to all creditors who have tendered proof of their 
debts not less than 14 days before the said date 

(5) Notice of the date fixed for the hearing of an application 
for discharge under section 41 (1) of the Act shall be despatched 
by the Court by registered post to all persons whose names have 
been entered in the Schedule of creditors not less than 14 days 
before the said date 

(6) The notice to be given under section 64 of the Act shall be 
sent by the Receiver by registered post to all persons whose claims 
to be creditors hate been notified but not proved not less than 
one calendar month before the limit of time fixed for proving 
claims 

(7) The notice to given under section 33 (3) of the Act shall 
be served only on the debtor and on the creditors whose names 
appear in the Schedule of credirors and may, if the Court so directs, 
be served on any or all such creditors by registered post. 

(8) The Court may instead of or m addition to forwarding a 
notice by registered post under the foregoing rules cause it to be 
served in the manner prescribed for the service of summons 

(9) In addition to the prescribed methods of publication any 
notice may be published otherwise, m such manner as the Court 
may direct, for instance, by affixing copies m the Court house or 
by beat of drum in the village in which the debtor resides 

(10) It shall not be necessary to give notice of the date to which 
the hearing of a petition or of an aiyhcation for discharge or the 


Summary Administration 

XXV —When an estate is ordered to be administered m a 
summary manner under section 74 of the Act, the provision of the 
Act and rules shall, subject to any special direction of the Court 
and in addition to the modifications contained m section 74, be 
modified as follows, namely , 

(i) There shall be no advertisement of any proceedings m 
a local paper 

fii) The petition and all subsequent proceedings shall be 
endorsed "Summary Case” 

fill) The notice of the heanng of the petition to the credi' 
tors shall be in Form No 15 

fii) The Court shall examine the debtor as to his affairs 
but shall not be bound to call a meeting of creditors, 
but the creditors shall be entitled to be heard and to 
cross examine the debtor 

ft) The appointment of a Receiver will generally not be 
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neccssar>% and the Court may act under section 58 of 
the Act m order to reduce the cost of the proceedtnps 

Sale of immovable property of debtor. 

XXVI. — If no Rccener is appointed and the Court, in exercise 
of Its powers under section 58 of the Act, sells any immovable pro- 
perty of the debtor, the deed of sale of the said property shall be 
prepared by the purchaser at his ow n cost and shall (subject to any 
modifications the Court thinks necessary) be signed by the Presiding 
Officer of the Court. 


Costs. 

XXVII — (1) All proceedings under the Act down to and Includ- 
ing the making of an order of adjudication shall be at the cost of 
the patty prosecuting them ; but. when an order of adjudication 
has been made, the costs of the petitioning creditors shall be taxed 
and be payable out of the estate. 

(2) Before making an order m an insolvency petition presented 
by a debtor, the Court may require the debtor to deposit m Court 
a sum sufficient to cover the costs of sending the prescribed notices 
of the hearing of petition 

(3) No costs incurred by a debtor of. or incidental to, an 
application to approve a composition or scheme shall be allowed 
out of the estate, if the Court refuses to approve the composition 
or scheme 

(4) Whenever a creditor presents an insolvency petition he 
shall deposit in Court the sum of Rs 150 to cover expenses Such 
deposits shall be paid out of the first available assets realised 

Procedure where the Debtor is a Firm. 

XXVIII — (1) Where any notice, declaration, petition or other 
document requiring attestation is signed by a firm of creditors or 
debtors m the firm name, the jiartner signing for the firm shall 
also add his own signature, eg, ^‘Brown & Co , by James Green, 
a partner m the said firm ” 

(2) Any notice or petition for which personal service is neces- 
sary, shall be deemed to be duly scrv'cd on all the members of a 
firm if It IS served at the principal place of business of the firm 
uithm the jurisdiction of the Court, on any one of the partners, or 
upon any person having at the time of service the control or 
management of the partnership business there. 

(3) The provisions of the last preceding rule so far 

the nature of the case will admit, apply m the ca 

carrying on business within the jurisdiction m a 
thanhis own. 
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(4) Where i firm of debtors files an insolvency petition the same 
shall contain the names in full of the individual partners, and if 
such petition is signed in the firm name the petition shall be accom 
pained by an affidavit made by the partner who signs the petition 
showing that all the partners concur in the filing of the same 

(5) An adjudication order made against a firm shall operate 
as if It uere an adjudication order made against each of the persons 
who at the date of the order is a partner in that firm 

(6) In cases of partnership the debtors shall submit a schedule 
of their partnership affairs and each debtor shall submit a schedule 
of his separate affairs 

(7) The joint creditors, and each set of separate creditors may 
severally accept compositions or schemes of arrangement So far 
as circumstances will allow, a proposal accepted by joint creditors 
may be approved m the prescribed manner notwithstanding that 
the proposals or proposal of some or one of the debtors made to 
their or hi3 separate creditors may not be accepted 

(8) Where proposals for compositions or schemes are made by 
1 firm and by the partners thetetn individually, the proposals made 
to the joint creditors shall be considered and voted upon by them 
apart from every set of separate creditors and the proposal made 
to each set of creditors shall be considered and voted upon by 
such separate set of creditors apart from all other crditors Such 
proposal may vary in character and amount Where a composition 
or scheme is approved the adjudication order shall be annulled only 
50 far as it relates to the estate, the creditors of which have con 
firmed the composition or scheme 

(9) If any two or more of the members of a partnership con*ti 
tute n separate and independent firm the creditors of such last 
mentioned firm shall be deemed to be a separate set of creditors 
and to be on the same footing as the the separate creditors or 
an\ individual member of the firm And when any surplus shall 
arise upon the administration of the assets of such separate or 
independent firm, the same shall be earned over to the scpat'ite 
estates of the partners m such separate and independent firm 
according ro their respective rights therein 

Inspection of Proceedings 

XXIX —All insolvency proceedings may be inspected at 
times and subject to such testnctions as the Court may presenbe 
by the Receiver, the debtor, any creditor who has proved or luy 
legal representative on their behalf 


XX'' 

under 

Court 


Pleaders' Fees 


" any proceeding 
r the rules of the 
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APPENDIX. 
Form No 1. 
General Title. 


In the Court of 

Insolvency Petition No of 19 

In the rmtlcr of 

Exfwnc (here insert “the debtor * or ‘A B i creditor or "tlie 
Official Receiver or the Receiver”) 

Form No. 2 
Debtor’s Petition 
(Title ) 

I (fl) ordinarily residins at, (or “carrying on 

business at,” or “personally working for 
gam at” or ‘m custody at” ) m 

consequence of the order of ib) 
being unable to pay my debts, hereby 
petition that I may be adjudged an msol 
vent The total amonnt of all pecuniary 
claims against me is Re (c) 

as set out in detail m Schedule A annexed 
hereunto, which contains the names and 
residences of all my creditors so far as 
they are known to, or can be ascertained 
by me The amount and particulars of 
all my property and debts due to me are 
set out m Schedule B annexed hereunto 
together vvith specification of all my pro 
perty, not consisting of money, and the 
place or places at which such property is 
to be found, and I hereby declare that I 
am willing to place all such property at 
the disposal of the Court save in so far 
as It includes such particulars (not being my books of account) as 
are exempted by law from attachment and sale in execution of a 
decree 

(d) I filed a petition to be adjudged an insolvent in the Court of 
on or about 

and on such petition was adjudged an 
(d) Strike out the insolvent m respect of debts totall 
whole of this clause approximately Rs 
if the debtor has not which assets were realred to the 


(a) Insert name and 
address and description 
of debtor. 

(b) State name of 
Court and particulars 
of decree m respect of 
which the order of de- 
tention has been made 
or by which an order 
of attachment has 
been made against 
debtor’s property. 

(c) State whether, 
and how any of the 
debts are secured 



804 


THE PROVINCIAL INSOLVENCY ACT 


filed a previous peti- of approximately Rs and 

tion to be adjudged dividend (or “dn idends”) of 
an insolvent and sub- in the rupee was (or “were) declared 
stitute a statement to I was granted an absolute order of dis- 
that effect. charge (or “1 was refused an absolute 

order of discharge and my discharge was 
suspended for “and or” I 

was granted an order of discharge subject to the following condi 
ttons ”) on or about 

This adjudication has been annulled on the following grounds 
(or “has not been annulled” (or for the 

above form substitute “and on such petition)'* 

and such petition was dismissed for the following reasons — 

{Signature) 

(Verification clause as m plaints) 



Schedule A referred to in Form No. 2. 

Form of list ot creditors to be annexed to the debtor’s petition 

CREDITORS. 
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N D. Where there hive been mufu.il dealings and it is alleged that a claim by any party his been set-off, 
parly must be entered both as a creditor and debtor and the word ‘Set-ofl’ must be written under the 



Schedule B referred to »n Form No 2 
Ftjrm of List of debtors to be annexed to the debtor’s petition 
DEBTORS 
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Form No. 3. 

Creditor** Petition, 

aitic) 


I C D . of (or We, C. D , of 

&. E F of ) hereby petition the Court that A B (a) 

ordmirily residing at 

(a) Insert name, ad- (or 'carryinR on business at ” 

dress and description or “personally worLms for gain at 

,”) may be adjudsed an insolvent 

and say — 

1 That the said A B is justly and truly indebted to me (or 

us m the acCTCRatc) in the sum of Rs (set out amount 

of debt or debts, and the consideration). 

2 .That 1 (or we) do not, nor does any person on my (or our) 
behalf hold any security on the said debtor’s estate, or any part 
thereof, for the payment of the said sum, 

Or. 

That I hold securuy for the payment of (or part oO the said 
sum (but that I will give up such security for the benefit of the 
creditors of the said A B in the event of his being adjudged insol- 
vent) (or and I estimate the value of such security at the sum 
of Rs ) 

Or, 

That I, C D , one of your petitioners, hold security for the 
payment of, etc 

That I, E F . another of your petitioners, hold security for the 
payment of, etc 

3 That the said A B vvithm 3 months before the date of the 

presentation of his petition has commuted the following act (or 
acts) of insolvency, namely, (here set out the nature and 

date or dates of the act or acts of insolvency relied on) 

fSignature ) 

(Verification clause as in plaints) 

Form No. 4. 

Notice to ccedvtors of the date of heaTVws of 
insolvency petition — section 19. 

(Title ) 

Whereas A B has applied to this Court, by a petition, dated 
of 19 to be declared an insolvent under the 

Provincial Insolvency Act (V of 1920), and your name appears in 
the list of creditors filed by the aforesaid debtor, this is to give 
notice that the Court has fixed the day of 19 ’ 
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m 

for the heann? of the aforesaid ptftmon and the cvamtnation of the 
debtor If ^ou desire to be represented in the matter >ou should 
attend m person or bi a dulj instructed pleader The parttculan 
of the debt alleged in the petition to be due to ^ou are as 
follows — 

Dated this d3> of 19 

Jud?e 


Form No 5 

Order of Adjudication— section 27 
(Title ) 

Pursuant to i petition dated (here insert name descripnon 

and address of debtor) and on reading and heanne 

It IS ordered that the debtor be and the «aid debtor is herebj 
adjudged in<ohenr 

Dated this Jij of 19 

judee 


Form No 6 

Order appointing a Ueccii cr— section 56 
(Title ) 

Whereas AD was adjudicated an insolvent b) 

order of this Court <lared and it appears to the 

Court that the appointment of a Receiver for the proper^ of the 
insolvent is nece«ar^ 

It IS ordered that a recciv in** order be made against the insoh ent 
and a receiving order is hereb> made acain«it the insolvent and R S 
of (or the Official Receiver) is hereby con«tiru 

receiver of the property of the said insolvent 

And It IS furihcr ordered that the 'aid receiver (not being the 
If the receiver is a Olficial Receiver) do give security to the ex 
Govt Officer who tent of — and that his remuneration be fi-\ed 

has given security at 
that IS still valid of 
the hind mentioned 
in the proviso to 
Rule Nil (I), strike 
out this paragraph 
unless the Court spe 
cially directs him to 
give such security 
Dated this 


day of 


19 



809 


RULES OF THE BOMBAY HIGH COURT 

Form No. 7. 

Proof of Debts. 

General For m— section 49 
(Title) 

No. (a) of 19 

(a) Here insert num* In the matter of 

ber giNen in the I, of {h) make oath 

notice. and say or solemnly and sincerely affirm and 

(b) Address in full. declare — 

That the said , at the date of the petition, ti; , the 

day of 19 , and still justly and truly indebted to 

me in the sum of Rs as p , for (c^ as shown by the 

ic) State considera* account endorsed hereon ( or the following 
tion and specify account), ti; — 
the Nouchers (if 
any) in support of 
the claim. 

For which sum or any part thereof 1 say that I have not, nor 
hath any person by fd) order to my knowledge or belief for fd) use 

(d) Here insert IS ords had or received any manner of satisfac 
“my” or “our” or ion or security whatsoever save and 
“their” or “his,” as except the following (e) 

the case may be. 

(e) Here details of 
securities, bills or 
the like. 

Admitted to vote for Rs | Sworn at I Deponent’s 

/ this day . Signature 

judge or Official Receiver I before me \ 

(Signed) X Y 
Designation 

Form No. 8. 

Proof of debts of workmen. 

(Title) 

make oath and say (or solemnly and sincerely 
affirm and declare) — That (c) at the 

date of the adjudication, tit, the day of 
19 , and still justly and 
truly indebted to the several persons whose 
names, addresses and descriptions appear in 
the schedule endorsed hereon in sums 
severally set against their names in the sixt 
column of such schedule for wages due 


I ia) ^ of (h) 
(a) Fill in full name, 
address and occu 
pation of deponent 
(b) The above 
named debtor or 
the foreman of the 
abovenamed deb- 
tor or on behalf 
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of the workmen them respectively as workmen or others in 
and others em- (d) m respect of services rendered by 
plyed by the above them respectively to (e) during such 
named debtor periods before the date of the receiving 

(c) “I or “the order as are set out against their respective 

said ” names m the fifth column of such schedule 

(d) “My employ” for which said sums, or any part thereof 

or “the employ of I say that they have not, nor hath any of 

the jbovenamed them had or received, any manner of satis 
debtor.” faction or security whatsoever 

(e) “Me” or “the 
abovenamed deb 
tor.” 

Admitted to vote for Rs 1 Sworn at ( Deponent’s 

)■ this day •' Signature 

Judge or Official Receiver J before me { 

Commissioner 


Form No. 9. 


Notice to creditors of the date of consideration of a compo 
sltion or scheme of arrangement— Section 38 (1). 

(Title) 

Take notice that the Court has fixed the day of 19 
for the consideration of a composition (or scheme of arrangement) 
submitted by A B , the debtor m the above insolvency pennon No 
creditor who has not proved his debt before the aforesaid date will 
be permitted to vote on the consideration of the above matter If 
you desire to be represented at the abovementioned hearing you 
should be present in person or by a duly instructed pleader with 
your proofs 

Dated this day of 19 


Judge 
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Form No. 10. 

Form under section 38 (2). List of creditors for use at 
Meeting held for consideration of composition or scheme. 
(Title.) 

Meeting held at this day of 19 . 


No. 


Names of all credi- 
tors whose proofs 
have been admit- 
ted. 


Here state as to each 
creditor whether he 
voted, and, if so, 
whether personally 
or by pleader. 


I 


Amount 

of 

Assets 


Amount 

of 

admitted 

proof. 


Total 


Required number of Majority 
Required value Rs 

Form No. 11. 


Form of Notice under section 64. Notice to persons 
claiming to be creditors of intention to declare 
final Dmdend. 

(Title) 


TaLe notice that a final dividend is intended to be declared m 
the above matter^ and that if you do not establish vawt claim to the 
satisfaction of the Court on or before the day of J9 or 
such later day as the Court may fix, your claim will be expunged, 
and I shall proceed to make final dividend without regard to such 
claim. 

Dated this day of 19 


ToX Y. 


O. H. / 

Receiver, / 
(Address) r 
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Form No. 12. 

Order annulling Adjudication under section 37. 

(Title,) 

On the application of R S , of and on reading 

and hearing it is ordered that the order of adjudi' 

cation dated against A. B , of be 

and the same is hereby annulled 

Dated this day of 19 . 

Judge 

Form No. 13. 

Notice to Creditors of Application for discharge — 

Section 41 (I) 

(Title ) 

Take notice that the abovcmcnttoned insolvent has applied to 
the Court for his discharge and that the Court has fived the 
day of 19 at o’clock for hearing the application 

Dated this day of 19 

Judge 

Note. — On the back of this nonce the provisions of section 4^ 
(1), Act V of 1920 should be printed 

Form No. 14. 

Order of Discharge subject to conditions as to earnings, 
after-acquired property and income 
Section 41 (2) (a), (b) or (c) 

(Title) 

On fhc application of , adjudged insolvent 

on the day of 19 , and upon taking into 

consideration the report of the Official Receiver (or receiver) as to 
the insolvent’s conduct and affiirs and hearing A B. and C. D 
creditors : 

It IS ordered that the insolvent — 

(a) be discharged forthwith ; or 

(b) be discharged on the , or 

(c/ be discharged subject to the following conditions as to his 
future earnings, after-acquired property and income 

After setting aside out of the insolvent’s earnings, after-acquired 
property, and income, the yearly sum of Rs. for the 

support of himself and hts family, the insolvent shall pay the 
surplus, if any (or such portion of such surplus as the Court may 
determine), of such earnings, after-acquired property, and income 
to the Court or Official Receiver, (or receiver) for distribution 
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amoriR the creditors In the msoKcncy An account shall, on the 
1st day of January m every year or within 14 da>s thereafter, be filed 
m these proceedings, by the insolvent setting forth a statement of 
his receipts from eaminps, after-acquired property, and income 
during the year immediately proc^mg the said date, and the 
surplus payable under this order shall be paid by the insolvent into 
Court or to the Official Rccciv er (or rcceiv cr) within 14 days of the 
filing of the said account 

Dated this day of 19 

Judge 

Form No. 15. 


Summary Administration — Section 74. 
(Title) 


Take notice that on the day of 19 , the above 

named debtor presented a petition to this Court praying to be adju 
dicated an insolvent and that on the day of 

19 , the Court being satisfied that the property of the debtor is 
not likely to exceed Rs 500, directed that the debtor’s estate be 
administered in a summary manner and appointed the day 

of 19 , for the further hearing of the said petition and 

the examination of the said debtor 

Also take notice that the Court may on the aforesaid date then 
and there, proceed to adiudication and distribution of the assets of 
the aforesaid debtor It will be open to you to appear and give 
evidence on the date Proof of any claim you desire to make must 
be lodged in Court on or before that date 

Given under my hand and the seal of the Court this day 

of 19 

Judge 


Form No. 16. 


Recognizance of the Official Receiver and sureties. 

(Rule XIV ) 

The Judge of the District Court has approved of and 

allowed this recognizance 

R P H of, etc , W B of, etc . and T P of, etc , in the District 
Court of personally appearing, do acknowledge them 

selves, and every of them doth acknowledge himself to owe the 
respective sums of money set opposite to their respective names in 
the schedule hereto to be paid to 

Esquire, Judge of the said Distnet Court of his ^ 

in Office or assigns , and in default of payment of the said 
live sums, the said R P H, W B , and T P are willing 
agree each for himself, his heirs, executors and ’ 
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these presents, that the said sums shall be levied, recovered and 
received of and from them and every of them, and of and from all 
and singular the manors, messuages, lands, tenements and heredita 
ments, and goods and chattels of them and every one of them 
wheresoever the same shall be found Witness the day of 19 
Whereas the Government of Bombay have by an order No 
dated the day of 19 appointed the said R P H 

Official Receiver under Section 57 of the Provincial Insolvency Act 
(V of 1920) and he has thereby become liable to give security to be 
approved by the said District Court And whereas the said Judge 
has approved of the said W B and T P to be sureties for the said 
R P H in the amounts set opposite to their respective names m 
the schedule hereto and has also approved of the above n ntten 
recognizance, with the underwritten condition as a proper security 
to be entered into by the said R P H W B and T P and m 
testimony of such approbation Esquire, the Judge of 

the said Court hath signed his name in the margin hereof Now 
the condition of the above written recognizance js such that if the 
said R P H , his executors or admimsctators or any of them do and 
shall duly account for what the said R PH, shall receive or get 
under his control or become liable to pay as Official Receiver at 
such periods and in such manner as the said Courts shall appoint 
and pay the same as the said Court direct then the above recog 
nizance to be void, otherwise to remain in full force and virtue 

The Schedule above referred to. 

R P H thousand rupees 

W B thousand rupees 

T P thousand rupees 

Taken and acknowledged by the abovenamed R P H , etc etc 



Form No. 17 . 

Register of InsoKency Petitions. 
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Rules fmde by the High Court with the sanction of the Local 
Government under the powers conferred by section 79 of the 
Provincial Insolv^ency Act, 1920 for earning into effect the 
provisions of the Act 

1 These rules may be cited ns The Punjab Provincial Insol 
venev Rules and shall apply to all proceedings under the 
Provmciallnsolvency Act 1920 

2 The forms annexed to these rules (printed at the end) with 
such variations as circumstances may require shall be used for the 
matters to which they severally relate 

3 (0 In those rules unless there is anythin;, repugnant m the 

subject or context— 

The Act means the Provincnllnsolvency Act 1920 

Receiver means a Receiver appointed by the Court under 
Section 56 (1) of the Act 

Interim Receiver means a Receiver appointed by the Court 
under section 20 of the Act 

Proved debt means the claim of a creditor so far as it haj 
leen admitted by the Court or by the Official Receiver empowered 
under Section SO (1) (b) of the Act 

(ii) Unless there Is anything repugnant in the context 
words and expressions used m these rules shall have 
the <ame meanings as those assigned to them in the 
Act and references to sections shall be taken to be 
references to seccions of the Act 

4 (fl) Every insolvency petition shall on institution be entered 
m Civil Rchister of Miscellaneous Cases (Register No II) in all 
courts exercising insolvency jurisdiction and shall be given a 
serial number in that register If the petition results in adjudi 
cation the case should be entered m the Register of persons 

' rm No 15 attached 

ceedings subsequent 

(h) Miscellaneous applications under sections 4 53 54 and 
69 of the Provincial Insolvency Act should be entered in Ci'U 
Register No VI (Register of Miscellaneous Petitions) which is the 
proper register for entering such applications A separate register 
should be mamtamed m this form for insoK ency cases 
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5 All msoRcncv procecditiRS im> be inspected by the Rccener, 
the debtor, and any creditor who has pro\cd, or any legal 
representatu e on their behalf at such times and subject to the 
same rules as other Court records (Vide Volume IV, Chapter 16 — 
Records) proMded that no fee shall be charged for inspection made 
by the Recei\ er 

Notices. 

6 \Vhene%er publication of any notice or other matter is 
required by the Act to be made m an official gazette, a memo- 
randum referring to, and gnmg the date of, such advertisement 
shall be filed with the record and noted in the order sheet 

7 (i) Notice of order fiving the date of the hearing of 
pention under section 19 (2) may, m addition to the publication 
thereof in the local official gazette, be also advertised in such 
newspaper or newspapers as the court may direct A copy of 
the notice shall also be forwarded by registered post to each 
creditor, to the address given m the petition, or served on the 
creditor in the manner prescribed for the service of summonses, 
as the Court thinks fit The same procedure shall be followed m 
respect of notices of the date for the consideration of a proposal 
for composition or scheme of arrangement under section 38 (1) 

(ii) Where the petition is by a creditor a notice shall be 
served on the debtor in the manner prescribed for the service 
of summonses 

8 Notices of order of adjudication under section 30 shall be 
published m the local official gazette and may also be published 
in such newspaper or newspapers as the Court may think fit 
When the debtor is a Government servant, a copy of the order 
shall be sent to the head of the office m which he is employed 

The same procedure shall be followed m regared to notice of 
orders annulling adjudication under section 37 (u) 

9 The notices to be given under section 33 (3) of the Act 
shall be served only on the Receiver and on the creditors who 
have proved their debts and may, if the Court «o direct, be served 
on any or all such creditors by registered post 

10 The notice to be given by the Court under section 50 
shall be served on the creditor or hts pleader, or shall be sent 
through the post by registered letter 

11 The notice to be issued by the Receiver under section 64 
before the declaration of a final dividend to the persons whose 
claims to be creditors have been notified, but not proved, shall 
be sent through the post by registered letter 

12 (i) When the creditors appear in Court m answer to the 
notices issued under section 19 (2) of the Act or appear to - 
iheir debts, they shall be required to give their addresses 
service by post 

32 
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(ii) Whenever an order of adjudication is made the Coun 
should at the same time, fix a date on or before which the insolvent 
should apply for discharge 

(in) When an application for discharge is made, the Court 
should fix a date for hearing it and issue notices (ordinarily by 
registered post) to the creditors at the addresses furnished by 
them 

13 Notices of the date of hearing of applications for discharge 
under section 41 (I) shall be published m the local official gazette 
and may also be published m such newspapers as the Judge may 
direct, and copies shall be sent by roistered post to all creditors 
whether they have proved or not or served on them in the manner 
prescribed for service of summons, as the Court chinks fir 

14 A certificate of an officer of the Court or of the Official 
Receiver or an affidavit by a Receiver that any of the notices refer 
red to m the preceding rule has been duly posted, accompanied by 
the post office receipt, shall be sufficient evidence of such nonce 
having been duly sent to the person to whom the same was 
addressed 

15 In addition to the methods or publication prescribed in 
these rules, the notice usued thereunder may be served in the 
discretion of the Court m such other manner as the Court may 
direct, for instance, by affixing copies on the Court house or by 
beat of drum in the village where the insolven resides 

16 Every notice issued under rules 7,8 11 and 12 shall be 
published or issued at least 14 days before the doing of the act of 
which warning is given in such notice 

Note — Whenever notice IS permitted by these rules robe sent 
by registered pose it should be with acknowledgment 
due 

Receivers and Interim Receivers. 

17 Every appointment of a Receiver shall be by order in 
writing signed by the Court Copies of this order, senled with the 
seal of the Court, shall be served on the debtor, and forwarded to 
the person appointed 

18 Every Receiver or Interim Receiver, other than an Official 
Reciver, shnll be required to give such security as the Court thinks 
fir (As regirds security to be taken from Official Receivers 
Chapter 5 of this Volume) 


2p A — - i_ ..c been framed, a 

copy Interim Receiver 

as the es and alterations 


made uieieiii, sii in ue cuniiiiuiiicjLLii lu uic i«.ccciver or the Interim 
Receiver 
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20 (i) A Court uhen fiving the temunention of Reccuershould, 
as a rule, direct it to be in the nature of a commission of percentape 
not exceeding per cent of the amount of the dividends, of which 
one part should be payable on the amount reaUied, after deducting 
any sums paid to secured creditors out of the proceeds of their 
securities and the other part on the amount distributed m 
dividends 

This commission is intended to cover all office expenditure, 
including cost of establishment, if any. to be maintained by the 
Receiver for the discharge of his duties, and contingencies such 
as purchase of account books and forms and issue of notices, etc , 
incurred by the Receiver m connection vv ith the administration of 
the Insolvents’ Estates 

(ii) Where a Receiver realues the security of a secured credi- 
tor, the Court may direct additional remuneration to be paid to 
him with reference to the amount of the work which he has done 
and the benefit resulting to the creditors 

(in) U a Receiver has been appointed in an insolvency proceeding 
in which the Court makes an order approving a proposal under 
section 39, the remuneration to be paid to the Receiver shall be 
fixed by the Court, and the order approving the proposal shall 
make provision for payment of the remuneration and shall be sub- 
ject to the payment thereof 

21 If a person is specially appointed an Interim Receiver and 
IS afterwards appointed Receiver m the case his realuations in 
both the capacities can be treated alike and the ordinary commis 
sion charged Other cases m which an Interim Receiver does 
w ork but there is no adjudication or substantive receivership are 
few, but in them if any real work is done beyond the taking charge 
of such insignificant movables as the debtor produces voluntarily, it 
will probably have to be done quickly and be of a definite chara''ter 
and if any remuneration has to be fixed separately in those cases, 
It should be such sum as the Insolvency Judge may decide on the 
Receiv er’s appointment, subject to a maximum of one per cent on 
the estimated \ alue of the property 

22 The Receiver shall keep a Cash Book, a Dividend Register 
and such other books as may be required to give a correct vieiv of 
hts administration of the Estate, and shall submit his accounts at 
such times and in such form as the Court may direct In the 
ab«ence of any such directions, the Receiver shall submit to the 
Court for each quarter, not latter than the 10th day of the month 
next following, an account, showing all the receipts and disburse- 
ments in cases in which he is a Receiver The Receiver’s accoun 
shall be audited by the Local Audit Department of the Accounta'' 
General, Punjab The cost of the audit shall be paid out of 
estate at the rate of 1 1/4 per cent of the total realuations 
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23 Receivers should not amalgamate their transactions relating 
to interim proceedings with those of Insolvent Estates 

24 The cash which ts realized or collected by an Intenm 
Receiver should be deposited m the Imperial Bank or some other 
approved Bank, and not mixed up with the Insolvent Estates Fund 
of winch an account is kept m the treasury 

25 An Interim Receiver shall be requited to maintain only 
the following books and forms — 

(i) A Cash Book m Form No 15 of Official Receivers 

(ii) A Receipt Book in Form No 9 of Official Receivers 
(ill) A Property Register in Form No 16 given at the end 

of these rules 

26 A separate audit of interim accounts in unnecessary be 
cause if the interim appointment leads to full receivership after 
admdication the Interim Accounts will be incorporated m the re 
ceiver’s accounts which will then be audited as such m the usual 
way If, however, the petition for insolvency is dismissed, no audit 
IS required because the debtor would, under the circumstances him 
self take back the estate from the Intenm Receiver 

27 Any creditor who has proved hts debt may apply to the 
Court for a copy of the receiver’s accounts or any part thereof 
relating to the Estate, as shown by the Cash Book up to date and 
shall be entitled to such copy on payment of the charges hid down 
in the rules of this Court regarding the grant of copies 

28 The Receiver shall deposit all valuable securities and cash 
for safe custody with the Nazir (who shall enter the same m the 
Malkhana Register to be maintained in form 23 and paste a hbel 
thereon m form 24 as prescribed for Official Receivers in Chapt« 
5 — B, Rules and Orders, Vol II) or in the Imperial Bank of India 
or any other approved Bank, as the Court may direct, and when 
ever a sum exceeding Rs 500/- shall stand to the credit of any one 
Estate, the Receiver shall give nonce thereof to the Court , and 
unless It shall appear that a dividend is about to be shortly de 
dared, be shall obtain the Court’s orders as to investment of the 
same in a suitable manner, e g, in securities or as a fixed deposit 
with a Bank, etc 

29 (i) The Court may remove or discharge any Receiver or 
fnCenm Kecerver, and any Reonvet or /ntermi Receiver so ivitmn-'® 
or discharged shall, unless the Court otherwise orders, deliver up 
nny assets of the debtor in his hands and any books accounts or 
other documents, relating to the debtor’s property which are m 
his possession or under his control, to such person as the Court rmy 
direct 

(ii) If an order of ad/udication is annulled, the Receiver, if ar>\. 
shall, unless the Court otherwise directs, deliver up any assets oi 
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the debtor in his hands and any books, accounts or other docu- 
ments, relating to the debtor’s property, which are in his possession 
or under his control, to the debtor or to such other person as the 
Court may direct 

30 (i) Unless the Court otherwise directs, the Receiver or In- 
tenm Recen er shall as soon as may be after his appointment, and 
in any case before the hearing of the debtor’s application for dis 
charge, draw up a report upon the cause of the debtor’s insoKencv, 
the conduct of debtor so far as it may ha\c contributed to his insol- 
vency and also his conduct during the insolvency proceedings in all 
matters connected with such proceedings, and in particular such 
report shall state specihcally whether any of the facts mentioned 
in each of the clauses of or sub section (1) of section 42 exist or do 
not exist 

(ii) If the debtor submits a proposal under section 38 (1) of the 
Act, the Receiver shall state m his report whether in his opinion 
the proposal is reasonable and is likely to benefit the general body 
of the creditors and shall state the reasons for his opinion 

31 Every Receiver or Interim Receiver shall be deemed for 
the purposes of the Act and of these Rules to be an officer of the 
Court 

Proof ot debts. 

32 (i) A creditor’s proof may be by an affidavit in Form No 6 
with such variations as circumstances may require 

33 In any case in which u appears from the debtor’s statement 
that there are numerous claims for wages by workmen and others 
employed by the debtor, it shall be sufficient if one proof for all 
such claims is made either by the debtor or by some other person 
on behalf of all such creditors Such proof should be in Form 
No 7 

Dividends 

34 (0 A di\ idcnd should be declared m each estate ordinarily 
every six months, i e , on the Ist July and the 1st January each year 

(ii) If sufficient funds ate not available for a particular 
dividend m any particular estate a report to this effect should be 
made to the Court for orders on these dates 

(ill) No dividend shall be distributed by a Rccew er w ithout 
the previous sanction of the Court 

dividend has been sane 
f there is no Receiver, by 
. )ved a debt, by registered 
post within one month from the date of the order sanctioning the 
distribution 

(v) An order shall not be made under section 65 of the , ^ 
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without giving the Receiver an opportunity to show cause why tK« 
order should not be made 

(vl) The amount of the dividend may, at the request, expense 
and risk of the creditor, be transmitted to him by post 

But if the amount is under Rupees twenty, the Official Re* 
cciver may, after due nonce, remit the sum by post to the creditors 
concerned at their expense and risk even when no formal request 
has been made by them 

(vn) Where the assets in the hands of the Official Receiver 
are too small for distribution as dividend eg, a rupee or so these 
sums may be treated with the permission of the Court m each 
case, as ‘‘unclaimed" by creditors and eventually lapsed to Govern 
ment 

Procedure where the debtor is a firm. 

35 Where any nonce, declaration, petition or other document 
requiring attestation is signed by a firm of creditors or debtors m 
the firm’s name, the partner signing for the firm shall also add his 
own Signature, e g . "Brown Co by James Green, a partner in the 
said firm " 

36 Any notice or petition for vvhich personal service n 
necessary, shall be deemed to be duly served on ail the members oi 
a firm if It IS served at the principal place of business of the fitni 
within the jurisdiction of the Court, on any one of the partner' ot 
upon any person having at the time of service the control or 
management of the partnership business there 

37. The provision of the last preceding rule shall, so far as 
the nature of the case will admit, apply, in the case of any person 
carrying on business within the jurisdiction m a name or style othr^ 
than his own 

38 Where a firm of debtors files an insolvency petition the 
same shall contain the names in full of the individual partners, 
and if such petition IS signed m the firm’s name the petition shal* 
be accompanied by an affidavit made by the partner who signs rne 
petition showing that all the partners concur in the filing of the 
same 

39 An adjudication order made against a firm shall operate as 
if It were an adjudication order made against each of the persons 
who at the date of the order are partners m that firm 

40 In cases of partnership, the debtors shall submit a schedal^ 
of thew partnership affairs, and ««:h debtor shall submit a schedu'e 
of his separate affairs 

41. The joint creditor and each set of seperate creditors, may 
severally accept composition or schemes of arrangement bo 
far as circumstances will allow, a proposal accepted by joint 
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creditors may be approved m the prescribed manner, notwith- 
standing that the proposals or proposal of some or one of the 
debtors made to their or his separate creditors may not be accepted 

42 Where proposals for composition or schemes are made by 
a firm, and by the partners therein individually, the proposals made 
to the joint-creditors shall be considered and voted upon by them 
ap ^ ' ' ’ ’ ' ’ . 

eac 
sue 

proposals may vary in character and amount Where a composi 
tion or scheme is approved, the adjudication order shall be annulled 
only so far as it relates to the estate, the creditors of which have 
confirmed the composition or scheme 

43. If any two or more of the members of a partnership cons 
titute a separate and independent firm, the creditors of each last 
mentioned firm shall be deemed to be a separate set of creditors 
and to be on the same footing as the separate creditors of any 
individual member of the firm And when any surplus shall arise 
upon the administration of the assets of such separate or indepen- 
dent firm the same shall be carried over to the separate estates of 
the partner in such separate and independent firm according to 
their respective rights therein 

Summary Administration. 

44 When an estate is orderd to be administered m a summary 
manner under section 74 of the Act the provisions of the Act and 
Rules shall, subject to any special direction of the Court, be 
modified as follows, namely 

(i) there shall be no advertisement of any proceedings in the 
local official ga-ette or any newspaper , 

(ii) the petition and all subsequent proceedings shall be endor- 
sed ‘ Summary Case" , 

(m) the notice of the hearing of the petition to the creditors 
shall be m Form No 14 , 

(iv) the Court shall examine the debtor as to his affairs, but shall 
not be bound to call a meeting of creditors, but the creditors shall 
be entitled to be heard and to cross-examine the debtor , 

(v) the appointment of a Receiver will often not be necessary, 
and the Court may act under section 58 of the Act in order to 
reduce the cost of the proceedings The administration charges, 
how e\er, shall be levied at the same rates as in ordinary cases 
These charges should be credited into the neasury under Head XXI 
Administration of Justice-Misc. Fees and Fines — Insolvency Court 
Receipts , 

(vi\ the ordinary Naiatax staff should be employed for con- 
ducting sales ; <> 
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(vu) the only registers which need be kept are the Cash Book, 
the Dividend Register, the Register of Property and such other 
Registers as may be required to give a correct view of the admmiS' 
tration of the estate. 

Prosecutions. 

45. Before passing an order for making a complaint of any 
offence referred to m section 69, the Court shall issue a notice to 
the debtor calling upon him to show cause why such an order 
should not be passed against him 

Discharge. 

46 An application for discharge shall not ordinarily be heard 
until after the schedule of creditors has been framed and the 
Receiver has submitted his report, (vide Rule 30) The Receiver, 
if he is in a position to make it and has not already done so, shall 
file his report in Court not less than fourteen days before the date 
fixed for the hearing of the application 

47. Every creditor who has proved shall be entitled m person or 
by pleader to appear at the hearing and oppose the discharge 

48. Ac the hean ' ' ’ > /-. i - — 

evidence which may 

which may be entere< 

the debtor, if necessary, fot the purpose of explaining any evidence 
tendered and may hear the Receiver, the debtor, m person or by 
pleader, and any creditor m person or by pleader 

49. Any case m which the debtor fails to apply for his discharp 
within the period allowed by the Court under section 27 shall he 
brought up for orders under section 43 If the Court has omitted 
to specify a period under section 27 (I). and the debtor has not 
already applied for discharge, the Court upon receipt of the 
Receiver’s report shall fix a period ivithin which the debtor shai* 
apply for an order of dischaiye. Nonce of such period shall he 
given to the Receiver and the debtor, and if on its expiry the debtor 
has not applied accordingly, the case shall be brought up for orders 
under section 43. 

Sale of immovable property. 

50. If no Receiver is appointed and the Court, in exercise of 
Its powers under sectior 

of the insolv’ent, the dec 

pared by the purchaser ■ ' 

Presiding Officer of the Court. The cost of registration (if aW 
u ill also be borne by the purchaser. 

51. As a rule property should be sold by public auction, sales 
in any other manner should only be made with the sanction of the 
Court. 
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Costs. 

52. All proceedings under the Act, down to and including the 
making of an order of adjudication, shall be at the cost of the party 
prosecuting the same, but u hen an order of adjudication has been 
made on the petition of a creditor the cost of the petitioning credi- 
tor including the costs of the publication of all notices required by 
the Act or Rules shall be taxed and be payable out of the Estate. 

Note — All expenses including the expenses of any travelling 
done by an Interim Receiver with the permission of the Court granted 
after heanng the applicant have to be met by the party prosecuting 
the application according to this rule, and if these expenses are not 
furnished the application for insolvency should be filed 

53 A person applying to be adjudicated an insolvent shall 
deposit a fee of at least Rs 20 or such further sums, if any, as the 
Court may, from time to time, direct to cover the cost of the issue 
of the prescribed notices, of their publication in the Government 
Gazette and of all other proceedings under the Act, down to and 
including the making of an order of adjudication Each such 
deposit shall be treated in Chapter 10 of this volume 

Note No 1— -This deposit does not cover process fees, which 
shall be realized as usual, in Court fee stamps according to the 
rules 

Note No 2— This deposit is meant not only for paying the ex- 
penses of publication of certain notices in Government Gazette but 
also to cover the cost of issue of the prescribed notices and all other 
proceedings under the Act down to a certain stage The postage 
for notices should not, therefore, be recovered from the parties con- 
cerned until the deposit made under this rule has been exhausted 
and there is an express order of the Court for the purpose 

Note No 3 — ^The amounts of undisburscd balance of the depo- 
sits should transferred to the insolvent's assets after adjudication 
All expenses incurred after the order of adjudication can be met 
out of these assets 

54 No cost incurred by a debtor in connection with an 
application to approve of a composition or scheme shall be allowed 
out of the estate if the Court refuses to approve the composition 
or scheme 

55 If the assets available arc not sufficient m any case for 

taking proceedings necessary for the administration of the estate, 
the Receiver or Interim Receiver or Official Receiver, as the case 
may be, may call upon the creditors or any of them to advance the 
necessary funds or to indemnify him against the cost of such proceed- 
ings Any assets realized by such proceedings shall be applied, 
the first place, towards the payment of such advances with '' 
thereon at 6 per cent, per annum. / 
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Forms in Insolvency Proceedings 
Form No 1 
General Title 

In the Court of 

Insolvency petition No of 19 

In the matter of 

Ex parte (here insert “the Debtor” or “A B or 
creditor’ or “the Official Receiver” or ‘ the Receiver") 

Form No. 2. 

Debtor's Petition (Section 13) 

In the Court of the 

Insolvency Petition No of 19 

1 (a) ordinanlj^ 

residing at (or ‘ carrying on business at^ 
or personally working for gam at’ 
or “m custody at ") in con«e 

quence of the order of (b) 
mg unable to pay my debts, hereby 
petition that 1 may be adjudged os in<ol 
vent 

The total amount of all pecuniary 
claims against me is Rs (c) a| 

set out m detail in Schedule A anneveJ 
hereunto which contains the names 

and residences of all my creditors so far 

as they are known to, or can be ascertained by me The amount 
and particulars of all my property are sec out in Schedule B annexed 
hereunto together with a specification of all my property not con 
sisnng of money and the place or places at which such property is to 
be found and 1 hereby declare that I am w ilhng to place all such pro 
perty at the disposal of the Court save m so far as it includes such 
particulars (not being my books of account) as are exempted by la" 
from attachment and sale m execution of a decree 

I have not on any previous occasion filed a petition to be 
adjudged an insolvent or, 1 set out in Schedule C particulars 
relating to my previous petition to be adjudged an insolvent 
petitions 


(a) Insert name and 
address and decrip 
tion of debtor 

(b) State name of 
Court and Particulars 
of decree, in respect 
of which the order of 
detention has been 
made or by which an 
order of attachment 
has been made against 
debtor's property 

(c) State whether 
and how many of the 
debts are secured 


(Verification clauses as in Plaints) 


Signature 
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Name of 

Residence 

of 

creditor. 

Amount 

of 

debt. 

Nature 

of 

debt. 

1 Security. 

Remarks. 

creditor. 

Nature 

Amount 

1 

2 

3 

4 

5 

6 

7 

i 








Column 4 — 'In this column enter whether the debt is a judg- 
ment'debt, amount due on promissory note, mortgage debt, verbal 
loan, balance for goods, security for another, etc. In the case of 
judgment-debt state the name of the Court and the number of the 
case. 

Column 5— In this column state the nature of property whether 
land, house, gold, etc., and the nature of the security, whether 
deposit, pledge without possession, pledge with possession, mortgage 
deposit of little deeds, etc 




' Schedule B. (Assets). 

(l) Moi'able and jmmouible pToi>eT(y, 
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c>. 


If mortgaged state. 
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CO 
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In the case of land. 
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CO 

•j 
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■AJjadoad jo uoqduasaQ j 

C 


d 


(2) — Debts ou mg to petitioner. 
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1 
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3 
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iO 
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cC 

1 'Jqap }o junouiy 


< 




<5 

•jqap 30 sjnicjq 



uojqap 30 aouapiso'g 



Name 

of 

debtor. 






Column 3 — In this column enter particulars as in column 4 of Schedule A. 
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Schedule C. 

Former f?et«£»onj for tttsoliency the I^etitfoner. 


Serial 

No. 


Date of 
petition 


I Date and des- 
j Date of Ad' cnpnon of 

' judication, if | final order on Rgmails 
any the former 1 

petition 


(a) If the petition was dismissed state the reasons for dismissal 
If debtor has previously been adjudged an insolvent, give concise 
particulars of his insolvency, mclodinc a statement, whether any 
previous adjudication has been annulled, and if so, the grounds 
therefor. 
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Form No. 3. 

Notice to Creditors of the Date of hearing of an 
Insolvency Petition. 

Section 19 

Insolvency Petition No. of 19 . 

In the Court of 

Whereas A B. has applied to this Court by a petition, dated 
of 19 , to be declared an insolvent under the Provincial 
Insohency Act, 1920, and your name appears m the list of 
creditors filed by the aforesaid debtor, this is to give you notice that 
the Court has fixed the day of 19 . for the 

hearing of the aforesaid petition and the examination of the 
debtor. If you desire to be represented in the matter, you should 
attend in person or by duly instructed pleader. The particulars 
of the debt in the petition to be due to you are as follows . — 

Judge 


Form No. 4 

Order of Adjudication, Section 27. 

In the Court of 

Insolvency Petition No of 19 . 

Pursuant to a petition, dated , against (here insert 

name, description and address of debtor) and on the application 
of (here insert "the Official Receiver” or “the debtor himself ’ or 
"A B of a creditor”) and on reading 

and hearing it is ordered that 

the debtor be and the said debtot is hereby, adjudged insolvent. 

It IS further ordered that the debtor do apply for his discharge 


r before 

Dated this 


day of 


Judi’e. 


(a) Here state the period or the date on or before which the 
insolvent must apply for his discharge. 
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Form No 5 


Order Appointing Receiver 
Section 56 
In the Court of 

Insolvency Petition No of 19 

Whereas A B was adjudicated an insolvent by 

order of the Court dated and it appears to the 

Court that the appointment of a Receiver for the property of the 
insolvent is necessary 

It IS ordered that a receiving order be made against the 
insolvent and a receiving order is hereby made against the m'ol 
\ent and A B of (or the Official Receiver) n 

hereby constituted Receiver of the property of the said insolvent 
And It IS further ordered that the said Receiver (not being the 
Official Receiver) do give security to the extent of ^nci 

that his remuneration be fixed at 


Dated Judge 

Form No 6 
Proof of Debts 
General Form Section 40 
fTide) 

(а) Here miert matter of No 

number given in the ^ ,q 

notice 

I of (b) make 

(б) Addreys in solemnly and sincerely ttjfrin 

ond declare) 


1 That the said 
petition vr the day of 

19 and still justly and truly indebted to me in the sum 
of Rs as P 

(cj state considera 
tjon and specify 
voucher* (if any) In 
support of the claim 
(d) Here enter 
detail* of securitte* 
bill* or the like 


for (c) by the account endorsed hereon (or the 
following account) viz for which sum or any 
part thereof 1 say that I have not nor hath 
or any person by 

order to my knowledge or belief for 
use had or received any manner of satisfaction 
or secunty whatsoever save and except the 
following (d) 


Admitted to vote for Rs 
Judge or Official Receiver 




Sworn at 
this day of 
before me 


f Deponent s 

] Signature 
^ Commissioner 



833 


RULES OF THE LAHORE HIGH COURT 
Form No, 7. 

Proof of Debt of Workmen. 

(Tirlc.) 

I (a) of (b) make oath and say (or solemnly and sincerely 
affirm and declare) : — 

at the date of adjudication, tit, 
the day of 19 , and still 

— justly and truly indebted to the 
several persons whose names, addresses and 
descriptions appear in the schedule endor- 
sed hereon in sums severally set against 
their names m the sixth column of such 
schedule for wages due to them respective- 
ly as workmen or other in (d) m 
respect of services rendered by them 
respectively to (e) during such periods be- 
fore the date of the receiving order as are 
sec out against this respective names m the 
fifth column of such schedule for which 
said sums or any pare there of, 1 say that they have not, nor hath 
any of them had or received any manner of satisfaction or security 
whatsoever 

Admitted to vote for Rs \ Sworn at this day of 

Judge or Official Receiver ^ before me 

Deponent’s Signature 
Commissioner 

Form No. 8. 

Notice to Creditors of the date of consideration of composition 
or Scheme of Arrangement 

Section 38 

fTiile; 

Take notice that the Court has fixed the date of 

19 for the consideration of a composition (or scheme of arrange- 
ment), submitted by A B the debtor m the above insoKcncy 
petition No creditor who has not preved his debt before the 
aforesaid date will be permuted to vote on the consideration of the 
abo\e matter If you desire to be represented at the abovemen- 
tioncd hearing you should be present in person or by duly 
instructed pleader with your proof. / 


(O 511 in full name, 
•ddress and occupa- 
tion of deponent. 

(b) The above* 
named debtor or the 
foreman of the above- 
named debtor or on 
behalf of the work- 
men and othera em- 
plo>cd by the above* 
nameddebtor. 

(c) “I" or “the 
tald". 

(d) “My employ” 
or “the employ of the 
above-named debtor,” 

(e) “Me” or the 
above-named debtor.” 


53 
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Form No 9 
Form under section 38 

List of creditors for use nt meeting held for consideration 
of composition or scheme 
(Title ) 

Meeting held at this day of 19 


Name of 
all ere 
dirors 
whose 
proofs 
havebeen 
admitted 

riere state as 
to each 
creditor 
wliether he 
voted and 
if so whether 
personally or 
by pleader 

Amount) 

of Amount of admitted proof 

assets 1 

1 


Total 

1 " 

1 



Required number of majority Rs 

Required value 


Form No 10 

Form of Notice under section 64 
Nonce to persons chiming to he creditors o mtenfion to decl ire 
final ditidend 
(Tide ; 

Take notice that a final dividend intended to be declared 
the above matter and that if you do not establish your claim W 
the satisfaction of the Court on or befere the day of 19 

such later date as the Court may fix your claim will be 
and I shall proceed to make final dividend without regard to sucn 
claim 

Dated this day of 19 G H 

Receti-cr 

(Address / 


To X Y 
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Form No. 11. 

Order Annulinp Adjudication under section 35. 

(Title.) 

On the application of R. S of and on reading 

and on hearing it is ordered that the order of adjudica* 

tion, dated again«t A. B of be, and the same is 

hereby, annulled. 

Dated this day of 19 . 

Judge. 

Form No. 12. 

Notice to Creditors of Application for Discharge. 
(Section 4 1.) 

(TnU.) 

Take notice that the above-named insolvent has applied to the 
Court for his discharge and that the Court has fixed the day 

of 19 . at o’clock for hearing of the application. 

Dated this day of 19 . 

Judge. 

Note —On the back of this notice the provisions of section 
42 (2) of the Insolvency Act, V of 1920, should be printed. 


Form No. 13 

Order of Discharge subject to Conditions as to Earnings, 
After-Acquired Property and Income. 

Section 41 (c) 

(Title) 

On the application of , adjudged insolvent 

on the day of 19 , and upon taking into consi- 

deration the report of the Official Receiver (or Receiver) as to the 
insolvent’s conduct and affairs and hearing A B ahd C D., credi- 
tors 

It IS ordered that the insolvent (a) be discharged forthwith or 

(b) be discharged on the or 

(c) be discharged subject to the following conditions as to his 
future earnings, after-acquired property and income — 

After setting aside out of the insolvent’s earnings, after 
property and income, the yearly sum of Rs. for the 
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of himself and his family the insolvent shall pay the surplus, if 
any, for sMch portion 0 / such surplus as the Court may determine), oi 
such earnings, after acquired property and income to the Court 
or the Official Receiver (or Receiver) for distribution among the 
creditors in the insolvency An account shall on the first da> or 
January m every year or within fourteen days thereafter be filed 
in these proceedings by the insolvent setting forth a statement of his 
receipts from earnings, after'acquired property and income durwg 
the year immediately preceding the said date, and the surplus 
payable under this order shall be paid by the insolvent into 
Court or to the Official Receiver (or Recciter) within fourteen days 
of the filing of the said account 

Dated this day of 19 

Judge 

Form No 14 

Summary Administration. 

Section 74. 

(TtiU) 

Notice to crednoTs 

Take notice that on the day of 19 

above-named debtor presented a petition to this Court prayif? 
to be adjudicated an insolvent and that on the day o‘ 

19 the Court being satisfied that the property of the debtor 
IS not likely to exceed Rs 500 m value directed that the debtor s 
estate be administered m a summary manner and appointed 
the day of 19 for the further heating of the S3tu 

petition and the examination of the said debtor 

Also take notice that the Court may on the aforesaid date then 
and there proceed to adjudication and distribution of the assets 
of the aforesaid debtor It will be open to you to appear and R''* 
evidence on the said date Proof of any claim you desire to make 
must be lodged in the Court on or before that date 
Given under my hand and the seal of the Court the 
of 19 

Judge 



Form No. 15. 

Register of persons adjudicated tmoltcncs 


.ULES OF THE 
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purpo«) or Re«,v„-s Report 




Form No. 16 

Property Register /or Intenm Reccuers. 
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MODEL PETITIONS AND PLEADINGS UNDER 
ACT V OF 1920. 


Form. No 1 


Creditor’s petition under section 9 (1) and 13 (2) of Act V 
of 1920, for adjudication of a debtor insolvent 


In the Court of the District Judge of 

Insoh ency case No 19 . 

TTie humble petition of A B of 

Respectfully sheweth 

1 That your petitioner resides (or carries on the business of — 
or personally works for gam) at 

2 That your petitioner had dealings with C D who resides (or 

carries on business or personally works for gam) at in the 

District of within the jurisdiction of this Court 


3 That the said C D is indebted to your petitioner in the 

liquidated sum of Rs payable on a (here mention on whae the 

claim IS founded) dated 

4 That the due date for the payment of the sum due on the 

said by the said C D was the day of 19 

5 That the said C D has committed 

Within the last three months the following acts of insolvency, vir , 


(a) he has executed on the day 19 transfers of 

his property with a view to defeat and delay his creditors , 

(b) he has suspended payment of hts debts and on the 

day of 19 has given notice thereof to his creditors , 

(c) he has already during the last 4 days removed hts stock in 

trade and is now removing hts stock in trade at 

with a view to secrete the same and prevent his creditors 

a\ ailing thereof in satisfaction of their claims , 

(d) he IS about to conceal and remove the documents and 
books of account rchting to his business 

In the circumstances set forth above your petitioner prays — 

(a) that an order for the appointment of an interim receiver of 
the property of the said C D might be passed , 

(b) that an order of attachment by actual seuure of the whole 

of the properties In possession or m control of the said 
debtor might be passed , 

(c) that an order filing a true inventory of his joint and 

separate properties tncludmg those that vv ere ’ 
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within 2 years from the date of the presentation of th*$ 
petition be passed upon the said dcdtor , 

('dl that an order of adjudication might be pa«sed under Act 

V of 1920 

(e) that an order for the immediate production of bcxjLs of 
accounts of the said business of C D might be passed 
And your petiaoner, as in dut^ bound shall e% er pray 
Vcnficaaon 

I A B do hereby declare that what is stated 
herein in paras are true to my 

know ledge and those in paras 

are true to my information w hich I believe to be true 
I sign the verification ttvday this day of 

19 at AM at 

Form No 2 

Debtors petition under section 10 (I) sec 13 (1) of 
Act V of 1920 for lus adjudication 

In the Court of the District Judge of 
Insolvency case No 19 

The humble pennon of A B of 

Respectfully sheweth 

1 That your pennoner resides (or carries on business of . 

or personally works for gain) at within the junsdicnon of 

this Court. 

2 That your pennoner has suffered loss and incurred liabilm*** 
to the extent of Rs 

3 That the amount and pamculars of all pecuniary claims 
against your pennoner, together with the names and residences «o 
far as they are known to or can by the exercise of reasonable care 
and diligence be ascertained by him are set forth in Schedule A 
annexed hereto 

4 That your pennoner is unable to pay his debts 

5 That y our pennoner has been arrested (or imprisoned or an 
order has fcecri maife 

in Execunon Case No of 19 in the Court of the 

at in the Distnct of ) in execution of the 

deciee for the payment of money m Suit No of 19 »n *nc 

Court of the at in the District of 

6 That the property which your pennoner is possessed of 
together w ith the amount and pamculars and a specification of the 
value of such property not consisnng of money and the place or 
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places at which any such property IS to be found are truly set forth 
m Schedule B annexed herewith 

7 That >our petitioner is willing to place at the disposal of the 
Court all such property sa\ e m so far as it includes such items as 
are exempted by the Code of Civil Procedure, 1908 

8 That your petitioner has not or any previous occasion filed 
any petition to be adjudged an insolvent 

Or, 

That your petitioner had on the day of 19 filed a petition 
m the Court of to be adjudged an insolvent in Insolvency Case 
No of 19 , and the said petition was dismissed for default 

Or, 

That your petitioner was adjudged an insolvent by the Court 
on the day of in Insolvency Case No of 19 and 
that his adjudication was annulled for failure to apply for discharge 
within the time specified in the order of adjudication 

In the circumstances set forth above your petitioner humbly 
prays that he may be adjudged insolvent under the provisions of 
Act V of 1920, and such other orders may be passed as the Court 
deems fit and proper 

And your petitioner, as in duty bound, shall ever pray 
Verification as in Form 1 

Form No 3. 


Debtor’s petition for adjudication where the 
debtor is a firm. 

(Under sec 7 and New Rules Nos 19 27 0 / the Calcutta High Court 
and Rule 28 of the Madras High Court and Rules 22 30 of the 
Allahabad High Court ) 

In the Court of the District Judge of 

Insolvency case No 19 

The humble petition of Brow n & Co , a 
firm carrying on business of m 

co partnership with A B C &. D as 
partners at under the 

name and style of Brown &. Co 

Respectfully sheweth 


1 That your petitioners carry on (or used to carry on) business 
of and their principal place of business was at within 

the jurisdiction of this Court 


2 That your petitioners’ firm Brown &. Co, consists of >* 
follow ing partners, n; 
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Af 

B * (Here insert names in full and addresses of all the individual 

C partners as required by the Gilcutra High Court Rule 22 ) 

3 That the fact thnt your petitioners the said Brown £t Co, 
have suffered loss in the carrying on of their business to the extent 
of Rs has ansen from circumstances for which they cannot justly 
be held responsible n? 

4 That the amount and particulars of all pecuniary claims 
against your petitioners together with the names and residences so 
far as they are known to or can by the exercise of reasonable care 
and diligence be ascertained by them are set forth in Schedule A 
annexed hereto 

5 That your petitioners, the said firm of Brown &. Co , are 
unable to pay their debts 

6 That an order of attachment has been made by the Court of 

m Execution Case No tn execution of a decree 

for Rs m Suit No of 19 of the Court at 

7 That your petitioners submit herewith a true and correct 
statement of the partnership properties and affairs of Brown &. Co 
m Schedule B hereto annexed as also a true and correct statement 
of the separate and individual properties of each partner in Schedule 
C D E and F and particulars and specifications of their value and 
the place or places where such propemei are to be fbund 

8 That your petitioners are willing to place at the disposal of 
the Court all such properties both partnership and personal as ate 
set forth In the Schedules B C D E and F above mentioned save 
only those which are exempted by the Code of Civil Procedure 
1908 

9 That your petitioners beg leave to file herewith the books of 
account of the firm of Brown & Co , truly and regularly kept in 
the course of the business, as also the account books of the mdiM 
dual partners 

10 That your petitioners have not on any previous occasion 
field any petition to be adjudged insolvents 

In the circumstances set forth above your petitioners humWy 
pray that the said firm of Brown &, Co , as also each partner of the 
said firm, may be adjudged insolvent under the provisions of Act V 
of 1920, and such other orders may be passed as the Court may 
think fit and proper 

And your petitioners, as in duty bound, shall ever pray 
Verification 

We, Brown & Co , do hereby declare 
(as in Form I ) 
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Signatute of Partner A 
„ .. .. B 

.. , C 

. .. „ D 

N B — If the petition is signed by one partner only it will require 
an affidavit made by the partner showing that all the partners concur 
m filing the petition and the petition should be signed — Brown &. 
Co , by A , a partner in the said firm ’ 

Form No 4v 

Creditor’s petition under see. 21 for ad ititerim receiver. 

In the Court of the District Judge of 

Insolvency case No 19 , 

The humble petition of A B of 

Respectfully aheweth 

1 That your petitioner is a creditor of one C D of and 

that on the day of 19 , a petition has been presented 

by your petitioner for adjudging the said C D an insolvent 

2 That the said debtor C D has executed transfers of his pro 
perty set forth in Schedule A annexed hereto with a view to defeat 
and delay Kis creditors 

3 That your petitioner apprehends that the said debtor is 
attempting to execute further deeds of transfer in respect of all (or 
some) or the remainder of his property with a view to defeat and 
delay the claims of his creditors 

4 That the said C D (a) is attempting to leave the jurisdiction 
of the Court , (b) has during the last four days already removed 
his stock m trade and is removing the rest of his stock in trade to 
defeat the claims of his creditors has been concealing his books 
of accounts and tampering with the same 

Your petitioner, therefore, prays that an order may be passed (a) 
for the appointment of an mlenm Receiter to take charge of the pro 
petty of the said debtor at once, (b) for the attachment by actual 
seizure of the properties of the said debtor, (c) calling upon the 
said debtor to furnish at once a true inventory of his joint and sepa 
rate properties including those that were transferred by the said 
debtor within two years before the date of the presentation of the 
petition, (d) for the immediate production of his books of account 
in Court 

And your petitioner, etc. 

N B — ^The application is ^ by 
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Form No 5. 

Debtor’s petition under sec. 23 for release. 

In the Court of the District Judge of 
Insolvency case No 19 

The humble petition of A. B of 

Respectfully sheweth 

1 That one C D of brought a suit against your pen 

tioner in the Court of being Suit No of 19 for 

payment of money 

2 That on the day of 39 .the said C D obtained 
a decree in the said suit against your petitioner for the sum of Rs 
with interest and costs 

3 That your petitioner has filed an application m this Court 
for being declared an insolvent and has placed all his propeit> at 
the disposal of the Court The said creditor is creditor No in 
the schedule of creditors annexed to his petition 

4 That no order of adjudication has as yet been passed on the 
said pennon 

5 That your petitioner has not committed any act of bad faith 
or concealed any property with a view to defeat or delay the 
claims of his creditors 

6 That he is unable to pay hts creditors is due to the loss m 
his trade or business for which he cannot justly be held responsible 

7 That the said C D applied to the Court of fot 

ejcecution. of the said decree in Suit No of 19 , in the Court 

of m Execution Case No of 39 , of the said Court, and 

in execution of the said decree your petitioner has been arrested 
(or imprisoned) 

8 That the application of the said C D is not bona fide but 
made solely to put pressure upon your petitioner and thereby to 
extort money from him 

9 That in case your petitioner is detained m person he vviH 
be greatly prejudiced in the prosecution of his petition for adjudica 
tion and the interests of the general body of creditors will suffer for 
want of realisation of assets due to your petitioner 

Your petitioner therefore humbly prays that your Honour will 
be pleased to order release of your petitioner from arrest, (or impri 
sonment) m the above Execution Case No of in the 

Court of And your petitioner, as in duty bound, shall ever 

pray 

N B — This pe tition is to be supported by affidavit 
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Form No. 6. 

Securit> bond under secs. 21 and 23 

In the Court of the District Judge of 

Insolvency case No 19 

In the matter of A B an insolvent 
Know all men by these presents that I, A B (debtor), son of 
of am held and firmly bound to 

Esq , the District Judge of in the sum of Rs 

to be paid to the said or his successor in office, and 

We, (name of surety) son of of and (name of surety) 
son of of are jointly and severally held and firmly bound to 
the said Esq , District Judge, in the sum of Rs to be 

paid to the said or to his successor m office for the payment 

of which sum of Rs to be faithfully and truly made, 1, the 

above bounden debtor bind myself, my heirs, executors, administra- 
tors, and representatives, and for the payment of the said sum of 
Rs we, the above bounden and sureties bind ourselves 
and each of us jointly and severally, and our and each of our heirs, 
executors, administrators and representatives firmly by these presents, 
Signed by ourselves and sealed with our respective seals the day 
of 19 

Whereas by an order of the Court of the District Judge of 
made on the day of 19 in Insolvency Case No 
of 19 , under sec 21 (or 23) of Act V of 1920 the abovenamed 

A B has been ordered to be released subject to his entering into a 
bond in Rs m the case with (one or two) sureties in the same 
sum (or sum of Rs and Rs ) for his appearance until 

final orders are made , And Whereas the said and have 

agreed to enter into the above written bond as sureties for the 
said A B Now the condition of the above written bond is such 
that if the said A B do and shall appear in Court w henever he may 
be called upon to do so and do nnd shall carefully observe, 
perform, and keep all orders and directions of the said Court of 
the Distnct Judge of and in all things conduct himself 

properly, then the above written bond or obligation shall be \oid 
and of no effect, otherwise the same shall remain in full force 
and value 

Signed and sealed by the abo% e- 
named debtor 

surety 
surety 

in the presence of 
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Form No. 7. 

Insolvent’s application under sec, 31 for protection 
after adjudication. 

In the Court of the District Judge of 
Insolvency case No 19 

In the matter of an insolvent 

The humble petition of A B of 

Respectfully sheweth 

1 That your petitioner has been adjudged insolvent by an order 

of the Court, dated in the above case, and all the property 

that your petitioner has and was possessed of, vested m the Receiver 
appointed by the Court 

2 That the mability of your petitioner to pay the creditors was 
due to his losses m trade or business and for reasons for which he 
cannot justly be held responsible 

3 That your petitioner has filed his books of nccounts which 
will sufficiently disclose hts business transactions and financial posi 
tion within three years immediately preceeding his adjudication 

4 That your petitioner’s creditor No (or creditors 

Nos and ) is / are threatening to take action against your 

petitioner for his arrest imprisonment 

5 That your petitioner has been aiding to the utmost of his 
power m the realisation of his property and the distribution of the 
proceeds among his creditors 

6 That your petitioner s other creditors will be senously preju 
diced in case your petitioner is arrested or imprisoned as by reason 
thereof most of his debts and other assets will remain unrealised 

Your petitioner therefore humbly prays that the Court may be 
pleased to issue a general order of protccnon in favour of your peti 
ttoner against his arrest or impnsonment by creditor No 
or by any of his creditors mentioned in the schedule of creditors 
innexed to hts petition 

And your petitioner, etc 

Form No 8 

Creditor's or Receiver's application under sec 32 for 
msolvenc's arrest after adjudication 
In the Court of the District Judge of 
Insolvency case No 19 

In the matter of A B an insolvent 
TTve humble petition of C D of 


Respectfully sheweth 
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1 Thnt A B of has been adjudicated insolvent by 

the Court m the nbov c cise by an order dited the day of 

2 That the said A B has not produced all his books of 
accounts in Court and has not Riven a true list of his creditors and 
debtors and of the debts due to and from them nor did he submit 
to such examination m respect of the property as was required 
of him by the Receiver 

3 That with intent to avoid any obligation that has been or 
might be imposed on him the said insolvent A B has absconded 
(or departed) from the local limits of (or is about to abscond or 
depart from the local limit oO the jurisdiction of the Court 

Your petitioner, therefore, humbly prays (fl) that an order for 
the arrest of the said insolvent A B may forthwith be passed (b) 
that a warrant be issued for the arrest of the said insolvent A B 

And your petitioner, as in duty bound, shall ever pray 

N B — The application m the case of a creditor, is required to 
be supported by affidavit In the case of the Receiver a report to 
the Court by the Receiver is considered sufficient 

Form No. 9. 

Affidavit of proof under secs. 33 and 49 in respect of debts 
provable under the Act. 

In the Court of of at 

Insolvency case No 19 . 

In matter of , an insolvent 

I, of mike oath and say (or solemnly and 

sincerely affirm and declare) — 

1 That the said insolvent at the date of the petition, 

lit the day of 19 , and still is justly and truly indebted 
to me in the sum of Rs as p for securities, 

bills or the like as show n by the account endorsed herein (or the 
following account) ii?, for which sum or any part 

thereof I say that I have not nor hath anybody received for me 
or any person by my order or to my knowledge or belief hath for 
my use had or received any manner of satisfaction or security what- 
soev er save and except the following 

Admitted to vote for Rs Sworn at Deponent’s 

this day Signature 

judge or Official Receiver before me 

this day of Commissioner 

Vide Cml Process No 146, Cal H Court, supra 
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Form No. 10. 

Proof of debts of workmen under sec. 61. 

In the Court of of at 

Insolvency Case No of 19 . 

In the matter of , an msoKent 

J io.) of (b) make oath and say (or solemnly 

and sincerely affirm and decIare)^ — 

I That fcj I was at the date of the adjudication, uz , the 

day of and still am justly and truly indebted 

to the several persons whose names, addresses and des- 
criptions appear m the schedule for wages due to them 
respectively as workmen or others m (d) in 

respect of services rendered by them respectively to 
(e} during such periods before the date of the 

receiving order as are set out against their respective 
names in the fifth column of such schedule, for ivhich 
said sums, or any part thereof I say that they have not 
not hath any of them had or received any manner of 
satisfaction or security whatseover 
Admitted to vote for Rs Sworn at Deponent’s 

this day of Signature 

Judge or Official Receiver before me Commissioner 

N B — (a) Fill m full name, address and occupation of deponent 
The above named debtor or the foreman of the above 
named debtor or on behalf of the workmen and others employed 
by the abovenamed debtor 

(c) “1" or '‘the said debtor ” 

(d) “My employ” or “the employ of the abovenamed debtor ’ 

(e) "Me” or “the abovenamed debtor ” 

(Vide Civil Process No 147 of the Calcutta High Court Rules), siipni 
Form No. 12. 

Petition under sec. 35 for annulment of adjudication 
In the Court of the District Judge of 
Insolvency Case No of 19 

In the matter of C D an insolvent 

The humble petition of A B of 

Respectfully shevveth 

1 That your pettttoneT Is a creditor of the said C D to the 
extent of the liquidated sum of Rs 

2 That C D has been adjudged insolvent by an order dated 

of in the above case 
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3. That no notice of his application was served upon your 
pctmoner. 

4. That the said C. D. is m a solvent condition and able to pay 
his debts 

5. That the application of the said C D. to be declared an 
insolvent is an abuse of the process of the Court and he ought not 
to have been adjudged insolvent. 

6 That the debts of the said insolvent do not amount to Rs. 
500 and that he has not been arrested or imprisoned m execution of 
a decree for payment of money or that no order for attachment of 
his property has been made or is subsisting 

7. That the debtor does not reside, carry on business, or perso- 
nally work for gam within the local limits of the jurisdiction of the 
Court. 

Your petitioner, therefore, humbly prays that your Honour may 
be pleased to annul the order of adjudication passed upon the said 
C. D. in the above case. 

And your petitioner, as in duty bound, shall ever pray. 

Form No 12. 

Application under sec. 38 submitting a proposal for compost* 
tion or a scheme of arrangement. 

In the Court of the District Judge of 

Insolvency Case No of 19 

The humble petition of A B of 

Respectfully sheweth : 

1. That your petitioner has been adjudged insolvent m the 

above case by an order dated the day of 

2. That your petitioner has suffered loss m his trade or business 
and is not in a position to pay his creditors m full 

3. That your pcntioner applied to his creditors and proposed 
to them to accept four annas in the rupee and that most of his 
creditors have expressed their willingness to accept the term 
proposed and have signified their intention to discharge your peti- 
tioner from all liabilities to them. 

4. That your petitioner is not able to pay the said four annas 
m the rupee in one instalment but proposed to pay the same in four 
equal instalments at the inters al of csery three months, the first 
instalment being payable within three months from the day of the 
approval by the Court 

5. That regard being had to the affairs of > our petitioner the 

aforesaid terms of composition are fair and reasonable and calcula- 
ted to benefit the general ^dy of creditors ^ 

54 
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6 That due provision has been made for the payment in 
priority to other debts all debts directed to be so paid m the dtstn 
bution of the property of your petitioner 

Your petitioner, therefore, humbly pra^s that your Honour maj 
be pleased to approve the proposal of composition and annul the 
order of adjudication 

And your petitioner, etc 

Form No. 13. 

Petition under sec. 41 for absolute discharge. 

In the Court of of at 

Insolvency Case No of 19 

The humble petition of A B of 
Respectfully sheneth 

1 That your petitioner uas adjudged msoh ent by the Court in 

the above case by an order dated the day of 

It was provided by the said order that your petitioner was to appb 
for discharge within the day of 

2 That the receiver api?omted m the case ha« realised the 

whole (or part) of the assets of your petitioner and he has declared 
a dividend of annas m the rupee and a dividend or 

annas in the rupee is IiLely to be shortly declared 

(In case of no assets the foUoutng paragraph should be substmtted ) 

2 That your petitioner had no assets and no dividend could 
therefore be declared to his creditors 

3 That your petitioner’s assets are not of n value equal to eisht 
annas in the rupee on the amount of your petitioner’s unsecured 
liabilities has arisen from circumstances for which he cannot jusih 
be held responsible 

4 That your petitioner had kept such books of account as were 
usual and proper in the business earned on by him and as suffici 
ently disclose hrs business transacnons and financial position within 
three years immediately preceding his insolvency 

5 That your petitioner has not committed any act of bad fud’ 
or did not continue lO trade after knowing himself to be insolvent 
or did not contr'vct the debts mentioned in the schedule annexed 
to his petinon w ithout having any reasonable or probable ground 
of expectation that he would be able to pay the same and your 
petitioner has not failed to account satisfactorily for the loss or 
assets, and the deficiency of assets to meet his liabilities. 

6 That your petitioner has not brought about or contnbuted w 
his insolvency by rash and hazardous speculation or by unjustic 
able extravagance in Imng or gambling or by culpable neglect ot 
his business affairs 
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7 TTiatuithin three months before the presentation of the 
petition for insolvency he has not executed any transfer of his pro 
perty by way of fraudulent preference 

8 That >our petitioner has not concealed or removed his 
property or any part thereof or has not been guilty of any other 
fraud or fraudulent breach of trust 

Your petitioner, therefore, humbly prays that the Court may be 
pleased to pass an order of absolute discharge in favour of your 
petitioner 

And for which your petitioner, as m duty bound shall ever pray 
Form No. 14. 

Petition under sec 42 objecting to the grant of an order 
of absolute discharge. 

In the Court of of at 

Insolvency Case No of 19 

The humble petition of C D of 
a creditor to the insolvent A B 

Respectfully sheweth 

1 That A B the insolvent m the above case has applied for 
an absolute order for discharge under sec 41 of Act V of 1920 

2 That your petitioner begs leave to object to the grant of an 
order of absolute discharge on the following among other 
ground — 

(a) That the insolvent’s assets ate not of a value equal to ei{,ht 
annas in the rupee on the amount of his unsecured 
liabilities and that has not arisen from circumstances for 
which he cannot justly be held responsible , 

(h) that the insolvent omitted to keep such books of account 
as arc usual and proper m the business carried on by 
him and as sufficiently disclose his business transactions 
and financial position withm three vears immediately 
preceding his insolvency ; 

(c) that the insolvent continued to trade after knowing himself 

to be insolvent , 

(d) that the insolvent contracted debts provable under the 

contracting them any 
exception that he would 

that the insolvent has failed to account satisfactorily for 
any loss of assets or for any deficiency of assets to meet 
his liabilities , 

that the insolvent has brought on or contributed to ’ 
insolvency by rash and hazardous speculanon or * 
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unjustifiable extravagance m living or by gambling or by 
culpable neglect of his business affairs , 

(g) that the insolvent has within three months preceding the 
date of the presentation of his petition, when unable to 
pay his debts as they became due, given undue preference 
to some of his creditors , 

(h) that the insolvent has concealed or removed his property 
or part thereof and has been guilty of fraud and fraudu 
lent breach of trust 

Your petitioner, therefore, humbly prays that the insolvents 
application for discharge may be rejected with costs 

And your petitioner, etc 

Form No. 15. 

Application under sec. 53 for avoidance of a voluntary transfer 
In the Court of of at 

Insolvency Case No of 19 

The humble petition of A B , the 
Receiver appointed m the above case 

Respectfully sheweth 

1 That C D of presented an application in the 

Court on the day of for being declared an 

insolvent and the said C D was adjudged insolvent by the Court 
by an order dated day of and your pen 

tioner was appointed receiver m the above case 

2 That the said insolvent C D has executed the following 
deeds of transfer in respect of his property on dates particularly 
mentioned m schedule A annexed herewith 

3 That the said C D was declared insolvent on a petition 
presented within two years after the date of the said transfers 

4 That the said transfers not having been made before and in 
consideration of marriage or made in favour of a purchaser or 
incumbrancer in good faith and for valuable consideration are void 
as against your petitioner 

Your petitioner therefore, humbly prays that the Court may be 
pleased to declare the said transfers void as against your petitioner 
and to annul the same 

And your petitioner, etc 

N B — ^Schedule A should specifically state dates of transfer 
names of the transferor and transferees, date of presentation of the 
petition and date of adjudication 
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Form No 16. 

Application under sec. 54 for avoidance of 
fraudulent preference. 

In the Court of 

Insolvency Case No of 19 

In the matter of A B an Insolvent 

The humble petition of C D the 
receiver appointed m the above case 

Respectfully sheweth 

1 That A B of has been adjudged insolvent on the 

day of on a petition presented on the 

day of 

(or made payments &.c tide sec 54) particularly set forth in 
schedule A 

2 That the said insolvent A B has executed the following 
transfers herewith annexed on dates and in favour of persons parti 
cularly mentioned therein 

3 That the person m whose favour the said deeds are executed 
(or payments made) are creditors of the said insolvent and the said 
insolvent being unable to pay his debts to the said creditors as they 
became due from his own money has executed the said deeds of 
transfer (or made payments 6ic ) ivith a view to giving those credi 
tors undue preference over the other creditors 

4 That the said transfers (for payments &.c ) having been made 
within three months from the date of the presentation of the peti 
tion are fraudulent and void as against your petitioner 

Your petitioner therefore humbly prays that the Court may be 
pleased to annul the same under the provisions of sec 54 of Act V 
of 1920 

And your petitioner etc 

N B — Schedule A should specifically state all the items required 
to be stated in Form 15 

Form No 17. 

Application for prosecution under sec 69 
In the Court of 

Insolvency Case No of 19 

In the matter of A B , an Insolvent 

The humble petition of C D the receu er 
appointed in the above case 

Respectfully sheucth 

1 That after the appointment of >our peationer as 
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your petitioner called upon A B tlie said insolvent to produce be 
fore him all books of account and furnish him \%ifh correct inven 
tones of his property and list of hi5 creditors and to attend before 
him for examination in respect of his property or creditors 

2 That the said insolvent A B wilfully failed to perform the 
duties imposed upon him as stated above and failed t6 deliver up 
possession of the property mentioned m schedule A hereto annexed 
which IS divisible amongst his creditors and which is for the time 
being m his possession or under his control to your petitioner as 
receiver 

3 T^at the said insolvent A B fraudulently with intent to 
conceal the state of his affairs and to prevent equal distribution of 
his property amongst the general body of his creditors, 

{0 has destroyed or otherwise wilfully prevented or purposely 
withheld the production of his day books, ledgers, cash 
books order registers, diaries &.c (or any other docu 
ments) relating to his estate which are subject to mvesti 
gatlon under the Act 

(ii) has kept or caused to be kept false books of accounts 

(i») has made false entries in or withheld entries or 
wilfully altered or falsified his books of account relating 
CO his business 

4 That the said insolvent with intent to dimmish the sum fo 
be divided amongst his creditors or to give preference among his 
creditors, 

(i) has discharged or concealed the follow mg debts to or from 
him, 

(if) has charged, mortgaged or concealed property mentioned 
in schedule B annexed herewith 

Your petitioner therefore, humbly prays that A B the said m 
solvent may be dealt with under sec 69 of Act V of 1920 

And your petitioner, etc 

Form No 18. 

Memorandum of appeal under sec 75 against order 
annulling a voluntary transfer under sec 53 

In the Court of the District Judge of 

Insolvency Appeal No of 

A B of Appellant 

versus 

C D of Receiver Respondent 

' I by the order of the 

passed in if* 

‘ of 
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begs to ptefer this appeal from the said order on the following 
amongst other grounds — 


GROUNDS 

1 For that the learned Judge has erred in law in throwing the 
onus of proof upon the appellant that the appellant is a purchaser 
fn good faith and for valuable consideration 

2 For that the learned Judge should have held that it was upon 
the Receiver to prove want of bonfl fides and valuable consideration 
before he could succeed on his petition fot annulment of the ttans 
fers in favour of the appellant which were voidable and not void 

3 For that the learned Judge should have held on the evidence 
placed before him that the appellant was a purchaser in good faith 
and for valuable consideration 

4 For that the learned Judge is wrong in hrs conclusion that 
the appellant is not a bona fide purchaser for valuable consideration 

5 For that upon the facts and circumstances of the case the 
learned Judge should not have annulled the transfer 

1 certify that I ha\e carefully examined the records of the case 
and in my opinion there are good grounds of appeal as set forth 
above and having prepared them I undertake to appear and support 
the appeal before the appellate Court at the time of hearing 

Pleader 


Form No, 19. 

Petition for leave to appeal under sec. 75 (3), 

In the Court of the District Judge of 

Insolvency Case No of 19 

The humble petition of A B the 
insolvent m the above case 

Respectfully shewcth 

1 Thit your petitioner npplied for annulment of the order of 
adjudication passed upon your petitioner by this Court on the 
ground that the debts of your petitioner have been paid m full 

2 That the Court by its order dated has dismissed the 

application of your pentioner on the ground that the payment of 
annas four in the rupee in full satisfaction of the debts of all his 
creditors is not payment in full 

3 That y our petitioner IS seriously aggrieved by the said order 
and intends to prefer an appeal to the Hon’ble High Court agams 
the said order 
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4. That your petitioner is adtrued and submits that the matter 
involves a question of law and is a fit case for appeal. 

j_ .i.„ -t — — - _ ••••-ner humbly prays that 

the to appeal against the 

afor 

And for this your petitioner, etc. 
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Adjudication — contd 
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599 
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Adjudication — contd 
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liable to, 130 

vesting of property m court or 
receiver on, 252, 283 
withdrawal of petition for, 
176 

„ of petition after, 177 
, „ before, 176 

Administration 

costs of, priority of, 658 
creditor’s right to prove in 
summary, 669 
expenses of, priority of, 650 
insolvency, in, 135 
letters of, grant of, to a credit- 
or 135 

property of 469 
summary, 716 
Admission 

consolidation of petitions after, 
181 

date of, what is, 191, 503 
date of hearing to be fixed by 
Court on, of petition, 191 
difference in effect bet order 
of adjudication and order 
of, of petition 331 
delegation of power by Court 
to receiver for, or rejection 
of proofs, 494 

duties of debtor on, of petition 
206 

cffcciof sale m execution after, 
of petition, 521 
machinery in England, for, or 
rejection of proofs, 493 
machinery in India, for, or 
rejection of proofs, 494 
notice to executing Court of, 
of petition, effect of, 513, t 

„ to creditor on, 

debtor’s petition/ 
n to debtor on, of 

tor’s petmon. 



864 


THE PROVINCIAL INSOLVENCY ACT 


Admission — contd 
petition, ofi benefit of execu 
tion to assets realised before, 
497 

procedure for, of petition, 190 
^ on, of petition, 191. 
proof of, debt of, 493 
Advantages, 

property with all, and burden, 
vest in receiver, 317. 
Advocate, 
lien of, 28, 

Affair, 

fraudulent concealment of, 
offence 691, 696 
refusal of discharge for culp 
able neglect of business, 433, 
441 

Affidavit, 

proof of debt by, 490 
After-acquired property 
assignment of, 307 
discharge subject to condt 
tion with respect to, 417 
426 

effect of discharge on, 311 
mortage of, 305 
Tight of suit of insolvent re 
gardmg, 307 
right to, in trade 674 
vesting of, 252, 271, 304, 

„ „ under Mahome 

dan law, 306, 

Agent, 

act of insolvency, of, is that of 
principal, 64, 112 
commission goods held by 
vesting of, 260 
Agra Tenancy Act 

landlord not a creditor for rent 
or decree under, 16, 156 
rent or decree under, not pro- 
vable debt, 16, 156 
vesting of agricultural holding 
under, 312 


Agreement, 
estoppel by, 111 
fight of unscheduled credi 
tors in composition unaffec- 
ted by, 414 
Aggrieved person, 
appeal by, against order or 
decision of court, 719, 724 
appeal by, against act or deci- 
sion of receiver, 679, 682 
I election of remedies by, 683 
parties m appeal by, 725 
I Agricultural, 

I holdings, exempt from vesting 
312 

purposes, sale of land held or 
let for, 647 

tnbe, land belonging to a mem- 
ber of, does not vest 313, 
314 

Agriculturist, 

I house of, does not vest, 312 
immovable property of an 
I under Dekhan, Relief Act, 
does not vest, 314 
Aid, 

appointment of insolvent to, 
on terms, 673 

Courts to act in, of each other, 

742 

insolvent to in realising and 
distributing assets, 252 

Aim. 

law of bankruptcy, of 1 
Allen, 

petition against, 123 
petition by, 121 
Alienation, 

jurisdiction to set aside 40 
jurisdiction to set aside, from 
transferees, 40 
Aliens, 

maybepetitloningcreditor. 121 



SUBJECT INDEX 


865 


Alimony, 

protection from arrest for 
failing to pay, 215 I 

provable debt does not inclu- ' 
de. 215 
Allow ance, 

management by and, to insol 
vent, 673 

support of insolvent and his 
family, for, 673, 674 
Amendment, 

Act V of 1920. 5 

appeal agamsr, of Schedule, 

496 

creditor’s petition, of, 147 
definition, of, 14 
law relating to insolvency m 
British India, of. 1 
petition of, for adjudication, 
175 

proof of debt, of, 353 
schedule, of. 356 

„ of, by insolvent, 496 

„ of, framed in com 

position, 413 

„ of, after annulment 

of adjudication, 496 
terms of composition, of, 395, 
401 

value of, security, of, 483 
Amount, | 

and particulars of all pecum 
ary claims against debtor, 
statement of, 169, 171 ' 

and particulars of property, 
schedule of, 169 I 

and particulars of pecuniary , 

claims in creditors petition, 
170, 175 I 

Annul, 

Court’s duty to, 5S7 
exclusive junsdiction of I 
court to, transfer, 538 
jurisdiction to, transfers more 
than 2 years old, 47, 554 
.. „ to, transfer during m 
<oKcnc^, 537 
55 


Annul — coned 

jurisdiction to, transfers after 
annulment of adjudica- 
tion, 537 

„ to, on death of debtor, 538 
„ to, transfer from trans- 
ferees, 545 

„ to, ceases on annulment 
of adjudication, 561. 

„ to, IS unaffected by dis- 
charge, 562 
Annulment, 

abuse of process of Court, for, 

374 

acts done before, by Court or 
receiver, valid, 383 
adjudication, of 370 

„ of,notautomatic, 

449 

„ of, leave for 

fresh petition 
on, 151, 159 

„ of obtained with- 

out leave, 370, 
378 

of, for failure to 
apply for dis- 
charge, 446 
appeal against order of, 457 
application by creditor for, of 
transfer, 583 

„ for, of transfers and 
preferences, 587 
approval of composition, on, 

406 

avoidance of transfer after, of 
adjudication, 537 
collateral attack of, order of, 

458 

composition, of, 415, 417 
conditions for, of adjudication, 
372 

conditions for, of tTansfcrs,525 
consent of creditor no ground 
for. 377 

court’s pow crof amending sche- 
dule after, of adjudtcati 
496 
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Annulment — contd 

debtor ought not to have been 
adjudged insolvent, when, 

370, 372 

debts have been paid in full, 
when, 370, 376. 
delegation of jurisdiction for, 
of transfers, 540 
discretion to order, or stay 
proceedings 380 
disposition before, valid, 383 
duty of court for, of voluntary 
transfers and preferences, 

587 

effect of, under s 35 378 
effect of, under s 36, 382 
„ on composition, 408 

„ of, of transfers, 556 

„ of, of preferences, 586 

exclusive jundiccion of insol 
vency Court for, of trans 
fers 538 

failure, on, to appear on the 
day fixed for hearing, of 
application for discharge, 
446, 453 

failure to apply for discharge, 
for, 446 

failure to deposit costs, for, 
378 

gift to \v ife, of, 526 
junsdiction of Court for, du 
ring insolvency, 537 
jurisdiction of Court for, on 
death of debtor, 538 
junsdiction of Court to go be 
hind judgment in enquiry 
for, 51, 495, 539. 
jurisdiction of Court to avoid 
transfers after, of adjudica- 
tion, 537 

jurisdiction to annul ceases on, 
of adjudication, 561 
leave of Court for fresh peti- 
tion after, 151, 159 
limitation for, 379 

„ for, application for, 
transfers, 541 


Annulment — conid 

limitation for suits and apph 
cations after, 743 

„ for, of preferences 

598 

„ of right on, 394 

locus standi of creditor for, 
without leave, 591 
meaning of, 371 
mesne profits on, of preferen 
ces, award of, 585 
mesne profits on, of transfer, 556 
nature of proceedings for, 547 
notice to debtor before 372 
450 

, to transferee before 548 
onus for, of preference, 5S0 
order of, 352 

payments made defore, valid 

383 

penod to be excluded from 
computation on, 751 
petition by debtor on, of ad 
judication, 151 

power of appointee on, 393, 
455 

power of Court on, 389 
„ of receiver on, 392 
preference to creditor, of 558 
„ to creditor, of, cea 

ses on annulment 
of adjudication 

561 

„ to creditor, efte 

ct of 586 . 

„ procedure lor. O' 

580 

proceedings on, 37 
proceedings for, 530 
property vests m such pci’son as 
the Court appoints, on 353 
property that does not vest 
on, 388 

publication of notice of, 3o7 
receiver to apply for, 589 
recommitment of debtor on, 

446 

remedy on, 151, 159 
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Annulment — coned 
removal of disqualification on, 
7U 

revesting of property on, 383, 
385,453 

„ „ on, sub 

ject to 
acts do 
ne. 383 
on, sub- 
ject to 
Iis. 383 

„ „ on, of 

composi- 
tion,407 

review of order of, 457 
right of, 372 

rights of creditors on, 393 
sales before, valid, 383 
scope of enquiry for, of trans- 
fer, 542 

security for costs for, 591 
setting aside of order of, 456 
simultaneous order of adjudi 
cation and, of transfers, 247 
subsequent transferees must be 
impleaded to be bound by, 
547 

suspension of limitation pre- 
supposes, 753 

termination of proceedings 
on, 458 

transfer from a transferee, of, 

543 545 

transfers more than two years 

old of, 554 

transfer, of, must be based on 
legal evidence and not on 
suspicion or surmises 555 
transfers, of, on death of deb- 
tor. 538 

transfers vv uhin tvv o y ears, of, 
522. 534 

'alidation of suits or other 
proceedings without Icav e 
on, 459 

vesting order need not be 
simultaneous with, 391 


Annulment — contd 
vesting of property on, 383» 
387 

voluntary preference, of, 558 
„ transfer, of, 522 
„ transfer m consi- 
deration of mar- 
riage, of 522, 525 
what IS, 448 

w hen creditor can apply 
for. 587 

when adjudication is not 
abuse, 375 

when adjudication is abuse, 
374 

when debts have been paid 
m full. 370 

when debtor ought not to 
have been adjudged insol- 
vent, 370 

who can apply for, 449, 541 
who can apply for, of pre- 
ferences, 579 
Anticipation, 

protection m, of arrest or 
imprisonment 213 

Appeal, ^ 

abatement of, 737 
act or decision of receiver, 
against 680 

adjudication order, against. 
252 

against order under s 4, 66 
„ „ under s 53, 558 

.■ ■. under s 54, 587 

„ unders 54-A,591 

„ „ of Courts under 

s 68,690 

aggrieved person, by, 679, 719, 
720 

amendment of schedule, 
against, 496 

annulment, against order of, 
457 

an> other person aggricv ed. 

679, 719, 724 
application of secs 4 a’' 
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Appeal — contd 

Limitation Act to, under 
sec 68, 689 

application of secs 5 and 12 
of Limitation Act to, 745 
beyond time, against act or 
deasion of receiver, 689 
Court specially invested, from, 
36, 719 

Court, to, against receiver,679 
„ ,, District from court 

subordinate, 36 719 
creditor, by, 683 719, 722 
debtor, by, 679, 682, 719, 721 
decisions and orders from 
which, lies to the High Court 
762 

discretion of Court m, under 
sec 68, 686 

dismissal, from, of application 
for restoration, of 733 
District Court, from to High 
Court 719 

District Court’s order in, final, 
719, 728 

District Court’s order m, is 
subject to revison by High 
Court, 719 

District Court from, to High 
Court without leave 719 
732 

District Court, from to High 
Court with leave 719, 732 
High Court, to, 719 
insolvent, by, 682 
leave for, by High Court and 
District Court, 719, 732 
leave for, to, Privy Council 64 
736 

legal representative, by, of 
debtor, 722 

limitation for, against act or 
decision of receiver, 680, 
688 

limitation for, against Court, 

719, 738 

nature of proceedings by way 
of, under s 68, 681 


Appeal — contd 


order of prosecution under, 
s 69, against, 700 
order of subordinate courts, 

from all, 719, 727 

order of adjudication, against, 

252 

other persons, by, aggneved 
679, 683 
parties m, 719 
parties m, by creditor, 723 
„ „ by debtor, 721 

„ ,, by any other person 

aggrieved, 725 

person aggrieved, by, 682, 719, 
724 


jjovver and procedure of Court 

of, 68, 737 

Privy Council, to, against order 
under s 4, 67, 736 
prosecution under sec 69, 
against, 700 
receiver, by, 637, 723 
remedy, not the only, 683 
Tcs juaicata, against receiver, 

684 

restoration, appeal against or 
der of dismissal of appci* 
for, 933 

right of, to Privy Council, 82 
second 718. 732 
stay, against order of, 339 
subordinate Courts, from to 
District Court, 719, 726 
who can, against act or decJ 
Sion of receiver, 682 . 

who can, against an order oi 
Court, 719, 720 

withdrawal of petition, against, 

179 

Appealable, 

all orders of subordinate 

Courts are, 719, 727 
Appearance, 

annulment of adjudication for 
Want of debtor’s, 446 
security for, Court's power to 
order, of debtor, 200, 202 



SUBJECT INDEX 


869 


Appellate, 

Courts, powers of, jn interlo- 
cutory matters, 81 
jurisdiction, powers of High 
Court in, 80 
Application, 

Act V of 1920, of, 6 
annulment, for, 588 
application of provisions of s 
56 to interim receivers 599 
application of s 4 and 5 Lim 
Act to appeals under s 68 

689 

application of secs 5 and 12 
Limitation Act to suit and 

744 

debtor, by, for compensation 

243 

executing Court, to, foe 
very of possession, 513, 515 
discharge, for, 417, 418 

dismissal of, for restoration of 
appeal, appeal against order 
of. 733 

fresh, on the same facts, 172 
limitation for, for annulment, 

nature of, to summon, o4o 
right by creditor to contest, by 
another creditor, 224 
sec 4 of, 39 
Appointee, 

powers of, on annulment of 

adjudication 393, 455 
Appointment, 
charge by, of recener, 28 
committee of inspection, of, 
678 

discretion for, of interim 
receiver, 195 

effect of, of intenni receiver, 

196 

insolvent, of, for management 
of property, 673 
„ to carry on trade, 673 
interim receiver, of, 194 

, discrenonary, 195 


Appointment — contd 
object of, of intenm receiever, 
196 

object of, of receiver, 600 
ofHcial receiver, of, 618 
order for, of receiver, on ad 
judication essential, 600 
provisions for, of receiver 
apply to appointment of 
interim receiver, 599, 617 
receiver, of, at the time of 
order of adjudication, 599 
receiver, of, at any time after 
adjudication, 599 
receiver, of, in a mortgage suit, 
612 

rules for, of receiver, 755 
special receiver, of, 621 
Approval, 

composition, of, by Court. 
395,404 

re adjudication when, obtained 
by fraud 415 

refusal of, of composition 406, 
408 

Arbitration, 

reference to, by receiver, 624 
Arrangement, 

composition and scheme of, 
395 

pnvate, with creditors not 
payment in full 366 377 
refusal of discharge for com 
position or, 433 
Arrears of rent, 

after adjudication are expenses 
of administration, 658 
landlord is a secur^ creditor 

for, 657 

pnonty in pavmcnt of, 657 
provable debt if accrued before 
adjudication, 364 

Arrest, 

adjudication, after, 345 
„ ^fore 200 
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Arrest — contd 

allegation of, m petition, 168, 
171 

condition precedent to issue 
of warrant for, 205 
Court by ^vhose order debtor 
js under, statement of, m 
debtor’s petition, 168 
debtor, of, before adjudication, 
200 

imprisonment or, a condition 
of debtor’s petition, 151 
inherent power to grant pro 
tection from, 213 
interim, 200, 205 
petition may be presented to a 
Court v\ here debtor is under, 
or imprisonment, 161 
power to, after adjudication 
349 

protection from, 212 
„ in anticipation of, 

213 

„ on, 212 

rc', of debtor, 210 
release of debtor from or 
imprisonment, 210 
statement of imprisonment or 
attachment in petition, 171 
warrant for, for absconding or 
departing from the local 
limit of jurisdiction of Court, 
201 
Assets, 

below eight annas m the rupee, 
refusal of discharge when, 

432.434 

benefit of execution to, reali- 
sed before admission of 
petition, 497 

dismissal of petition when, 
exceed liabilities, 239 
distribution of partnership, 
650, 658 

effect of misstatement or omis 
Sion of, and liabilities in 
petition, 239 


Assets— conid 

failure to retain, by receiver, 

667 

Hindu family, of, 267 
„ „ firm, of, 265 

less than eight annas in the 
rupee, refusal of discharge 
when, 432, 434 
partnership, vesting of, 263 
realised before admission of 
petition, benefit of execution 
to. 497. 502 

refusal of discharge when, less 
than eight annas in the 
rupee, 432, 434 

refusal of discharge for failure 
to account for loss of defi 
' ciency of, 433, 434 

remuneration of receiver to 
come out of, of the insol 
vent, 599 

retention of, by receiver, to meet 
debts provable under the 
Act, 665 

of, for debts not determined, 
665 

„ of, for disputed proof of 
claims, expenses of admims 
tration 665 
Assignee, 

equitable, a secured creditor 

478 

may be petitioning creditor, 

I2I 

Assignment, 

after acquired property, of, by 
insolvent, 307 

benefit of creditors, for, act 
of insolvency, 83, 89 
debts, of, payable in future, 

304 

equitable, charge by, 30 
fraud of creditors in act or 
insolvency, 94 

past debts, for an act of insol- 
vency 96 
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Association or Company, 
exemption of registered, from 
insolvency, 129. 
petition by incoroprated, 120. 
proceeding by or against unin- 
corporated, 130. 

Attaching creditor, 
hen of, 28. 

Attachment, 

actual seuute, by. Courts 1 
power to order, 200, 203. 
before adjudication vesting of 
Hindu joint family property 
under, 270. 

before judgment, confers no 
right, 505. 

before judgment, of joint 
family property does not 
vest son’s share in Court or 


Attack, 

order of annulment, of, colla- 
terally, 458. 

Auction, 

delivery of possession by 
Court to purchaser in, 77, 
630. 

purchaser in, when acquires 
good title against receiver, 

497, 501 

sale by receiver by private 
treaty or by, 626 
Auction-purchaser, 
when decree-holder, 512. 
Audit, 

I account, of, of receiver, rules 

as to, 755 
Authority, 


receiver, 270. 

books of account, of, 204- | 

charge by, 28 

condition of debtor’s petition, 
151. , I 


condition precedent to issue of | Automatic, 


debts due to local, priority of, 
650, 654 

disqualification from sitting or 
voting as member of local, 
713. 


205, annulment of adjudication 

confers no right 504- ) 449. 

execution, in, not an act of discharge on termination of 


insolvency, 104. 

„ in, confers no 

right, 504. 

nature of, by Insolvency Court 

204. 

not a condition of creditor’s 
petition, 151, 156. 
per se confers no right, 504- 
prohibition and injunction, 

by, 204. 

property exempted from, 204. 
property exempt from, does 
not vest in receiver or Court, 

253.311. 

receiver s property, or, ana 
sale, 599. 

statement of, m pennon, 163, 

171. 

subsisting, must be, 157. 


suspension, 426 
interim protection under Eng- 
lish law, 211. 

interim protection, under 
Indian law not, 212. 
protection under the old Act, 
342. 

protection under the New 
Act. 343. 

termination of suspension of 
discharge, 426, 
vesnngon adjudication, 256. 

Auxiliary, 

Courts to be, to each othcr,742. 

Avoid, 

jurisdiction to, transfers from 
transferees of the insolvent. 
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Avoid — contd 

„ jurisdiction to, transfers 
during insolvency 537, 

„ jurisdiction to, transfers 
after annulmejit of adjudi 

cation, 537 
A^oldance, 

conditions for, of transfer, 525 
effect of of tnnsfers, 556 
exclusue jurisdiction for, of 
transfers, 538 

issues to be pro\ ed for, of 
transfers, 548 

jurisdiction for, is not affected 
by discharge, 562 
limitation for application for, 

541 

nature of proceedings for, of 
cransrfers, 547 

notice to transferee before, of 
transers, 548 

petition for, of transfer by 
whom to be made, 5S7 
preferences of, 558 
scope of enquiry for, of trans- 
fer under s 53 542 
transfers, of, after annulment 
„ of adjudicanon, 537 

,, of, during insolvency 

537 

,, of, by transferees, 

„ of 503 

„ of, by transferees 

from transferees,544 
„ of, more than two 

years old, 47 

„ of, on death of deb- 

tor, 538 

voluntary transfers, of, 522 
Award, 

compensation, of, to debtor, 
on dismissal of creditor’s 
petition, 242 

costs, of, against receiver, 741 
debtor under, not liable to ad- 
judication, 18 


\ A\%ard — contd 

I mesne profits, of, in ca«e of 
annulment of transfers, 556 

B 

I Back, 

I doctrine of relation, of the or 
der of adjudication, 253, 327 
Bad faith, 

drawing up the schedule m 
enquiry into, at the time of dis- 
charge, 421. 

ground for refusal of adjuOi 
cation, no, 239 
not to be enquired at hear 
tng of debtor’s petition 223 
Bad, 

issue of vv arrant for anest ol 
debtor with or without, 200 
Bailee, 
lien of, 24 
Bailment, 
goods, of 29 

property under, vesting of 261 
Balance, 

failure to pay, by recener, 559 
proof for the, by a secured 
, creditor, 476, 480 
' Banian, 
hen of, 25 
Bankrupt, 

petitioning creditor, may be, 

121 

Bankruptcy, 
aliens liable to, 123 
companies when liable to, 124 
convicts are liable to, 124 
debtors liable to, 12Z 
England, in, how begun, 117 
England, m, its effect m 
India, 10 
firm, of, 124 

Indian, is based on English 
Bankruptcy Act, 6. 
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Bankruptcy — contd. 
law of, Its policy and object, 1, 
lunatic IS not liable to, 123. 
married women liable to, 124. 
minor not liable to, 123. 
previous, statement of, 169, 
172. 

proceedings, debtors liable to, 

122 . 

„ bow begun in England, 
117. 

refusal of discharge for previ- 
ous. 433, 442. 

trustee m, not a creditor, 16 
Bankruptcy Act, 
application of, to Provincial 
Insolvency Act, 6 
Bar, 

power of Local Government 
to, certain provisions of the i 
Act, 759. 

suit, of, fot compensation, 242 1 
„ of^, for dividend, 671 
Bate eight to sue, . 

Vesting m receiver of, 275 ' 

Barred debt, 

acknowledgment of, m sche- 
dule saves limitation, 752. 
when provable, 363 
Bedding, 

debtor’s, and necessary w earing 
apparel are exempt from 
vesting m receiver, 311. ^ 

Benami, i 

jurisdiction of Insohency > 
Court lo decide if a tran- | 
saetKsn vs, 47 ( 

keeping property, is an act of 
insolvencY, 85. I 

prevalence of, in India, 38. • 

Benamidar 

creditor, of, is creditor, 15. 
Beneficial, 

winding up of the business, 1 
receiver’s power to carry on, 
for, 623. 1 


Benefit, 

assignment for, of creditors, an 
act of insolvency, 83, 89. 
creditors get, of execution 
when they acquire hen, 508 
execution, of, vvhen creditor 
entitled to, 497, 501. 
fund, compulsory depent m 
private, when vests, 316 
secured creditor gets, of execu- 
tion, 508 

to oneself, preference for, is 
not preference, 571 
transfer for, of creditor’s, act 
of insolvency, 83, 89 

Bengal Tenancy Act, 
occupancy holding under, 
vests in receiver, 274 

Bill, 

exchange, of, petition may be 
based on debt due on, 140. 

Bogus debts, 

mention of, in schedule, no 
ground oi refusing adjudica- 
tion, 240 

Bona fide 

good consideration not suffi- 
cient if not, 528 
onus to prove absence of, in 
transfer, 550. 

„ „ absence of, in case 

of fraudulent 
prefcrence,5^. 
,, „ w hen on the 

transferee, 596. 
M „ of transferee, 

596. 

pleading of, transfer without 
notice, 596. 
property m the hands 
chaser for value' 
notice does not 
purchaser m 
510. 
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Bona fide — contd 


purchaser for valuable consj- 
deration, 532. 

purchaser, protection of, 592. 
subsequent, purchaser whether 
protected, 545. 

transactions, protection of, 

592. 595 

transferee from a preferred 
creditor, protection of, 586 
Bond, 

stamp duty payable on 
secunty. 202 
Books, 

\estingof, of a lawyer, 311 
Books of account, 
attachment of, 204 
disclosing business transaction 
and financial position, 
failure to produce, refusal 
of discharge for, 432 
duty of debtor to produce. 


206. 

failure of debtor to produce, 
effect of. 209 

false, penalty for keeping 691 
liable to be seired m insol- 
vency, 200, 204 
production of, 209 
refusal of discharge for omis- 
sion to keep, 432, 437 

vesting of, m receiver or 

Court, 253 
Book debts 

sale of, by tecetvet, 626 
Breach of contract, right ot 
suit for IS not property, 20 
Breach of trust, 

debts arising out or, not prov- 
able, 359 

discharge does not release 
debts incurred by, fraudu- 
lent, 459 

refusal of absolute discharge 

for, 433 
British India, 

adjudication in, its efiect out- 
side, 12. 


British India — contd. 


adjudication in England, its 
effect m, 10. 

adjudication by foreign Court, 
its effect in, 11. 
definition of, 9. 
departure out of, an -act of 
insolvency, 83, 102 
extent of Act V of 1920 to the 
whole of, 1, 9 

law. relating to immoi able 
property outside, 
12 


„ „ to msolvencv m, 

1 , 2 . 

„ „ to movables out 

side, 12 

property transferred must be 
in, 93 

transfer of property whether 
in, or elsewhere 
n ith intent to 
defeat or delay » 
an act of tnsol- 


95 

„ for benefit of creditor 
in, is an act ot 
msolvencv,83,p 
„ by way of fraudu- 
lent preference 
m, IS an 3^^ 
insolvency, 83, 

98 . f 

Bundelkhand Ahnation 
Land Act, . 

land of a memberof agricul- 
turist tnbe under, does not 
vest, 313 
Burdens, 

property with all advantages 

and, vests in receiver, 317 
Business, e 

affairs, culpable neglect ot, 
refusal of discharge for, 4aJ 
allowance to insolvent to 
assisting to carry on o/J. 

674 
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Business — contd 

carrying on, by gomasta, effect I 
of. 113 I 

goods in trade or, of the 
insolvent vest m thereceiver, 

252 298 

jurisdiction of Court within 
which debtor carries on, 

161, 164 

neu, liability of minor for 
debts incurred in, 265 
power of receiver to continue, 
for beneficial winding up, 

613, 631 

sale of good-will of by recei 
ver, 626 

trade and, meaning of 673 
transactions, refusal of dis 
charge for failure to keep 
accounts to show, 432 

C 

Calculation, 
dividend, of, 665 
provision for creditor residing 
at a distance m, of dividend, 
665 

retention of assets m, of divi 
dend, 665 
Call, 

accounts, for Courts dis- 
cretion to, 208 
Cancel, 

power to, one of concurrent 
orders of adjudication 379 
Carnage, 

proceedings, of, 182 

„ power of Court to 
change, 182 
Camer, 

common, hen of, 24 
Carnes, 

debtor’s petition to state the 
place where he, on business, 

16S 


Caries — contd 

jurisdiction of Court arises 
where the debtor, on busi 
ness, I6l, 164 
Cases, 

m which Court must, refuse 
an absolute discharge 432 
Cause, 

dismissal of creditor’s petition 
for sufficient, 233 236 
Central Provinces Tenancy Act* 
agricultural holdings under> 
exempt from attachment, 
and vesting 331 
Certain, 

debt, or contingent, provable 
359 

Certificate, 

debtor does not include 
debtor under 19 
grant of, that insolvency was 
due to misfortune and not 
misconduct, removal of dis 
qualification, by 713 
refusal of, that insolvency was 
caused by misfortune and 
not misconduct, 714 
succession, not necessary for 
payment of dividend, 671 
Cestui que trust 

right of, to follow property m 
the hands of trustee, 279 
Change, 

carnage of proceedings, power 
of Court to, 182 
Charge, 

act of parties b\ , 23 
appointment of receiver, by, 
28 

attachment, by 28 
beneficiaries, of 27 
by act of parties, 23 m'- 
by operation of law , ' 
costs of suit and 
are first 513 
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Charge — contd 

distindon between mortgage 
and, 22 

distinction between, and hen, 
23 

equitable, 27 

equitable assignment, by, 30 

hypothecation of movables, 
by 29 

joinder of 697 

procedure on, for offences 
under sec 69, 701 

secured creditor is a person 
holding, mortgage or lien H 

transfer of property includes 
creation of, on property, 14 
Children, 

maintenance for wife and 675 


Civil Court, I 

decree for payment of money, 
must be of 104 

District Court is principal, 14 i 
jurisdiction of Insolvency ' 
Court is CO extensive with | 
40 ' 

of insolvency Court to 
go behind decision of 
51 

„ of to entertain suits 
after adjudication 334 
power of stay of, 333 
procedure of on adjudication, 

336 


Civil jurisdiction, 

Insolvency Court to follow 
the procedure of Court of 
original, 67 
Civil prison, 

costs of maintaining debtor 
m, 740 

detention of debtor In, 200, 


349 

Civil Procedure Code, 

Act 111 of 190? passed in super 
cession of, 3 

application of, to insolvency 
proceedings, 69 


Civil Procedure Code — conti 
benefit of execution under 

497 

execution of decrees and 
orders of Insolvency Court 
as m, 77 

first law of insolvency con 
tamed in, 3 

inherent power of msohency 
Court under sec 151, 72 
junsdiction of Insolvency 
Court to extend time for 
discharge under sec 148, 73 
jurisdiction of Insolvency 
Court to decide claim un 
der Or XXI, r 63, 51, 294 
objection to jurisdiction un 
der sec 21, not allowed m 
appeal or revision, 69 
Orders IV, VI, VII, how 
far apply to insolvency peti 
tions 190 

Order IX when applies to 
insolvency matters, 70 
Order XXI r 63 suit 
against decision under, 50 
294 

Order XXI r 90, insolvent’s 
right ro apply under, 285 
Order XXII, tr 2, 3, applies 
tion of, 285 

Order XXII, r 4, does 
not apply on the death of 
insolvent defendant, 190 
Order XXII, r 8, application 
of, 285 

Order XXII, r 12, applicanon 
of, 285 

Order XXXIX, r 6, applies 

to insolvency proceedings, 

75 

Order XLI, r 5, applies to 
insolvency proceedings 81 
Order XLVII r 1, how far 
applies to insolvency pro- 
ceedings 76 

power of High Court to sus-^ 
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Civil Procedure Code — Contd. 
— pend interlocutory orders 
of Insolvency court under» 
81. 

power of Insolvency Court to 
rescind its order under, 75 
procedure for admission of 
insolvency petitions to be 
the same as plaints under, 
190. 

property exempt from attach- 
ment under, does not vest 
in receiver, 21, 253. 
reference to, of 1877 &. 1882 
to be construed to refer to 
Act V of 1920, 761. 
sale of property by receiver 
after declaration under sec 

68. 647. 

sale of property by receiver 
not governed by, 627. 
second appeal under sec. 100, 
719, 732 

subject to the provisions of 
Insolvency Act, applies, 69 
Civil suit, 

High Court and District Court 
have same powers in insol- 
vency matters as in, 63, 
leave for, against act or deci- 
sion of receiver, not neces- 
sary, 686. 

Claim, 

actionable, is property that 
vests, 274 

breach of contract, for, when 
vests in receiver, 276. 
damageg, for, vest, 276. 
disputed proof of, retention by 
receiver of sum to meet, 665 
jurisdiction of Insohcncy 
Court to decide, under 
Order XXI, r 63. C. P. C. 
50. 294. 

proof of numerous, 492. 
proof of, as secured creditor. 


Claim — Contcl. 

settlement of, withdrawal of 
petition for, 177- 
statement in petition of 
amount and patticulars of 
all pecuniary, 169, 171. 

Classes, 

fraudulent transfers, of, 87. 

Classification, 
acts of insolvency, of, 85. 

Clerk, 

salary of, priority of, 650. 654 
655. 

I Co-debtor. 

I discharge of debtor does not 
release, 460, 468. 

Code, 

I Civil Procedure, see Civil Pro- 
cedure Code mfra. 
complete, the Act is a, 5. 
Criminal Procedure, see Crimi- 
nal Procedure Code supra. 

Collateral, 

attack of order of annulment.. 
458. 

Collector 

power of, to dispose revenue 
paying or agricultural pro- 
perty, 647. 

procedure for sale by, 647, 650. 
sale by. of revenue paying or 
property held or let for agri- 
cultural purposes, 647. 

Commencement, 

leave of Court necessary for, 
of proceedings after adjudi- 
cation, 252. 

proceedings, of, against person 
of debtor, 290. 

proceedmgs, of against proper- 
ty of debtor, 291. 
suit or other legal proceeding 
after adjudication of, 252. 

288, 269. 

I Commission, 

agent, goods held by, 

V cst m receiver, 260. - 
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Committee, 

inspection, of appointment of, 
678 

power of control of, over 
receiver, 678, 679 
qualification of members of, 
678. 679 

Communication, 
seclusion to deprive creditors 
of means of, an act of insol- 
vency, 84, 103 

Company, 

incorporated, not liable to 
adjudication under the Act, 
130 

incorporated, petition by, 120 
liable to adjudication, 124 
registered, petition agamst,l24 
unincorporated, liable to ad- 
judication, 130 

unincorporated, may be a 
petitioning creditor, 120 
unregistered, petition against, 
130 

winding up of incorporated, 
130 

Compensation, 
application for, 243 
award of, to debtor on dismis- 
sal of creditor’s petition, 242 
bar of suit for, 242, 244 
dismissal of creditor’s petition, 
on, 243 

dismissal of creditor’s petition 
as fnvulous or vexations, 

on, 242. 244 

Complaint, 

Court, by, to magistrate of 
offences by debtor, 701 
duty of Court before making, 
to magistrate, 706 
matters to be considerd before 
making, 706 

Complete, 

Code, the Act is a, 5 


Comply, 

consequences of refusal or 
neglect to, with dudes before 
adjudication, 209 
Composition, 
acceptance of, 395 
acceptance of, by creditors 
whose debts are proved, 395, 
400 

acceptance by creditors of, 
condition precedent 399 
after adjudication, 395, 396 
amendment of proposal of 
395, 401 

„ of schedule fra 

med in, 413 
annulment of, 413 
annulment of. for fraud, 415 
annulment of, on the ground 
that, or scheme cannot pro- 
ceed without injustice orun 
due delay, 415 

annulment of adjudication on 
approval of, 406, 40S 
appeal against approval or ac 
ceptance of, 406 
approval of, by Court, 396 
approval or refusal by Court, 
396, 404 

before adjudication 396 
binds creditors whether en 
tered in the schedule or 

not, 406 410 

binds debtor and his estate, 
410 

creditors’ resolution to accept, 

400 

creditors’ right to prove in. 

668 

criminal liability of debtor 
after, for offences under s 

69, 709 , 

date of hearing of proposal 

395 

deed of, execution of, before 
adjudication is act of insol 
vency, 90 
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Composidon — contd. | 

default m payment of instal- 
ment under, 415. 
discharge and, difference be- i 

tween, 461. 

discretion of Court to approve ' 
or refuse, 396, 404. 
effect of annulment of, 417. 

„ annulment on, 412. 

„ order on approval of, 

408. I 

„ wrongly approved, 405. | 
framing of schedule on appro- 
val of. 406, 407. 
notice of the proposal of, 395, 
398. 

order embodying the terms of, 
406, 407. 

order on approval of, 406,407. 
out of Court, 403 
power of Court to enforce 
security in, 402 
„ „ to re-ad- 

]udge debtor insolvent, 415 
procedure in Court, for, 398 
proposal for, 395, 397. 
provision in, tor payments of 
debts payable in priority, 
396, 404. 

rc-adjudicacion after annul- 
ment ot, 415, 416 1 

teadjudication relates back, ' 

416. 

receiver’s report on, 395. ^ 

refusal to approve, unless it 
provides reasonable security 
for payment of not less than I 
six annas in the rupee, 396, 
402. 

refusal of, by Court, to 
approve 396. 401, 404. 
refusal of, for misconduct, 

396. 403. , 

refusal of discharge for pre- 
vious, 433, 442. 

resolution by creditors to 
accept, 400 I 


Composidon — contd. 

revesting of property on annul- 
ment of, 385, 408. 

„ in debtor on appro- 
val of, 408. 

tight of unscheduled creditors 
in, 414. 

,, debtor to surplus, 
415. 

schedule of creditors, fram- 
ing of, on approval of, 407. 

scheme of arrangement and, 
395. 

security for payment of not 
less than six annas m the 
rupee required by Court 
for approval of, 396. 

what IS, 397. 

Compromise, 

receiver’s power to, with leave 
of Court, 624, 640. 

Compulsory, 

deposit m private benefit fund, 
whether vests, 316. 

Computation, 

exclusion of period bet. adju- 
dication and annulment of 
adjudication in, of period 
of limitation for suit and 
application for execution, 

743, 751. 

exclusion of penod of limita- 
tion only in case of debts 
proved, 744 

three months, of, m case of 
dismissal of petition for ad- 
judication, 145. 

„ „ of, m case of 

execution of 
decrees, 144* 

„ „ of, m case of 

transfers’ 144, 
577. 

„ „ for annulment 

of , ' 

577. r 

tss o years, of, 542. j 
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sso 

Concealment, 

accounts, of, no jmaund for 
di'mis^al of pennon, 225 
affair*, of, fradulcnt. offence, 
691. 696 

arrest ot debtor for, of docu- 
ments 201 
debts of, 692 

dismi<*al of petition for, of 

proper^, 239 

fraudulent, of property ofience, 
691.697 

fraudulent transfer, or, need 
not be enquired in a debtor 
pennon, 224 
penalty for, of debt, 692. 
refusal of dt^charce fo*- remo- 
N-al or. of propem. 433. 443 
state, of affair*, of, 691 

Concurrent, 

annulment of, adiudtcanon 
379 

con«ohdanon of <epar3te 
pennon n Coutts of, jun$- 
dtenon, ISl 

junsdi».non of Courts ime*- 
ted, 32. 33. 34 

order of aJjudicanon. power 
to cancel, 379 

o'-der of *u<pendinc and atta 
ching condinon to order of 
di^chafpe, 433 
pennon*, 127 

pow cr to cancel order of 
adjudicanon, 379 
proceedings fo* adjudication, 
379 

«ta> of, proceedincs, 379. 3S0 
Condition*, | 

a%o dance of preference, of^ ( 
560 

aiotdancc of xtiluntarv rran*- 
fer*, of. 521 

creditor s pennon, of, 154, 136 
deb'o-'s pennon, of, 151, 152. 
d£*ch3rpe *ubjecr ro, 417, **26 


Condition — con'd, 
modiiicnnon of, of discharge 
430 

pennons tor adAidicanon 
mu<t be subject to the, <pe- 
cned in the Act, 117 
precedent, three months not a 
penod of Itriitanon 
bur. 144 

to the i^ue ofarach 
ment, 205 

». to injunction, 205 

. CO p-ohibinon, 205 

. to warrant of arre<t 

205 

Iea\ e of Court to 
comnencer'ent of *u t 
or lecal proceeding 
acain<t insolyent, 152, 
292 

» acceptance by credi' 

tori, of the proposal 
of composition or 
«>.heme of amnw- 
nent, is, 399 

secured creditot** pennon, of, 
135 

*u«pen*Jon o^ di<char?:e and 
atcachin ’ 433, 445 
Consent, 

creditors’ no pround cf 
annulment of adiudicano*! 

377 

gooii. tn po*«e*5ton order or 
dispo*inon of debnir b> , c* 
true owner \e<ts in recen'er, 

252. 260, 29S 
Consequences, 

refusal or neglect, of, to compN 
with dunes debtor, before 
adjudicanon, 209 
Consideration, 
contract for s-aluaWe protev- 

non o^. 592, 595 

cran»fcr made before and 
of mamace. pro'ecnon of. 
522 
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Consideration — contd. 

transfer made in good faith 
and for valuable, protection 

of. 522. 

valuable, what is, 532. 
Consolidation, 
petitions, of, 180. 

„ of, after admission, 181. 

,, of, by creditors, 180 

separate petitions, of, 181. 
simplification of proceedings, 
for, 181. 

Constitution, 

Court, of, and its powers, 32. 
Contempt, 

committal by District Court 
for, 614. 

„ by High Court for, 614 

Court, of. Act, XU of 1926, 
614. 

„ of, committal for, 614. 

obstruction to receiver is, of 
Court, 613. 

Contents, 

creditor’s petition, of, 169, 170. 
debtor’s petition, of, 168, 169. 
secured creditor's petition, of, 
135, 175. 

Contingent, 
creditor, 16 

debt, when provable, 367. 

„ when not provable, 367. 
interest of a reversioner, 
vesting of, 276. 

Continuance, 

power of receiver for, of suit, 

623. 

proceedings, of, after adjudica* 
tion, effect of, 335 
proceedings, of, on death of 
debtor, 185 

refusal of discharge for, of 
trade, knowing himself to 
be insolvent, 432. 
nght of suit or proceeding, 

56 


Continuance — contd. 

after adjudication, 284, 330. 
351. 

Contract, 

breach of, right of suit for, is 
not property, 20. 
damages for breach of, claim 
to when vests in receiver, 
275. 

debts, of, without expection 
of payment, refusal of dis- 
charge for, 433 
preference pursuant to, 572. 
refusal of discharge when in- 
solvent, debt without ex- 
pection to pay, 432, 439 
laluaWe consideration, for, 
protection of, 592, 595. 

Convenient, 

speed, duty of receiver to 
realise property with all, 623. 

Conveyance, 

fraudulent, act of insolvency, 
83. 

receiver, by, not exempt from 
stamp duty, 640. 

Convict, 

adjudication of, 124. 

Conviction, 

debtor, of, for offences under 
the Act, 692. 

Coparcener, 

vesting of Hindu joint family 
property on adj'udication of 
a, 271. 

Cop> right. 

Insolvent, of, vests, 260. 

Corporation, 

exemption of, from . ' 
proceeding, 129. 

I Insolvency petition 
docs not lie, 102. 
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Costs, I 

administration, of pnonty of, 

658 

annulment of adjudication for' 
failure to deposit, 378 
award of, against recener, 7-fl 
discretion of Court, in. 740 
indemnity of, by creditor to j 
receu er, 591 

inherent pow er to order secu 
rit> for, 730 

liability of receu er for. 637 
maintaining a debtor, of, in i 
cu il prison, 740 
petitioning creditor liable for 
740 

proceedings, of, in the discre 
tion of Court, 740 
proof, of, 492 

publication of order of ad|u 
dication of, 341, 740 
receu er when liable for, 615 
secunt^ for, 33S, 730 
suit and execution, of, when 
first charge, 513, 521 

Co'trustee, 

discharge does not release 460 
468 

Council, 

disqualification of insolvent to 
sit as member of, 713 
Privy, appeal to, 736 

„ Icav e for appeal to, 64, 

736 

Court, 

abuse of process of annul 
ment of adjudication 
for, 374 

of process of, w hen ad- 
judication is 374 
„ of process of, when ad- 
judication IS not, 375 
,, of process of, dismissal 
for, 240 

„ of process of, inherent 
power of dismissal for, 
72, 240 


Court — contd 

abuse need not be enquired 
into on a debtors’ peti 
non, 224 

additional District Judge, of 
junsdicnon of,m insolvency, 

32 

adjournment of hearing of 
pennon by, 217. 
adjudicanon, order of, by, 244 
appeal against order of, under 
s. 68, 690 

appeal of, power and pro- 
cedure of, 68, 737 
to, against receu er, 
679 

. to Distnct Court from 
subordinate, 719, 726 
. to High Court from 
District, 719, 732 
appointment of committee of 
inspection by, 178 
. of intenm receuer by, 
194 

, of Official Receiver by. 
618 

„ of receu er by, 599 
approval of composition by, 
396 404 

attachment of property by, 

200 

auxiliary to each other, to be 

742 

avoidance of preference by, 

553 

„ of voluntary transfers 

by. 522 

award of compensation by. 
242 

„ of costs by , 740 
by whose order debtor has 
been arrested must be xtated 
m petition for adjudication 
168 

cancellation of concurrent 
adjudication by, 379 
cases m which, must refuse 
absolute discharge, 432 



SUBJECT INDEX 


883 


Court — contd 
civil, pou er of stay of, 333 
committal by, for contempt, 
614 

complaint to magistrate by, 
against debtor, 701 
concurrent junsdiction, of, 34, 
conflict of jurisdiction of, 66, 
380 

consolidation of separate peti- 
tions in, 181 

constitution and powers of, 31 
contempt of, obstruction to 
receiver, is, 613 
decision of, final, 37 
decision of insolvency, fcs 
judicata, 37 

decree must be of, 104 
defined, 14 

delegation of power by, for 
admission or rejection of 
proofs, 494 

delivery of property by, exe 
cuting decree, 513 
discharge of debtor by, 417 
, by foreign, 430 
discretion of, to call for 
account, 208 

discretionary power of when 
moved under s 68, 686 
dismissal of petition by, 233 
„ of petition for default, 
power of, to set asHe, 
70 

, of petition for abuse of 
process of, 72, 240 
District Court shall be, having 
insolvency juris 
diction ^2 

, „ pow ers of, in 

regard to pro- 
ceedings in sub- 
ordinate, 68 

duty of, in appointing interim 
receiver, 196 

„ „ executing decree as to 

property liken in exe- 
cution, 513, 519 


Court — coned. 

duty of debtor to attend, 206 
„ „ insolvency, to annul 
preferences and trans- 
fers, 587 

„ „ insolvency, to frame 
schedule, 350, 353 
„ „ insolvency, before com- 
plaint, 706 

enquiry by, into entries in 
schedule, 493 

examination of debtor by, 217 
execution of decrees and 
orders of insolvency, 77 
extension of period of dis- 
charge by, 245, 248 
extra territorial jurisdiction of, 
44 

fixing date of hearing by, 191. 
foreign, adjudication by, effect 
m India, 11 

foreign, discharge by, 430 
framing of shedule by, 351, 
353 

general powers of insolvency, 
67 

grant of certificate by msol 
vency, removal of dis- 
qualification by, 713 
„ of discharge by insol 
vency, 417 

„ of protection by insol- 
vency, 210, 341 

having insolvency junsdiction, 
32. 161 

hearing of petition by, 217 
High, powers of, m its on 
ginal junsdiction, 77 
„ „ in Its extraordinary 

junsdiction, 80 
„ „ m its appellate 

junsdiction, 60 
„ „ in ICS rcvistonal 

junsdicnon, 8l 
„ „ of rcvnsion by, 719. 

729 

„ „ to stay prfW'*<^’ 

3S2 
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Court — cont4 

impernl jurisdiction of, 35 
inherent jurisdiction of msol 
vency, 72 

,, power of dismissal for 

abuse of the process 
of, 72 

„ power of, to grant 

interim protection, 
72 

„ power to order security I 

for costs, 730 

* insolvency, District Courtsshall | 

be. 32 

, extent of jurisdiction 

of, 35 

„ power of, to order 

stay 333 

„ status of, 68 

interim proceedings in, 200 
„ receiver, appointment 

of. 194 

invested with junsdiaion, 
32, 33 

issue of warrant of arrest for 
departing from local junsdic 
tvon of, 201 

jurisdiction of, invested, 34 
jurisdiction of insolvency, 32 
„ of. within which the 
\ debtor ordinarily re 
sides, 161 

„ of, within i\ hich deb- 

tor carries on busi 
ness, 161 

„ of. where the debtor 

has been arrested or 
Imprisoned, 16I 
„ of, where debtor per- 

sonally worhs for 
gam, 161 

„ of insolvency, co-ex- 

tensive with Civil 
Court, 40 

„ of insolvency, discre- 

tionary, 61 

,, of insolvency, limit to, 

52 


Court — contd 

jurisdiction of insolvency, not 
exclusive, 55 

, of insolvency, objec 

tion to, 161 

, of insolvency, to annul 

transfers more than 
2 years old, 47, 5^ 
of insolvency, to annul 
transfers on death of 
debtor, 538 
of, to annul transfers 
from transferees, 49, 
543 

, of insolvency, to decide 

questions of title or 
priority, fact or law, 
37, 40 

of insolvency, to decide 
questions as to part- 
nership, 42 

of insolvency, to 
decide questions of 
any nature what 
ever, 37, 41 

of to enquire into 
mesne profits, 42 
of, to avoid ttansfets 
during insolvency, 

537 

of, insolvency, to go 
behind decision of 
Civil, 51, 539 

„ of, to go behind judg 

ment, 539 

of insolvency, subject 
to the provisions of 
the Act, 37. 44 
, of insolvency, to sum- 

mon persons for in- 
formation, 641 
„ of insolvency, where 

ought to be exercised, 

63 

„ of insolvency, where 

ought not to be 
exercised, 63 
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Court — contd 

lunsdtctton of insolvency, to 
order refund, 42 
law and procedure of insol 
vency, for enquiries under 
8 4.53 

leave of, for petition after 
annulment, 151, 159 
„ condition precedent for 
suit or leg'll proceed 
mgs against person or 
property of insolvent, 
after adjudication, 252, 
290 

„ powers of receiver exer- 
cisable with, 623, 630 
„ without, 62^ 626 
limit to jurisdiction of insol- 
vency, 52 

limitation to the power of, 

495 

local jurisdiction of insolvency, 

matters to be considered by, 
before making complaint, 
706 

may fix remuneration of 
receiver, 599 

nature of attachmet by msol 
vency, 204 

nature of proceedings in, for 
avoidance ofvoluntatytrans 
fers, 547 

notice fixing date of hearing 
in, 191 

„ to Court executing 
decree, effect of, 513, 
519 

objection to jurisdiction of 
insoKcncy, 69 

petition shall be presented to 
which, 161 

position and poucr of, before 
and after adjudication, 201 
power of appellate, 68 

„ ofmsoKcnc>. general, 

67 

, and procedure of, the 


Court — contd ‘ 

same as in civil suit, 
• 67 

power of High Court and 
District Court, 68 
„ of amending schedule 

of creditors after annul 
raent of adjudication, 

496 

„ of, to arrest after 

adjudication, 349 
„ of insolvency, to order 

attachment by actual 
seizure, 200 

„ of insolvency, to 

change carnage of 
proceedings, 182 
„ of insolvency, to decide 

questions of title, 
pnotity, fact or law, 
37 

, of, to annul adjudica- 

tion, 370 

, of insolvency, to de 

tarn debtor in civil 
prison, 200, 349 
„ of, to set aside ex parte 

order of dismissal for 
default, 70 

, on annulment, 389 

„ to deliver possession, 

630 

,. to dismiss petition for 

abuse of process of 
Court, 240 

„ to enforce its orders 

60 


to extend time for 
discharge, 73, A50 
to execute its decrees 
and orders, 77 
if no receiver. 622 
of, to interfere with 
sale by recen cr, 629. 
of. o\ er rcceiv er, 599 
615 

of, o\er ofiictal r 
ver.621 / 
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Court 


ontd. 


power of, to remove a person 
from possession, 599, 
609. 

„ of restitution, 76. 

„ of review, 75. 

„ to re'adjudicate insol- 

vent, 415, 416 

„ of, to grant discharge, 

417,421. 

„ of, to refuse discharge, 

417,421. 

„ of, to suspend dis- 

charge or attach con- 
ditions, 417, 421 
„ of, to review order of 

refusal of discharge, 
444. 

„ of, to extend the 

penod of discharge, 

73. 248. 

„ to go behind judg- 

ment, 51, 495 

„ to grant interim pro- 

tection, 72. 

„ of insolvency, to grant 

temporary injunction, 

74. 

„ to issue warrant of 

arrest of debtor, 200, 

349. 

„ to order secunty for 

appearance of debtor, 

200 . 

„ of insolvency, to re- 

quire information, 

641. 


of, to order stay, 333. 
of, to stay sale, 518 
of, to sell without 
deciding the question 
of title, 37. 

of, on annulment, 389. 
of, to stay proceedings, 
75. 

of, to stay sale in exe- 
cution, 718 


Court — contd. 

preliminary inquiry by insol- 
vency, before complaint 
to Magistrate, 701, 705. 
procedure of insolvency, 69 
procedure in, for consideration 
of proposal for composi- 
tion, 398 

proof required by, that the 
creditor or debtor is en- 
titled to present the 
petition, 217. 

property vests in, 252, 282 
„ vests in, when no 
receiver, 2B3, 622. 
protection to debtor given by, 
72, 210, 341 

re-adjudication of debtor by, 
415 

receiver, Court’s powers over, 
680. 

refusal of discharge by, 417, 
422. 

release of debtor by, 210 
restricnon on power of, for 
removal of person m 
possession, 611. 
revenue, protection from arrest 
in execution of decrees or 
order of, 216 

right of restraint of, over 
secured creditor, 300 
sale by receiver is not sale by, 

627. 

schedule of creditors, framing 
of, by, 350, 351. 
security by receiver, may, 
require, 599. 
status of, 68. 

stay of proceedings by, 75 
stay of pending proceedings 

by, 333 

subordinate to District, Court, 
local Government may in- 
vest with junsdiction, 32 
substitution by, of one credi- 
tor by another, 182. 
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summary administration by, 
716 

summon, power of, to 641 
vesting of property m, 252, 
283 

what should, enquire on credi 
tor’s petition 218 
what should enquire in deb 
tor s petition, 221 
where ought to exercise juris 
diction 63 

where ought not to exercise 
jurisdiction, 63 

withdrawal of petition by 
leave of, 176 
Credit, 

false, obtained m respect of 
goods in possession, 29$ 
prosecution for obtaining by 
insolvent, 710 

penalty for obtaining by insol 
vent, 710 

undischarged insolvent obtain 
ing to the extent of fifty 
rupees 710 
Creditor, 

acceptance of composition by, 
395, 399 

adjudication on the petition 

of, 244 

aliens may be petitioning l21 
amendment of petition by, 

147 

annulment of judicial procee 
dings in favour of, 558 
, of payment to 555 

„ of transfer by, 587 

, of transfer to, 555 

appeal by, 719, 722 

„ by, against receiver 

683 

application for annulment of 
transfer b>, 5S7 
, of ss 5 and 12, Lim 

Act, to petitions of, 

145, 744 


Creditor — i.ontd 

appointment of committee of 
inspection by, 678 
assets realised before adrpis 
sion of petition, entitled 
to, 497 

assignees may be petitioning, 

121 

avoidance of preference to, 

558 

bankrupts may be 121 
benefit of execution, when en 
titled to 497 

benamdar of creditor is, 15 
bona fide payment by insolvent 

to 592 

conditions of petition by, 134, 
136 

consent of, no ground for 
annulment of adjudication, 
377 

consolidation of petition by, 
180 

contents of petition by 169, 
170, 174 

contingent, not a, 16 
costs of suits and execution of, 
first charge, 513 
costs payable by, 740 
debt due to petitioning, must 
amount to, Rs 500, 34 
, of petitioning is to be 
liquidated, IM 

debts which arc to be exclu- 
ded from schedule of, 354 
debtor cannot prove against, 

, 662 

I defined, 14 

I dismissal of petition by, 233. 

' 234 

distinction betw ten secured 
creditor and, 16 
duty of debtor to give list of, 
and debtor, 206 
cffc« of framing schedule of, 
356 

examination of debtor 
petition of, 217, 231 
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Creditor— contd ' 

execution, under, restriction 
of right of, 497 
executors may be, 121 
extension of limitation of peti- 
tion by, not allowed, 145 
framing of shedule of, by 
Court, 351 

general rule as to interest pay- 
able to, on adjudication, 486 
hearing of petition by 217, 
218 

husband as, 121 
includes, 14, 15 
incorporated company as, 120 
infants may be petitioning, 
121 

individual, petition by, 119 
intent to defeat or delay, 
83, 101 

interest payable to, 485 
joint, petition by, 121 
„ „ by one of, 120, 

139 

hen of attaching, 28 
limitation for petition by, 134 
„ of rights of, on 
annulment of ad 
judication, 743 

locus standi of, to apply for 
annulment without leave 
591 

married women as, 121 
mode of proof by, 490 
mutual dealing between insol 
vent, and, 470 

notice to, before discharge, 420 
„ „ before final divi 

dend, 670 

„ „ on admission of 

debtor’s petition, 

191 

„ ,1 on admission of 

creditor’s petition, 

191 

„ „ suspending payment, 

an act of insolt'ency, 

84 


Creditor — contd 
Panics in appeal by, 723 
partners as, 120 
Payment made by insolvent to 
when protected, 592, 594 
„ of interest to, rule as 

to, 485, 486 

„ of interest to, by 

receiver, 677 
Petition by, 117, II9 

„ amendment of, 147 

„ contents of, 169, 

174 

„ to state act ot 

insolvency, 169, 
174 

. to state amount 

of his claim, 
174 

„ a secured, 135 

„ for annulment of 

transfer by, 587, 
590 

„ one of joint, 

139 

„ consolidation or, 

180 

„ for annulment o/ 

transfers and pre 
fercnces by, 587 
Position of, on annulment, 

394, 743 

power of secured, to prove, 

476 

precluded from making peti 
non, 122 

preference is transfer in favour 

of a, 564 

pnvafe arrangement mfh, 377 
proceedings on petition of 
218 

proof of acts of insolvency of 
debtor by, 220 

Proof by, of debt payable m 

future, 469 
Proof of debt by, 219 
proof of right to pTcsent pcti 
tion by, 217 
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Creditor — contd. 
provision for, residing at a 
distance, 666 

refund of money realised in 
execution by, 507. 
relationship of debtor and, 
136. 

relinquishment of life-interest 
m fraud of, an act of insol- 
vency, 95 
remedies of, 135 
remedy of, against property 
of insolvent, 287 I 

remedy of, on adjudication of 
debtor, 286 ' 

remedy of, in respect of debts i 
provable under the Act, 286 
remedy of, when loss is occa- 
sioned by wilful default of 
receiver 616 

remedy of, on refusal to pay 
dividend, 672 

resolution by, to accept com- 
position, 400 

restitution of benefit under 
execution by, 507 
restriction of rights of, under 
execution, 497 
right of, on annulment, 393 
right of, to adduce evidence in 
oposition to debtor’s peti- 
tion, 230 

tight of, to contest application | 
by another, 221 ■ 

Tight of, to dividend, 667 ' 

Tight of, proving, 492 I 

tight of, to prove in a compo- 
sition, 668 

Tight of, under execution, res 
tnction of, 507 

Tight of, who acquires a lien, 
508 

right of. who has not proved 
before declaration of di\» 
dend, 667 

right of, to prove debt after 
final discharge, 667. 
right of secured, 22 


Creditor— contd 
right of, to prove in summary 
administration, 669 
rules for meeting of, 755 
schedule of, framing of, by 
Court. 350, 353 

scope of enquiry on petition 
of. 218 

secured, defined, 14, 21 

„ creditor, not a, 16 

„ petition by, 120, 

135, 150 

„ petition, conditions 

of. 135 

„ position of, in insol- 

vency, 253, 318 
„ proof of claim as, 22 

„ right of, how far 

affected by, s 4, 43 
„ right of, to realise 

security is absolute, 
319 

„ under a trust deed, 

484 

seclusion to deprive commu- 
nication with, an act of 
insolvency, 84, 103 
security for costs from, when 
he applies for annulment, 
591. 

sole, petition by, 120 
substitution of, 182. 
surety a contingent, 16 
„ may be a petitioning, 

surrender of life interest in 
fraud of, an act of insol- 
vency, 95 

three months not a period of 
limitation of petition of, 

144 

transfer for benefit of, an act 
of insolvency, 83, 69 
„ m favour of. IS pref 

ence, 564 

„ to a secured, it 

preference. 564. 

« vvith intent 
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Creditor — contd. 

or delay, an act of 
insolvency, 93 
franstees may be, 121. 

„ in bankruptcy, not, 16 
unincorporated company as, 
120 

what should Court enquire 
on petition by, 217, 218 
what, to prove to adjudicate 
debtor insolvent, 218 
when entitled to present 
petition, 134 

when can apply for annulment 
of transfers, 587, 590 
who IS, 15, 136 
who is not, 16 

whose debt is barred is not a, 
16 

Criminal, 

liability of insolvent for 
offence under s 69, after 
discharge or composition, 
709. 

Criminal Procedure Code, 
appeal from conviction under 
s 69 does not lie under s 
476, 708 

compensation under sec 26 
to be realised as fine under, 

s 386, 241 

complaint by Insolvency Court 
for offence under s 69 to 
be dealt under, 702 
discharge does not release , 
from liability fat mainten- 
ance under sec. 488 459, 
460, 463 

protection from arrest for 
failure to pay mainten- 
ance under s 488, 215 

Crown, 

debts, discharge does not 
release, 459, 461 i 

debts due to, IndianCompanies I 
Act, under, 653 


Crown — contd 

mortgage entitled to priority 
over, 653 

payment in priority of, 650, 
651 

right of, to prove, 652 
Culpable, 

neglect, of business affairs, 
refusal of discharge for 

433. 441. 

Custody, 

jurisdiction of Court arises 
when the debtor is m, 
161, 166 

recommitment of debtor to, 
on annulment of adjudt 
cation, 446 

statement m petition of the 
place of 168 


D 


Damages, 
claim for, vests, 276 
claim for, is property, 276 
demands in nature of unliqui 
dated, not a provable 

debt, 359 

receiver liable for costs and, 

615, 637 

suit for, against creditor for 
dismissal of application, 

does not he, 242 
Damdupat, 

application of rule of, 490 

Date, 


absence of notice of, of hear- 
ing, effect of, 193 
act of insolvency, of, to be 
stated in petition, 170 


175. 

adjournment of, of hearing, 
218, 233 

adjudication, of, obligation 
incurred before is prov- 
able. 365 
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Date — contd 

adjudication, of, obligation 
incurred after, not prov- 
able, 368 

adjudication, of, relates back 
to the presentation of peti 

tion. 263, 327 

annulment of transfers within 
two years from, of trans 
fer. 522 

advoidance of preference of 
transferor within three 
months after, 558 
hearing of, of petition to be 
fixed by Court on admis 
Sion of petition, 191 
hearing of, proof required by 
Court IS that the creditor 
or debtor is entitled to 
present the petition, 217 
heating of, proposal for com 
position, 395 

hearing of, application for 
discharge, 417 . 

operation, of, of Act V of 
19207 ^ 

service of notice of, of hearing 
by Court is not an act of 
insolvency, 747 

transaction after, adjudication, 

597 ^ ^ , 

transaction before of adjudica- 
tion, protected, 597 

Dayabhaga, 

joint family property under, 
\ cstmg of, 266 
Dealing, 

mutual, and set off, 470 
Death, 

abatement of proceedings on, 
of debtor, 190 
after adjudication, 18S 
annulment of transfer on, of 
debtor, 53S 

before adjudication, 187 


Death — contd 

continuance of proceedings 
on, of debtor, 185 
effect of debtor’s 186 
notice on, of debtor, 189 
substitution^of legal represen 
tatives on, of debtor, 70 
termination of insolvency pro 
ceedmgs on, of debtor, 187 
Debt, 

acknowledgment of, m sche 
dule saves limitation, 752 
affidavit in proof i f, 490 
amendment of proof of 353 
arrear of rent is provable, 364 
assignment for past, an act of 
insolvency, 96 
barred, provable, 363 
bogus, dismissal of petition for, 
240 

certain or contingent, when 
provable, 359 

concealment of, offence of, 692 
contingent, when not pro- 
vable, 367 

contracting without any rea- 
sonable expectation to pay, 
effect of, 432, 439 
crown, discharge does not re- 
lease, 459, 461 
crown, prionty of, 650, 651 
defined, 14, 17 

discharge releases from all 
provable 460, 464 
discharge does not release, in- 
curred by fraud or fraudu- 
lent breach of trust, 459,462 
dismissal for debtor’s ability to 
pay, 235 

dow er, transfer for, 526 
due to creditor muse amount 
to Rs 500, 134 

due to CTOwm, prionty of, 650, 
651 

due to local authonrj, pnonty 
of. 650, 654 

effect of order of discharge on, 
460 
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Creditor — contd 

or delay, an act of 
insolvency, 93 
transtees may be, 121 

„ in bankruptcy, not, 16 
unincorporated company as 
120 

what should Court enquire 
on petition by, 217, 218 
uhat, to prove to adjudicate 
debtor insolvent, 218 
when entitled to present 
petition, 134 

when can apply for annulment 
of transfers, 587, 590 i 
who IS, 15, 136 I 

who IS not, 16 

whose debt is barred is not a, 
16 

Criminal, 

liability of insolvent for 
offence under s 69, after 
discharge or composition, 
709. 

Criminal Procedure Code, i 
appeal from conviction under ' 
s 69 docs not he under s I 
476, 708 I 

compensation under sec 26 1 
to be realised as 6ne under, 

s 386, 241 ' 

complaint by Insolvency Court I 
for offence under s 69 to I 
be dealt under, 702 I 

discharge does not release, 
from liability for mamten - 1 
ance under sec 488 459, 1 
460. 463 I 

protection from arrest for 
failure to pay mainten' 
ance under s 488, 215 
Crown, 

debts, discharge does not 
release, 459, 461 
debts due to, Indian Companies I 
Act, under, 653 


Crown — contd 

mortgage entitled to priority 
over, 653 

payment in priority of, 650 
651 

right of, to prove, 652 
Culpable, 

neglect of business affairs, 
refusal of discharge for 
433. 441 
Custody, 

jurisdiction of Court arises 
when the debtor is m, 
161, 166 

recommitment of debtor to, 
on annulment of adjudi 

cation, 446 

statement m petition of the 
place of 168 
D 

Damages, 
claim for, vests, 276 
claim for, is property, 276 
demands m nature of unhaui 
dared, not a provable 
debt. 359 

receiver liable for costs ana. 

615, 637 

suit for, against creditor for 
dismissal of application, 
does not he, 242 
Pamdupat, 

application of rule of, 490 
Date, 

absence of notice of, of hear 
ing effect of, 193 
act of insolvency, of, to be 
stated in petition, 170 
175 

adjournment of, of hearing 
218,233 

adjudication, of, obligation 
incurred before is prov 
able, 365 
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Date — ctmii. I 

adjudication, of, obligation > 
incurred after, not pro\- 
able, 36S. 

adjudicanon, of, relates back | 
to the presentation of pen- 
tion, 263, 327. 

annulment of transfers within 
two >ears from, of trans- 
fer, 522 

advoidance of preference of 
transferor TMthin three 
months after, 553, 
hearing, of, of petition to be 
fix^ by Court on admis- 
sion of petition, 191. 
hearing, of, proof required by 
Court IS that the creditor 
or debtor is entitled to 
present the pennon. 217, 
hearing, of, proposal for com- 
posinon, 395, 

hearing, of, applicanon for 
discharge, 417, 

operanon, of, of Act V of 
1920 7. 

service of nonce of, of hearing 
by Court is not an act of 
msolvcncy, 747. 
transacnon after, adjudicanon, 
597. 

transaction before, of adjudica- 
non, protected, 597. 
Dayabhaga, 

joint family property under, 
vesnng of, 266 
Dealing, 

mutual, and set off, 470 
Death, 

abatement of procee^Ungs on, 
of debtor, 190. 
after adjudicanon, 183 
annulment of transfer on, of 
debtor, 533. 

before adjudication, 1S7. 


Death — contd 

connnuance of proceedings 
on, of debtor, 185 
effect of debtor’s 186. 
nonce on, of debtor, 189. 
subsntunoniof legal represen- 
tanv es on, of debtor, 70. 
termination of insoKency pro- 
ceedings on, of debtor, 187. 

Debt, 

acknowledgment of, in sche- 
dule saxes limitation, 752 
affida«t m proof i f, 4W 
amendment of proof of, 353 
arrear of rent is provable, 364. 
assignment for past, an act of 


certain or connngent, when 
pTov able, 359. 

concealment of, offence of, 692, 
contmgent, when not pro- 
vable, 367. 

contracting, w irhout any rea- 
sonable expectation to pay. 
effect of, 432, 439. 
crown, discharge docs not re- 
lease, 459, 461. 
crown, pnonty of, 650, 651. 
defined, 14, 17. 

discharge releases from all 
provable 460, 464. 
discharge does not release, m- 
curr^ by fraud or fraudu- 
lent breach of trust, 459,462. 
dismissal for debtor’s ability to 
pay, 235. 

dower, transfer for, 526 
due to creditor must amount 
to Rs. 500. 134. 

due to crowTi, pnonty of, 650, 
651. 

due to local authonty, 
of, 650, 654 
effect of order of dl 
460. 
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Debt— contd. 

enquiry as to existence of, 141. 
enquiry into provable, 369. 
entitled to pnodty, 650, 655. 
equality of, entitled to priority, 
650, 658 

failure to prove, effect of, 491. 
fictitious, dismissal of petition 
for, 240 

five hundred rupees, of, condi" 
non of debtor’s petition, 151, 
155. 

fraud, incurred fay, discharge 
does not release, 459. 
future, provable, 359 
genuineness of, need not be 
enquired when adjudicating, 
222 


includes interest and cost, 139. 
incurred after adjudication not 
provable, 361, j 62, 367. 
incurred after presentation of 
petition but before adjudi' 
canon w provable, 361, 362 
incurred by fraud or fraudu' 
lent breach of trust, diS' 
charge does not release, 459, 
461. 

interest on, 485. 
interest on, payable in future, 
489. 

joint, provable, 363. 
joint, set off of, 473. 
limitation for proof of, 357, 
liquidated sum, must be, 134, 
139. 

maintenance not a provable, 
463 

meaning of provable, and 
proof, 352. 

method of proof of, 469. 
mode of proof of, 490 
must amount to five hundred 
rupees to found a petition, 

134 


Debt— contd. 

must be a liquidated sum for 
the purpose of insolvency, 
134 

must be payable immediately 
or at some certain future 
time, 134. 

must be personal, 363. 
must be subsisting, 359 
not provable, 367. 
notice of suspension must be 
of entire, 109. 

or liability incurred by fraud 
or fraudulent breach of 
trust, 360 

owing by debtor must be five 
Hundred rupees or more, 
134, 139. 

payable immediately or at 
some certain future time, 
134. 141. 

present, provable, 359. 
pnma facie proof of inability 
to pay, 227. 
priority of, 501. 
proof of, after odjudicarion, 
350. 

„ in summary adminis- 

tration, 718. 

„ of, before discharge, 

351. _ 

„ of, by a secured credi- 

tor, 476. 

,, of, by post, 469 

,, of, payable at a future 

time, 469, 470. 

,, of, whole, on relin- 

quishment of security, 
476, 481. 
provable, 359 

„ discharge releases from 

all, 460, 464 

„ receiver to retain sums 

to meet, 665 

refusal of discharge when 

insolvent contracts, without 
expectation to pay, 432 
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Debt— contd 

release of all provable, by dis 
charge, 460 , 

remedy of creditor in respect 
of, provable under the Act, 
286 

rent decree is a, 156 
right of creditor who has not 
proved, 667 i 

salary of any clerk, priority of, 
for, 650 I 

schedule, to be excluded from, 
351, 354 

scheduled and unscheduled, i 
payment of, pnortty in 
payment of, 662, 663 
secured, not provable, 368 
subsisting, must be, 359 
suit or other legal proceeding 
commencement of tn res 
pect of, after adjudication, 
252 

suspension must be of entire, 
109 

tender of proof of, 350 

„ „ of, at any time 

before dlsch^rfie 
350 

unable to pay, 151, 563 
unliquidated damages are not, 
359 

value if incapable of being 
fairly estimated is not, 359 
u ages of servants and labour- 
ers, priority o^, for, 650 
what constitutes, 152 
which is to be excluded from 
schedule of creditors, 354 
whole, proof for, on relinquish 
ment of security, 476, 48l 
Debtor, 

abatement of proceedings on 
death of, 190 
acts of insoKency of, 83 
„ of Insoheno need not be 
proNcd on petition H, 


I Debtor — contd 

adjudication of, by bankruptcy 
Court in Eng 
land, effect of, 
10 

„ of, by foreign 

Court, effect 
or, 11 

„ of, m India, effect 

of, 12 

„ of, order of, 244 
alien, liable to adjudication, 

123 

amendment of terms of com 
position by, 395, 401 
annulment of adjudication 
when, ought 
not to have 
been adjudged 
insolvent, 370, 
372 

„ of concurrent 
order ofadjudi 
cation of, 379 
„ for failure to 
apply for dis- 
charge by, 446 
appeal by 719, 721 
appeal by legal representative 
of, 722 

appearance of, reasonable secu- 
rity for, 200 

application for discharge by, 

417,419 

arrest or mprisonment of, a 
condition for petition, 

151 

attachment by actual setrure 
of property of, 200, 203 
a\oidance of preference by, 

553 

„ of transfer by, 552. 
awa^ of compensation to, 242 
under, is not, 18 
bad faith of. w hen to be con- 

siden^, 223 

bankruptcy ». 
protection of, 1. 
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Debtor — contd 

benefit of execution of decree 
against property of, 497, 501 
books of account, duty of, to 
produce, 206, 209 
companies liable to bankrupt 
cy proceedings, 124 
composition by, 395 
conditions on which, may 
petition 151, 152 
contents of petition of, 163 
continuance of proceedings on 
death of, 185 

costs of maintenance of, m 
civil prison 740 

convicts liable to bankruptcy 
proceedings, 124 
death of, effect of, 186 
„ of, jurisdiction of Court 
to avoid transfers on, 
538 


debt owing by, must be Rs 500, 
134 

„ must be a liquidated 
sum, 139 
defined, 14, 17 

delivery of property of, to 
receiver by Court executing 
decree, 513 

discharge of, by Bankruptcy 
Court in England, 
468 

„ of, grant or refusal 

of, 417 

dismissal of petition of, 233, 
238 

dismissal for want of service 
of notice on, 233, 235 
does not include infants, 
married women, lunatic, 
legal representative or debtor 
under award, or certificate, 
18, 19 

duties of, after adjudiction, 
252, 254 

„ of, before adjudication, 
206. 207 


Debtor — contd 
effect of adjudication of, 252 
255 

„ of death of, 185 
„ of dismissal of petition 
of, 242 

examination of, 207 

„ of, mandatory, 

231 

execution of decree against 
property of, 497 
failure to perform duties by, 
effect of, 255. 

firm, liable to bankruptcy pro 

ceedmgs, 124 

foreigner, liable to adjudica 
tlon, 123 

fresh petition by, 126 
general rule as to interest pay- 
able by, to insolvent estate, 
487 

good faith of, not to be en 
quired at the time of adjudi 
cation, 223 

hearing of petition of, 217 

221 

includes firm, 17, 124 

„ judgment debtor, 17 
infants does not include, 18 
interest payable on adjudica 
tion of, 485 

mtenm proceedings against, 

ZOO 

, rcceiier shall be appoin 
ted on petition by, 
210 

inventory of properties duty 
of, to give, 206 
joint petition by, 124 
jurisdiction to annul transfer 

on death of 538 
leave of Court for arrest of, 
after adjudication 252, 287 
leave of Court for fresh pen 
tion of adjudication by, on 
annulment, 151, 159 
legal representative of not 
liable to adjudication 18 
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Debtor— contJ. 


liable to bankruptcy’ proccc' 
dines 122 

„ must be pcrvjnally 

liable, 138 

„ aliens and foreigners, 

123. 

„ companies, 124. 

„ convicts, 124 

firm, 124 
lunatics, 123. 

„ minors, 123. 

„ ttomen, 124. 

lunatics, does not include. 18 
„ not liable to ad)udi' 

cation, 123. 

married women, docs not 
include, 18. 

„ liable to adjudication, 

124. 

minor, liable to adjudication, 
123. 

must be personally liable, 138 
nonce to, on creditor's peti- 
tion for adjudication, 191, 

192. 

offences by, 691. 

Order of adjudication of, to 
specify time within which 
to apply for discharge, 244 
parties in appeal by, 721. 
petition by, for adjudication 

117. 


to be presented to a 
Court m any local 
area in which, ordi- 
narily resides, 161. 

„ an act of insol- 
vency, 117, 129 


position of, on annulment, 446, 
453 

power to readjudge, 325 
presentation of petition for 
adjudication by, an act of 
insolvency, 117, 129. 
previous adjudication of, state- 
ment of, 134 


Debtor — confd 


proceedings on petition Iw, 

221 

procedure at hemng of peti- 
tion of, 217, 221. 

proof by, against creditor, 662 
„ of debt for adjudication 
of. 219. 

„ of inability to pay bv, 
217. 

required by Court is 
that, IS entitled to present 
petition, 217. 

property of, \ csis on adjudica- 
tion m Court or 
receiver, 252, 257. 

„ of, vests on annul- 
ment m such person 
as the Court appoints, 
383, 387. 

prosecution of, for offences. 
691. 


protection of, from arrest, 341 
„ of, from mrenm arrest, 
210 . 


readjudication of, 415, 416 
reanrest of, 210. 
recommitment of, 210 
relation back of order of ad* 
judication of, 253, 327. 
relationship of, and creditor, 

136 


release of, on arrest, 210 
remedy of creditor on ad;udi- 
catiomd of, 266. 

„ of creditor m respect of 
debts provable under 
the Act, 286 

revesting of property of, on 
annulment, 385, 453 
right of creditor to adduce 
evidence in opposition to a 
petition by, 230 
right of, to surplus, 415 
rules of procedure where, is ^ 
firm, 755 
scope of hM 
by, 221. 
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Debtor — contd 

security for appearance of, 200, 

202 . 

Statement of previous adiudi* 
cation of, 169, 172. 
summary administration of 
the estate of, 716 
termination of insolvency pro- 
ceeding on death of, 187 
vesting of property of, on ad- 
judication, 252, 256. 

„ of property of, on annul- 
ment of adjudication, 
383, 387, 

what constitutes, 157, 
what has, to prove for hts ad- 
judication, 217, 225 
„ should Court enquire on 
petition of, 221. 

„ should Court not en- 
quire on petition of, 
222 

who can not be adjudged in- 
solvent, 18 

Debtora, joint petition by 
several, 153 

Debutter, 

absolute, does not vest in 
receiver, 281, 

partial, vests m receiver, 281. 

Deccan Agriculturists Relief 
Act, 

immoreable property of an 
agnciiltenst under, does 
notvest, 314. 

provisions of, not affected by 
Act V of, 1920, 760. 

Decision, 

absence of, under sec. 4, suit 
lies m, 66 

appeal against receiver’s act 
or, 679 

Court’s power of, in all ques- 
tions of title and priority, 
law and fact, 37. 

Court’s, final, 37. 


Decision — contd 

having the force of decree, 

743. 

jurisdiction of Insolvency 
Court to go behind, of 
Civ il Court, 51 

order and, from which appeal 
lies to High Court, 762. 
partnership, as to, not res 
Judicata, 59. 
res Judicata when’ 57. 

Under s. 4 shall be a decree, 

743 

under sec. 4, a judgment in 
rcm and resjudicata, 57 
Under sec. 53, is res judicata, 
557. 

Under sec, 54 res Judicata, 5S5 
under sec. 68 res Judicata, 684 
Declaration/ 

dividend, of, nght of creditor 
who has not proved befote> 
667 

final dividend, of, 670. 
first dividend, of, 670. 
notice of, of dividend, 670. 
willingness, of, to place all 
property at the disposal of 
Court, 169, 17l. 
Declaratory, 

suit, leave when not necessary 
for, 66 

receiver not a necessary party 
in, suit, 66. 

Decree, 

benefit of execution of, to 
assests realised before ad' 
mission of petition, 497. 
bona fide purchaser in cxc' 
cution of, protected, 49?. 
Civil Court, must be of, 104 
computation of three months 
m case of sale in execution 

of. 144. . 

costs of suit and execution or, 
when first charge, 573. 
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Decree— I ortr / 

deci«ipn of In«oKcno G'iurt 
under «cc 4 i« 743 
delnerv of property to 
receiver in ciMtod> of Court 
m execution of. 51 3 
dut> of Court cxccutinc ax 
to property tiVen in eve 
cution 513 

execution of inxoKcnt, 

285 

, of, after adjudication is 

\oid. 264 

.. of, secured creditor, 
322 

imprisonment in execution of, 
IS act of insoKcncy, 84, 112 
notice to Court executmR, of 
admission of petition, cflcct 
af, 573 

null and void when receiver 
not made party m a suit by 
secured creditor, 325 
order of atrachment in execu 
tion of, a firound for 
debtor’s petition, 157 
particular of, must be stated 
m petition for adjudication, 
169 

payment of money, for, must 
be 105 

power of Insolvency Court to 
execute its own orders and, 
7? 

tent, under Agra Tenancy 
Act not provable debt, 16, 
156 

restriction on right of creditor 
executing 497. 

revenue Court of, protection 
from arrest in execution of, 
216 

restriction of right of secured 
creditor to execute, 322, 497 
nght to present petition when 
debtor is under arrest or 
impnsonment in execution 

of. 151 


Decree — confd 

sale in execution of, is an act 
of in«oUcnc>, 84, 104. 

Decrccholdcr, 

benefit of execution uhen, 
auction purchaser, 512 
costs of suit and execution, of, 
uhen, first charge, 513 
creditor includes, 14 
Deed, 

execution of, of composition 
or trust. IS act of insol- 
xency, 89 

recen er, by, not exempt from 
stamp duty, 640 
rights of a secured creditor 
under a mist, 484 
Default, 

dismissal for, does not bar 
fresh application for 
adjudication, 70 
for, does not operate as 
res Judicata, 70 
„ of petition for, 70 
power of Court to set aside 
ex pane order of dismissal 
for, 70 

re adjudication for, m pay- 
ment of instalment of com 
position or scheme, 415 
xvilful, of receiver, remedy of 
creditors, for, 599, 616 
Defeat, 

creditors, proof of intention 
to delay and, 97, lOI 
„ transfer with intent to 
delay and, is an act of 
insolvency, 83, 101 
departing out of British India 
with intent to, credi- 
tors, IS act of insolvency 
of 83, 102 

„ out of dwelling house 
with intent to, credi 
IS act of insolve 
102 
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Debtor — contd 

security for appearance of, 200, 

202 . 

statement of previous adjudi' I 
cation of, 169, 172. i 

summary administration of ' 
the estate of, 716 I 

termination of insolvency pro- | 
ceeding on death of, 187 | 

vesting of property of, on ad- { 
judication, 252, 256 
„ of property of, on annub 
ment of adjudication, 
383, 387 

what constitutes, 157 
what has, to prove for hts ad- 
judication, 217, 225 
„ should Court enquire on 
petition of, 221. 

. should Court not en- 
quire on petition oh 
222 

who can not be adjudged in- 
solvent, 18 

Debtors, joint petition by 
several, 153 
Debutter, 

absolute, does not vest in 
receiver, 281. 

partial, vests in receiver, 281. 
Deccan Agriculturists Relief 
Act, 

immoreable property of an 
agricultertst under, does 
notvest, 314. 

provisions of, not affected by 
Act V of, 1920, 760 
Decision, 

absence of, under sec. 4, suit 
lies in, 66. 

appeal against receiver’s act 
or, 679 

Court’s power of, in all ques- 
tions of title and pnority, 
law and fact, 37. 

Court’s, final, 37. 


Decision — contd 
having the force of decree, 
743. 

jurisdiction of Insolvency 
Court to go behind, of 
Civil Court, 51. 
order and, from which appeal 
lies to High Court, 762 
partnership, as to, not res 
Judicata, 59. 
res Judicata when’ 57. 
under s 4 shall be a decree, 
743. 

under sec. 4, a judgment : 

rem and resjudicata, 57. 
under sec 53, is res ]udicat 
557. 

under sec. 54 res judicata, 58. 
under sec. 68 res judicata, 6S' 
Declaration, 

dividend, of, right of creditc 
who has not proved befori 
667. 

final dividend, of, 670 
first dividend, of, 670 
notice of, of dividend, 670 
willingness, of, to place al 
property at the disposal o 
Court, 169, 171. 
Declaratory, 

suit, leave when not necessari 
for, 66 

receiver not a necessary part] 
in, suit, 66. 

Decree, 

benefit of execution of, tc 
assests realised before ad' 
mission of petition, 497* 
born* fide purchaser m exe- 
cution of, protected, 497. 
Civil Court, must be of, 104 
computation of three months 
in case of sale m execution 

of. 144. . 

costs of suit and execution or, 
when first charge, 573. 
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Decree — »,ont 1 

decision of In<olveno Court 
under 'ec A >< 741 
delivery of proJ'crt^ to 
recencr m cu<tod> of Court 
rn execution of. 5f5 
dur> of Court exccuimc 
to property til.cn in cxe 
cution 513 

execution of, b> insoixent, 
285 

, of, after adjudication is 
\oid, 284 

.. of, Vix secured creditor, 

322 

imprisonment m execution of, 

18 act of insolvency, 84, 112 
notice to Court executinp of 
admission of petition, effect 
af. 573 

null and void when receiver 
not made party m a suit by 
secured creditor, 325 
order of attachment m execu- 
tion of, a ground for I 
debtor's petition, 157 
particular of, must be stated 
in petition for adjudication, 
169 

payment of money, for, must 
be 105 

power of Insolvency Court to 
execute its own orders and, 

77 

rent, under Agra Tenancy 
Act not provable debt, 16, 
156 

restriction on right of creditor 
executing 497 

revenue Court of, protection 
from arrest m execution of, 
216 

restriction of right of secured 
^editor to execute, 322, 497 
ngnt to present petition when 
debtor js under arrest or 
Imprisonment m execution 
of. 151 

57 


Decree — conid 

8afe in execution of, is an act 
of in<olv cnc> . 84 104 
Dccrceholdcr* 

benefit of execution when, 
auction purchaser, 5l2 


Deed, 

execution of, of composition 
or trust, IS act of insol- 
vency, 89 

rccetv cr, by, not exempt from 
stamp duty, 640 
rights of a secured creditor 
under a trust, 484 
Default, 

dismissal for, does not bar 
fresh application for 
adjudication, 70 
,, for, does not operate as 
Tcj judicaui, 70 
„ of petition for, 70 
power of Court to set aside 
ex pane order of dismissal 
for, 70 

re adjudication tor, m pay- 
ment of instalment of com- 
position or scheme, 415 
wiifuf, of receiver, remedy of 
Creditors, for, 599, 616 
Defeat, 

creditors, proof of intention 
to delay and, 97, 101 
„ transfer with intent to 
delay and, is an act of 
insolvency, 83, 101 
departing out of British India 
with intent to, credi- 
tors, is act of insolvency 
of 83. 102 

„ out of dwelling ho ’ 
vvith intent to, credi 
13 act of insolven 
102 
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Defeat — contd 

intent to, and delay creditors, 

83, 101 

proof of intent to, and delay 
creditors, 97 

transfer with intent to, and 
delay creditors act of tnsol 
vency, 83, 101 
Defect, 

Act III of 1907, in 157 
removal of, in Act III of 1907, 
158 

Defend, 

receiver’s power to, suits, 623 
Defendant, 

procedure m suits or proceed- 
ings on adjudication of, 337 

Deferred, 

payment, receiver’s power to 
sell on, 624, 639 
Dedciency, 

assets, of, failure of insolvent 
to account for. refusal of 
discharge for, 433, 440 
Detinition, 13 

act of insolvency, of 66 
creditor, of, 14 15 
debt, of, 14 
debtor, of, 14 
District Court, of, 14 32 
Insolvency Court, of, 32 
insolvent, of, 84 
prescribed, of, 14 
property, of, 14 
secured creditor, of, 14 
transfer of property, of, 14, 87 
words and expressions not 
defined m the Act of, 14 
Delay, 

intent to efeatd or, creditor, 

83. 101 

undue, readjudication, where 
composition or scheme can 
not proceed without, 415 


Delegation, 

duty, of, to receiver or sub' 
ordinate Court, 69 
duty, of, to receiver, 53 
' jurisdiction, of, for avoidance 
of voluntary transfers, 540 
powers, of, to official receiver, 

1 757 

I „ of, to receiver for ad 

] mission and rejection 

' of proof, 494 

I Delivery, 

I possession, of, by Court, 630 
I property, of, m possession of 
Court executing decree to 
receiver, 513, 519 

Demands, 

m the nature of unliquidated 

i damages not provable, 359 

367 

Departure, 

arrest for, from local limit of 
the jurisdiction of Court 
201 

British India, out of, an act or 
insolvency, 83, 102 
dwelling house, from, an act 
of insolvency, 83, 102 

Deposit, 

compulsory, m private Benefit 
fund, vesting of, 316 , 
money, priority of, 657 
security, does not vest, 317 
trust, IS not, 657 

Detention, 

debtor, of, in civil prison, for 
not furnishing security, 200, 
349 

Difference 

bet, order of adjudication 
and order of admission of 
petition, 331 

„ composition and dis 
charge, 461 
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DilTcrcncc — coniJ 
hct, interim Receiver anJ Rc- 
ccucr after adjudicniion, 

159.617 

.. rfopcrties before aJju* 

dication and after-actiui 

red. 307. 

„ receiver in tn<oKcncv and 

receiver in action, 604 
« receiver and officnl recei- 

ver, 620 

<:copcs, of, ss 53 and 
54. 562 

.. <ecured creditor and 

creditor, 16, 564. 

„ void and voidable, 536 

„ voluntary transfer and 

fraudulent prefcrcnce,562. 
DisabUity, 

insolvency is not a, for debtor 
to recover his dues, 750 
leave removes, for legal pro- 
ceedings by creditor, 751. 

Disallowance, 
enmes, of, m schedule, 493. 
Discharge, 417, 418. 

absolute, grant of, 417- 
„ refusal of, 417. 
after-acquired property, sub- 
ject to conditions with 
respect to, 417. 

annulment of adjudication for 
failure to apply for, 446. 
annulment for failure to 
appear on the day fixed for 
heating of, 446, 453 
appeal against order of, 432. 
application for, when to be 
made, 417, 419, 448 

automatic, termination of sus- 
pension of, 426. 
bad faith, enquiry about, at 
the time of, 421. 
cases where Court must refuse 
absolute, 432. 


Discharge, — contd 
co-debtor, does not release, 
460. 463. 

composition and, dilTcrcncc 
between, 430. 

condition, subject to, 417, 426. 

„ of, modification of, 430. 
co-tntstcc, does not release, 
460, 463 

criminal liability under s. 69, 
after 709. 

„ liability of an insolvent 
does not arise after, for 
obtaining credit during 
insolvency, 710. 
crown debts, does not release, 
459. 461. 

date of hearing of application 
for, 417. 

difference in effect of, bet the 
Act and C. P, C. 465. 
difference between composi- 
tion and, 461. 

I does not release co-debtor, 468 
I does not affect secured 
creditor, 468. 

does not divest property, 467. 
earnings, subject to condition 
with respect to future, 417. 
effect of, by foreign Court, 
430. 

„ of, on after-acquired 
property, 311. 

„ of, on insolvency pro* 
ceedmgs, 431. 

„ of outside India, 468. 

„ of failure to apply for, 
446. 

„ of failure to draw up 
a formal order of, 430. 
„ of order of, 459. 

„ of, on secured creditor, 

468 

enquiry about bad faith at the 
time of, 421. 
extension of period of, 
of Court for, 244, 248, , 
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Discharge, — contd 

failure to apply for, within 
time, effect of 420, 446 
firm, of, releases all debts, 466 
foreign Court, by, 430 
grant of, 417, 432, 434 
„ of subject to conditions, 
417 

, or refusal of absolute, 
417. 422 

grounds for refusal of ab- 
solute, 432 

hearing of the application for 

417 

income, subject to conditions 
with respect to future, 417 
insolvency proceedings, effect 
of order of, on, 431 
jurisdiction to avoid preferen 
CCS IS not affected by, 562 
modification of conditions of, 
430 

notice of application for, 417, 
420 

„ of extension of period 
of, publication of, 245 
objection to, hearing of, 417 
ormssvon to keep books of 
account, refusal of, for, 
432, 437 

onus, of, by Receiver, 55l 
order of, 418 

,, of adjudication, must 
specify tune to apply 

for, 244 

period of, to be fixed in the 
order of adjudication, 244 
247 

power of Court m the grant 
of. 417 

„ of Court to suspend and 
attach conditions con- 
currently, 433 

„ of Court to extend the 
period of, 73, 248 
procedure on application for, 

417 


Discharge,— contd 

proof of debt before, 351, 358 
„ of debt before and after, 
359 

prosecution under sec 69 
lies before, or after, 709 
prosecution of an undis 
charged insolvent obtain 
mg credit does not he after, 

710,712 

receiver, of, pendency of insol 
vency proceeding until, 28S 
receiver’s report is evidence 
m considering 420, 433 
refusal of, 417, 432 

of an absolute order 

of. 417, 422 

>. of, for concealment 

and removal of prO' 
perty, 432 

, if insolvent’s assets are 
less than eight annas 
m the rupee, 432 
if insolvent omitted to 
keep books of ac 
count, 432 

„ if insolvent trades 

knowing himself to 
be insoKcnt 432 

. if insolvent contracts 

debt without ex 
pectation to pay, 433 
„ if insolvent fads to 

account for loss or 
difficiency, 433 
>, if insolvent h^s 

brought on insolvency 
by rash a hazardous 
speculation, 433 
,» if insolvent has shonn 

undue preference 433 
„ if insolvent has been 

previously adjudica- 
ted or made composi 

tion, 433 j 

, if insolvent concealed 

or Tcmoi cd property. 
433 
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Discharpc ~cond 
refusal of, ifinsoKcni Is ciiiltY 
fraud or fradulent 
breach of trust, 433 
„ of, not a termination 

of proccedinci, 443 
release from all provable debts, 
by. 460, 464 

from debts by fraud or 
fradulent breach of 

trust, by, 459, 462 

„ from liability to main 

tenance, b\, 459, 463 
„ of crow n debts, by ,459, 

461. 

„ of a CO partner or co- 
trustee by, 460 

removal of disqualification on, 
713 

review of the order of refusal 
of. 444. 

review of the order of sus- 
pension of, 426 
revocation of order of, 431. 
right of creditor to prove debt 
after final. 661 . 

scope of hearing of application , 
for, 421 

secured creditor, does not 
affect, 468 ' 

statutory limitation to grant, i 
of, 422 

subject to condition, 417, 426 
summary administration, in, I 

716 ' 

suspension of, and attaching 
conditions thereto, 417, 424» 
433 

suspension of, for a specified 
time. 417, 424 

termination of proceedings 
on, 4M 

time for making application 

for, 419. 
what IS, 418 

who can apply for extenlion 
of period of, 2M 


Disclose, 

failure to, any document likely 
to be of any use to crediross, 
201 . 

omission to keep books w hich, 
debtor’s business, 432, 437. 
penalty for failure to, property 
and a/Tairs, 691, 696. 

Discovery, 

examination of witnesses for, 
of insolvent’s property, 
641 

penalty for not making, 209. 

Discretion. 

annul, to, or stay concurrent 
proceedings, 3S0. 
appointment of committee of 
inspection, of, 678. 
costs are m the, of Court, 740 
Court’s, to call for accounts, 
208 

discharge, grant of, m the, of 
Court, 417, 421. 
exception to the exercise of, 
to grant discharge, 432. 
grant of protection is in, 
of Court, 346 

interim proceedings, taking of, 
m the, of Court, 200. 

„ receiver, appointment of, 
in the, of Court, 194 
inventory of debtor’s property, 
list of creditors, etc. demand 
of, is in the, of Court, 194 
jurisdiction to decide ques- 
tions of title and priority in 
the, of Court, 37, 61. 
leave for appeal, grant of, is in 
the, of Court, 734. 

„ for fresh petition on 
annulment of adjudica- 
tion in the, of Court, 

159. 

„ for withdrawal of peti- 
tion in the, of C 
178. '' 
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Discretion — contd 

preliminary enquiry as to 
debtor’s offences in the, of 
Court, 705 

protection from arrest after 
adjudication in the of 
Court, 346 

release of debtor before ad 
judication in the, of Court 
210 


Discretionary, 


appointment of interim 
receiver, 195 
order of release, is, 214 
grant of protection is, 346 
power of Court when moved 
under s 68, 686 
jursisdiction under s 4, 61. 


Dismissal, 

abuse of process of Court, m 
herenc power of, for 72 
„ of process of Court, for 
240. 

act of insolvency, for failure 
to prove, 235 

appeal against order of, of 
debtor's petition, 242, 762 
appeal from of application 
for restoration of appeal, 
733 

assests exceeding liabilities, 
for, of debtor’s petition, 239 
award of compensation on, 
of creditor’s petition, 242, 
243 

concealment of property, of 
debtor’s petition, for, 239 
creditor’s petition, of, 233, 
234 

„ „ of, for failure 

to prove act of 
insolvency, 

235 

„ ,, of, when frivo- 

lous or vexa- 
tious, 242, 243 


Dismissal — contd 
creditor’s petition, of, for deb- 
tor’s ability to 
pay, 235 

„ of for want 

of service of 
I notice on debtor, 

' 233, 236 

debtor’s petition of, 233, 238 
default for, power of Court 
to set aside order of, 70 
effect of, of creditor's petition 

237 

of debtor’s petition, 242 
failure to keep accounts of 
debtor’s petition, for, 
239 

„ to produce books of 
account, of debtor’s 
petition for, 240 
„ to prove act of insol 
vency, 235 

fictitious debts, of debtor’s 
petition for, 240 
frivolous and vexatious, 242, 
244 

petition, of, 233 
proof of right to present 
petition, for want of, 233 
receiver of, by Court 615 
substitution before, of petition 
184 

sufficient cause, of insolvency 
petition, for, 233 236 
suit or other legal proceed 
ing, of, without leave, 296 
when Court is not satisfied 
with proof of right to 
present the petition, 233 
Disposal, 

suit, of, ex pane receiver, 637 
Disposing power, 
commission agent has a 260 
father’s, of joint Hindu family 
property, vesting of, 20, 267 
means power of appointment 
exercisable for one’s own 
benefit, 20 
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Distruction, 

arrest or attachment for, of 
documents, 201 
Divest, 

discharge does not, property, 
467. 

Dividend, 

calculation of, by receiver 

665 

creditor’s remedy on refusal 
to pay, 672. 

creditors residing at distant 
places, provision for pay- 
ment of, to, 665, 666 
creditor’s right to, 667 
creditors who have not proved 
before declaration of, right 
of. 667. 

debts payable at a future time, 
regarding, 469 
declaration of, 670 
distribution of, by receiver, 
613 

distribution of, with con- 
venient speed, duty of 
receiver, 623 
final, 670 

form of notice of, 671 
notice before final, 670 
„ of declaration of, 670 
personal liability of the 
receiver to pay, 672 
priority of claims m payment 

of. 655 

refusal by receiver to pay, 67i, 
672 

remedy of creditors on 
receiver’s refusal to pay, 

671. 672 

secured creditors excluded 

from, 476, 484 
speedy distribution of, 623 
succession certificate for, 671 
suit for, 670 
Division, 

of property among creditors 
which cannot be sold, 624 


Doctrine, 

relation back, of, of the order 
of adjudication, 253, 327 
Document, 

altering, penalty for, 691 
execution of, by debtor when 
required by Court, 206 
failure to disclose, 206 
falsifying, penalty for, 691 
penalty for wilfully destroying, 

691 

preventing or purposely with' 
holding, penalty for 691 
production of, by third party 
by order of Court, 

641 

„ of. withholding 

691. 

receiver executing, not exempt 
from stamp duty, 640 
Dower, 

debt, transfer for, whether in 
consideration of marriage, 

526 

Due, 

insolvent means a person 
unable to pay his debts as 
they become, 84 
means legally recoverable, 473, 
rent, to landlord, pnority of 

659 

unable to pay debts as they 
become, 558, 563 
Duty, 

consequences of refusal or 
neglect of, by debtor, 209 
appointing interim receiver, in, 

J96 

Court, of, executing decree 
as to property taken 
in execution, 513 
n of, to annul voluntary 
transfers and prefer 
ences, 58?. 

,, of, to frame schedule, 

350. 353 
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Duty— contJ. 

Court of, uhcn apr^al w 
madcapainst receiver 
6S6. 

„ of, before complaint, 

706. 

debtor, of, after adjudication, 
252, 254. 

„ of, before adjudication, 

206, 207. 

„ of, to attend Court 

and receuer, 206, 

207. 

„ of, to execute instru- 

ments, 206. 

„ of, to Rive in\ entories 

of property, 206, 

207. 

., of, to Rive list of 

debtors and credi- 
tors, 206, 207. 

„ of, to produce books 

of accounts, 206, 207. 
M of, to submit to exa- 

mination, 206, 207. 
executing Court, of 513, 519. 
failure of debtor to perform, 
255. 

receiver, of, 604, 623, 624. 
stamp, deeds by receiver not 
exempt from, 640. 
stamp, payable on security 
bond, 202. 

wilful failure to perform, is 
an offence, 691, 695. 
Dwelling house, 

departure from, an act of 
insolvency, 83, 102. 
ryot, of, exempted from vest- 
ing, 312. 

E 

Earnings, 

discharge subject to condition 
with respect to future, 417. 
personal, vesting, of, 258, 
Effect, 

absence of notice of date of 
bearing, of, 193. 


Effect — contd. 
acts of insolvency, of, 116. 
adjudication, of, order of, 

252, 253. 

„ of, by foreign Court, 

11 . 

„ of, in England, 10. 

.. of, in India, 12. 

adjudication, of, on payment, 

330. 

of, on proceeding 
thereafter, 330. 

„ of, on suits or legal 

proceedings insti- 
tuted before adjudi- 
cation without 
leave, 330. 

„ of, on transfers, 329. 

allotting proceedings to conti- 
nue, after adjudication, of, 
335 

annulment, of, of adjudication, 
under s 35, 373 • 

„ of, adjudication 

under s. 36, 382. 

„ of, of adjudication 

for failure to apply 
for discharge, 446, 
458. 

„ of, of composition, 

415,416 

„ of, of preference 586 

„ of, of voluntary 

transfer, 556 

„ of, on composition, 

406. 

appointment ofintenm receiver, 
of, 196. 

approval of composition, of, 
396, 4CH. 

continuance, of, of proceedings 
after adjudication, 335. 
difference in, bet order of 
adjudication and order 
admission of petition, ' 
death of debtor, of, 186. 
discharge, of, on after 
properties, 311. 
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LfTcct — 

di-'ch'irfio of. on ccrf-nn dcbt> 
459 

, of on debts not 

pro\cd 4ft4 

, of on in'ioKenc^ 

I rOicedmcN 4^1 
ol on nebts o! n 
'•oaired creditor 
4^S 

. v^f on <;.hediile 4o4 

4n5 

outside Indn^ 40*' 
dismi'S'il of creditor s petition 
ot, 2^7 

„ of debtor s petition 

oLZ33 23S 

tiilure TO pro\e debts of 491 
fnilurc to driw up 'i formnl 
order of di'clnrcc of, 430 
foreicn ndjudn-ntion of on 

evccution nrocccdincs m 
Indn 513 

fnmtnc schedule, of, 356 
non tomplnncc w ith pros ision 
of <ce 47 secured credi 
tot, of. 476, 4S4 
omission or mb snrement of 
nssers md Inbilincs, of 239 

pnveedincs continued ifter 
idiudic-inon of 335 
protck-tion order on Iimintusn, 
of. 34Q 

rclc^sc of debtor, ot, 217 
Tctrospectn c, ot pro\ ision for 
cv*.lusion ol period under 
s 7S (2), 751 

rerrospectn c of 4 3S 
. of the Act 7 
„ of <li<qinIihc'itions 

mse. 73.714 

rules trinie».3 under the Act, 
ot, 755 

silc of, m evecution nfrer 
itimisslon of petitjon for 
tnsoKencs, 521 
stIc b> rcvcncr, of. 029 


Effect— tonfd 

schedule of creditors, of, fnm 
inR, 356 

suit or other leg'll proceedings 
without leisc, of, 296 
\csting of, in rccencr, 2S3 
Dght nnn'is, 

assets less than, in the rupee 
onus to prove reason for, 

433 436 

order to pa\ more than in 
the rupee not justified, 437 
rctusi) of di<k.harge for assets 
lesb than in the rupee, 432, 

434 

Ejectment, 

monthly tenant holding over, 
of on insolvency, 272 
Election, 

di«cjoaIift..atton of insolvent 
from to any office of any 
lo^al authority, 713 
remedies of, by creditor, 135 
of by persons dis 
satisfied with act 
or dctision of re 
ccivcr, 683 

, c\f by secured credit 
or 479 

Elements, 
set off, of 475 
Employment, 
of pleaders by receiver, 123 
I Encumbrance, 

I property docs not vest free 
from, 317 

Encumbrancer, 

purchaser or, in pood faith 
and for valuable tonsiden 

tion protected 522, 527 
Endowed, 

property docs not vest in 
iTs'civer, 2S1 
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England, 

adjudication in, effect of, 10 
banVnjprc> proceedings how 
begun In, 117 
discharge in, effect of. 10 
machinery in, for idmissjon 
or rejection of proofs, 493 
English law, 
application of, 6 

„ as to proceedings on 

creditor’s petition. 
218 

„ automatic protec 
non under, 211 
„ interpretation of the 

act m the light 
of, 6 

„ property that \cst 

under, 257 

Enquiry, 

bad faith of debtor, into, not 
at the time of adjudication, 
223. 

„ „ at (he time of 

discharge, 

421 

Court, by, before removing a 
person m possession, 611 
entries in schedule, about, 494 
existence of debts as to, 141 
judical, by receiver is not, 625 
law and procedure for, under 

s 4 53 

notice before, into offences by 
debtor, 705 

onus m, under sec 4, 55 
preliminary, into debtor’s 
offences under sec 69, 701, 
705 

„ „ under sec 72, 710 

provable debt, into, 369 I 

receiver, power of, for, under 
Sec 4, 53 

„ power of, for, as to 
right of possession 
by third party, 599, 
609 


Enquiry — contd 
«copc of, for a\oidancc of 
\olunrary transfers, 
542 

.. of, on creditor’s 
petition, 175 

.. of, on debtor’s petition, 
218 

salidity of debts, into, 141,219, 
Entries, 

disallow mce of, in schedule, 
493 

expunge of, 493 
false, by debtor, penalty for, 
691 

reduction of, in schedule, 493 
Enumeration 

acts of insolvency, of, 83, 84 
Equality, 

debts, of, entitled to priority, 
650, 658 

Equitable, 

assignee is a secured creditor 
478 

assignment, charge by, 30 
hen, 27 

owner as distinguished from 
legal owner, 299 
rights of unpaid vendor, 478 
I Equity, 

redemption, of, vests in receiv- 
er, 276 317 

receiver’s remunerations on, 
606 

sale by receiver is subject to, 

629 

vesting of debtors’ property in 
receiver is subject to, 285 

Estate, 

residuary, vests, 278 
Estimate, ^ ^ 

thevalue of security, of, 135 
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Estoppel, 

igreement by, 111 
failure to appeal against order 
of receiver operates as, 
685 

Evidence, 

annulment of transfers must 
be based on legal, and not 
on suspicion or surmises, 

555 

inability to pay, of, 217, 226, 
227 

grant of time by Court to 
produce, 218 

memorandum of the oral, of 
debtor. 218 

receiver’s report on fraudu 
lent preference is 
not, 584 

„ report on fraudulent 

transfer is not, 553 
„ report on the appli 

cation for div 
charge u, 433, 445 
„ report is no, m pro 

secucion under s 
69, 706 

tight of creditor to adduce, in 
opposition to 0 debtor’s 
petition, 230 

Examination, 

debtor, of, 217 
„ of, mandatory for his 
adjudication, 231 
duty of debtor to submit to, 
in respect of his property, 
206 

person, of, in possession of 
property of insolvent, 641 

Existence, 

of debt, enquiry as to, 141. 
Exception, 

voluntary preference, to, 572, 
573 


Exchange, 

bill of, insolvency petition by 
drawer of, against the ac- 
ceptor, 111 
Exclusion, 

period between adjudication 
and annulment, of, for pur- 
poses of limitation, 576, 580 
Exclusive, 

jurisdiction of Insolvency 
Court to avoid voluntary 
transfers, 420 

junsdiction of Insolvency 
Court under s, 4 is not, 55 
Executing Court, 

application to, lot delivwy of 
property taken in execution, 

513 

application to, if no, 516 
Execution, 

assets realised in, before ad- 
mission of pennon, decree- 
holder entitled to, 497. 
attachment in, confers no 
right, 504 

attachment before judg 
roent is not attachment m, 

505 

benefit of, creditors when en- 
titled to, 497, 501. 
bona fide purchaser m, rights 
of. 497, 510 

costs of suit and, when first 
charge, 513, 521 
creditor under, restriction of 
rights of, 497 

creditor who acquires a lim 
in, 23, 398 

decrees and orders, of, by in- 
solvency Court, 77. 
decrees, of, restriction of rights 
of creditors under, 497 
decrees of, by secured credit- 
or. 322, 497, 508. 
delivery of property m custo- 
dy of Court in, 513 
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Execution — contd. 
dut>’ of Court as to property 
taken in, 513. 

cfTcct of foreign adjudic-ition 
rn, prcKecdmcs, 513. 
effect of sale in, after admtS' 
sion of petition for in<ol- 

\cnc5’, 521. 

itnpn«onmcnt in, of decree an 
act of insolvency, 84, 112. 
instrument, of, by debtor. 165 
lease of Court for, of decrees 
after adjudication, 233. 
order for rateable distribution 
in, effect of, 503 
pov'cr of Court to stay sale 
in, 718. 

property taken m, duty of 
Court as to, 513. 
purchaser m good faith m, 
497, 510 

restitution in, 507. 
restriction of rights of credit 
tors under, 497* 
tights of secured creditors in, 
497, 508. 

rights of creditors who ac- 
cjuire a hen in, 508. 
sale in, is an act of insolven- 
cy, 84, 104. 

sale, bona fide purchaser m, 

497, 510 

sale by receiver to satisfy 
charge of costs of suit and. 
513. 

secured creditors, by, 497, 508 

steps to be taken by recewet i 

m, 506. 

Executor, 

petitioning creditor, may be 

Ul. 

Exemption, 

corporation, of, trom insol- , 
vency proceedings, 129. I 

property, of, from vesting in I 
receiver, 253, 311. ' 


Ex parte, 


70. , 

Expectation, 

refusal of discharge for con- 
tracting debt without 
reasonable, to pay, 433, 439. 
Expenses, 

administration, of, priority of, 
665. 

arrears of rent arc, 658. 
proceedings of, 677. 

Extend, 

power of Court to, period for 
discharge, 73, 248. 

Expunge, 

entires of, m schedule, 493. 
Extension, 

Act V of 1920, of, to scheduled 
districts, 10. 

limitation, of, presupposes ad- 
judication, 752 
„ of, by acknowledge- 

ment, 752. 

„ of, on proof of 

debt, 753. 

notice of, period of discharge, 
of, 245. 

period fixed for discharge, of, 
245, 248. 

„ of discharge, of, after 
expiration of the 
period fixed for dis- 
charge, 249. 

„ of limitation, of, for 
creditor's petition, 
145. 

power of Court for, of the 
period of discharge, 244, 
248, 249, 450. 

who can apply for, of the 
period of discharge, 251. 
Extent 

Act V of 1920, of, 1. 
jurisdiction of Insol 
Courts, of, 35. y 
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Extent — contd 
protection, of, 2 15 
receiver’s powers, of, 623,625 
Extraordinary jurisdiction, 
power of High Court m 
Its 80 

Extra territorial, 
jurisdiction of Insolvency 
Court, 44 
Extravagance, 

unjustifiable, m living refusal 
of discharge for, 433, 441 


Facts, 

fresh applicatmn on same is 
an abuse, 172 I 

jurisdiction of Court to decide 
questions of, or law, 37 
reputed ownership, to be 
proved to establish, 303 

Failure, | 

account to, for loss or deiici 
ency of assets a ground for 
refusal of discharge, 433, 
440 

act of insolvency, dissmissal 
for, to prove, 235 
annulment of adjudication for 
to apply for discharge, 446 
annulment of adjudication for, 
to appear on the day fixed | 
for hearing, 446, 453 
apply for discharge, to, within 
time, 420 

deliver properties, to, penalty 
for, 691 

deposit, to. costs of publication 
of adjudication, 341, 740 
disclose to, documents or pro' 
perty, penalty for, 209, 69L 
effect of, to prove debts, 491 
keep or produce accounts, to, 
disimtssal of petition for, 

239, 240 

pemlty for, to keep or pro- 
duce accounts 691 


Failure — 'corud 

perform duties, to, penalty for, 
wilful 691 

produce, to, books of accounts, 
dismissal of petition for, 

I 239, 240 

prove debts, to, effect of, 491 
refusal of discharge for, to 
keep accounts, 432, 440 
I retain assets, to, for distant 
creditors, 665 
I Faith, 

bad, not to be enquired at 
the time ot adjudication, 

223 

no ground for refusal of 
I adjudication, 223 

encumbrancer or purchaser in 
good, and for valuable 
consideration is protected, 
522, 528 

enquiry into bad, at the 
I time of discharge, 421 

not at the time of hearing 
ofapplication by debtor, 223 
good, purchaser m, protection 
of, 522, 528 

False, 

books, keeping penalty for, 
691. 

credit obtained by debtor m 
respect of property m 
possession, 298 

dismiss'll of petition for 
giving, debts 240 
entries, making, penalty for, 

691 

statement m a prospectus by 
bankrupt, 462 
Fcimily, 

adjudication of a minor 
member of a 133 
allowance for support of 
insolvent and his, 674 
Dayabhaga joint property vest- 
ing in receiver, 266 
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FamU>— contd. 

Hindu joint, firm not liable to 
adjudication, 132. 

Hindu, firm how far vests tn 
receiver, 265. 

insolvent, of, allowance for 
support of, 673, 674. 

Mitakshara joint, property 
does not vest in receiver, 
267. 

petition for adjudication 
against joint Hindu, 132. 
Fictitious, 

assets and liabilities, no refusal 
of adjudication for, 240. 
FiFa, 

goods sciied under, must be 
sold before adjudication to 
entitle benefit under execu- 
tion, 498. 

Final, 

Court's decision, 37 
order of District Court in 
appeal is, 719, 728. 
discharge, right of creditor to 
prove debt after, 667. 
Financial, 

position, omission to keep 
books of accounts disclos- 
ing, refusal of discharge for, 

432. 

Fine, 

compensation to debtor to be 
realised as, 242. 

Firm, 

act of insolvency of a, 1 13. 
adjudication of a, 124, 248. 

„ of a minor mem- 
ber of a, 133. 

discharge of a, releases all 
debts, 446. 

Hindu family, vests, 265. 

Hindu joint family, acts of in- 
solvency of, 115. 
rules for adjudication of a, 

755. 


First charge, 

costs of suit and execution 
form, 513, 521. 

Five hundred, 

rupees, debt owing by debtor 
must amount to, 134, 151. 

Foreign, 

country, law relating to mov- 
ables m, 13 

Court, adjudication by, ciTect 
of. II. 

„ discharge by, effect of, 
430. 

Foreigner, 

debtor does not include, 19. 

„ petition against, 123. 

Form, 

notice, of, declaration of divi- 
dend, 671. 

Formulas, 

secret, are property of insol 
vent vvhich vest in receiver, 
259 

Forum, 

for trial of offences under 

S.69. 707. 

for trial of offence under s 72, 
711. 

Framing, 

schedule of creditors, of, by 

Court, 351, 353. 

!>chedule of creditors, of, by 
receiver, 354. 

Fraud, 

adjudication order obtained 
by, annulment of, 372, 373. 

assignment in, of creditors, 
91. 

composition, in effect of, 415. 

debts incurred by, or fraudu- 
lent breach of trust, dis- 
charge does not release, 459, 
462. / 

gomastha, of, binds the pnn- 

cipal, 113. 
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Fraud — concti 

ground for refusal of final dis ^ 
charge, 433 

presumption of, in voluntary 
transfers 549 

readiudication when approval 
of composition w as obtained 
by, 415 

relinquishment or surrender 
in, of creditors is act of in 
solvency, 95 
Fraudulent, 

breach of trust, refusal of dis 
charge for, 433 

concealment of property an 
offence, 691, 697 
concealment of property re 
fusal of discharge for, 433, 
443 

discharge does not release 
from debts, incurred by 
fraud or, breach of trust, 
459, 462 
conveyance, 83 
intention, proof of, 97 
preference, an act of inso! 
vency, 83, 98 

preference, when not, 100 
removal of property, refusal 
of discharge for, 433, 443 
test to determine, preference, 
567 

transfer, classes of, 87 

„ need not be enquired 
into on a debtor’s 
petition, 224 

Free, 

from encumbrances, property 
does not vest, 317 
Fresh, 

adjudication on, petition with' 
out leave, 160 

application for adjudication 
on same facts, 172 
leave for, petition by debtor, 
on annulment of adjudica' 
tion, 151, 159 


Fresh—confd 

leave for, petition, grant of, 
discretionary, 159 
petition for adjudication, 126 
petition without leave of 
Court, adjudication on, 160, 
370 

Frivolous, 

award of compensation when 
creditors petition is, and 
vexatious, 242, 244 
damages for petition, 243 
dismissal of, petition, 242, 
243 

meaning of, 244 
suit for damages for, petition, 
242 244 
Full, 

annulment of adjudication for 
payment m, 370, 376 
payment in what is, 370, 376, 
677 
Fund, 

provident, money, does not 
vest m receiver, 315 

„ when vests, 315 

Furniture 

hiring, does not create reputed 

ownership, 299 
Future, 

debt payable either imme- 
diately or at a, time, 134. 
141 

debt, provable 367 
interest on debts payable m 
489 

proof of debts payable in, 469, 
470 

G 

Gam, 

works for, junsdiction of 
Court within which debtor 
personally, 161, 165 
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Gamblinp, 

refusal of discharpc for, 432 

Gazette, 

adjudication order, pubticn 
tion of, m local olFictal, 
340 

application for discharpe, 
publicatidn in the local 
official, of the date of hear- 
ing of, 417, 766 

declaration barring applica- 
tion of the Act, publication 
of, in local official, 759 
effect of notification in, of the 
order of adjudication, 340 
notice in summary administra- 
tion not required to be 
published in local official, 
716 

notification m, is notice, 298 
publication in local official, ot 
notification investing sub- 
ordinate Courtswith powers, 

32 

publication in, of the date 
fixed for hearing of petition 
for adjudication, 191, 765 
publication in local officnl 
and Gazette of India of 
rules framed under the Act 

753 

General, 

lien and special, 24 
powers of Insolvency Court, 

67 

rule as to interest payable to 
creditors on 'idjudlcation, I 

486 

rule as to interest piynblc by 
insolvent’s debtors, 487. 

Genuineness, 

debts, of, need not be proNcd 
at the time of adjudication, 
222 


Gift, 

wife, to, IS voluntary transfer, 
526 

Gomosta, 
in igent, 113 

fraud of, binds principal, 113 
trader carrying on business by, 
can be adjudged insolvent, 
113 

Good faUh, 

good consideration, and, 
necessary, for protection, 
522 

proof of, 529 

purchaser m, and for valuable 
consideration, transfer to, is 

valid, 522, 531 

purchaser in, in execution of 
decrees acquires good title, 
497, 510 

transacnon in, is protected, 
456. 592 

transfer to purchaser in, and 
for valuable consideration, 
protected, 592, 597 
Goods, 

I held in trust are not property 
that vest, 301 

held by commission agent, 
vest, 260 

held under hire purchase sys- 
tem do not vest, 302 
in order or disposition of the 
insolvent in his trade or 
business with consent of 
true owner vest, 252, 260, 
293 

pledged, nght of secured cre- 
ditors in respect of, 320 
Goodwill, 

property that vests, is, 265 
sale of, of business by recei- 
ver, 626 

secret formulas and, .are 
of the insolv ent’s 
259 
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Go^cmmenl, 

lov'nl, nppomrrncnt of ofBcnl 
rtiTcu er b>, 61S 
„ Court empowered lo 
summon person m pos^e^i 
<ion of in^oKent's pro- 
perty , 641 

„ m\ e<mient of <uK'irdinite 
Court wnth m«oUcnc\ 
junvbcnon by, 

, pow er of to bir ippbca* 

CCTt%\Ti pW WOTV*. 

ol tbe Aa 75^ 
rules ro be mide 's >th the 
sync non 0 "^, 755 
syle ot property paynne rc\ eniie 
ro, 647. 

Gos emor*Gcneral, 

Hich Coun to male rule, « ith 
sypcttOP of, 755 
Grant, 

alIo\y"ince, of ro mvy|\cnt, 

673 

ley\*e, of, for suit, 

Ieyy*e lor appeal to Pnvy 
Council power ro 6- 
protection, ol, dtvrettonary 
34ft 

refusal, or, of absolute order 

of disvbarge, 417. 457- 

Gratulty, 
does not vest, 317. 

Gross, 

necltccncc, of recencr, 5®^ 
Grounds, 

retusal of absolute order of 
dtschapre, for, 432. 1 

\\ 

Harardous, 

speculation, reiyjsyl of di'- 
charpe, tor, -Hj. 

Hearinp, 

absence of non^e of dire of, 
ciTect ot, 103 


1 Hearint*— contd. 

adjoumnyeni of, of petition 
for adjudic-anon, 21S, 225 
annulment for failure to 
appear on the day lived for, 

446 453 

apphcytion for di'charce of 
scope of 421 

exammauon of debtor ar. 
217.231 

tivani; 3 date for, 1®1 

a siatc fot.ofapp* C'we 
for discharge 417. 
nonce c<{ dare lived for, ol 
apph.ataon for disvharcCi 
417 

nc'me of dare fived for, oi 
petanon for adjudication 
1®3 

oral e\aden,c at.memonndufia 
ot 2 IS 

petanon ol for adjudication 
rrt\.edure at 217 
provedure at 21? 
ptwat at 217 

summary aJmini'.tranon m 
Tip 

Held. 

asncultural purposes sale c»f 
immovaHe property, or let 
for, 647 
Hich Court, 

appeal Irom Distn^t CXaurt ro 
719 

„ to, axith leax’e, 71® 

, res without leave. 71® 

calhnc for record trom Pi<mct 
Court by, 71S 

comrftv'’al W, for coTiteTr.pt 
614 

prant ol leave bv, 734 
limiranon lor appeal ro 71® 
order in appeal of Di'tn.t 
Court subjea ro revasjon 

by, 71®. 72® 

power and procedure of, in 
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Hich Court— ^orml 

recard to procccdinc' 
under the Act. 6S. 
power of, In us appclhte jun<* 
diction, 80 

of, in Its extraordinary 
jutisdiaion, 60. 

.. of, in interlocutory 
matters, 81 

.. of, m oricinal jurisdiction, 
77. 

„ of, in Us re\*isiona! juris- 
diction, 81. 

of, to crant !ea\c for 
appeal to Privy Council, 
82 736 

rcMsion by. 719, 729, 
rules, framinc of, by, 755. 
second appeal to, when lies, 
719, 732 

stay of proceedings by, 382 

.. „ in Court sub- 

ject CO us su- 
perintendence, 
382. 

t, „ in Court not sub- 

ject to us su- 
perintendence, 

383 

Hindu, 

adjudication of a minor mem- 
ber of, family, 123, 133 
joint family, acts of insol- 
vency of manager or karta 
of, 116 

family firm, acts o^ insolvency 

of, 113 

>, not liable to adjudication, 

132 

>> firm assets are property 
that vest, 265 

>• property, interest of a co- 
parcener in, vests, 271. 

„ property, partition of, is 
act of insolvency, 95 


Hindu— contd 

joint family, minor’s share in, 
vesting of, 266. 

.. „ petition against, 

maintainable, 123. 
.. M property, vesting 

of, on adjudica- 
tion of a coparce- 
ner, 271 

. „ property under 

attachment before 
adjudication vest- 
ing of, 270 

law, creditor’s hen under, 25. 

Hire-purchase, 
goods held under, vesting of, 
342 

Holding, 

agricultural, exempt from 
vesting, 312 

occupancy, vesting of, 312 

House, 

agnculturist, of an, exempt 
from vesting, 312. 
dwelling, departing from, an 
act of insolvency, 83,102 
dwelling, of a ryot exempt 
from vesting 312 
keeping, an act of insolvency, 
103 

Husband, 

I gift by, to wife is voluntary 
transfer, 526. 

may be a petitioning creditor, 
121 

Hypothecation 

movables, charge^by, 29. 

Ignorance, 

suits or proceedings m, of 
adjudication, 296 

Immaterial, ^ 

absence of notice, of date 
hearing, 29'^. 
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Immediately, i 

-debt to be provable must be 
payable either, or at some ] 
future time, 134, 141 
Immovable property, 

nature of sale of, by the 
receiver, 627 

property includes both mova- 
ble and, 20, 519. 
sale of, held or let for 
agricultural purposes, 647 
sale of, paying revenue to 
Government, 647 
special provisions relating to 
sale of. 647 

title to, outside British India, 

12 . 

Imperial, 

jurisdiction of Insolvency 
Court, 35 
Imprisonment, 
effect of release from, 217. 
execution of decree, in, an act 
of insolvency, 84, 112 
jurisdiction of Court arises 
from, wichm Its local limits, 
161, 166 

offences by debtor punish.nble 
with, 692 

petition by debtor if under 
attest or, 151. 
protection on arrest or 210 
release of debtor if under 
arrest or, 210. 

release from, bars re-arrest m 
execution of the same decree, 

217. 

statement of, necessary in peti- 
tion, 168, 171. 

undischarged insoUent obtain 
mg credit is liable to, or 
fine, 710 

Inability to pay, 
debts, 226. 

condition of debtor’s petition, 
151, 153. 


Inability to pay— contd 
nature of proof of, 217, 227. 
no ground for creditor’s 
petition, 143, 220. 
pnma facie proof of, 217, 227. 
proof of, 155, 217, 221. 
statement of, necessary in a 
debtor’s petition, 168, 170 
Includes, 
meaning of, 15 
Income, 

discharge, subject to condition 
with respect to future, 417 
I Incorporated company, 

I exemption of, from adjudi- 
) cation, 130 

petitioning creditor may be, 
120 

I Incumbrancer, 

I good faith, in, protected, 522 

I who IS, 527 

India, 

adjudication by foreign Couti 
and Its effect in, 11 
I „ m England and its 

1 effect m, 10 

I , under Act V of 1920 

and Its effect outside, 

' 12 

British, extent of, 9 

. consolidation and amendment 
I of law relating to insol- 
vency m Bntish, I 
departing or remaining out 
of British, act of msoK ency 

83, 102. 

dj>ch.Tr},'e outside British, 
effect of. 468 

effect of foreign adjudication 
on execution proceedings 

in, 513 

insoK'ency proceedings ho\' 
begun in, 118 

law' relating to insolvency 

in. I. 2, 3 
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India — contJ 

michmer> in, for admittinR 
entries in schedule, 494 
property in British tnnsfer 
hy dclnor of ill net of 
insolvency 183 

transfer of property vn Bnitsh 
or elsewhere for benefit of 
creditors, act of insolvency, 
83. 83 

transfer of my property m 
British, or elsewhere 
amountvnR to fraudulent 
preference, act of insol 
vcncy, 83, 93 

transfer of all property in 
British or elsewhere with 
intent to defeat or delay 
creditors, act of insolvency, 
83. 101 

Indian Companies Act, 

Act VII of 1913 130 
company registered under 
exempt from adjudication 
under Insolvency Act, 130 
Crown debts under, priority 
of, 653 

Indian Penal Code, 
criminal charges against the 
debtor to be framed as 
m cases of offences under, 

708 

prosecution of debtor may be 
either under sec 69 of this 
Act or secs 421, 424, 700 

Individual, 

creditor, petition by, for ad 
judication 119 

Infant, 

debtor does not include, 18 
petitioning creditor may be, 
121 

Information, 

Court’s power to summon I 
person for, 641 


Inherent, 

power of Insolvency Court, 
72 

power of Insolvency Court to 
grant interim protection, 
72. 213 

IvowcT of Court for dismissal 
for abuse of process of 
Court, 72 

power to order security for 
costs 730 
Initiation, 

proceeding of, under s 4, 53 
prosecution, of, for offences 
by debtor, under s 69, 700 
Injunction, 

attachment by prohibition 
and, 204 

condition precedent to issue 
of, 205 

power of insolvency Court 
to grant temporary, 74 
Inquiry, 

see ‘Enquiry’ stipro 
Insolvency, 
acts of, 83, 84 

acts of, of agent is that of 
principal, 84, 112 
aim of law of 2 
Court see ‘Court,’ supra 

, extent of jurisdiction of 

35 

, extra territorial, jurtsdi 
non of 44 

, limit to jurisdiction of 

52 

, power of, to decide all 
questions of title, priority, 
fact and law, 37, 40 
„ power of, to «tay sale, 

578 

Districts Courts shall be 
Courts having jurisdiction 
m, 32 y 

effect of sale in ex'***' 
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Insolvency — contJ 

after admission of petition 
for, 521. 

exclusive jurisdiction of. 
Court to avoid transfers, 
558 

Jurisdiction of, Court to 
decide questions of partner- 
ship, 42 

jurisdiction of. Court subject 
to provisions of the Act, 
JF, 44. 

jurisdiction of, Court not 
exclusive, 55 

jurisdiction to avoid transfer 
during, 537 

h\\ relating to, in British 
India outside Presidency 
Towns, I, 3 

law of, in Presidency Towns, 

3. 

petition in, sec ‘Petition,' infra, 
pendency of, proceedings, 2S3 
position of secured creditor 
in. 253,318 

powers of Court to decide 
all questions arising in. 
37. 

pow et of, Court to sec aside 
ex purfe order of dismissal 
for detauh, 55. 

power of. Court to order 
stay, 333. 

previous, statement of, m 
debtor's petition, 169, 172 
principle of distribution in, 

497. 

procedure of, Courts, 53, 69 
proceedings, how begun in 
India, 118 

„ corporations ex- 

empt from. 129 
„ effect of order of 

discharge on, 

431. , , 

„ on death of debt- • 

or.conijnintion 

of. 185 


I Insolvency — contJ. 

1 proceedings pendency of, 2SS 
„ remedy of credi 

' tors during, 2S6 

287. 

rights of credi 
tors during pen 
dency of, 286 

287. 

stay of, 75, 379. 

.. suspension of li 

mttation during 

749. 

„ termination of 

431 

proof of acts of, 220 

subordinate Courts may be 
invested with juri<diction 
in. 32 

termination of, on death of 
debtor, 187 

trading with knowledge of, 
refusal of discharge for, 433, 
438 

Insolvent, 

allowance to, and his family 
673. 674 

appeal by, against act or deci 
%torv of receiver, 679. 

appointment of, for manage- 
ment of property and to 
carry on trade, 673. 

I arrest of, after adjudic.ition, 
349,350 

1 discharge of, 417. 

I disqualification of, 713. 

I distribution of nrorerty of, 
650. 

, duty of, on adjudication, 252, 

' 254. 

familj of, allowance for sup- 
port of, 673, 674 

ROods in order or disposition 
of, in his trade or biisines*. 
252, 298 

liKus standi of, in the ndmlnis- 
trarion of the estate, 632 



bUBJCCT INDEX 
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management h>, of his pro- 
pcrt\, 673 

payment made b>, to creditor, 
uhen protected, 592, 594 
payment made to, when pro- 
tected, 592, 594 
petition to be adjudged, in 
act of insoK cnc^ , 84, 106 
power to require information 
regarding propcrt\ of. 641 
proceedings against person of, 
290, 291 

property acquired b^ or de- 
voKingupon, after adjudt 
cation \ests in receiver, 252, 
271. 3(M 

property of, not to in- 
clude those exempted by C 
P C from attachment, 253, I 
311 

property of, what is, 21 
prosecution of, lies only on 
adjudication 693 
protection of, from arrest, 341 
refusal of discharge of, when 
assets less than eight 
annas in the rufiee. 
433, 434 

, when, omitted to keep 

book of account. 431 
, when continued to 

trade knowing him- 
self to be, 432 

„ when, contracted debts 

without expectation 
to pay, 433 

, when, failed to account 

for loss or deficiency 
of assets, 433 

„ when, brought on insol 
vency by rash and 
hazardous specula- 
tion, 433 

,, when, shows undue 
preference, 432 

„ when, had been previ- } 
ously adjudged or cn- i 
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Insolvent— coiucl 

tered into a composi- 
tion, 433. 

refusal when, concealed or re- 
moved property, 433. 
„ for fraud or fraudu- 
lent breach of trust, 
of. 433 

„ when, trades knowing 
to be, 433 

release of, from prov able 
debts by discharge, 460,464 
remedy of creditors against 
property of, 252, 287 
right of, to after-acquired 
property, 307 

right of. to continue proceed- 
ings after adjudication, 284 
right of, to surplus, 676 
right to amend the shedule 
by, 496 

schedule of creditors of, fram- 
ing of, by Court, 350, 353 
suit or proceeding against pro- 
perty of, 234, 252, 289, 291 
summoning person known or 
believed to be in possession 
of property of, 641 
support of, allowance for, 
673. 674 

transfer by, for valuable con- 
sideration, protected, 592, 
594 

undiscbarged, obtaining credit, 
710 

vesting of whole propeity of, 
in Court or receiver, 252 
when, can sue, 636 
Inspection, 

appointment of committee for 
678 

control of committee of, over 
receiver, 678, 679 
qualification of members 
committee of, 678, 679 
Instances, 

legal hen, of, 23 t 

■r 
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Instalment, 

default in payment of, m com- | 
position, 415 
Institution, 

of suits or legal proceeding by 
receiver, 623, 

Instrument, 

execution of, by debtor, 206 
Insurance, 

policies of life, vest m receiver, 
259 
Insurer, 

hen of, IS legal hen, 24 
Intent, 

defeat or delay creditors, to, 
82. 97. 

transfer with, to defeat or 
delay creditors, an act of ' 
insolvency, 82. 97 

Intention. 

fraudulent, proof of, 97 I 

preference to creditor, m, is 1 
the test to determine fraud I 
567 

Interest, 

contingent, does not vest in 
rcceiv er, 277 

general rule as to, payable to 
creditors. 485, 48o 
general rule as to, payable by 
debtors, 485, 486 
higher rate of, proof for, 485, 
489 

insolvent's, in surplus, 676 
leasehold, is, property that 
vests m receiver, 271. 
mortgagee’s nght to, 4S9 
payable after demand in writ- 
ing, 4S5 

„ on \\ rittcn instrument, 

4S5, 48S 

„ in future, 4S9 

payment in full including, 676 


Interest — contd 

payment of, after adjudication, 
488 

„ of, before adjudica 

tion, 488 

„ of. subsequent to ad 

judication, 488, 664 
proof of, 485 

provable m bankruptcy is si< 
percentum, 485 
tare of, due prior to adjudica- 
tion., 488 

rate of, provable in insol 
vency, 485 
I rebate of 469 

receiver’s m property that 
vests IS that of a trustee,283 
reversionary, does not vest m 
receiver, 279 

rule of damdupat, application 
of. 490 

subsequent to adjudication, 
485 

vested, when vests in receiver, 
277 

when not agreed or reserved 
485 

when agreed or reserved, 485 
wiutcn mstrument, payableby 
virtue of, 483 
Interim, 

application of provisions of 
s 56 to, receiver, 599 
arrest of debtor, 200, 205 
automatic, protection under 
English Law, 211 
delivery of property by eve 
cuting Court to, receiver, 
573 

duties of debtor, 206 
proceeding against debtor, 200 
protection, inherent power of 

Court to grant, 72, 213 
receiver, appointment of, 194 
,, „ discretion- 

ary, 195 

,, and receiver after ad 
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Interim— LontJ 

judication, ditrcrence 
bctv\ecn. 199 617 
reccncrand rcccncr in action, 
difTcrcncc bcr\\ cen 

199, 617 

, dut> of Court m ap 

pointinq, 196 

„ effect of appointment 

of, 196 

not a representatne of 

the msoKent, 199 
, object of appointment 
of, 196 

, powers of, 197 

„ power of, to apply 

under Or XXI, r 
89, C P C . 197 
„ power of, to apply 

under s 47, C P C 
197 

„ receiv er includes, 506, 
577 

status of, 197 
Interlocutory, 

matter, powers of appellate 
Courts in, 81 
Interpretation, 

Act, of the, 6 
statutes of, 7 
Inventory, 

property, of, duty of insolvent 
to give, 206 
Issues, 

in avoidance of voluntary pre 
ferences, 579 

in avoidance of voluntary 
transfer, 548 

J 

Joint 

adjudication, vesting in case 
of, 658 

creditors, petition by, 120 
„ petition by one of, 
120, 139 


Joint— coiitd 

Daiabhaga, familv property, 
%csting of, 266 

debts, priority in payment of, 
660 

. proof of, 363 

. set off of, against se 

paritc debts, 473 
Hindu family, acts of insol- 
vency of Karta or 

Manager, of, 116 
not liable to adjudica- 
tion, 132 

Mitalvshara, family property, 
vesting of, 266 

petition against Hindu, family, 
132 

against several debtors 
for adjudication, 124 
, by several debtors, 153 
property, distribution of, 650 
stock company not liable to 
insolvency proceedings, 130 
Judge, 

District, Court of, having 
jurisdiction of, 32 
District, Court of additional, 
jurisdiction of, 32 

Judgment, 

attachment before, confers no 
right, 505 

m rem, of Insolvency Court, 
57 

Insolvency Court’s power to 
go behind, 51, 495, 539 
res Judicata, of Insolvency 
Court, 57 

^ Judgment-debtor, 

debtor includes a, 14, 17 
I Judicial, 
hen, 27 

powers of receiver not, 625 
proceeding taken or suffered 
by insolvent, fraudulent, 
annulment of, 558, 576 j.-”' 
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Juri&dtction« 

Addutoml District Judi;eof,32 
^nnllln 1 ent of trmcfers more 
tlnn two \ears 
old, for, 47, 554 
, of tnn'ifers on 

dcitb of detv 
tor, for 53S 

, ot tnns{er<i of 47 

„ of trnnster from 

tnnsferees of 

69.543 545 

nppcllite Court of in m<ol 
\ cnev, 63, 

n\oidnnce of fniidiilent pre 
ference for, 558 
, of tmnsfer durioR 

msoKcncy, of 537 
, of \oItmt'ir) trans 

fers, for, 522 

„ of tnnsfers after 

'innulmenc of ad 
judication, for, 537 
„ of preference, of, 

ceases on annul- 
ment of adjudeti 
non, 561 

co'e\ten>i\e, of Insolvency 
Court, w ith Civ il Court, 40 
concurrent, of Courts, inves 
ted, 48 

Court havinj: 16 
invested, 34 

Court, of, subordinate to 
District Court invested, 32 

33 34 

decision of Civil Court of in 
solv enc^ Coutc to ro behind, 

51 

delegation of, for avoidance 
of V oUmtary transfer, 540 I 
discretionary, of Court, 60 1 

discretionary, c\crcise of, by } 
Insolvency Court, 37. 61 
District Courts nre Courts [ 
having, 32 

exclusive, of Insolvency Court j 
to decide questions 


Jurisdiction — tontJ 

of title and priority 

37. 40 

of Insolvency Court 
to avoid voluntary 
transfers, 533 

extent of. of insolvency 
Court 35 

extra territorial, of Insolvency 
Court, 44 

High Court power of, in its, 
appellate, 80 
power of, in ex 
traordinary, 80 
power of, in its 
original, 77 
pow er of, in in- 
terlocutory, mat 
cers 81 

pow ers of, m its 
rev isional, 81 

imperial of Insolvency Court, 
35 

Insolvency Court, of, 35 

Insolvency Court, of, w 
decide questions of title 
and priority 37, 40 
, to decide ques 

tions of any 
nature what'O- 
cver, 37.41. 

,. . to enquire into 

mesne profits 
42 

, to decide quc' 
tion of title bet, 
purchasers, 42 
, . to decide ques 

tions as to 

parcnerslup,42 

„ .1 to order refund 

42 

limit to, of Insolvency Court, 

52 

local, of Insolvency Court, 35 

local, issue of warrant for 
irrest for absconding or 
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Jurisdicdon — toniJ. 

dcpartiHK from, of Court. 

201 . 

objection to, 69. 

official receiver’s, local limits 
of. 618 

questions of title and pnont^' 
fact or law, to decide, 27,40. 

question of partnership, to 
decide, 42. 

refund, to order, 42. 

statement m petition to show, 
170. 

subject to the provision of the 
act. 37, 44. 

„ of sec, 53, 45. 

summon persons for informa- 
tion, to, 645 

where Court ourKc to exer- , 
else, 63. 

where Court ought not to 
exercise, 63. 

K 

Karachi, 

excluded from operation of 
Act V of 1920, 9. 

Karta, 

acts of insolvency of. or 
manager of joint Hindu 
family, 116. 

vesting of joint family property 
on adjudication of, 267. 

Keeping, 

house or secluding is an act of 
insolvency, 103. I 

Knowledge, 

purchase with, of insoUeiK> 
not protected, 510. 

refusal of dischagc if insolvent 
trade with, ot insolvency, 
433.431 

L 

Labourer, 

wages of servant or, ptlotliy | 

of. 650, 654. 


Landlord, 

agricultural tenancy, of, not a 
creditor under the Agra 
Tenancy Act, 16, 156. 

rent due to, priority m pay- 
ment of, 657. 

secured creditor, a, 24. 

Law, 

bankruptcy, of, its policy, 
object I. 

charge by operation of, 23. 

English, interpretation of the 
Act in light of, 6. 

Insolvency, of, m India in 
Presidency towns, 3. 

„ outside „ 3. 

jurisdiction of Court to decide 
questions of, or facts, 37. 
Law and procedure, 

Insolvency Court, of, in en- 
quiry under sec. 4, 53 
Lease, 

forfeiture of, on insolvency, 
271 

Lease hold, 

interest, vests m receiver. 
271 
Leave, 

adjudication on fresh petition 
with, 160. 

annulment of adjudication 
obtained without, 370, 
378. 

of transfer or prefer- 
ence by creditor with, 
of Court, 587 

appeal from District Court 
to High Court with. 
719. 732. 

„ from District Court to 
High Court withou 
719, 732. 

„ to Pnv^ Council 
of, for, 82, 736. 
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Leave — contd 

cases where, not necessary, 

66 , 2?4 

civil suit for not necessary, 

686 

condition precedent for suit 
or other legil proceeding | 
after adjudication. 292 
declaratory suit, not required 
for, 66 

dismissal of suit or other 
legal proceeding commen- 
ced without, 296 
effect on suit or other legal 
proceeding without, 296 
effect of adjudication on suits 
or legal proceedings insti 
tuted before adjudication 
without, 330 

fresh petition, for, discretion 
ary, 159 

grant of, by the District Court 
for appeal, 719 
„ of, by High Court for 
appeal, 719 

Inbihty of receiver acting 
without, m certain matters. 
637 

locuj swndi of creditor to 
apply for annulment with 
out, 591 

petition for adjudication on | 
annulment lies only 
with, 151 

„ for annulment of tmns 
fer or preference with 
of Court, 587 

powers eaercisablc by receiver 

with, 623, 630 ( 

exercisable by receiv cr 
without, 623, 626 
prosecution of undischarged 
insolvent obtaining credit 
lies with. 710. 711 
receiver acting without, lia- 
bility of, 637 

stay of suit or other proccc- 


Leave— contd 

dings started after adjudi 
cation without, 334 

suit before adjudication for, 
not required, 331 
suit against receiver lies 
Without, 604 
by receiver, for 623, 
634 

. by a secured creditor 
for, not necessary, 323 
. or ocher legal procee- 
ding after adjudication 
lies only with, 252, 
292 

by third party lies with- 
out, 66 

validation of suits or other 
legal proceedings without, 
on annulment, 459 
when not necessary, 294 
withdrawal of petition with, 
176 

withdrawal of petition, for, 
discretionary, 1?8 
Legal, 

evidence, annulment of trans- 
fers, must be based on, and 
not on suspicion or surmises 

555 

lien, instances of, 23 
ow ner, 239 

proceedings, commencement 
of suit or, after, adjudi- 
cation by creditors, 

252, 288, 289 
„ agimst property, 291 
, against person, 290 

„ dismissal of suit or other, 

without leave, 296 
„ effect of adjudication on 
suits or, instituted be 
fore adjudication with- 
out leave, 330 

representative, of debtor, 
appeal by, 722 
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Legal— confJ 

rerrc<entatt\e of debtor not 
liable to ndjudication 
18. I3S 

„ substitution of on dentb 
of debtor, 70 

true owner includes, and 
equitable owner, 299 
\alidation of suits or other, 
proceedings without leave 
on annulment 459 
Letter, 

registered proof by post 
490 

Letters of Administration, 
remedy of creditors to. and 
application for insolvency 
135 

lex loci TCI site, 35 
Liable, 

debtor must be personally 
138 

Liability, 

contingent, is a provable debt, 

367 

criminal, does not cease with 
discharge or composition, 

709 

dismissal of debtor’s petition 
when assets exceed 239 
future IS a provable debt, 

367 

maintenance to, does not 
cease with discharge 459 
463 

personal, of receiver for acting 
without leave 637 
receiver, of for costs, 615 637 
receiver of, to render accounts 

599, 606 

schedule of, petition to be 
accompinied by, 169, 171 
secretary of state, of, for act 
done lay official receiver 620 
License, 

personal, does not v est, 261 


I 


I 

1 


f 


Lien, 

advocate's 28 
agent’s, 24 

attaching creditor’s, 27, 28 
attorney’s, 24 
bailee’s 24 
banian’s 25 
banker’s 24 
ccsti (Jill, trust, of, 24 
common earner’s, 24 
creditor’s under Hindu law, 
25 

„ under Mahomedan 
law, 25 

creditors who acquire, by 
operation of law, 23 
defined, 23 

distinction between charge 
and 9 22 
equitable 27 
factor s, 24 
general 24 
insurer s 24 
judicial 27 
landlord s 24 
legal, exceptions to 25 
, instances of 23 
maritime 24 

mortgage charge or, 14 22 
partner’s, 24 
policy broker’s 24 
right of creditors who acquire, 
508 

salvage 24 
secured creditor’s 14 
shipowner’s 24 
solicitor’s, 24 
special, 24 
trustee’s, 24 
unpaid vendor’s, 24 
wharfinger’s, 24 
what IS, 23 

Life>estate, 
relinquishment or 
of an act of 
95 
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Life Insurance Policy, 
property, is, 259 
vests m receiver, 259 

Limit, 

junsdiction of Court, to, 52 
Limitation, 

act of insolvency within three 
months is not a period of, 
but condition precedent, 
144. 

amendment of creditor’s peti- 
tion, for, 147 

annulment of adjudication, 
for. 379 ' 

„ of voluntary prefer? | 
ences, for, 578 

appeal against act or decision 
of receiver, for, 680, 
688 

„ against order of Court, 
For, 719, 738 I 

application of annulment, 
for, 379. 541 

application for execution of 
decree, for, on annulment 
of adjudication, 743 I 

computation of two years of, | 
for annulment of voluntary I 
transfers, 542 

creditor’s petition, for, 134 | 

decision under sec 4 a decree 
for purposes of, 743 
exclusion of period of, between 
adjudication and annul- 
ment, 743 

„ of period of, for suits 
or applications for 
debts not proved, 744 
cNtension of, by acknowledge- 
ment, 752 

„ of, in case of creditor’s 
petition, 145, 146 
„ of, only after adjudica- 
tion, 752 

„ of, on annulment of ad- 
judication, 753 


I Limitation — comd 
, extension of, not without 
proof of debt, 753, 744 
I power of Court, to, 495 
I proof of debt, for, 357 
I protection order, its effect on, 

349 

I Tights, of, on annulment of 
adjudication, 394 
I statutory, to grant discharge, 
422 

substitution of another credi 
tor as petitioner, for, 184 
suits when no decision of title 
under sec 4, for, 66 
suits, for, against receiver, 633 
. for, by receiver, 634 

. for, on annulment of ad- 

judication, 743. 
suspension of, during pen- 
dency of insolvency 
proceedings, 749 
.. of, presupposes adjudi- 
cation, 752 

three months for a creditors 
petition IS not a period of, 
but condition precedent, 
144 

when, for appeals begins to 
run, 689 

Limitation Act, 

acknowledgement saves hmin- 
Mon under s 19, 752 
application of, to the Prov 
Insol Act, 337 
, „ ss 4 and 5, to 

appeals under 
s 68,689 

„ >, ss 4, 9 — 18, 22 

to appeals ^nd 
applications 
under the Act, 

„ „ ss 5 and 

of, to appeals 
and applications 
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Umitation Acl— cond. 

under the Act. 

, 7-I3. 744. 

application of ss. 5 and 12 of, 
fo creditor’s pe- 
tition, 145, 745. 

«> „ s. 14, CO insol- 

vency procee- 
dinRs, 147. 

•I „ Art, 130, to, 

suits for decla- 
ration of title 
66 . 

„ „ Art. 281, for 

avoidance of 
voluntary trans- 
fers, 541. 

Limited Company, 
joint stock or, governed by the 
Indian Companies Act, Vll 
of 1913, 130 

not liable to bankruptcy pro- 
ceeding, 130. 

Liquidated sum, 
creditor's debt must be, I7. 
134. 139. 

enquiry into the existence of. 
219. 

payable immediately or at 
some certain future time. 

134 

Lis pendens, 

receiver in msoUcncy not 
affected by, 635 
revesting of property on nn- 
nulment of aJjiulKatlon 
subject to, 387. 

List, 

debtors and creditors ol, iUit> 
of debtor to give, ZOt'. 
effect of omission to give, of 
debtors and crcilUots, Zl'M. i 

Living, I 

unjustifiable cxtriivngviKe In, . 
refusal of di^chiitiH' Ivir, 433, 

441. 


Local Authority, 
debts due to, shall be paid in 
priority, 650, 654. 
di«qualification of insolvent to 
the office of, 711. 

„ of insolvent from 
sitting or voting as 
member of anv. 
711. 

Local Government, 

appointment of Official Recei- 
ver by, 618. 

barring application of certain 
provisions of the act to cer- 
tain Courts by, 759 
framing of rules by High 
Courts subject to sanction 
of. 755. 

investments of subordinate 
^urts with jurisdiction by, 

provisions of the Act which 
may be barred by, 763. 
summoning a person by Court 
for information if empower- 
cti by, 642 

Local jurisdiction, 

Court, of, 35. 

i'Mie of u atrent of arrest for 
departing from, 30J. 
liviM jrandi of creditor to 
®Pply for annulment with- 
out leave, 592. 

Lo's, 

deficiency, or, failure to 
account for, is a ground for 
^fusal of discharge. 432, 

remedi of creditor when, 
occasioned by wilful ’ "■ 
of receiver, 616. 

Lower Burma Courts 
Act VI of IW. 761 
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Lunatic, 

debtor does not include, 18 
liable to bankruptcy proceed- 
ing, 18, 183 

M 

Machinery, 

England, in, for admission 
and rejection of proof of 
debt, 493 

India, in, for admission and 
rejection of proof of debt 
494 

Magistrate, 

complaint by Insolvency Court 
of offences by debtor un 
det s 69 to, 701 
complaint by Insolvency Court 
of offence by debtor un- 
der s 72 to 710 
complaint against debtor to 
be dealt with by, under Cr 
P C, 702 

conviction of debtor by, 692 
disqualification of an msol 
vent from acting as, 713 
leave for prosecution before, 
711 

offences triable by, 691, 692 
procedure on charge by, 701, 
708 

prosecution before, 701, 707 
undischarged insolvent ob 
taming credit triable by, 710 
Mahomedan law, 

creditor’s lien under, 26 
vesting of after acquired pro- 
perty under, 306 
^laintenancc, 

allowance to insolvent, 673, 
674 

arrest of debtor for arrears of, 
protection from, under s 
488. Cr P C,215 
discharge does not release lia- 
bility for, 459, 463 


^^alntenance — confd 
not a debt provable in msol 
vency, 215 

protection order does not 
apply to order for, under s 
488, Cr P Code, 348 
wife and children, for, 665 
Management, 
insolvent by, 673 
Manager, 

act of insolvency of, or Karta 
of joint Hindu family, 116 
Mandatory, 

annulment of adjudication 
for failure to apply for 
discharge whether, 449, 451 
examination of debtor when, 
231 

Maritime, 
hen, 24 
Marriage, 

transfer made before and m 
consideration of, protected, 
522. 525 

Mamed woman, 
debtor does not include, 18 
liable to bankruptcy proceed 
ings when carries on busi- 
ness as feme sole, 124 
may be petitioning creditor, 
121 
Matters, 

to be considered before mal.- 
ing complaint under s 69, 
706 

Meaning, 

annulment, of, 371 , . 

provable debt and proof, of, 
352 

Meeting, 

amendment of terms of com- 
position in, 395, 401. 
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Meeting — contJ. 
creditors, of, to consider pro- 
posal of composition or 
scheme of arrangement, 395. 
rules for, of creditors, 755, 
767 

Members, 

adjudication of minor, of a 
family, 133. 

adjudication of minor, of a 
firm, 133. 

agricultural tribe, land of, 
does not vest, 313 
committee of inspection, of, 
qualification of, 678 
disqualification from being, of 
any local authority, 713 
Memorandum, 
examination of debtor, of, 218 
Mesne profits, 

jurisdiction to enquire into, 
42 

I, „ power of Court 

to award, on an- 
nulment of trans- 
fers, 556 

, „ in annulment of I 

preferences, 585 

Method, 

proof of debts, of, 469 
Minor, 

adjudication of a, 123 

„ of, member of a 

family, 133 

„ of, member of a 

firm, 133 

share of, in joint family pro- 
perty does not vest in re- 
ceiver, 133 

share of, in partnership assets 
does not vest in receiver, 

133 

Misconduct, 

discharge with a certificate 
that insolvency caused by 

59 


Misconduct — contd. 

misfortune and not, re- 
moves disqualification of an 
insolvent, 713 

refusal of composition for, 
403 

Misfortune, 

discharge with a certificate 
that insolvency caused bv, 
and not by misconduct re- 
moves disqualification of an 
insolvent, 713 
Mis-statement, 

assets and liabilities of, effect 
of. 239 
Mitakshara, 

father's right to sell son’s in- 
terest IS property, that vests, 
20 

Mitakshara joint family pro- 

perty, 

adjudication of a coparcener 
and vesting of, 

271 

„ of the father and 

vesting of the 

shares of the mi- 
nor sons in, 265, 
266 

„ of Karta, 267 

I „ of the manager 

I and vesting of 

the, 267 

vesting of, in receiver, 267, 
268 
Mode, 

proof of debts, of, m insol- 
vency, 490 
I Money, 

decree must be for payment 

I of, 105 

I decree holder when secur 
creditor, 477. *''* 

[ duty of receiver to give 
I ceipts for, 623 



930 


THE PROVIXCrAL INSOL\^N’CY ACT 


Mone> — confJ 

prorci't> that\c«ts inrcvcner, 

i^, 253. 

provident fund, when ve<Ps 

315 

when Joes 
not \e<t, 315 

Months* 

act of m'olveni^> mu-t Ovcur 
wathm three, ot pre^enra 
non of pennon 134, 143 
av'oidatice of ppeference made 
w ithm three, of m<ol\ enov 

55S, 577 

computation of three in ca«e 
of pre<entation of pen 
non tor adjudicanon 
145 

„ in ca<e <ale m execu 
non of dex.ree, 144 
” m ca«eot tnn<ter«, 144 
extension of hmimnon ot 
three, 145 

penaltv of tmpn<onment to* 
<!\. tor an unJi',.harpeJ in 
solvent ohninina vreJit 

710 

refu<3l of di<chan:e for undue 
preference vnthin, three 
433, 442 

More than 2 vears old. 
lun«dicnon lo annul ttan- 

ters 47. 
hfortcace, 

affer-acquired propeiTr.ot,507 
charpe or hen, «ecurevl cred 
tor means a rcr*on ho’dinp. 
14,21 

decree, null and rod. njien 
receiver nor mtde a pam 

325 

di's-harpe doe< rot afect, 311 
di<nncnon between charpe 
and, 22 

equitr of redempnon onU 
vc<w when proper is «ul> 
ject to, 317. 


Moftcace — centi. 
exeennon of decrees of. 322 
receiver, bv, 624, 630. 
redempnon of, 476, 432. 
secured creditor is one who 
hold< charpe or hen, I4, 22, 
<uit, appointroenc of receiver 
in, 612 

, leave for, b> a secured 
creditor, not nece^arv, 

323 

, not affevtcd b> provn'ions 
ot the Act, 253, 31S 
nonce ro receiv er before, 
326 

reveiver a nece^sii^ parrj 
in 523 

removal of receiver in 
612 

«m\ of 333 

what ve<ts m receiver wh^n 
^^opert^ is subject to, 317 
Mortcacec, 

not a perv*n provinp m banV 
ruprev. 373 

ncht of. to interest, 4S'^_ 
secured creditor, is a, 477 

Moove, 

preference, for, 563 
Movables, 

hvpothecanon of, charpe b>, 
2® 

law relatinp to, outside Bnri<h 
Indn, 13 

pTopertv incUides both, ani 
immov nble, 2l. 

Mutual, 

dcahnps. accounts in ca«e o^ 
475 

deahnps and set-oft, 472*. 

N 

Names, 

creditors, of, in pennon H 
debto-, 160. 
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^Nature, 

applicatjon, of, to summon, 
646 

attachment, of, bv InsoKcncy 
Court, 204 

offences, of, bv debtor, 694 
proceedings, of, by way of I 
appeal under s 6S, 631 
proceedings, of, m Court m 
a\oidance of \oluntiry 
transfer, 547 

property that \ests m receiver 
of, 676 

prosecution, of, for offences 
of the debtor, 700 
questions of any, whatsoever 
jurisdiction to decide, 37, 41 
sale, of, by receiver, 627 
scope and, of the Prov !ns 
Act, V of 1920, 5 
Necessary, 

party, receiver a, in suit by se- 
cured creditor, 323 
Neglect, 

consequences of, or refusal to 
comply w-ith duties by deb- 
tor 209 

culpable, of business affairs 
refusal of dischari,e, for, 
433, 441 I 

Negligence, 

loss occassioned by, of receiver I 

599 

Non-compliance, 
effect of, with provisions of 
s 47 by secured creditor, 
476, 484 
Non-delivery, 

property, of, when no offence, 

696 

Non-disclosure, 

effect of, of insolvency in ob 
taining credit, 710 
insolvency of, an offence, 710, 
711 


Non-schedulcd, 
debts, Composition binds both 
scheduled and, 406. 410 
dischirjje releases all debts 
both scheduled and, 460, 
464 

distribution of assets with 
notice of claim of, creditors, 
665 

priority m payment of, debts, 
650 
Notice, 

absence of, of the date of 
hearing effect of, 193 
admission of petition, of, to 
Court executing decree, 
effect of, 513 

absence of, immarenal 297, 
515 

annulment, before, 372 
„ for failure to apply for 
discharge before 450 
„ of adjudication of, 384 
application for discharge, of, 
417, 420 

„ to annul transfer, 

of, 548 

,. to enter name m 

schedule, of 351 
composition, of, 395, 398 
creditor, to, on debtor’s 
petition, 191 

creditors, to, before declara 
non of final dividend, 670 
death of debtor, on, 189 
debtor, to, on creditor s 
petmon 191, 192 
declaration of dividend, of, 
670 

disallowance and reduction of 
entries in schedule, for, 493 
discharge, of, 417, 420 
dismissal of creditor’s petition 
for want of service of, on 
debtor. 233, 236 
duty of execunng Court on 
receipt of, of admission 

pention.513,515,519. X 

/ 
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Notice — contd 
final dividend of, 670 
form of, of declaration of 
dividend 671 

onus to prove want of, m 
bona fide transactions, 596 
pleading of bona fide transfer 
without 576 I 

private to creditors 193 
proof of service of, on debtor | 

prosecution, before, 705 
receiver, to before suit, 326 
service of, 192 | 

sufficient, must be, 107 
summary administration, in 
716 

suspension of payment, of an 
act of insolvency 84 107 
transferee, to, before annul , 
ment of transfer, 548 ' 

what constitutes of suspension 
of payment, 108 
„ IS not, 111 

when sufficient, 109 i 

withdrawal, of, of petition for ' 
adjudication, 178 

Null and void, [ 

decree, when receiver not . 
made a party m a suit by I 
secured creditor, 325 
Numerous claims, | 

proof of, mode of, 492 

O 

Object, 

appointment of interim rccei 
'er, of, 196 

»• of receiver, of, 

600 

H framing of, sec- 

tion4 38 
law of insolvency of, 1 
publication, of of nonces of 
adjudication, 340 
Obj'ection, 
composition, to, 395 


Objection— coned 
jurisdiction to, 69 
place of presentment, to, 161, 
167 

sales by receiver, to, 628 
Obligation, 

incurred before adjudication 
a provable debt, 286, 359, 
365 

Obstruction, 

re«iver, to, contempt of 
Court, 613 
Occupancy, 

holding under Bengal Tenanc 
Act not exempt from vest 
ing in receiver, 274 
right IS property that vests 
273 

. that does not vest, 

312 

. under Punjab Tenancy 

Act does not vest, 

Offence, 

affairs concealment of, is 691 
charging any property is 692 
complaint by Court of, by 
insolvent 701 

concealment by debtors is 
691 

cnminal liability of debtor 
after discharge or composi 
tion for, under s 69 709 
debtor, by, 691 

discharge of any debts, is, 

691 

failure to deliver properties 
when no, 691 

hijse entries, to make is, 691 
falsificitton of accounts is, 491 
fraudulent concealment of 
affairs is 691, 696 
. of property is, 691, 

697 

•• destruction of docu 

ments, js 691 
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Offence — contJ. 
fraudulently diminj^hinp sum 
to be divided t<, 691 
joinder of charRcs, of, 697 
keepinR false books, is, 691. 
makinp awa^ with property, 
IS, 692. 

mortRapinR property is, 692 
nature of, 694 

„ of prosecution for, 700 
non-delivery of property, 
when no, 696 

notice before prosecution for, 
705 

omission to enter properties 
in schedule when no, 696 
place of trial for, under s 69 
707 

preliminary enquiry into, 701, 
705 

procedure on prosecution for, 
701 

prosecution for, before or 

after adjudication, 691 
prosecution for, inination of, I 
700 

„ for, lies only on . 

adjudication, 693 I 
punishable on conviction 

with imprisonment which , 
may extend to one year, 

692 

receiver’s report is no evi- 
dence of, 706 

undischarged insolvent com- 
mits, for obtaining credit, 

710 

undue preference is, 691 
wilful failure to deliver up 
IS, 691 

wilful failure to perform 
duties under s 22 is, 691 
withholding production of 
documents is, 691. 

Official Receiver, 

appeals from act or order of, 

757, 759 


Official Receiver — contd , 
application by, for annul- 
ment of fraudulent prefer- 
ences, 589. 

„ by, for avoidance of 
voluntary transfers, 
589. 

appointment of, by local 
Government, 618, 619. 
Court’s powers over, 621 
delegation of power to, by 
High Court, 757. 
difference between receiver 
and, 620 

duties and powers of, 623 
cx parte applications, deter- 
mination of, by, 757 
express order necessary for 
vesting property in, 619 
interim orders by, m case of 
urgency, 757 

liability of Secy of State for 
acts done by, 620 
local limits of jurisdiction of, 
618 

power of, to determine un- 
opposed or ex parte appli- 
cations, 757 
„ of, under sec 4, 53 
proof of creditors, rejection 

of, by, 757 

receiver and, difference 
between, 620 
remuneration of, 621 
schedule by, framing of, 587 
status of, 619 

I vesting in, 619 

' Omission, 

I effect of, or mis-statement of 
assets and liabilities in peti- 
tion, 239 

enter properties m schedule, to, 
IS no offence, 696 
keep books of accounts, , 
refusal of discharge,^ 
432. 437. ^ 
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Onus, 

discharge of, b> Receiver, 551 
enquine®, in, under s 4, 55 
insolv ent, on, to prov e circums- 
tances under which assets 
are less than eight annas m 
the rupee, 432, 436 
insolvent, on, to prove reason 
able c\pectation to pa>, 439 
receiver, on, m avoidance of 
fraudulent prefer- 
ence, 5S0 

, on, in avoidance of 

voluntary trans 
fers, 550 

, on, in question of 

title, priority, fact 
or law , 55 

transferee, on, to prove horn 
fide transaction, 596 
„ on, to prove want of 
notice, 596 
Operation, 

Act V of 1920, date of. of, 7 
„ of, beyond Bn 
tish India, II 
„ Karachi e\clu 
ded from 9 
of law, charge by, 23 
Oral evidence, 

memorandum of, of debtor at 
his examination for adjudi 
cation, 218 
Order, 

absolute, of discharge, 417, 
422 

adjudication, of, 117, 128,244, 
245 

„ of, effect of, 252 

255 

„ of, must be un- 

conditional, 246 
„ of, must specify 

time for dischar- 
ge. 244. 247 

„ of, publication of, 

346 


Order — contd 

adjudication of, relates back 
to the date of 
presentation of 
peti tion, 253, 
327 

„ annulment, of, 

446 

„ „ can not be 

attacked collat 
rally, 458 

„ appeal against, 

252 

„ ., annulment 

457 

appointment of rcceiv er, of, on 
adjudication essential, 600 
approval on, of composition, 
406, 407. 

„ on of composition, 
effect of, 408 

cancellation of concurrent, of 
adjudication, 379 
Court’s power to execute its 
own, under s W 
Court’s power to execute its 
own and decree, 77. 
discharge, of, 417, 418 
„ of, effect of, 459 
„ of refusal of, 417 
422 

decision and, from which 
appeal lies to the High 
Court, 762 

duties of debtor on, admitting 
the petition, 206 
execution of decree and, power 

of. 77. 

fixing a date of hearing, 191 
goods m, or disposition vest, 

252. 260, 29S 

payment of more than eight 
annas m the rupee, for, not 
justified, 437. 

protection, after adjudication, 

341. 

protection, beforeadjudication, 

210 
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Order — contd 

rateable distribution, of, 5CS 
rccenmp, 118 

relation back of the of adjudi 
cation, 253, 327. 
release of, di'crittonary 214 
review of, of annulment, 457 
revocation of, of discharce, 
431 

settinR aside of, of annulment, 
456 

vesting must be by express, 
619 

simultaneous, of adjudication 
and annulment of transfer, 
247 

supplementary, of vesting 456 
Ordinarily resides, 
debtor’s petition to state 
where defctor, 168 
junsdiction of Court where 
debtor, 161, 163 
Original, 

High Court m its, jurisdic- 
tion, power of stay of, 77 
Outside, 

India, effect of discharge, 468 
Owner, 
equitable, 299 
legal, 299 

reputed, 252, 299 
true, 252, 299 
Ownership, 

facts to be proved in reputed 
303 

rights of secured creditor not 
affected by reputed, 300 
P 

Partial, 

debuttcr is property that vests 
in receiver, 281 
Particulars, 

property, of, to be given by 
debtor in his petition, 169, 
171 


( Parties, 

charge by act of, 23 
Partition, 

with intent to defeat credi- 
tors, act by insolvency. 95 
Partner, 

ndjudicatton of, dissolves part- 
nership, 264 

discharge does not release, 
460 

disposing power of, 264 
liable to insolvency proceed- 
ings, 125 

hen of, m partnership assets, 

24 

petitioning creditor, may be, 

120 

undivided share of, attach- 
ment of, 264 
Partnership, 

Act IX of 1932, 264. 265 
assets, distribution of, 650, 
658 

decision as to not res judicflW, 
59 

dissolution of, on adjudication 
of a partner, 262 
jurisdiction of Court to decide 
question as to, 42 
petition against registered, 129, 
130 

vesting of, assets, 263 
Party, 

appeals, in, 719 

„ m, against order of 

adjudication, 723 
„ in, by creditors, 723 

„ in, by debtor, 721 

receiver a necessary, m a decla- 
ratory suit, 723 
„ a necessary, in suit by 

secured creditor, 323 
„ not a necessary, m 

appeal by creditor 
against * ' 

order, 723 
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Party — contd 

recover, decree nulland void, 
when, not made, m 
a suit by secured cre- 
ditor, 325 

Past, 

debts, assignment for, is an 
act of insolvency, 96 

Pay, 

inability to, prima facie 

proof of 174. 217, 227 
unable to, statement of, in 
debtor’s petition, 168, 170 

Payment, 

annulment of, to creditor, 
558 

decree must be for, of money, 
105 

deferred, sale by receiver on, 
624, 639 

full, m, of insolvent’s debts, , 
annulment of adjudication I 
for, 370, 376 , 

full, in, surplus after, 176, 677 ( 
interest of, subsequent to ad- 1 
judication, priority of, 664 
non-schedulcd debts, of, pno' | 
nty in, 663. I 

notice of suspension of, act 
of insolvency, 54, 107. 
priority, in, provision for, m 
composition, 396, 404 
priority, In, crow n debts, 650 
„ salaries and wages not 
exceeding twenty fu 
pees, 650 

pnv ate aTrangemcirt is iwi, to 
creditors, 377 

protection of, to creditors, 

592 

„ of, to insolvent, 592 
scheduled debts, pnonty in 
payment of, 662. 
suspension of, notice of, 84, 
107 


Payment — contd 
what constitutes notice of 
suspension of, 108 
what is not notice of suspen- 
Sion of, 111. 

Pecuniary, 

claims against debtor, state 
ment of, in petition 169, 
171 
Penalty, 

charging property, for, 692 
concealment of debt, for, 692 
concealment of property, for, 

692 

deliver property, for failure 
to, 691 

discharge, for not applying for, 

446 

duty, for failure to perform, 
691 

false documents, for keeping, 
691 

„ entries, for, 691. 
falsification of documents for, 
691 

mortgaging property, for, 692 
offences by debtor, for, 691. 
produce documents, for failure 
to. 691 

undischarged insolv ent obtain 
ing credit, for, 710 
undue preference, for, 691. 
w ithholding enmes, for, 690 
Pendency, 

insolvency proceedings, of. 
what IS, 288 
Pending, 

proceedings, stay of, on adju- 
dication, 330 
Pension, 

Act, 314 

political, exempt from vesting 
in rccciv er, 314 
„ IS not propefty that 
V ests in recciv cr, 314 
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Period, 

appeal, of, under s 68, 680, 
6S8 

dKchargc, of, order of adjudi 
cation to specify, 244, 
247 

M of, power of Court to 
extend, 248. 249, 250 
„ who can apph f<>t 
extension of, dis 
charce, 257 
Permanent, 
tenures, vest, 273 
Person, 

aggrieved, appeal by, 679, 682 
commencement of legal pro 
ccedins against, after adjii 
dication, 252, 290 
Court’s power to remove, 
from possession whom the 
insolvent has not the present 
right to remove, 599, 609 
incompetent to be appointed 
receiver, 601 
Personal, 

debt to be provable must l>c, 
363 

earnings, vest, 258 
liability of receiver to paytllvl 
dends, 672 

license docs not vest, 281 
Personally, 

debtor’s petition to contain 
where he, works for gain, 
168 

jurisdiction of Court v/here 
debtor, v/orks for gain, |6|, 

163 

liablr, dflifor mu«t l>e, 138 
rec^vt-T v/}}fn liable, 615, 637 
Petition, 

ab'jw //f f/forru nf Owrf, 
tfitf/ >»♦-! >4, for, Z40 
f4 by delifor 

to iA * h / //> I /;ii/>fyenf h, 


Petition — contd 

adjudication, for, 117, 136 
„ M act of insol 

\cncy,84, 106 
„ for, must be sub 

jeet to provisions 

of the Act, 117. 
118 

, on frcsli, without 

leave, 160 

„ order rehtes back 
to presentation 
of. 253, 327 
admission of, 190 
allegation of act of Insolvency 
in, 117, 118 
amendment of, 174 

„ of creditor’s, 147 
annulment of preference 

within 3 months 
from, 558 

„ of transf^ers within 
2 years from, 522 
association, registered, against, 
129 

award of compensation to 
debtor on dismissal of ere* 
difor’s 242 

benefit of execution to assets 
realised before admission of. 
497. 503 

liogus debts In, dismissal for. 
240 

company, registered, against. 
129 

compensation to debtor on 
tlismlssal of creditor’s, 242 
concurrent, 127 
condition preculcnt to credi- 
tor’s, 134 

„ „ on which a deh 

tor may, 151, 152. 
con«olidat(on of, 145 
fonteriti of delifor’s, 168 
corporation, avplntt. 129 
( ourt to wlilfli, to l>c 
f«-d, 161. 

netUuir, by, 117, | 
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Petition — contd I 

creditor, by, for annulment 1 

of transfers and ' 

preference, when ■ 

lies 587 I 

,, conditions of, 134, 

136 

„ contents of, 170 

„ scope of inquiry on, 

218 

„ to contain allegation 

of act of insolvency, 

• 117. 118 

creditors precluded from mab 
mg, 122 

date of admission of, 191 
date of hearing of. fixing, I9l 
debtor, by, an act of msol 
vency, 84. 106, 117, 129 
debtor's, 117 

„ conditions of, 151, 

152 

„ contents of, 168 

„ on annulment of 

adjudication, 151, 

157 

„ scope of enquiry on, 

179 

dismissal of, for want of right | 
to present, 233 j 

dismissal of creditor’s, 233, 234, , 
dismissal of debtor’s 233, 238 ] 

effect of dismissal of creditor’s, 

237. 

effect of dismissal of debtor’s, . 

242 ' 

effect of omission or mis 
statement of assets and * 
liabilities in, 239 
effect of sale in execution 
after admission of, for 

insolvency, 521 

extension of period of limi- 
ration of a creditor’s, 145, 
747. 

fresh, for adjudication, 126 
frivolous and vexatious, award 


Petition — contd 

of compensation on dismis- 
sal of, 242 

Hindu joint family, against, 

132 

inability to pay debts, a con- 
dition of debtor’s, 133 
incorporated company, against, 

130 

individual creditor, by, 1 19 
joint, against several debtors, 
124 

joint by several debtors, 153 
leave for fresh, after annul- 
ment of adjudication, 151, 
157 

limitation for creditor’s 134, 
144 

mis statement m, 239 
must allege acts of insolvency, 
117, 118 

notice to Court executing 
decree of admission of, 
effect of, 513 

„ to creditor on debtor’s’ 
191 

„ to debtor on creditor’s, 

191 

omission in, 239 
particulars to be contained 
in, 168 

presentation of, adjudication 
relates back to, 253. 
327 

„ of, an act of insolvency, 

84. 106. 

previous, for adjudication, 
statement of, 169, 172 
procedure at hearing of, 217. 
for admission of, 190 
„ on admission of, I9I 
proceedings on creditor’s I9I 
„ on debtor’s 191, 221 
proof of nght to present. 

dismissal for want of, 233 
receiver, by, for annulment 
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Petition — contJ 


of tran«ifers and preferences, 
5S7. 

relation back of adjudication 
to the date of presentation 
of. 253, 327. 

nsht of creditor to adduce 
evidence m opposition to a 
debtor’s, 230 

secured creditor, by, 120, 150 
separate, 181 

statement of inability to pay 
in, 168 

subject to conditions speci 
fied, to be. 117, 118 
to be in writing and verified, 
168 

unincorporated company, 
against, 130 
verification of, 168 
what should the Court 
enquire on a creditor’s, 
218 

It should the Court 
enquire on a debtor’s, 
221 

•I the Court should not 
enquire on a debtor’s, 
222 

withdrawal of, for adjudi' 
cation, 176 

„ of, before adjudication, 

176. 


withdrawal of, after adjudica- 
tion, 177 

„ of, leave for, 178 
„ of, notice of, 178 
writing, to be in, 168 
Petitioner, 


aliens may be, 121 
assignees maybe, l2l i 

bankrupts may be, 121. 
executors may be, 121. 
husbands may be, 121 . 

substitution of one creditor 
as, in the place of another, 
182 1 


Petitioner — contd 
what the creditor has to 
prove when he IS, 217, 218 
what the debtor has to prove 
when he is, 217, 225 

Petitioning creditor, 
incorpornted companies may 
be. 121 

individual creditor m-iy l^e, 

119 

infants may be, 121 
joint creditor may be, 120 
married woman may be, 121 
partner may be, 120 
secured creditor may be, 120 
sole creditor may be, 120 
sureties may be 121 
trustees may be, 121 
unincorporated companies 
may be, 120 
who may be, 119 
Place, 

presentment of petition, of, 
161 

presentation of petition, of, 
objection to, 161 
trial, of, of offences under 
s 69. 707 

where debtor ordinarily 
resides, carries or business 
or personally works for 
gain or he has been impri- 
soned or where he is 
incuslody, must be stated 
in petition 168 
Plaint, 

procedure for admission of 
insolvency petition to be 
the same as in case of, 190 

Plaintiff, 

procedure in suits or pro 
dings on adjudicatio 
336 
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Pleader, 

disqualificntion of, on account 
of insolvency, 713 
receiver’s power to employ, 
623, 638 
Pleading, 

hona fide transfer of, ivithout 
notice 596 
Pledge, 

mortgage or, by receiver, 624 
Pledged, 

Tights of secured creditor 
in goods, 320 
Policy, 

law of bankruptcy, of, 1 
Life Insurance, is property 
and %ests m receiver, 259 
Political, 

pension exempt from vesting, 

314 

Position, 

and power of Court before 
ana after id;ud«ca«on 201 
creditor, of, on annulment, 
394 410 

debtor, of on annulment, 378, 
382, 384, 453 458 

receiver, of, on annulment, 

392 

secured creditor, of, in Insol 
vency, 252, 318 

Possession, 

Court’s power to deliver, 
630 

delnery of property m, of 

Court, 513 519 

goods in, of the insolvent m 
trade or business when 
vest, 252, 260. 298 
obstruction to receiver in ta 
king, II contempt of Court, 
613 

property in, of Court, dut> of 
Court to deliver, 513, 519 


Possession — contd 
receiver’s right to, of the pro 
petty transferred, 537 
removal by Court of person 
in, on appointment of re 
ceiver, 599, 609 
restriction on Court’s power 
to remove person m, 599 
summoning for information 
person m, 641 

Post, 

proof of debt by, 490 
Power 

appellate Court, of, 68, 80, 
737 

Civil Court's, to stay, 333 
delegation of Court’s, to 
official receiver, 757 
disallowance and reduction of 
entries m schedule, of, 493 
1 disposing, of insolvent, 14, 20, 
258 

District Court of, 68 
High Court, of, m its appel- 
late side, 80 

„ , of, m Its original 

side, 77 

M „ of, the same as m 
civil suits, 68 

„ „ of, to commit for 

contempt, 614 

„ „ of, to make rules, 

755 

Insolvency Court, of, to 
decide question of title, 
priority, fact or hw, 37, 40 
Insolvency Court, of, over 
receiver, 615 
interim receiver, of 197 
local government, of fo ap- 
point Official Receiver, 618 
local government, of to bar 
application of certain pro- 
visions, 759 

local government, of, to invest 
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Power — contd 

subordmate Courts w«h 
msoKcncy jurisdiction, 32 
reccuer, duties and, of, 623 
„ of, under s 4, 53. 
review, of, 75. 

secured creditor, of, to prove 
for the balance, 476, 480 
secured creditor, of, to realise 
his secunt^', 253, 319, 479 
Power of appointee, 

on annulment, 393, 455 
Power of Court, 
adjudication, to order, 244, 
245 

admission and rejection of 
proof, of, 493 

annul adjudication to, 370 
„ adjudication, to, on 
composcion, 406 
„ adjudication, to, on fail- 
ure to apply for dis- 
charge, 446 

annulment of adjudication, 
on, 370, 389 

appoint committee of inspec 
tion, to, 678 

>> receiver, to, after ad- 
judication, 599 
„ receiver, to, before ad- 
judication, 194 

approve orrefuse composition, 

to, 396 

arrest after adjudication, to, 

349. 

„ before adjudication, to, 
200 

attach and sell property of 
receiver, to, 599 
avoid fraudulent preferences, 
to. 558 

„ voluntary transfers, to, 

522. 

award compensation, to, 242 
award mesne profits an annul- 
ment of transfer, 556. 


Power of Court — contd 
cancel one of concurrent 
orders of adjudication, to, 
379 

change carrnge of procee- 
dings, to, 182 

confirm, reverse or modify act 
or decision of receiver m 
appeal, to, 679. 
consolidate petitions, to 180 
constitution and, 32 
decide questions of title, prio 
nty law or fact, to, 37, 40. 
deliver possession, to, 60, 630 
discretionary, when moved 
under s 68, 686 

dismiss petition, to, 233 
„ receiver, to, 615 
enforce its own orders, to, 60 
extend the period of discharge, 
to. 73 

„ the period of discharge 
after US expiration, to, 
249 

general. 67 

grant absolute order of dis- 
charge, to, 417, 422 
„ leave for appeal to Privy 
Council, to 82 
„ temporary injunction, 

to 74 

„ discharge subject to con- 
ditions, to, 417, 426 
„ protection after adjudica- 
tion, to, 341 
„ if no receiver, 622 
inherent, of dismissal for 
abuse of process of 
Court, 72 

„ to grant interim protec- 
tion, 72 

„ to order security for 
costs, 730 

interfere, to, with sales 
receiver, 629 
judgment, to go be 
495. > 
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Power of Court— cortfJ 
limitation to the 495 
order stay, to, 333 
over receiver position and, 
before md after adjudica- 
tion 201 

proceedings under the Act, jn 
regard to 67 

re adjudse debtor insolvent, 
to 415 416 

refuse discharge to, 417,422 
release debtor, to 210 
remove to a person from 
possession whom the insol- 
vent has not the present 
ruht to remove, 599, 690 
require information regarding 
rnsoivent's property, co, 64l 
restriction on, tor removal, 
599, 611 
rtview to, 75 

review order of refusal of dis 
charge, to, 444 

rev lew order of suspentton of 
discharge, 426 
sell to, 37 

set aside et patce order of dis- 
missal for default, to, 70 
set aside safe, to, 496, 629 
stay proceedings, to 75, 379 
stay sale, to, in execution 718 
stay sale, to, 5I8 
substitute as petitioner one 
creditor in the place of 
another, to, 18Z 
summon any person for infor- 
mation, to, 641 

suspend discharge, to, 417 
424 

„ „ and attach 

condition 
thereto to, 

433, 445 

when no receiver, 622 
Power of receiver, 
annulment, on. 392 
carry on business of fnsolv ent, 
to. 623, 631 


Power of receiver, — contd 
compromise, to, 624, 640 
continue suit or proceeding 

to 623, 636 

defend suit or proceeding, to, 

623, 635 

distribute dividends, to, 623 
divide property among credi 
tors, to, 624 
duties and, 604 
employ pleader or agent, to, 
623. 638 

enquiry, of under s 4, 42 
exercisable with leave of, 
Court, 623, 630 
, without leave of 
Court, 623, 626 
give receipt for monej, to, 623, 
630 

institute suit or proceeding, 
to. 623, 632 

mettgage or pledge, to, 624, 
639 

not judicial, 625 
reah<e property, to, 623 
sell 10,623,626 
sell agricultural property, to, 

647 

. on deferred payment, to. 

624, 639 

„ revenue paying property, 

to 647 
Precedent, 

leave of Court, condition, to 
commencement of suit or 
other legal proceeding, 252, 
292 

j Preference, 

annulmencof, ta creditor 55S 
„ of, to secured cre- 
ditor, 564 

application for annulment of, 
to be made by receiver, 587, 
559 

avoidance of, 558 
benefit to oneself Is nor, 571 
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Prcfcrcncc-^contJ , 

bona fide tnnsfer to creditor 

IS not, 56S 

bona ^de tran'^fercc under, 
protection of, 5S7 
contract, pursuant to, is not, 
572 

creditor, to, 553 

„ to, IS an act of msol 
\ enc^ , 85 

„ \Nhen can apply for 
annulment of, 587, 
590 

decision re, res jitdtcatn, 585 
effect of annulment of, 586 
fraudulent, an act of insol- 
vency, 83, 98 

issues to be pros ed for annul 
ment of, 579 

judicial proceeding suffered is, 

558 

jurisdiction to annul, ceases 
on annulment of adjudica , 
tion, 537, 561 

limitation for annulment of, 
578 

meaning of, 565 
mesne profits on annulment 
of, 585 

motive for, 568 
obligation incurred is, 558 
onus of proof of, 580 
payment to a creditor is, 558 
penalty for undue, 433, 691, 
698 

pressure, under, is not, 573 
proof of, 584 

procedure for annulment of, I 
580 

pursuant to contract is not, ' 
572 

receiver to apply for annul- 
ment of, 587, 589 
receiver’s report on, no evi- 
dence, 584 

refusal of discKatpc for undue, 

433, 442 


Preference — contd 
secured creditor, to, 564 
surety, to, 565 
test to determine, 567. 
transfer by ivay of fraudulent, 
an act of insolvency, 
83 

„ of property to a credi- 
tor with a view to 
prefer is, 564, 565 
„ to a secured creditor is 
not, 564 

undue, refusal of discharge 
for, 433 

under pressure, is not, 573 
voluntary, 566 

voluntary transfer and, differ- 
ence between, 562 
what IS not, 573 
what ts to be proved in case 
of undue 579 

when can a creditor apply for 
annulment of, 587, 590 
when, is not fraudulent, lOO 
who can apply for annulment 
of, 579 

within three months of peti- 
tion can only be annulled, 
558. 577 

Preliminary, 

enquiry into offences under 
s 69, 701, 705 
„ into offences under 
s 72, 710 

Prescribed, 
defined, 14, 19 

rules, b^, framed under sec 

79. 755 
Present, 

debt, provable, 359 
dismissal for u ant of right to, 
petition, 233 

Tight to, petition, by a t 

dicoT, 134 

« by a debtor, 151. 
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Presentation of Petition, 
act of insolvency, 84, 117, 129. 
adjudication relates back to 
the date of, 253, 327. 
annulment of fraudulent pre- 
ference within three months 
of the date of, 558, 577 
re adjudication does not ralate 
back to, 416 

three months not a period of j 
limitation but condition 
precidcnt to, 144 

Presentment, objection to the 
place of, 167 

Presidency, 

Towns Insolvency Act, leave 
of Court to present petition 
in District Court on annul- 
ment of adjudication under, 
151, 157, 158. 159. 

Towns Insolvency Ace not 
affected by this Act, 760. 

Ton ns Insolvency Act, power 
of Court under, to stay pro- 
ceedings and annul order 
of adjudication in any other 
Court. 77, 78, 79 
Towns, laws of insolvency out 
side, 3 

Pressure, 

preference under, is not pre- 
ference, 573 
what IS not, 574 

Presumption, 

fraud, of, in voluntary trans- 
fers, 549 

Previous, 

insolvency a ground for refu- 
sal of absolute discharge, 

433 

insolvency, statement of, m 
debtor’s petition, 169, 172. 

Prima facie proof of inability 
to pay debts, 217. 


principal, 

act of insolvency of agent is act 
of insolvency of, 84, 112 

Principle, 

distribution, of, in insolvency, 

497. 

Priority, 

arrears of rent, of, 658. 
costs of administration, of, 
656 

Crown debts, of, 650, 651 
debts due to any local autho- 
rity, of, 650, 654 
deposit money, of, 657. 
equality of debts entitled to, 
650. 658 

expenses of administration, of, 
658 

jurisdiction of Court to decide 
questions of title and, 37, 
40 

other debts entitled to, 655 
partnership property, distribu- 
tion of, 650, 658 
provision in composition for 
Payment of debts payable in, 
396,404 

question of title and, decision 
by Insolvency Court, 37. 
rent due to landlord, of, 57. 
salary of clerks of, 650, 654 
scheduled debts, of 662 
secured debt, of 657. 
trust money, of, 656 
wages of servant or labourer, 
of, 650, 654 
Prison, 

civil, power of Court to order 
detention of debtor in, 200, 
349 
Private, 

arrangement, not payment In 

full. 366. 
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Pn\-ate — tomJ ^Procedure — lOrird 

arranj^tment uith creditors is suits, in, or proceedings on 
not payment in full, 377 idjudicniion of phintitl, 

benefit fund, compulsory 336 

deposit in whether \esrs „ of defendant, 377 

Proccedmes, 

Pnsy Council, abitenient of. on death of 


appeal to against order under 
s 4,67 

appeal to, 82, 736 
Iea\e for appeal to, 82 , 736 
right of appeal to, 82, 736 
Procedure, 

adjudication, on, m pending 
suits or proceedmRS, m case 
of plaintiff, 336 

adjudication, on, in pending 
suits or proceedings, m case 
of defendant, 337 
admission of petition, for, 190 
„ of petition, on, 191 
annulment, for, of preferences, 
580 

Court, m, in composition, 398 
charge under sec 69, on, 701 
C P C applies to, subject to j 
the provision of the act, 69 [ 
Court of appeal, of, 737 
Court, of,exercising insolvency 
jurisdiction, 67, 69 
Court in, for considering pro- 
posal of composition or 
scheme of arrangement, 398 
Court law and, of for enquiry 
under sec 4, 53 
hearing, at, of petition, 217 
power and of Court of appeal, 
68 


substitution of legal represen 
tatives, in, 188, 169 
60 


debtor, 190 

actof insoUcncy to dischirge, 
from, 83 

allowing to continue after 
adjudicition, effect of, 335 
annulment, on, 3S3 
bankruptcy, how begin In 
England, 117. 

carnage of, Court's pow cr to 
change, 182 

CPC applies to, under the 
Act. 69 

commencement of nny suit or 
other leg'll, after idjudlci* 
tion, 252, 289 

concurrent, for adjudication, 
379 

„ stay or annulment 
of, 379, 380 

consequent on order of adju- 
diCTtion, 341 

continuance of, on death of 
debtor, 185 

costs of, discretion of Court 
to allow, 740 

creditor’s petition, on, 219 
debtors liable to bankruptcy, 
122 

debtor’s petition, on, 221 
effect of adjudication on pend 
mg 336, 337 

effect of foreign adjudication 
on execution, In India, 513 
effect of allowing to continue 
after adjudication, 335 
effect of order of discharge 
Insolvency, 431 
expenses of, 677 
Initiation of, under 
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Proceedings — contd 

insolvency, how begun m 
India, 118 

„ exemption of corpo- 

ration from, 129 
„ pendency of, 288 

insolvent’s right to continue, 
after adjudication, 284 
interim, against debtor, 200 
judicial, to, suffer, is prefer- | 
ence, 558, 576 

legal, commencement of suit 
or other, without leave, 252, 
288 

legal, effect of commencement 
of, without Icav e, 296 
liable to stay, not, 339 
nature of, in Court, for avoi- 
dance of transfers, 547 
pendency of insolvency, 288 . 

power to change carriage of, ) 
182 

procedure in suits or, on adju- ' 
dication of plaintiff, 
336 

„ on adjudication of 
defendant, 337. 

refusal of discharge not a 
termination of, 443. 
simplification of, by consolida- 
tion, I8I. 

stay of pending, 330 
„ pow er of. 75 

„ by High Court, 382 

substitution, 70, 183 
termination of, on annulment, 
384. 458 

„ of, on discharge, 43J 
validation of suits or other 
legal, without leave on 
annulment, 459 
which can be stayed, 339 
Process, 

abuse of, of Court, annulment 
of adjudication for, 374 
„ to be enquired into 


• Process — contd. 

not at hearing of debtor’s 
petition, 224 

dismissal of petition for abuse 
of, of Court, 240 
to be fnforce on annulment of 
adjudication, 447 
Production, 

books of account, of, 209 
Profits, 

mesne, junsdiction of Court 
to enquire into, 42 

Prohibition, 

attachment by, and injunc 
I tion, 204 

t condition precedent to attach- 
ment by, 205 

Promise, 

marry, to, damages for, not 
pros able, 368 

Proof, 

abuse of process of Court, of 
224 

act of insolvency, of 220 
admission and rejection, of, 
of debt, 493 

„ of debt in schedule 

IS, 491 
affidavit, by, 490 
amendment of, of debt 353 
bad faith, of, 223 

balance, for, by a secured 

creditor, 476, 480 
barred debts, of, 363 
claim of secured creditor, of, 

22. 492 

concealment of property, of, 

224 

costs of, 492 

Court’s power to go behind 
judgment in, of debt, 445 
debt, of. before discharge, 351 
debt, of, before and after dis- 
charge, 351, 358 
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Proof— confd 

debts of, b\ creditor, 219 352 
debt payable at a future time 

of. 469, 470 

debtor, by, iRamst creditor 
662 

delegation of power by Court 
for enquiry into, of debt, 

494 

discharge, of debt, before 359 
dismissal for want of, of right 
to present the petition, 233 
enquiry by Court into, of 
debt, 493, 494 

extension of period of limi- 
tation on, 744, 753 
failure to, 491 
fraudulent mtentioti, of, 97 
„ preference, of, 534 

„ transfers, of, 224 

good faith, of, 529 
inability to pay, of, 155 
insolvent’s right to challenge, 
496 

interest, for, 485 
joint debts, of, 363 
judgment, by, 495 
limitation for, 357. 

„ to the power of 

Court in relanon 

to, 495 

machinery m England for 
admission or rejection of, 

493 

, m India for admis 

Sion or rejection 
of. 494 

meaning of, 352 
method of, of debt, 469 
modes of 490 

mutual dealings and set off, 
of, 470 

numerous claims, of, 492 
other modes of, 491 
post, by, 490 

pfxma facie, of debtor’s in 
ability to pay, 217 
tight of creditor on 495 


Proof— lOii td 

right, of, to present pennon 
for adjudication, 217. 
secured creditor, by, 476, 492 
service of notice on debtor on 
creditor’s petition, of 217 
suspension of limitation pre- 
supposes, 753 

when to be tendered, of debt, 
350 

whole debt, for the, by 
secured creditor, on relin- 
quishment of security, 476, 
481 

Property, 

abandonment of, vested, 284 
abroad, vesting of, Z62 
acquired m subsequent trade, 
674 

actionable claims are, 274 
administration of. 469 
after.acquiTcd, vests m re- 
ceiver, 252, 271. 304 
I agricultural, sale of, 647 

agricultural holding is, that 
vests in receiver, 274 
annulment, that does not vest 
on, 388 

appointment of receiver for, 

599 

attachment of debtor’s, 200 
„ of receiver’s 599 
bailment, held under, vests 
261 

bare right to sue is that vests 
in receiver, 257 

benefit of execution against, 
497.501 

bona fide purchaser without 
notice, in the hands of, does 
not vests, 282 
books of account are 169, 
Btinsh India transfer 
act of insolvency, 8^ 
charging by debtor 
692 

claim for dam 
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Property— contd 
commencement of legal proce- 
edings against, 297. 
concealing, by debtor is off- 
ence 692 

concealment of, 224 . 

„ and removal of, is a 

ground for refu- i 
sal of discharge, I 
433. I 

„ dismissal for, 239. I 

conditions for avoidance of 
transfer of, 525 1 

contingent interest is, that i 
does not vest in receiver, i 

277. 

copv-right IS 260. ' 

debutter, when does not vest, I 


„ wnen vests, ioi. 
declaration of debtor to place, 
at the disposal of Court, 169 
defined, 14, 20, 

delivery of, by executing Court 
to receiver, 513. 
discharge does not divest, 467. 
dismissal of debtor's petition 
for concealment of, 239 
distribution of, which cannot 
readily be sold, 624 
distribution of partnership, 
650, 658 

duty of Court executing decree 
as to, talcen m execu 

tion, 573 

„ of debtor to give inven 
tones of, 206. 

„ of debtor to submit to 
examination in respect 
of, 206 

endowed, does not vest in 
receu'er, 281. 

equity of redemption is, that 
vests in receiv er, 276 
exempted from attachment by 
C P. C , does not vest, 
21, 204. 


Property — contd. 

exempted from vesting, 253, 
311 

„ by any other enactment 
from vesting, 253, 3II 
„ by, do not vest, 253, 278 
exproprictory holding is, that 
vests in receiver, 313 
failure to deliver possession 
of, an offence, 691. 
fraudulent concealment of, on 
offence, 691, 697. 

goods held by commission 
agent are, that vest in 
receiver, 260, 

„ in order and disposition 
of insolvent by consent 
of true owner is, that 

vest, 252, 260 

„ held m hire purchase 
system are nor, 302 
„ held m trust are not, 
178, 301. 

goodwill IS, that vests m 
receiver, 265 

gratuity is, that docs not vest. 

317. , , 

held or let for agricultunl 
purposes, sale of, 647, 649. 
Hindu joint family firm is, 
that vests, 265 

Hindu joint family, in case of 
adjudication of a co parce- 
ner, vesting of, 271 
Hindu joint family, is> that 
vests, 267. , 

Hindu joint family, in case or 
attachment before adjudi- 
cation, vesting of, 270 
includes actionable claims, 21. 
includes after-acquired, 21. 

,. both movable and im- 
movable, 21. 

„ rights, 20 , 

insolvent’s, creditor’s remedy 
against, 287- 

inventory of, duty of debtor 
to give, 206 
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Propert>— con td 
joint family, pow cr of mamcer 
to dispose of, 
\ests, 267 

•> .. \ests on ndjudica* 



» does not vest in | 

case of attach- 
ment before ad- 
judication, 270 I 
.. „ vesting of, on ad- | 

judication of a 
CO parcener, 271 
leasehold interest is, 271 
life insurance policies are, 259 
loss to, occasioned by wilful 
default and gross negligence, 
sale of property of receiver 
for, 599 

making away with, by debtor 
IS offence, 692 

mis statement of, m petition 
for adjudication, 223 
Mttakshara joint family, 
vesting of, 20, 266, 267 
money is, that vests in 
receiver, 258 

mortgaging, by debtor is 
offence, 692 

nature of, vesting in receiver, 

676 

non-delivery of, when no 
offence, 696 

not liable to attachment 
exempt from vesting, 253, 
311 

occupancy right of, that vests, 
273 

omission to enter, in schedule, 

IS no offence, 696 
partial debutter is, that 
vests, 281 

particulars of, to be given 
m debtor’s petition, 169, 
partnership assets arc, that 
vest in receiver, 263 


Property — con id 
pension is not, that vests in 
receiver, 314. 

permanent tenures are, that 
vest, 273 

personal earnings are, that 
v«ts in receiver, 258 
person'll licenses are not, and 
do not vest, 281. 
possession, m, of Court, 519. 
power to require information 
re, of insolvent, 641. 
power of manager to dispose 
of joint property is, 20, 267. 
provident fund money is not, 
that vests in receiver, 315 
realisation and distribution of, 
623 

receiver’s power to give re- 
ceipts, 623 

reciver’s power to realise, 623 
„ „ to sell insol- 

vent’s 623. 

„ tight to possession of, 
transferred, 53? 

„ right to sell revenue 
paying, 647 

refusal of discharge for 
concealment or removal of. 
433 

remedy of creditor against, of 
the insolvent, 287. 
removal of, by debtor, 2&1. 

„ of person in possession 
of insolvent’s, 599, 609 
residuary estate is, that vests 
in receiver, 278 
revenue-paying, sale of, 647. 
reversionary interest in, does 
not vest m receiver, 278 
revesting of, on annulment of 
adjudication, 383, 385, 453 
right of actiom is, that 
in receiver, 274 
right of Mitakshara ^ ’ 
sell his son’s 
nght of insolvent 
after acquired. 


I 
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Property — contd. I 

right to sue for breach of j 
contract, is not, 20. I 

salary is, that vests In receiver, I 
259 

sale of debtor’s, m execution I 
of a decree is an act 
of insolvency, 84, 104 I 
,. of receiver’s, 599, 615 ' 

,. of revenue-paying, 647. 

„ of immovable, held or | 
let for agricultural 
purposes, 647 

secret formulas are, that vest ' 
m receiver, 259 

security deposit is not, and 
does not vest, 317 
specification of the value of, 
in petition for adjudication, 
169. 

spes succtssionis is, that does 
not vest m receiver, 278 
statutory tenancy is, which 
vests In receiver, 272 
subject to mortgage vests in 
receiver, 317. 

summary administration of in- 
solvent’s, 716 
that does not vest, 278 
that does not vest on annul 
ment, 388. 
that vests, 257 

tliat vests under English law, 
257 

that vests under sec. 28, 257. 
tools of trade are not, that 
vest in receiver, 311. 
transfer of, 14, 30, 87 
„ of, as fraudulent pre- 
ference IS an act of 
insolvency, 83 
„ of all, in India or else- 
where for benefit of 
creditors is an act of 
insolvency, 83, 89. 

.. of all, m India or else- 
where to defeat or 
delay creditors, an 


Property— conid 

act of insolvency, 83, 
92. 

transfer of part of, is not an 
act of insolvency, 93. 
M of, before and m consi- 
deration of marriage 
not liable to be an- 
nulled. 522, 525 
„ includes transfer as- 

signment or convey- 
ance, 30 

„ any right and pro- 
fit, 19. 

„ partition, 31 
„ „ transfer by de- 

crees, 31. 

«. „ creation of 

charge, 4, 30 

„ of, in favour of en- 
cumbrancer or pur- 

I chaser m good faith 

and for valuable con- 
sideration not liable 
to be annulled, 322, 
524 

trust, does nor, vest, 15, 278. 

under bailment does not vest, 
261. 

vested interest in, when vests 
in receiver, 277. 
vesting of, on adjudication in 
Court or receiver, 252. 

II of, on annulment of 
adjudication, 383. 

„ of, on appointment of 

receiver, 599. 

„ of, outside British 

India on adjudication, 
12, 602, 

M of, subject to equities, 

285 

„ of after acquired, 304. 

under Mohomedan law, 306 
when no delivery of, is no 
offence, 696 

wearing apparel of debtor is, 
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Property — conid. 

excluded from \esting in 
reccner, 311. 

iMth all ad\antages and bur- 
dens \ests in receiver, 317 
Proposals, 

composition and scheme of 
arrangement, of, 395, 397 
amendment of, for composi 
non, 401. 

Prosecution, 

adjudication, lies only on, 693 
appeal against, 700 
complaint to magistrate by 
Court for, 701 

duty of Court before making 
complaint for 706 
forum of, 707 
initiation of, 700 
leave for, under s 72, 711 
liability to, after discharge or 
composition, 709 I 

lies after and before discharge, 
709 

nature of, 700 

no, under s 72 after discharge, 
551 

notice before, 705 
preliminary enquiry before, 

701, 705 

procedure on, 708 
receiver’s report is no cvi 
dence in, 706 
under sec 72, 710, 712 
„ „ does not he af- 

ter discharge, 
710,712 

undischarged insolvent obtain- 
ing credit, of, 710 
Protected, 
transactions, 593 
Protection, 
adjudication, after, 341 
„ before, 210 

alimony, m respect of, 215. 


Protection — contd. 

anticipation of arrest, m, 213 
appeal against order of, 349. 
arrest or imprisonment, on, 
only 210, 212. 

automatic, in English law, 211 
„ in Indian law, 212 

„ under the present 

Act, 343 

„ under the old Act 

342. 

bona fide subsequent pur- 
cha«er, of, 545 

„ „ transaction, of, 592, 

595 

„ , transfer from a pre- 

ferred creditor, of, 
586 

cases m which no, can be 
granted, 345 

contract for valuable consi- 
deration, of, 592, 595 
Court’s discretion to grant, 
214, 346 

debtor, of, by law of bank- 
ruptcy, 1 

decrees and orders of Revenue 
Courts, in regard to, 216 
discretionary, 214, 346 
effect of, on limitation, 349 
execution purchaser in good 
faith, of, 497, 510 
extent of, 341 

grant of, is discretionary, 346 
inherent power of Court to 
grant interim, 72, 213 
interim, power of Court to 
grant, 72 

interim, from arrest, 210 
' limitation how affected by, 

349. 

maintenance under sec. 488, 
Cr P C, in respect of, 215, 

348 

nature of, 215 

order, its effect on limita 

349 
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Protection — coned 

payment by insolvent to credi 
tots before adjudication, of, 

592, 594 

payment to insolvent, of, 592, 
594 

petition by creditor, on, 211 
purchaser in good faith for 
valuable considera 
tion, of, 522 

„ m good faith in execu- 
tion of decree, of, 497 
510 

reason for, after adjudication 

344 

subsequent purchaser from 
transferee, of, 545 
transaction before adjudica 
non. of. 592. 597 
transfer after adjudication of, 
592, 597 

„ by insolvent for 
valuable considera 
tion, of, 592, 595 

Prove, 

failure to, debts, effect of, 491 
Provable, 
barred debt, 363 
contingent debt incapable of 
being ascertained, not, 367 
covenant not to molest not, 
368 

debt incurred after adjudica- 
tion IS not, 359, 367 
debts, 359 
debts not, 367 
debt for gambling not, 368 
„ founded on illegal con- 
sideration not, 363 
„ for compromising or 
compounding cnmmal 
offence, not, 368 
„ to be, must be subsistinft 
359 

„ to which debtor is sub- 
ject at the time of adju- 
dication are, 359 


Provable — contd 

debt to be, must be personal, 

363 

deferred dower debt not, 368 
future and contingent liabi 

iities are, 367 
joint debts, 363 
obligation incurred after ad 
judication not, 359 
obligation incurred before ad 
judication, is, 359, 365 
promise to marry not, 368 
remedy of creditor in respect 
of debt, 281 

rent or decree under the Agra 
Tenancy Act is debt, not, 
16,312 

secured debt not, 368 
Provable debt, 
alimony is not, 215 367 
annuities for life are, 361 
arrear of rent is 364 
debts incurred after adjudica 
tion are not 361 
discharge releases all, 460, 464 
enquiry into 369 
fonvard contracts arc 361 
maintenance IS not 173, 215, 
360 

meaning of, 352 
money held in suspense is not 
361 

„ m deposit m bank is, 361 
obligation incurred before id 
judication is, 359, 365 
under the Act 359 
unliquidated damages are, 359 
Provident fund, 

Act XIX of 1925. 315 

money of debtor m, does not 
vest in receiver, 315 
„ when vests, 315 

Provincial Insolvency Act, 

Act in of 1907, 3 
Act V of 1920, 1 
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Pro\inc»al Insv. Act — contd. 


adjudication under, its effect* 

12 . 

amendments of, I, 5. 
application ol, 6. 

„ of Enslish law to, 

6 . 

assent of Go\ernor*Gencral 
to, 1. 

complete Code, 5 
date of operation of, 7 
definitions in, 13 
extent of, 1, 9 
interpretation of, 6 
nature and scope of, 5. 
retrospects e effect of, 8 
Proving, 

tights of a cteditor, 492 
Provision, 

creditors, for, residing at a 
distance, 665, 666 
secured creditor, for, 666. 
special, m regard to immov- 
able property, 647 
Provisions, 


application of which may be 
barred by the Local C»o\cri»* 
ment, 763. 

jurisdiction subject to, of < 53, 
37,43 

jurisdiction is not suhjeit to, 
of the Act, 45 


Public, 

examination of ilehtor, 217, 

231. 

officer, notice to, before suit. 
197. 326. 

,, notice when ntit iirte 
ss.iry on, 126. 

receiver is a, oilucr, 1^7, 126 


Publication, 

adjudication, of, oldiM of, HO 
costs of, 340, fill 
„ of, failiiie III ite|S*31l, 
effett of, HI, 


( 


Publication— contd. 

notice, of, fixing date of, hear- 
ing application for 

discharge, 417, 420. 
„ of, fixing date of hear- 
ing petition for ad- 
judication, 191, 192. 
object of, of order of adjudica- 
tion, 340. 

rules of, framed under sec 79, 
755 

Punjab Alienation of Land, 
Act, 

Act XII of 1900.313 
land of member of agricultural 
tribe under, s. 16, does not 

vest, 313 

sale by receiver of agricultural 
holding under, 313. 

Punjab Tenancy Act, 
occupancy rights under, do 
not vest, 313 
Purchase, 

hire, system, goods held in, 
do not vest, 302 
Purchaser, 

hoTwi fide, without notice, pro- 
perty in the hands of, does 
not vest, 282 

good faith, in, protected, 522, 
527 

jurisdiction to decide ques- 
tions of title bet, 42. 
meaning of, 527 
sale in execution of decree in 
good faith m, rights of, 497. 
subsequent bona fide, whether 
protecred, 545. 

subsequent, how far protected 
545. 

xnluable consideration, for, 
522. 527. 

I Q 

I Qualification, 

members, of. of com 
' inspection, 67S, 679 
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Question. 

creditor’s nqht to. debtor du- 
rinc examination, 218 
partnership, of jun«diction of 
Court to decide. 42 
nature, of an>, jurisdiction to 
decide. 37, 41 

title, priority fact or law. of. 
power of Court to decide. 

37. 40 

R 

Railway , 

proMdent fund not liable to 
attachment and does not 
\e5t in recener, 315 
receipt is a document of title 
to soods and vests in re- 
ceiver, 261, 

Rash, 

and hazardous speculation 
refusal of discharge for, 433, 
440. 

Rate, 

higher, of interest, 4S9. 
interest, of, on adjudication, 
4S5, 4SS. 

,. of, pnof to adjudica- 
tion, 4S5, 4S8. 

Rateable, 

distribution of as«cts, order 
for, effect of, 508 

Re-adj’udication, 
debtor, of, 415. 

default in payment of compo- 
sition, for, 415 

fraud in obtaining approval of I 
Court to composition, for, i 

415. * 

injustice or undue delay in 
proceeding with composi- 
tion, for, 415 I 

relation back of the order of. i 

416. ' 


Realisation. 

aid by insolvent in, of pro- 
perty , 202 

duty of rcceiv cr in, 623. 
property, of. 599 
summary administration, of 
property in. 719 
Realised, 
assets, 497. 502 

benefit of execution to assets, 
before admission of petition. 
497, 502 
meaning of 502 
when security is said to be, 
479 

Re-arrest, 

debtor of. after release, 210, 
217 
Reason, 

protection, for after adjudica- 
tion, 544 
Reasonable, 

security to pay «lx annas in 
the rupees 396, 402 
Rebate, 

interest, of, on dmdends for 
debts payable at a future 
time. 469 

Receipt, 

grant of, by receiver for money 
received. 623, 630 

Rcceiv er, 

accounts to be submitted by, 
599, 606. 

act or decision of, liable to 
appeal, 6S0 

action under s 4, to take, 52. 
agricultural property, sale by, 
647. 

appeal by, 637, 723 
„ from orders of oEcial. 

757. 
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Receuer— contd 

.. to Court apatnst act or 
decision of, 679 
beyond time, 689 
applv to, for annulment of 
soluntarv transfers and pre- 
ferences, 587, 5S9 
appointment of, at any time 
after ad)udica 
/jon, 399, 60J 
„ of, at the time 

of adiudica 
tion, 599, 600 
„ of official, 618, 

„ of, in mortpage 

suit, 612 

attachment of property of, 599 
award of costs against, 741 
calculation of dividend by 
665 

charge by appointment of, 28 
committee to superintend ad 
ministration by, 678 
Court’s power over, 615 680 
, power over official, 
611 j 

„ power to interferewith 
sale by, 629 | 

„ power to deliver poss 
ession of property 
sold by, 630 

decisions of, liable to appeal 
680 

declaration of dividend by, 

667 

decree null and \oid, when, 
not made a party m a sun 
by a secured credtfof, 325 
deed by, not exempt from 
stamp duty, 640 ( 

default, uilful, by, causing loss, 

599, 616 

delegation of power by Court j 
to, for admission or TC)ec* 
tton of proof, 494 
delegation of powers to official, ' 

759 ‘ 


Receiver— -contd 
deliv erv of possession by Court 
in sale by, 630 
, of property to, by 
Court executing de- 
cree, 513 

difference, between and offi 
cial recener, 620 
discharge of, 283 
6ischaTf;c of onvs b}, 33J 
dismissal of, 6l5 
disposal of suit ex parte, 637 
distribution of dividend by 
623 

of property by, 
which can not be 
readily sold 624 
duties and powers of 623 
624 

effect of appointment of 
mtenm, 159 

effect of vesting in, 283 
effect of sale of revenue paying 
property by, 649 
failure to pay balance due 
from, 599 

to retain assets by, 667 
to submit accounts bv 
599 

framing of schedule of credi 
tors, by, 354 

includes inlerim and, after ad 
judication, 506, 577 
initiation of prosecution by, 
700 

in insolvency and receiver in 
action, difference between, 
604 

Interference by Court with 
sale fay, 629 

interim, and receiver after ad- 
judication, difference 
between, 199, 617 
„ appointment of, 194 
appointment of discntio 

195 

duty of Court m ap 

196 f 
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Receu cr — ^contd 
effect of appointing, 196 
powers of, 197 
status of, 197. 

lci%efor suits against, not 
necessary 604 
„ for suits by, 623, 634 
liability of, to render accounts 

599, 606 

, of, for acting without 

lea\e, 637 

, of, for costs and da 

mags, 615, 637 
„ of Secv of State for 
acts done by Official, 
620 

limitation for suits against, 
635 

„ of suit bi , 630 
loss occasioned b^, 599, 616 
mortgage suit, m, removal of, 
612 

nature of property vesting m, 
676 

„ of sale by, 627 

necessary party in a suit by 
secured creditor, 323 
negligence of, causing loss. 599, 
612 

no suit lies for dividend 
against, 671 

notice to, before suit, 326, 605 . 
obiect of appointment of, 600 ' 

objection to saleb>, 628 
obstniction to, contempt of 
Court, 6I3 

„ to, m raking posses- 
sion 613 

Official, appointment of, 618 


onus on, in case of volaun- 
tnry transfers, 550 
order of appointment of^ on f 
adjudication essentnl, 600 
payment of balance by, 599. 


Recei V er — con rd 
personal Iiabilitv of, for costs, 
637 

„ liability, of, for divi- 
dend, 672, 

person incompetent to be 
appointed, 601 
pott er of Court jf no, 622. 
pow ers of, 623 

power of, on annulment of 
adjudication, 393 
„ of control o\ er, 679 

,, of, to enquire under s 

4 53 

« exercisable by, vnth 

leave of Court, 525, 
630 

exercisable by, without 
leave of Court, 623, 
626 

, of Court over, 599, 615 
„ of Court when no, 622 

« of Court to interfere 

with sales by, 629 
of, not judicial, 625 

of to carry on business, 

623, 631 

„ of, to compromise, 624, 

640 

>. of to continue suits, 

623 

„ of, to defend suits, 623, 
635 

of, to distribute dm- 
dends, 623 

„ of, to engige pleider, 

623, 63S 

„ of, to institute suits, 

623,632 

I „ of, to mortgage or 
pledge, 624, 639 

of, to realise property 
of debtor, 623 
of, to refer ro arbifri 
non. 624 

of, to sell, 623, 626 
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Rccci\cr — comJ 
power of, to sell nsncultunl 
land. 647, 649 

„ of, to sell on deferred 
payment, 624, 626, 
639 

„ of, to sell rc\enuC' 
paytnR property, 

647. 

property that docs not \est 

m, 278, 311 

public officer, is a, 326, 605 
reason for appointment of, 
600 

receipts grant of, by, 623 
refusal by, to pay duidends, 
672 

remedy of creditors when loss 
occasioned by wilful default 
of, 616 

„ on refusal to pay dtvt 
dend by, 172 

removal of person in posses- 
sion on appointment of, 
599, 609 

remuneration of, 599 
remuneration of, on equity of 
redemption, 606 
report of, when evidence, 420, 
433, 445 

„ of, when not evidence, 

553 

„ of no evidence in 
proceeding under 

s 69, 706 

restriction on Court’s power 
of removal on appointment 
of, 599, 611 

retention of assets by, in 
calculation of dividend, 665 
revenue paying property, sale 

by. 647, 

right of, to apply for annul- 
ment of fraudulent 
preference, 53S 
,, of, to avoid voluntary 
transfers, 522. 


sale 


ReceU cr— coatd 
right of, to move the Court 
under see 4, 52 
of, to possession of 
property transfer- 
red, 537 

of, to remove person in 
possession, 599,609 
by, not governed by 
C P C . 627 

b>, objections to, 628 
by, power of Court to 
interfere with, 629 
by, subject to equities, 
629 

, of goodwill of busi- 
ness, 626 

by, to satisfy costs of 
suit and execution, 
513 

immovable property of, 
held or let for agn 
cultural purposes, 
by. 647, 649 
of revenue paying 
property, 647 
schedule of creduor, framing 
of. by, 354 

security, to furnish, 599, 606 
special, appointment of, 620 
status of, 603 
„ of interim, 197 

„ of official, 619 

Secy of State, liability of, for 
acts done by Official 620 
steps to be taken by, in exe 
cution of decrees by credi- 
tors, 506 

title of, to property acquired m 
subsequent trade, 674 
vesting in, relates baclv, 253, 
327. 602 

„ of property in, 599, 601 
•what vest in, 317 
when liable for costs 
damages, 614 
whole of the i 
property \ ests m, 

/ 


by, 
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Receiving order, 

creduot's pention, on, 118 
debtor’s petition, on, 118 
Re-commitment, 

debtor, of, to custody, 210 
„ on annulment of 
adjudication, 446 
Redemption, 

equity of, is property that 
vests in receiver, 276 
receiver’s remuneration on 
equity of, 606 

security, of, 476 432 
Reduction, 

entries m schedule, ot, 493 
Refund, 

jurisdiction of Court to order 
42 

restitution or, 507 

Refusal, 

absolute disclitrge, of, 417 
422.432 

adjudication, of, 153, 226 
composition, by Court to 
approve, 396. 401 
consequences of neglect or, 
to comply with duties by 
debtor, 209 
discharge, of, 417, 422 
,, of, does not terminate 
proceedings, 443 
grounds for, of absolute 
discharge, 432 

power of Court to review the 
order of, of discharge, 444 
review of the order of, of 
discharge, 444 
Registered Association or, 
Company, 

petition for adjudication does 
not lie against, 129 
Rejection, 

machinery England for admis 
sion ot, of proof, 493 
machinery m India do, 494 


Relation, 

back of the order of adjudi 
cation, 253, 327. 

„ of le-adjudication, 416 

„ of transfers within 2 

years, 534 

„ of vesting of property 

in receiver, 252, 327. 
602 

transfers to near, 529 
Relationship, 

debtor and creditor, of, must 
be subsisting, 136 
Release, 

debtor, of, from arrest or 
imprisonment, only, 210 
debts entered in schedule, of, 
by discharge, 464 
effect of, from arrest, 217 
order of, discntionary, 214 
provable debts, fcom, dis* 
charge gives, 464 
security, on 210, 216 

Relinquishment, 
life mierest, of, m fraud of 
creditors, an act of insol- 
vency, 95 

proof of whole debt on, of 
security, 476, 481 
security, of, 135, 151 
rem, m, decision under sec 4 
ts a judgment, 57 

Remedy, 

annulment of adjudication.on, 
159 

of adjudication 
for failure to 
apply for dis- 
charge, on, 159 
creditors of, against property 
of the insolvent, 

287 

, of, application m 

insolvency is not 
the only, 135 
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Remed> — contd. 

creditors, of, on adjudica- 
tion of debtors, 
286 

„ of, in respect of 

debts provable, 
286 

election of, 135, 683 
failure to apply for discharpc, 
for, 151. 159 
surety, against, 203. 

Removal, 

possession, of person from, 
599, 609 

property, of, from local limits 
of jurisdiction of Court, 
attachment for. 201 
receiver, of, m mortgage suit, 
471 

restriction on power of Court 
of. 599.611 

Remuneration, 

Official Receiver, of, 621 
receiver, of, 599 
rules for, of receiver, 755 

Rent, 

attears of, after adjudication 
are expenses of admi- 
nistration, 658 
,, of, before adjudication 

are provable debts, 

364 

,, of, priority in payment . 

of, 658 I 

„ of, under Agra Ten- 

ancy Act does not 
make landlord a 
creditor, 16, 156 
decree-holder is a secured 
creditor, 478 

decree, or, under Agra 
Tenancy Act not a provable 
debt. 16. 156 

distraint under English Iai\ 
for arears of, 272. , 

due to landlord, priority fa 
payment of, 657. 1 


Repeal, 

Acts, of, 671, 764. 

Lower Burma Courts Act, 
of, 761 
Report, 

receiver, of, when evidence, 
420 

„ of, when no evidence. 
553 

recencr's, value of, before 
prosecution, 706 
Representative, 

debtor does not include, of 
debtor, 19 

legal, continuation of procee- 
dings against, on death 
of defor, 185 
of debtor not liable to 
adjudication, 19, 138 
receiver a necessary party even 
m the presence of legal, 284 
substitution of legal, 70 

Reputed, 
owner, 252, 299. 

„ goods m order or dis- 
position of insolvent 
as, vests in receiver, 
252. 299 

ownership, right of secured 
creditor not affected 
by. 300 

„ rights of secured cre- 

ditor not controled 
by. 327. 

„ facts to be proved in, 

303 

Resides, 

ordinarily, meaning of, 162 

163 

petition to be presented to 
Court having junsdietion 
local area within W’ 
debtor ordinarily, 161 
Residuary , w 

estate vests m rccei 



960 


THE PROVINCIAL INSOLVENCY ACT 


Ris jiidiciti, 

decision of In^ohencv Court 
uiukr s 4 1 57 
under s 4 where 
not 

i« ro p^rrner^hlp 
nor 59 

under s 53 557 

under s ■54 is 5b3 
under s fiS is hM 
■Resolution, 

1\ erclitor to ncccpt compo 
mon 400 
Restitution, 

Court s piwer I f 76 
propertv tiken in cvccutioh 
ot 307 

pro\ i<ion for nh cnee <»t 507 
Resfninr, 

Court s ridht of o\cr «eeured 
creditor 320 

Restriction, 

rijits of cre<.htor< of under 
cvecution 497 

power of Court on of renicw 
m 1 of person m pos«cs<ton 
611 

Retention, 

n«<cts of in cilculation of 
dnidend h> recencr 665 
Retrospective effect, 

Proiincnl Insolvency Acr, V 
of 1920 of 7 

Provincnl Insolvency Act sec. 

4 of 3S 

s 55 of honn fJe mn<actions 
392 

s 73 of for disqualifications 
and their removal 714 
s 7S (2) of 751 

Revenue Court, 

electees and orders of protec 
non from arrest in c\ei.unon 
of 216 


Revenue pay me, 
property sale of 647 
Reversionary interest, 
s{\.s sutxessioms is and does 
not V est in reeeiv cr, 27S 
Rcvcstinc, 

pnaperty of on annulment of 
adjudiLation 333 3S5 
453 

of subjects to acts 
done 3S6 

ot subiect to /is pen 
dins 3S7 

of on annulment 
of Lomposition 417 

Review, 

annulment order of, of 457 
Court s power of 75 
refusal of dtsclnrcc order of 
of 444 

suspension of discharci. order 
of of 426 
Revision, 

Hi )i Court by order of Dis 
tnet Court m appeal is sub- 
ject to 719 729 
Rcvisional, 

junsdiction powers of Hi h 
Court in SI 
Rev oca lion, 

order of discharge of no pro- 
vision for 431 

Riqht, 

action of vests 274 
adjudication a statutory 132 
annul to 372 

assicnment ot by insolvent of 
after acquired property 307 
attachment perse confers no 

nqlit 504 

creditor of pronnp 4'*2 
creditor of, an annulment 
393 
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Right — coned. 

creditor, of, to contest appUca 
non by another creditor, 
221 . 

creditors, of, who acquire a 
hen, 503 

debtor, of, to present petition, 

157. 217. 

dismissal for u ant of, to 
present, the petition 233 
insolvent’s to amend shedule, 

496 

insolvent’s to continue procee- 
dings after adjudicanon, 

284 

limitation of, on annulment, 
394 

mortgagee’s, to interest, 489 
occupancy, vest, 273 

„ that does not vest, 
312. 

proof of, to present the peti- 
tion, 217 

receiver’s to possession of pro- 
perty transferred, 537 
restraint, of. Court’s, o\er 
secured creditor, 320 
restriction of, of creditors 
under evecution, 497 
secured creditor, of, 22, 478, 
497, 503 

„ „ in goods pledged, 

320 

„ „ of, how fir idect- 

ed by sec 4, 43 
„ „ of, to renllsc secu- 

rity IS absolute, 

319 

„ „ not affected by 

reputed owner 

ship, 300 

„ „ not controlled by 

reputed ow net- 
ship chiMc, sulv 
sec. 0). 327. 

„ „ under n trust 

decil, 4H1. 

set-off, of, 474 
61 

r 


Right — contd 

statutory, adjudication is, 152 
suit of, of, insolvent regard- 
ing after-acquired property, 
307 

surplus, of insolvent to, 676 
Rules, 

adjudication of firm, for, 755 
any matter which is to be pres- 
cribed, for, 755 

appointment of receiver, for, 
755 

dandupat, of, 490 

effect of, framed under the 

Act, 755 

general, as to interest payable 
to creditor on adjudication, 
486 

general, as to interest payable 
by debtor to insolvent 
estate, 487 

Insolvency, Allahabad High 
Court, 778 

„ Bombay High 

Court, 796 

.. Calcutta High 

Court, 765 

„ Lahore High 

Court, 816 

„ Madras High 

Court, 784 

meeting of creditors, for, 755 
power of High Court to make, 
755 

publication of, 755 
summary administration, for 

755 

S 

Salary, 

half of insoK ent’s, is property 
that rests, 259 

wages or, of clerks and labour- 
ers, priority of, 650, 654 
I Sale, 

after adjudication, e 
512. 
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nCTicuUurtil property, ot, 647 
Collector, by, pro<>cdurc of, 
650 

Court, by, u here no receiver, 
623 

Court's pow er to interfere 
with, by receiver, 629 
delivery of po^i^cvMon by 
Court on, by receiver, 630 
ctFcct of, by receiver of reve 
nue-pnyinc property, 649 
cNCcution ol liecrec, in is tn 
let of insolv ency S4 104 
RivodwiII of, a busmen by 
revolver, 626 

lurisdicnon of Court to -<01 
a^idc, by receiver, 628 
mture of, by receiver, 627 
objevtion to, by receiver 62S 
procedure of. by CoMecror 
647, 650 

property, of, held or let for 
ncricultunl purpo<ev 647 
property, of, by receiver, 623. 
626 

„ of, receiver, of, 599, 
615 

receiver, by, not povemed by 

CPC. 627. 

receiver, by, subjcvC to cqiii 
tics, 629. 

revenue payme property, of, 
spcvial rules as to, 647 
vilc-iblc interest, of, of the 
debtor, 37 
Silc of Goods, 

Act, 111 of 1930, definition of 
insolvent m, i)4 
Salvage, 
hen, 24 
Savings, 

DeVVhan Agncultunsts Relief 
Act. Ch IV. of, 760 
Presidency Towns Insolvency 
Act, III of 1909. of. 760 


Schedule, 
amendment of, 356 

of, framed m cem* 
position, 413 

, niter annulment 

of adjudication, 
496 

application to enter name m, 
351 

appeal ngainst amendment of. 
496 

n^scts, of in debtor’s petition, 
169 

bar of application to provi 
sions specified in, 759, 763 
bogus debt m 222 
vomposition binds creditors 
entered in, 405, 410 
creditors, of 355 
creditors of, framing of by 
Court, 357, 353 
. of. franmg of by 

recciv er, 354 

„ of. in debtor's peti* 
tion 169 

„ of, when to be 

framed, 350 

debts priority in payment of, 
651.664 

debo, to be e\cludcd from, 
354 

vhsallowance of entries in, 493 
duty of Court to frame, 351. 
353 

effect of di'chargc on, 460, 464 
„ of, framing, of credi 
tors, 356 

framing of. by Court, 350, 351 
,, of, by Receiver, 354 
how to be framed, 350 
insolvent’s ncht to amend. 
496 

liabilities, of, m debtor’s pen 
non, 169 

omission to enter properties 
in, is an offence, 696 
priority in payment of, debts 
662 
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Schedule — contd 
rnonty m payment of non, 
663 

reduction of entries in, 493 
Scheduled Districts 
defined, 9 

excluded from the operation 
of the Act, 1 

extension of the Act to, 10 
Scheme of arrangement 

acceptance by creditors of, 
395, 397 

affairs, of, proposal for, 395, 
396 

after adjudication only, 395, 
396 

annulment of composition 
or, 415 

approval of composition or 
by Court, 396 404 
composition and 395 
effect of approval of, 406 408 
„ of, wrongly approved, 

403 

order on approval of composi 
tion or, 406, 407 
out of Court 405 
proposal of, 395, 397 
rcadjudication on annulment 

of 415 

refusal by Court to accept, 

395 401 

by Court to accept com 
position or, for mis 
conduct of debtor 
395, 403 

security for due performance 
of. 396, 402 
Scope, 

enquiry, of, under sec 53, 
542 

„ of, difference be- 
tween, of secs 53 
and 54. 562 

heinnK of application for 
discharge, 421. 


Scope — contd 

prosecution, of, under sec, 69, 
692 

Provincial Insolvency Act, of, 

6 

sec 4, of, 39 
Scope of enquiry, 

annulment of voluntary trans- 
fers, for, 542 

bad faith does not come at 
the time of adjudication 
within the 223 
creditor's petition, on, 218 
debtor’s petition, on, 221 
Secluding, 

act of insolvency, an, 84, 103 
Second, 

appeal to High Court from 
decision or order under sec 
4. 719. 732 
Secret, 

debt of company on account 
of profit made by its promo 
ter IS not released tjy dis 
charge. 462 
formulas vest, 259 

Secretary of State, 

liability of, for acts done by 
Official Receiver, 620 
Secured creditor, 

Court’s right of restraint over, 
320 

creditor and, distinction be 
tween, 16 

decree null and void, when 
receiver is not made a party 
in a suit by, 325 
defined, 14, 21 

discharge docs not affect, 468 
effiset of discharge on nghts 
of. 46S 

effect of non-compliance 
prov ision of s 47 ’ 

4S4 
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Secured creditor — conui. 
election of remedv by, 479 
equitable asstqnee is a, 478. 
estimate of the value of ^ecu* 
nty h a. 135, 150, 476, 482. 
cxcluded from all shares of 
dividend, 476, 4S4 
execution of decrees by, 322. 
landlord is a, 24 
leave for suit by. not neces- 
sary, 323. 

money decree-holder when, 

477. 

mortcacee is a, 477. 
not a creditor, 16, 479 
notice before suit by a, 327 
pennon by, condinon of, 135 
pcnnoning creditor may be, 
120 . 

position of, 135, 150, 253, 31S 
preference to a, 564. 
proof b>, 22, 476, 492. 

„ for balance bv, 476, 4S0. 

„ for the whole by, 476, 
481. 

reah^anon of security by, 476. 
479. 

receiver a necessary party in 
a suit by, 323. 

relinquishment of security by, 
476, 4S1. 

remedy of, 253, 319, 

rent decree-holder is a, 47S 

reputed ow nership afreets rights 

of. 327. 

restraint on, 320. 

rights of, 22, 478. 

„ of, in respect of goods 
pledged, 320. 

„ of, how for affected by* 
a, 4, 43. 

„ of, not affected by repu- 
te ownership, 3CO. 

„ of, to realise <ecunty’, 
479. 

right of cxecurion of decrees ' 
by. 322. 


Secured creditor — comJ. 
nght to prove by, 479. 

„ of, to realise security 
absolute, 253, 319, 
stay of suit by a, 333. 
suit by a. 321. 

„ by, to realise 'security, 
319 

unpaid vendor t> a, 478 
valuanon of security by a, 
482. 

when entitled to divndcnd, 
476. 484 

„ not entitled to dmdend, 
4S4. 

„ money decree-holder is 
a. 477. 
who is 14, 21. 

Secured debt, 

not provable, 36S 
prionty of, 657. 

Sccvirity , 

amendment of v alue of, 483 
appearance of debtor, for. 
Court’s row er to orvler, 200 
202 , 

bond. Stamp duty pavable on, 

202 . 

costs, for, inherent pow er to 
order, 338, 730. 
deposit IS not property and 
does not ve«t, 317. 
enforcement of, 402. 
esnmate of value of, 135, 151. 
fumi<hinc. by receiver, 599, 
606 

release from arrest or impri- 
sonment on, 210, 216 
realise, right of -secured crcvh- 
tor to, 255, 319, 47^. 
reasonable, for composition, 
396, 402. 

receiver's nght ov er, of goods 
32a 

redemption of, 476, 4S2. 
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Secunt> — confd 
relinquishment of, 120, 135, 
150 

„ of, by secured creditor, 

476. 481. 

sale of property by receiver 
subject to, 482, 483 
Secured creditor realising, 319, 
476, 479 

stay of suit when, challenged, 
338 

suit to realise, 321 
\aluation of, 476, 482 
Seizure, 

interim attachment of debtor’s 
property by actual, 200, 203 
Separate, 

petition for adjudication, 
consolidation of. 181 
properties applicable in the 
first instance m payment of, i 
debts. 650. 659 I 

Servant, 

wages of, priority of, 650, 654, 
655 ' 

Service, 

notice, of, of date of hearing 
of petition, 191, 192 
„ „ dismissal for want 

of, 233, 236 

Set-off, 

accounts in, 475 
costs of, 475 
date of accounts for, 475 
elements of, 473 
joint debts can not be, 473 
mutual dealing and, 470 
right to, 474 
Setting aside, 

order of annulment, of, 456 ^ 

Settlement, i 

antc-nuptial, by debtor protec ' 

ted, 525 , 

transfer by %\ ay of, or tro«f, 
annulment of, 524 


I Several, 

debtors, joint petition by, 
153 

I Shall, 

vest, meaning of, 282 
Ship owner, 
lien of, 24 
Simplification, 

proceedings, of, by consolida 
tion, 181. 

Simultaneous, 

order of adjudication and 
annulment of transfers, 247 
vesting order need not be, 
with annulment, 391 
Sole, 

creditor can be a petitioning 
creditor, 120 

Solicitor, 
hen of, 24 
Special, 

hen, 24 ^ ^ ^ 


Specification, 

value, of, of properties in 
the schedule, 169 

Speculation, 

rash and hazardous, refusal of 
discharge for, 433, 440 
Spes Successionis, 

does not v est in receiver, 
278 
Stamp, 

dut>, deeds by reecner 
exempt from, 640 
.< payable on secuntv 
201 
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Statements, 

inability to pay, of, m debtor’s 
petition, 168 

ordinary residence, of, 168 
arrest or imprisonment, of, 
168 

attachment, of, 168 
pecuniary claims, of, 169 
previous insolvency, of, 169 

Status, 

insolvency Court, of, 68 
interim receiver, of, 197 
Official Receiver, of, 19 
receiver on adjudication, of, 

603 

unpaid vendor, of, 478 
Statutory, 

limitation to grant discharge, ! 

422 ' 

right, adjudication a, 152 
tenancy is property that vests 
m receiver, 272 

Stay, 

appeal against order of, 339 
Civil Court has power to 
order, 333 

concurrent proceedings, of, 
379 

High Court’s power of, 382 
Insolvency Court’s power of, 
of suits, 333 
mortgage suit, of, 338 
proceedings of, power of, 75 
„ on adjudication, 
57, 330 

„ not liable to, 339 
sale, of, by Insolvency Court, 

51. 

,, of, before adjudication, 
334 

suits, of, or other proceedings 
started after adjudication 
without leave, 334 
suits, of, before adjudication, 
33 


Subject, 

to the provisions of the Act, 
jurisdiction is, 41 
„ to the provision of s 53, 
jurisdiction is not, 45 
Subordinate, 

Additional District Judge nor, 
to District Judge 33, 726 
Court may be invested with 
powers by Local 
Government, 32 
,, of Small Causes, to 
District Court 32 
„ all orders of, appeal 

able, 727 

Court, appeal from, lies to 
District Court, 719, 726 
order of District Court m 
appeal from, court is final, 
719, 728 
Subsequent, 

bona fide purchaser whether 
protected, 545 

transferee must be impleaded 
to be bound by annulment, 
547 

Subsisting, 

debt to be provable, must be, 
359 

Subsutittlon, 

creditor, of, in the case of a 
defaulting creditor, 182, 183 
death of debtor, on, 70 
dimissal of petition, before, 

184 

limitation for, 184 
procedure on, 185 
representative, of, of deceased 
debtor, 70 

right of receiver to administer 
without 186 
Subsequent, 

purchase from transferee, how 
far protected, 545 
trade, property acquired in, 
whether vests, 674 
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Succession, 

cert ficate not necessary for 
receiving div idcnd, 671 

Sue, 

bare right to, docs not \e<t m 
receiver, 275 

leave of Court to, 252, 292, 
634 

receiver alone competent to, 
after the vesting order 

made, 634 

when insolvent can, 636 
Suffered, 

arinulment of judicial proceed 
mg, by a debtor v\ hen 
unable to pay debts, 556, 


Sufficient, 

cause, dismissal for, 233, 236 
notice of suspension of pig- 
ment must be, 109, 110 
Suit, 

appointment of receiver m 
mortgage, 612 

bar of, by debtor for com 
pensation 242 ^ 

bare right of, vesting of. 2t5 
before adjudication, no leave 
required, for, 331 
before adtudication, stay of, 

332 

civil power and procedure of 
Court same as in 67 
commencement of, or other 
legal proceeding after ad* 

judication, 252, 28S, 289 
compensation, for, does not 
lie. 242 

costs of, when first charge, 

513.521 ^ ^ 

creditor’s right of, after ad- 
judication, 252, 286 
damages for, for frivolous and i 

vexatious petition, does not 1 

he, 242 I 


Slut — contd 


declaratory, when lies, 66 
decree null and void when 
receiver is not made party 
in a, by secured creditor, 
325 

defending, by receiver, 623, 
635 

dismissal of, other legal procee 
ding without leave, 296 
disposal of, ex pane against 
recen cr, 63? 

dmdcnd, for, does not Iil 
671 

effect of adjudication on or 
otberlegal proceedings m ti 
tuted before adjudititnn 
without leave, 330 
effect of, or other proctvdm 
without leave, 296 
insolvent’s right of, rt al i 
acquired property, 307 
institution of, bv rccciw ( 

632 

leave for, against rvcci 
necessary, 6C 
by receivur, 6'* j < 

„ for, by secure ’ 
not necc atv 
„ for, orotlur 
dings, 25“’ 

„ for no I 
third j 1 
„ of Cuun 
priCt ' 


lies in thv 
undtr 
limitatio 
635 
limuat 



mort 
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Suit — contd 

notice to receiver before, 326 

605 

person of insolvent, against, 
290 

powers of High Court and 
District Court are the same 
an m Cml, 68 

power of receiver to continue, 
623, 632 

„ of receiver to defend 

623. 635 

, of receiver to institute, 
623, 632 

procedure in, or proceedings 
after adjudication of 
plaintiff, 336 

, do of defendant, 337 
property of insolv ent, against, 
252, 291 

receiver a necessary patty m % 
bj secured creditor, 323 
receiver’s right to continue 
623, 636 

secured creditor, by, 321 
, creditor’s right of, 23 
321 

sny of, 330 

„ of suit or other procee 
ding started after ad 
judication without 
leave, 334 

, of, before adjudication, 
330 

„ of, by a secured creditor, 
338 

„ of mortgage, 338 
surety, against, 203 
to prove debt, 219 
vahdition of, or other legal 
proceedings vv ithout leave 
an annulment, 459 
when lies for declaration of 
title 66 
Sum, 

debt must be hquidired, to 
found insolvency petition 
17. 134, 139 


Summary, 

administration, 716, 717. 

„ right of creditor 

to prove in, 669 
„ value of property 

m, 716,717 

, vesting of property 

in. 716, 717 

„ decision of Civil 

Court, jurisdic- 
tion of Insolvency 
Court to go be- 
hind, 51 
object of, 717 
pow er of Court 
to stay sale m, 
718 

proof of debt m, 
718 

rules of procedure 
to be followed m, 
755 

Summon, 

nature of application to, 646 
power of Court to any 
person m possession of 
insolvent’s estate 641 
who con apply for, 646 
Supplementary , 
order of Court, v esiing, 456 
Surety, 

a contingent creditor, 16 
I petitioning creditor, 12I 
* preference to, 565 
remedy against, 203 
Surmises, 

annulment of transfers must 
I be based on legal evidence 
I and not on suspicion or, 

I 555 

I Surplus, 

! insolvent’s right to, 676 
Surrender, 

hfe-interesr, of, is transfer, 95 
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Surrender — contd 

rcUnquisKmcnt or, of hfc 
interest in fraud of credi" 
tors IS an act of insoKency, 
95 

Suspension, 

attaching conditions to, of 
discharge, concurrently, 
433. 445 

automatic discharge on termi- 
nation of, 426 
discharge of, 417, 424 
must be of entire debt, 109 
notice of, of payment, an act 
of insolvency, 84, 10? 
uhat constitutes notice of, of 
payment, 108 

what IS not notice of, of pay- 
ment, 111. 

review of the order of, 426 
termination of, 426 

Suspicion, 

annulment of transfers must 
be based on legal evidence 
and not on, or surmises, 
555. 

System, 

hirc-purchese, goods held in, I 
do not vest, 302 I 

T 

Temporary, j 

injunction, jurisdiction of 
Insolvency Court to grant, 

I 

Tenancy, 


forfeiture of, on adjudication, 

271 

statutory, is property that 
\ests in receiver, 272. 


i Tenant, 

monthly, holding over liable 
to eviction on insolvency, 
272 

Tenures, 

permanent, are properties that 
[ vest, 273 

( Termination, 

discharge does not mark, of 
proceedings, 431 
insolvency proceedings, of, on 
annulment of ad- 
judication, 384, 
453 

„ proceeding, of, on 
death of debtor, 
187 

refusal of discharge is not, of 
insolvency proceedings, 443 
suspension of discharge, of. 
334 

I Territorial, 

extra, jurisdiction of Insol 
vency Court, 44 
I Test, 

fraudulent preference, of, 567 
Three months, 

acts of insolvency to take 
place within, 134, 143 
annulment of fraudulent pre- 
ference within, 558, 577 
computation of, in case of 
dismissal of appli- 
cation for adjudi 
cation, 145, 577 
„ in case of sale m 

execution of dec- 
ree, 144 

„ in case of transfers, 

. 

limitation of, for avoidance ' 
voluntary »- 
ence, 577- 
». of, for ' 

petition,* 
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Suit — contd 

notice to recetver before, 326, 
605 

person of insolvent, against, 
290 

powers of High Court and 
District Court are the same 
an in Civil, 68 

power of receiver to continue, 
623, 632 

„ of receiver to defend, 
623. 635 

„ of receiver to institute, 

623, 632 

procedure in, or proceedings 
after adjudication of 
plaintiff, 336 

, do of defendant, 337 
property of insolvent, against, 
252, 291 

receiver a necessary parw in a, 
by secured creditor, 323 
receiver’s right to continue, 
623, 636 

secured creditor, by, 321 
„ creditor’s right of, 23, 
321 

stay of, 330 

„ of suit or other procee- 
ding started after ad- 
judication without 
leave, 334 

,, of, before adjudication, 
330 

,, of, by a secured creditor, 
338 

„ of mortgage, 338 
surety, against, 203 
to prove debt, 219 
vahdatKTn of, or cfthor legal 
proceedings without leave 
an annulment, 459 
when lies for declaration of 
title 66 
Sum, 

debt must be liquidated, to 
found insolvency petition, 
17.134.139 


' Summary, 

administration, 716, 717. 

„ right of creditor 

to prove in, 669 

. „ value of property 

I m. 716,717. 

„ vesting of property 

in, 716, 717. 

„ decision of Civil 

Court, junsdic 
tion of Insolvency 
Court to go be- 
hind, 51. 

, object of, 717. 

„ power of Court 

to stay sale in, 
718 

„ proof of debt m, 

718 

„ rules of procedure 

to be followed m, 
755 

I Summon, 

' nature of application to, 646 
power of Court to, any 
person in possession of 
insolvent’s estate, 641 
I who can apply for, 646 
Supplementary, 

I order of Court, vesting, 456 
I Surety, 

j a contingent creditor, 16 
I petitioning creditor, 121 
] preference to, 565 
j remedy against, 203 

Surmises, 

annulment of cransfers must 
be based on legal evidence 
and not on suspicion or, 

555 

Surplus, 

insolvent’s right to, 676 
Surrender, 

life-interest, of, is trinsfer, 95 
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Surrender — contd 
relinqutshment or, of life 
interest in fraud of credi 
tors IS an act of msoKency, 
95 

Suspension, 

attaching conditions to, of 
discharge, concurrently, 

433, 445 

automatic discharge on termi- 
nation of, 426 
discharge of^,4l7, 424 
must be of entire debt, 109 
notice of, of payment, an act 
of insolvency, 84, 107 
what constitutes notice of, of 
payment, 108 

what is not notice of, of pay 
ment. 111 

review of the order of, 426 
termination of, 426 


Tenant, 

monthly, holding over liable 
to eviction on insolvency, 
272 

Tenures, 

permanent, are properties that 
vest, 273 

Termination, 

discharge does not mark, of 
proceedings, 431 
insolvency proceedings, of, on 
annulment of ad 
judication, 384, 
453 

„ proceeding, of, on 
death of debtor, 
187 

refusal of discharge is not, of 
insolvency proceedings, 443 
suspension of discharge, of, 
334 


Suspicion, 

annulment of transfers must 
be based on legal evidence 
and not on, or surmises, 
555 

System, 

hire purchese, goods held in 
do not vest, 302 

T 

Temporary, 

injunction, jurisdiction of 
Insolvency Court to grant, 

74 

Tenancy, 

agricultural, landlord of, not a 
creditor under the Agra 
Tenancy Act, 16, 156 

forfeiture of, on adjudication, 
271 

statutory, is property that 
vests in recener, 272 


1 


1 


Terntorial, 

extra, jurisdiction of Insol 
vency Court, 44 
Test, 

fraudulent preference, of, 56? 
Three months. 


acts of insolvency to take 
place within, 134, 143 
annulment of fraudulent pre- 
ference within, 558 577 
computation of, in case of 
dismissalof appli 
cation for adjudi 
cation, 145, 577 
„ in case of sale in 

execuffon of dec- 
ree, 144 

„ in case ol transfers, 


voluntary prefer 
ence, 57?. 
of, for orrdili,,', 
petition, 13^ 
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Three months — contd 
limitation of, in case of sale 
in execution of 
dec’^ee 144 

„ in ca«!e of transfer, 
144, 577 

not a period of limitation 
but condition precedent to 
presentation of petition 144 
secs 5 and 15 of Limitation 
Act do not extend Iimita 
tion of 145 

undue preference to be \\ ithin 

558, 577 
Time, 

appeal beyond against acts 
or decision of recen er, 689 
application for discharge, for 
making 417, 419 
failure to apply for discharge 
within, effect of, 420, 446 
Title, 

adjudication of, against third 
person when inexpedient 
611 

bonn fide purchase for lalu 
able consideration acquinng 
good, 559, 592 I 

jurisdiction to decide ques- 
nons of, and pnoncj, 37 , 40 
Tools, 

trade, of, do not \est in recei 
\er, 311 
Trade, 

business and, meaning of, 673 
continuing in, knowing to be | 
insohent, refusal of dis 
charge, for, 433, 438 I 

goods m order or disposition 
of insoKent m hts \estin 
receii er, 252 260, 298 
insolvent carrying on, for the 
benefit of creditors 673 
property acquired m subse- 
quent 674 

tools of, are exempt from vest 
mg m receiver 311 


Transaction, 

bona fide for valuable const 
deration after ad 
judication, pro- 
tection of, 592, 
595 

, for valuable con 

sideration before 
adjudication pro- 
tected, 592, 595 
business refusal of discharge 
for failure to keep book of 
account to show, 432 
protected 593 

Transfer, 

adjudication, after, when pro- 
tected, 597 

, before, how far 
protected, 592, 
597 

all of, or substantially all, act 
of insolvency, 83, 92 
avoidance of voluntary, 522 
before and in consideration of 
mampge 522, 525 
benefit for of creditors, an act 
of insolvency 83, 89 
by way of fraudulent prefer 
ence an act of insohcnc>, 
83 

classes of fraudulent, 87 
computation of three months 
m case of, 144 577 
„ of tvv o years m av oi 

dance of, 542 

conditions for av oidance of 
voluntarj, 525 

consideration of marriage, in, 
522 

creditor’s right to apply for 
annulment of, 587, 590 
creditor, m favour of, is pre- 
ference, 558, 564 
delegation of junsdicnon in 
avoiding 540 
doner debt, for, 526 
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Transfer — contd 


Transfer— contd 


•effect ot adjudication on, 329 ’ 

„ of annulment of volun- 
tary, 556 

exclusive jurisdiction to avoid, 

538 

for benefit of creditors, an act 
ot insolvency, 83 
fraudulent, need not be en 
quired on a debtor’s peti 

non, 224 j 

from transferees, jurisdiction : 

to avoid, 49, 543, 545 

good faith and for valuable j 
consideration, in, protection 

of, 522, 528 

intent to defeat and delay 
creditors, with, 83 
issues m avoidance of, 548, 579 | 
jurisdiction to annul, more 

than two years 
old, 47 1 

„ to sec aside, from \ 
transferees, 49 
„ to avoid, during 

insolvency, 537 
„ to avoid, after 

annulment of ad- 
judication, 637 
,, to avoid on death 

of debtor, 538 
,, to go behind 

judgment m av- 
oiding, 339 


limitation for application for 
avoidance of, 541 
made before and in considera 
non of marriage, 522, 525 
made more than tvv o years old, 
jurisdiction to annul, 47 
nature of proceedings m 
Court in avoiding, 547 
neat relation, to, 529 
notice of application to annul, 

548 


of property, 524 
of Propertv Act, IV of 


1882, 


30 


part of property, of is not act 
of, insolvency, 91, 93 
partition is, 95 

presumption of fraud m case 
of, 549 

„ from, within two 

years, 522 

property, of, defined, 14 87, 
524 

„ of, an act of insol- 

vency, 83 

„ of, to creditor,558 

„ of, what IS, 87 

protection of, for valuable 
consideration, 522 
„ of, for valuable con 
sideration without 
notice, 559 

proof of good faith m, 520 
purchaser m good faith m, 531 
receiver to apply for annul- 
ment of, 587, 589 
relinquishment or surrender 
IS, 95 

scope of enquire m, 542 
secured creditor, to, is not 
preference, 564 

simultaneous order of adjudica- 
tion and annulment of, 247 
subsequent purchasers, protec- 
tion of, 545 

subsequent transferees to be 
„ impleaded in avoid 

ance of, 547 

surety, to, is preference, 565 
transferees, from, jurisdiction 
to set aside, 49, 
543, 545 

„ from, avoidance 
of, 543 

two years, computanon of in 
avoiding, 542. 

valuable consideration for, 
532 

v'aluable consideranon, f 
protection of, 522. 
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Transfer — contd 


Trust — contd 


void, are not, 536 i 

voidable, 536 1 

voluntary, avoidance of, 522 
when, not an act of insolvency I 
91, 98 

who can apply for annulment 

of, 541 ' 

with intent to defeat or delay 
creditors, an act of msot 
vency, 94 

with a view of giving prefer 

ence, 558, 565 

within two years from the pre I 
sentation of petition, 522, ' 
534 

Transferee, 

avoidance of transfer by, from 

544 

bona fide, from preferred credi 
tor, protected, 586 
notice to, before avoidance, 
548 

subsequent purchase from, 
how protected, 547 
transfer from, jurisdiction to 
avoid 49, 545 
Trial, 

place of for offences under s 
69, 707 

True owner, 

goods in order or disposition 
of the insolvent with con 
sent of, vests m receiver, 

252, 299 
Trust, 

breach of, refusal of absolute 
discharge for, 433 
cestm que, lien of 24 
deposit IS not, 657 
deed of, rights of a secured 
creditor under a, 484 
goods held m, does not vest, 
301 

money held in, is entitled 
to paid in priority, 656 


property does not vest in re 
ceiver, 15, 278 
Trustee, 

bankruptcy in, not a creditor, 
16 

cestMi que trust can follow, 279 
encumbrancer, is an, 527 
hen of, 24 

may be petitioning creditor, 

121 

purchaser is a, 527 
transferee is a, 527 
Two years, 

avoidance of transfer within 

522, 534 

computation of the period of, 
542 

jurisdiction to annul ttansfei 
more than, under sec 53, 
554 

transfer within relation back 
of, 534 

U 

Unable to pay 

allegations of, m petition of 
debtor, 161, 170, 226 
condition to a debtor’s peti 

tion, 151, 153 

debtor not entitled to present 
petition unless he is, 151, 
161 

debtor to prove that he is 
217, 226, 227 

debts as they become due 
transfer when debtor is, is 
fraudulent, 558, 563 
prima facie proof that the deb 
tor IS, 217, 227 

transfer of property, payment 
made, obligation incurred 
judicial proceeding taken or 
suffered, by a person is 
liable to be annulled, 558, 
563 
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ronditional, 

der of adjudication to be, 
246 I 

Iischarged insolvent, 
squalification of, 713 
esh petition by, for adjudi- 
cation, 172. 

Jtaimng credit, penalty for, i 
710 ' 

lue, I 

reference, refusal of dis* 
charge, for, 433, 442 I 

incorporated, i 

impany liable to adjudtea- ' 
tion, 130 

„ may be petitioning ] 
creditor, 120 

justifiable, 

ictravagance, refusal of dis- 
charge for, 433, 441 
Liquidated, 

amages, demands m the na- 
ture of, not provable, 259, 
367. 

paid vendor, 
qmtable right of, 478. 
len of, 24. 

tatus of, is not that of a 
ecured creditor unless he 
obtains decree, 478 
[Secured, 

reditor as distinguished from 
secured creditor, 16, 564. 

V 

ilidity, 

lebts, of, enquiry into, 222- 
kluable consideration, 
arotection of contract for, 
592,595 

purchaser in pood faith and 
for, protected, 522, 531. 
iihat IS, 532. 


Valuation, 

amendment of, of security- 
476. 483. 

security, of, 476, 482. 

Value, 

property, of, specification in 
petition by debtor, of, 
169. 

„ of, in summary ad- 
ministration, 716, 717. 
secunty of, by a secured cre- 
ditor, 135, 476. 

Vendor, 

unpaid, equitable rights of, 
478 

„ lien of, 19. 

IS not secured creditor 
until he obtains a 
decree, 478. 

Verification, 

absence of, m petition, 168. 
petition, of, 168. 

Vest, 

actionable claim, 274. 
adjudication, on, in Court or 
receiver, 252. 

after-acquired property, 252, 
271,304. 

agricultural holdings do not, 

312, 313, 314. 

agnculturist, house of, does 
not, 312 

bailment, property under, 261. 
claim for damages, 276. 
compulsory deposit in private 
benefit fund whether, 316. 
Court, in, when no receiver, 
622. 

copynght, 260 
equity of redemption, 270. 
goods held in hire-purchase, 
30Z 

goods in order or disposition, 
29S, 252. 280. 
goodwill, 265. 
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Vc&t — confJ. 

Koods held in trust do not, 
301. 

leasehold interest, 271. j 

goods held by commission ' 
agent, 260. 

goods m possession, order or ) 
disposition, 260. 
gratuity does not, 317. 
Hindu'family firm, 265. 

Hindu family property m , 
case of adjudication of karta 
or manager, 267. 

Hindu family property in case 
of attachment before adju- 
dicarion, 270 

Hindu family property m case 
of adjudication of a co- 
parchaser, 271. 
life-insurance policies, 259. 
meaning of, 282, 283. 
money, 258 

nature of receiver's rights 
when, 285. 

occupancy right, that do not, 
312 

occupancy rights, 273. 313. i 
partial debutter, 281 
partnership assets, 263. 
pension does not, 314. 
personal earnings, 258, 
personal license does not, 28. 
property abroad, 262. 
permanent tenures, 273. 
properties that, 257, 258 
„ that do not, 278, 388. 

„ with all advantages and 
burdens, 317. 

provident fund when, 315. 
right of action, 274. 
right, title and interest of the 
insolvent, 317. 
salary, 259. 
secret formulas, 259. 
security deposit does not, 317- 
shall, what it means, 282. 
statutory tenancy, 272. 


Vest — contd. 
subject to equities, 2S5. 
tools of trade do not, 311. 
vested and contingent interej 

ni. 

whar, m the receiver, 317 
Vested, 

abandonment of properr 
effeef of, 284. 

and contingent interests les 

111 . 

Vesting, 

after-acquired property, o 

252.271.304. 

agricultural holdings ar 
exempt from, 312. 
annulment of adjudicatior 
on, in such person as rh 
Court may appoint, 38: 
387. 

automatic, on adjudicatior 
256. 

Court or receiver, in, on adju 
dication, 252, 283. 

Court, jn, when no receivet 
622 

effect of, in Court or receiver 
283. 

house of an agncultuns 
exempt from, 312. 
Mahomedan law, under, 306. 
must be by express order, 619 
..f 


„ made by a competeni 
foreign Court, effect of 
601, 602. 

„ need not be simultane- 
ous with annulment, 
391. 

pension exempt from, 314. 
property, of, on adjudication, 
252, 256. 

„ exempted from, 253, 
311. 
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Vesting — Lonfd 

property not liable to attach 
mcnt exempt from, 
253, 311 

property of, outside British 
India on adjudication 
12, 602 

receu er, in 203, 205, 599, 601 
relation back of, 282, 602 
subject to equities, 2S5 
, to mortgage, 317 
summary administration, in, 
717 

supplementary order of, 456 
tools of trade exempt from, 
311 

Vexatious, 

dismissal of creditor’s petition 
on the ground of being 242, 

244 

frnolousand, petition award 
of compensation on dismis* 
sal of 242, 244 
Void, 

distinction between, and void 
able, 536 

transfer within two years is 
not, but voidable, 536 
Voluntary , 
prefetence, 558 
Voluntary transfer, 

application for annulment of, 
to be made by receu cr, 587 
a\ oidancc of, 522 

„ of amounting to 
preference, 558 

conditions for annulment of, 
525 

effect of annulment of, 556 
exclusu e jurisdiction of Insol 
\ency Court to avoid, 53S 
issues to be prov ed m case of 
annulment of, 54S 
jurisdiction of Court to annul, 
during insolvency, 
537 


Voluntary transfer — contd 
jurisdiction to annul, after an- 
nulment of adjudi 
cation, 537 

limitation for application for 
annulment of, 541 
more than two years old, an 
nulment of, 38, 554 
nonce to transferee before 
avoidance of, 548 
offence under sec 69, t<, 691, 
697 

onus of proof in case of, 550 
presumpnon of fraud in, 549 
receu er’s report is no ev idcnce 
in annulment of, 553 
subsequent purchaser from 
transferee, protection of. 
545 

subsequent transferees must be 
impleaded to be bound by 
annulment of, 547 
what 1 $, 524 

who can apply for annulment 
of. 541 

within two years of petition 
for adjudication, 522 542 
Vouchers, 

production of, to prov e debts 
490 

to be specified in aflidav it of 
proof of debt, 490 

W 

Wages, 

labourers, of, 650, 654 
pnonty of, in payment of dui 
dend, 650, 6^4 

serv ant, of, pnonty of m pay- 
ment of dividend, 650, 655 
Warrant, 

arrest, of, issue of, after adjudi 
cation, 349 

1 „ of, issue of, 

adjudication. 
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A'l 

• fonrJiiton precedent 

r j. (>tiic for arrest, 205 . 

^ f/ 1 person, who fails 
rr> appear on summons 1 
for fnformation rccard- 
Ui/ insoKcnt’a property, 

. power to issue, for 
irrc»t of debtor, 200. 

and heddinR of insol- 
vent do not vest in receiver, ' 
MI. ( 

Wife, , 

I'lft to, annulment of, 526. 1 

„ to, not a fraudulent tt.invj 
fcT when in consideration 
of marriage, 526 
maintenance to, and children 
673. 

Wilful, 

default of receiver, loss occa- 
sioned by, 599. ( 

failure to perform duties, un- 
der s 22 IS offence, 691, 695. 

Willingness, I 

declaration of debtor’s, to 
place all property at the dis- 
posal of Court, 169, 171. I 

Winding up, 

business of insolvent carried 
on by receiver for beneficial, 

623,631. 1 


t Winding up — contd 

incorporated company, of. 130 
Withdrawal, 
appeal against order of 179 
leave for, of petition discre* 
tionary, 178. 

notice of, of petition, 179 
petition, of, 176 

„ of, after adjudica- 

tion. 177. 

„ of, before adjudica- 

tion, 176. 

Woman, 

debtor when does not include 
mattled, 18 

mariied, may be a petitioning 
creditor, 121. 
when petition lies 
against, 124 

Words, 

not defined, 14, 31. 

Writing, 

insolvency petition shall be 
m, 168 

Y 

Years, 

computation of period of two, 

542 

transfer more than two, arinul 
ment of. 47, 554 

,, within two, rela- 
tion back of, 534. 




